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Competition Policy in a Globalized Economy: From
Extraterritorial Application to Harmonisation

1. The world-wide boom of competition law and its harmonisation

One of the conspicuous features of law and legal thinking in the recent past is the prolifer-

ation of legislation which purports to protect competition against private restrictions. Today,
more than 80 countries are said to have some kind of competition law, and more than two
thirds of these statutes took effect during the past ten years.2) While competition policy and an-
titrust law were concomitant with highly developed economies until 15 years ago they are
spread all over the world today. Competition statutes have been enacted in Latin America®, in

1.

First and Second State Examination in Law, Hamburg 1974 and 1979; Dr. iur., Univ. of Hamburg, 1979;
LL.M., Harvard Univ., 1981; Dr. iur. habil., Univ. of Hamburg, 1986; Dr. iur. h.c. Univ. of Stockholm,
2002. Director Max-Planck-Institute for foreign private and private international law, Hamburg ; Profes-
sor of law, Univ. of Hamburg; Member, German Monopolies Commission.

Cf. Robert Pitofsky, Competition Policy in a Global Economy — Today and Tomorrow: Journ. Int’l Econ.
L. 1999, 403; a similar statement can be found in Stellungnahme der Bundesregierung zum Zwbolften
Hauptgutachten der Monopolkommission 1996/1997 (1999), also published as Bundestags-Drucksache
14/1274 no. 96. In a comparative survey completed in 1992, only 47 jurisdictions that have a competition
statute, are listed, see lvo Schwartz / Jirgen Basedow, Restrictions on Competition: Int. Encycl. Comp.
L., vol. 1 ch. 35 (1995), p. 134 seq. (list of statutory material).

Cf. Riviére Marti, La politica de competencia en America Latina: Revista de direito econémico 25 (1997)
77-98 (83-84). Accordingly, eight countries (Brasil, Columbia, Costa Rica, Jamaica, Mexico, Panama,
Peru and Venezuela) have enacted new competition statutes since 1990. In Argentina and Chili, there
already existed older statutes.
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the former Soviet Block® and in the Tiger States of Southeast Asia®. Even in the Arab world,
competition law and policy make some progressﬁ). The world-wide trend towards competition
law can of course easily be explained by the breakdown of the socialist economies ten years
ago. Only one of the two traditionally competing models of economic order - competition and
central administration - has survived, and the nations are now in a hurry to equip their legal
systems with the standard outfit of successful market economies.

The increase in number of competition statutes is also favoured by the continuing liberali-
sation of international trade as evidenced by the Agreement establishing the World Trade Or-
ganisation of 1994 and its annexes. As trade barriers set up by states are being removed in the
course of liberalisation private companies are getting more and more exposed to foreign com-
petition. This creates new incentives for private action designed to restrict that competition
from abroad. A responsible policy for the opening of national markets must therefore go hand
in hand with the enactment of statutes against private restrictions of competition. Otherwise
the former trade barriers put up by state law would be continued by private agreements.

In conjunction, the convergence of national laws and the need for antitrust statutes to sup-
plement the liberalisation of international trade give new momentum to the attempts directed
at the international harmonisation of competition laws. This is clearly expressed in article 9 of
the Agreement on Trade Related Investment Measures (TRIMs) which forms part of annex 1
A of the WTO—Agreement.7) Under this article the Council for Trade in Goods established by
the WTO-Agreement shall review the operation of the TRIMs Agreement and propose to the
Ministerial Conference amendments to its text if that appears appropriate. It is explicitly pro-
vided that the Council for Trade in Goods “shall consider whether the Agreement should be
complemented with provisions on investment policy and competition policy.”

This announcement has given rise to an abundant literature and a vivid discussion
throughout the last couple of years.8) There are essentially three types of objections: the first
one advocates a consequent extraterritorial application of national laws which would reduce
the need for an international harmonisation considerably.g) The US Supreme Court has in fact

4.  Cf. Tibor Varady, The Emergence of Competition Law in (Former) Socialist Countries: Am. J. Comp. L.
47 (1999) 229-275.

5. As to the Republic of Korea, cf. Fritz Rittner, Das Koreanische Wetthewerbsgesetz als kartellpolitisches
Beispiel, in: Festschrift fur Pfeiffer (Cologne 1988), pp. 555-568; for Taiwan see Jiin Yu Wu, Der EinfluR
des Herstellers auf die Verbraucherpreise nach deutschem und taiwanesischem Recht (Tibingen 1999).

6.  For a first and hesitant approach see the legislation of Tunisia, in particular Loi no. 91-64 du 29 juillet
1991 relative a la concurrence et aux prix, J. O. de la République Tunisienne no. 55 du 6 ao(t 1991,
amended by Loi 95-42 du 24 avril 1995, J. O. de la République Tunisienne no. 35 du 2 mai 1995, p. 976.

7. The WTO Agreement is published in O.J.E.C. 1994 L 336; for the TRIMS Agreement in particular, see
0.J. E.C. 1994 L 336/100.

8.  See Jirgen Basedow, Weltkartellrecht (Tlbingen 1998) and the references on pp. 185 seq.

9.  See e.g. Diane P. Wood, The Internationalization of Antitrust-Law: Options for the Future: DePaul L.
Rev. 44 (1995) 1289-1299 (1292f.); Heinz Hauser/Rainer Schoene, Is there a Need for International
Competition Rules?: Aussenwirtschaft 49 (1994) 205-222 (217); cf. also Pierre Arhel, Droit international
de la concurrence — s oriente-t-on vers des négotiations?, Revue du Marché Commun et de I"Union
Européenne 1999, 84-90 (88).
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prepared the field for such a policy in Hartford Fire Insurance v. California.1?) A second type
of argument questions the theoretical soundness of harmonisation and favours a competition
of competition statutes instead. ™ A third type of criticism doubts the feasibility of antitrust
harmonisation and fears perhaps the emergence of a bloated international bureaucracy.lz) The
following discussion will elaborate on these objections. After a survey of the goals of harmon-
isation I will outline what can be called a pragmatic approach for future international negotia-
tions.

2. Is extraterritorial application sufficient?

The practical need for a harmonisation of antitrust laws very much depends upon how ef-
fectively competition in transnational markets can be protected by national laws today. Only
gaps in the protection of competition can justify the costly and time-consuming negotiations
on harmonisation. Such gaps may result from an overly lenient content of the substantive law,
from restrictions to which its scope of application is subjected, and to difficulties in the interna-
tional enforcement at the procedural level.

In the field of substantive law there are of course far-reaching differences between com-
petition laws like those of the United States of America and the European Union which essen-
tially build upon prohibitions which are to be applied directly by the courts, and other jurisdic-
tions which grant a wide discretion to administrative authorities which may intervene against
abuses if they think fit to do so; the majority of states does not even allow for such an adminis-
trative intervention.}® However, the competition laws of the majority of the industrialised na-
tions today converge versus a western model consisting of prohibitions of abusive monopolis-
tic behaviour, cartels and concerted practices while most legislations, for the practical imple-
mentation, provide for specific competition authorities.

Except for the problem of export cartels, deficits in the protection of competition can
hardly be ascribed to differences in substantive law. The exception of export cartels is equally
approved by all nations, but it clearly is incompatible with the idea of an effective protection
of competition in international markets: if every nation tolerates anticompetitive behaviour as

10. See below n. 22 and Symeon Symeonides, Choice of Law in the American Courts in 1993 (and in the Six
Previous Years): Am. Journ. Comp. L. 42 (1994) 599-653, 615 seq.

11. Andreas Freytag/Ralf Zimmermann, MuB die internationale Handelsordnung um eine Wettbewerbsord-
nung erweitert werden?, RabelsZ 62 (1998) 38-58 (49f.); to a similar effect see Hauser/Schoene (n. 8)
Aussenwirtschaft 49 (1994) 216f.:. ,,... we should follow a decentralized approach which allows some
competition among rules.”

12. Cf. Wernhard Mdschel, Internationale Wettbewerbsbeschrankungen, in: Festschrift fir Lukes (Cologne
1989) 461-469 (462); Joseph P. Griffin, The WTO Study of the Interaction between Trade and Competi-
tion Policy: Timely and Controversial: Int. Trade L. & Regul. 1997, 39-41 (41); Wood (n. 8) p. 1297f,;
John H. Jackson, Alternative Approaches for Implementing Competition Rules in International Eco-
nomic Relations: Aussenwirtschaft 49 (1994) 177-200 (196); Hauser/Schoene (n. 8) Aussenwirtschaft 49
(1994) p. 218.

13. Cf. the comparative survey presented by Ulrich Immenga in Immenga/Mestméacker (eds.), EG-Wetthew-
erbsrecht I (Miinchen 1997) Einleitung D no. 1 seq., 18 seq.; Basedow (n. 8) pp. 7-10.
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long as it is directed at foreign markets the overall intensity of competition in the world will not
increase.14) Apart from the admission of export cartels, deficits in the implementation of com-
petition law are rather the effect of rules on the application and enforcement in the international
arena.

The scope of application of the single antitrust laws is by no means regulated in a uniform
way. Four types of conflict rules can be discerned:1® strict territoriality, pseudo-territoriality,
the effects principle, and the balancing approach. The territorial approach was traditionally fol-
lowed by Great Britain, before that country adapted its legislation to European Community
standards in 1999.16) Under the former legislation some territorial connection between either
the acting persons or their acts and the British territory was required for the application of the
British statutes. While the prevailing view in Britain thought that only such a territorial ap-
proach could be reconciled with public international law the country had to accept that anti-
competitive conduct of foreign companies occuring in foreign countries, although affecting
competition on the British market, could not be controlled by the application of British law. In
the future Britain will probably change her attitude and advocate the more expansive conflicts
rule adopted by the European Court of Justice.

That rule amounts to an extraterritorial application of competition laws although it relies
on considerations of territoriality; we may therefore speak of pseudo-territoriality. Thus the
European Court of Justice has held that there is a sufficient territorial connection between an
acting company established and incorporated in a non-Member State and the European Com-
munity if a subsidiary of that company, although having distinct legal personality, is estab-
lished in the European Community.”) Even if that is not the case conduct carried out outside
the Community by a foreign corporation may still be subject to Community competition law if
the restrictions of competition are to be implemented within the Community.ls) This approach
has been characterised as an “effects principle in disguise”lg), and it comes very close to the ef-
fects principle indeed, although some differences remain.2%) It appears that the view of the Eu-

14. Cf. Mitsuo Matsushita, Competition Law and Policy in the Context of the WTO System: DePaul L. Rev.
44 (1995) 1097-1118 (1117); Ulrich Immenga, Rechtsregeln fiir eine internationale Wettbewerbsordnung,
in: Festschrift flir Mestmacker (Baden-Baden 1996) 593-609 (603); Moschel (n. 11) Festschrift Lukes
467 seq.

15. For a thorough treatment cf. Schwartz/Basedow (n. 1) sect. 36 seq.

16. On the new British Competition Act 1998, see the contributions by Julian Maitland-Walker; Julie Nazer-
ali/David Cowan; Jonathan Turner and Shaun Goodman in Eur. Compet. L. Rev. 1999, pp. 51-77.

17. EuCJ 14 July 1972 (case 48/69, ICI v. Commission), EC Rep. 1972, 619, 662.

18. EuCJ 27 Sept. 1988 (joined cases 89/85, Wood Pulp), EC Rep. 1988, 5193, 5243 considerations 16-18;
on the extraterritorial application of the EC merger control regulation see Eleanor Fox, The Merger Reg-
ulation and its Territorial Reach: Gencor Ltd v. Commission: Eur. Comp. L. Rev. 1999, 334-336 with fur-
ther references.

19. See in this sense e.g., Michael Martinek, Das uneingestandene Auswirkungsprinzip des EUGH zur extra-
territorialen Anwendbarkeit der EG-Wettbewerbsregeln: IPRax. 1989, 347-354 (351-353); to a similar
effect see Martin Schrédermeier, Die vermiedene Auswirkung: Wirtschaft und Wettbewerb (WuW) 1989,
21-28. Contra, Lowe, International Law and the Effects doctrine in the European Court of Justice: 48
C.L.J. (1989) 9-11 (11); Lange and Sandage, The Wood Pulp Decision and Its Implications for the Scope
of EC Competition Law: 26 Comm. Mkt. L. Rev. (1989) 137-165 (160, 164).
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ropean Court of Justice is mainly influenced by objections pertaining to public international
law. In particular, the United Kingdom repeatedly expressed the view that the pure effects doc-
trine has no basis recognised in international law.2D) The far-reaching reform of the British
competition law in 1999 will perhaps stimulate a reconsideration of this issue in the Commu-
nity since the United Kingdom now does no longer focus on the isolated evaluation of single
anticompetitive acts as it did under the former legislation; it will now rather depart from the re-
strictive effect that certain acts have on competition in Britain.

The third type of conflict rule is the effects principle. Its rationale is rooted in the substan-
tive competition law which is concerned, not with the acts as such, but with their effect on
competition. Therefore, the appropriate connecting factor for the application of a competition
statute is not the territorial link of an act or of the actor, but the effect of those acts on the com-
petition of the home market. For the first time, the effects principle has been adopted in the fa-
mous Alcoa case in the United States??, and it has recently been confirmed by the US Su-
preme Court. In Hartford Fire Insurance Company v. California the court held it to be “well
established by now that the Sherman Act applies to foreign conduct that was meant to produce
and did in fact produce some substantial effect in the United States”;?%) such effects have to be
“direct, substantial, and reasonably foreseeable” in order to trigger the application of the US
antitrust laws.2*) After the claim of extraterritorial application has severely been criticised for
many years, it can be taken for accepted by now. Beginning with the German statute against
restrictions of competition of 19572%) many competition laws enacted all over the world have
explicitly adopted the effects principle.28) Although not all of them are applied rigorously they
give evidence of a new state practice and of a new orientation of public international law.

The developments of the 1990s, in particular the Supreme Court judgement in Hartford
Fire Insurance, have greatly diminished the significance of the so-called balancing approach
that had been adopted by the American Restatement 34 of Foreign Relations Law. According
to that restatement and to some circuit court judgements which it reflected the claim of the
American antitrust laws for extraterritorial application should only be accepted after a balanc-
ing of the various domestic and foreign interests, both public and private.27) In Hartford, the

20. Cf. Schwartz/Basedow (n. 1) sect. 58.

21. Note no. 196 of the BRITISH Embassy at Washington, D.C., presented to the UNITED STATES Department
of State on 27 July 1978: 49 Brit. YBInt. L. (1978) 390 (391). To a similar effect see Viscount Dilhorne in
Rio Tinto Zinc Corp. v. Westinghouse Electric Corp., [1978] 1 All E.R. 434, 460 (H.L.): ,,For many years
now the United States has sought to exercise jurisdiction over foreigners in respect of acts done outside
the jurisdiction of that country. This is not in accordance with international law...”.

22.  U.S. v. Aluminium Company of America, 148 F.2d 416 (2”d Cir. 1945).

23. Hartford Fire Insurance v. California, 113 S. Ct. 2891 = 125 L. Ed.2d 612, 638 (1993).

24. Filetech S.A. v. France Telecom S.A., 157 F.3d 922 at 931 (2”“I Cir. 1998); cf. Symeon Symeonides, Choice
of Law in the American Courts in 1998: Twelth Annual Survey: Am. Journ. Comp. L. 47 (1999) 327-392,
359.

25. Gesetz gegen Wetthewerbsbeschrankungen of 27 July 1957, Bundesgesetzblatt (BGBI.) I, p. 1081 as
amended; see sect. 98 (2), which is now sect. 130 (2) of the Act as promulgated anew on 26 August 1998,
BGBI. I, p. 2546.

26. See Schwartz/Basedow (n. 1) sect. 60 seq., 67 seq.
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Supreme Court neither accepted nor rejected the balancing approach, but it refused to follow
that approach except for cases of true conflict between an American and a foreign statute;28)

this does not leave much room for the balancing approach.

The widespread acceptance of the effects doctrine appears to guarantee an effective pro-
tection of competition on the domestic market. Does that doctrine not allow for the prosecu-
tion of anticompetitive behaviour wherever it occurs provided that it has some effect at home?
While this is true from a theoretical point of view an effective implementation in practice
meets two types of obstacles. In the first place the assessment of one and the same anticompet-
itive behaviour in two countries involved may be very different although it is based on similar
rules. This has been clearly shown by the merger between Boeing and McDonnell Douglas
which practically has transformed certain segments of the world market for civil aircraft into a
duopoly. While that merger was readily approved in the United States, the European Commis-
sion imposed some severe conditions.”?) Moreover the international enforcement of competi-
tion statutes very often requires an effective co-operation of foreign states in the service of pro-
ceedings, in the taking of evidence, and in the enforcement of decisions. A harmonisation de-
bate would certainly help to reduce the significance of these obstacles.

3. Enforcement deficits

The effective enforcement of national antitrust statutes in the international arena invari-
ably depends upon the assistance granted by foreign states. In many cases this assistance is al-
ready required for the initial service of proceedings, in others for investigations, the search of
offices or the taking of other evidence. It is equally impossible to enforce decisions, whether
injunctions or penalties, in foreign countries without the co-operation of the foreign state.
While transnational economic activities by necessity imply that the parties involved, relevant
witnesses and other evidence are spread over various countries the powers of domestic anti-
trust authorities and courts are limited by the territorial scope of sovereignty as recognised un-
der international law. Where states cross those limits they will often be confronted with
“blocking statutes” enacted by foreign countries which want to protect their spheres of sover-
eignty.39

The attempts to overcome those procedural limits have to be divided into two groups: the
first is dealing with judicial assistance and the recognition and enforcement of foreign judicial
decisions while the second tries to establish rules on the co-operation of competition authori-

27. American Law Institute, Restatement of the Law Third, Foreign Relations Law of the United States (St.
Paul/Minnesota 1987), see in particular § 403 and § 415.

28. See Hartford (n. 22) at p. 640.

29. See the Decision of the Commission of 30 July 1997, O.J. E.C. 1997 L 336/16 at considerations no. 114-
119.

30. \Various blocking statutes are reproduced in A. Vaughan Lowe, Extraterritorial Jurisdiction. An Annotated
Collection of Legal Material (Cambridge/England, 1983) pp. 79 seq.; for a survey, cf. Pettit/Styles, The
International Response to the Extraterritorial Application of United States Antitrust Law: Bus. Lawyer 37
(1982) 697-716.
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ties.3V) The first group embraces a number of instruments like the Hague Evidence Conven-
tion which are applicable, beyond the area of antitrust law, to all civil and commercial mat-
ters.32) Since most antitrust proceedings conducted outside the United States of America are
not judicial, but administrative proceedings the rules on the international co-operation of cartel
offices are more important in this field. These rules have made great progress, but they are still
far from being perfect.

Three generations can be discerned: the first generation is that of soft law consisting
mainly of recommendations and other non-binding instruments elaborated by international or-
ganisations. Thus, the Council of the Organisation for Economic Co-Operation and Develop-
ment (OECD) started as long ago as 1967 to draft recommendations for the reciprocal notifica-
tion and the exchange of information in competition proceedings with extra-territorial ef-
fects.3®) And the code of conduct for restrictive business practices adopted in 1980 by the
United Nations Conference on Trade and Development (UNCTAD), although mainly con-
cerned with substantive law, also establishes certain procedural duties for states®¥). This code
requires states to institute procedures for obtaining the information that is necessary for the ef-
fective control of restrictive business practices and to create mechanisms for the exchange of
information and for the conveyance of information being at their disposal, to other states. In
addition the code provides for a duty of consultation between states which is often regarded as
one of its central elements.

The second generation of procedural rules is that of bilateral treaties. Its forerunner was
the Agreement between the Government of the United States of America and the Government
of the Federal Republic of Germany relating to mutual co-operation regarding restrictive busi-
ness practices of 1976%°) which for the first time transformed the former soft law into binding
rules. It was followed by similar agreements between the United States and Australia, between
the United States and Canada and between the Federal Republic of Germany and France; the
most important of these agreements was concluded in 1991 between the United States and the
European Economic Community.36) By and large these agreements all confine their attention
to establishing duties of notification and consultation and providing more detailed rules on ob-
taining information. But they do not deal with investigations to be conducted by the competi-
tion authorities of one country in support of competition proceedings initiated in the other con-

31. See Schwartz/Basedow (n. 1) sect. 92-93.

32. Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters of 18 March 1970,
in: Hague Conference on Private International Law (ed.), Collection of Conventions 1951-1980 (The
Hague s.d.) p. 152.

33. Council Recommendation concerning co-operation between member countries on restrictive business
practices affecting international trade of 5 October 1967: Int. Leg. Mat. 8 (1969) 1309.

34. UNCTAD Set of Multilaterally Agreed Equitable Principles and Rules for the Control of Restrictive
Business Practices, UN Doc. TD/RBP/Conf./10 of 2 May 1980: Wirtschaft und Wettbewerb (WuW)
1982, 32.

35. Done on 23 June 1976, TIAS no. 8291 = Bundesgesetzblatt 1976 11, p. 1712.

36. Competition Laws Co-operation Agreement (EEC-USA) of 9 September 1991, Comm. L. Eur. 1991 |
383; for other bilateral agreements, see the references in Schwartz/Basedow (n. 1) sect. 91 at n. 530 seq.;
see also the recent agreement of 17.6.1999 between the EC and Canada, O.J. E.C. 1999 L 175/49.
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tracting state. Nor do they contain any rules on the service of proceedings abroad or on the en-
forcement in one contracting state, of decisions taken in the other contracting state. Therefore,
the instruments of the second generation still are far from being effective rules for the extrater-
ritorial application of competition law.

The third generation is characterised by the keyword of the so-called positive comity.
While “negative comity” provisions purport to reduce the national claims to extraterritorial ap-
plication in case of conflict of jurisdictions, “positive comity” provisions entitle a contracting
party to ask the other contracting party to take enforcement action against anti-competitive ac-
tivity carried out on the latter’s territory but affecting competition in the former state. While the
EC-US Agreement of 1991 displayed first signs of a “positive comity” approach3”) it was only
the successive agreement of 1998 between the same parties which contains a clear-cut rule on
the matter. Article 3 of the new agreement makes it clear, that the contracting party which is re-
quested to initiate competition proceedings shall conduct them in accordance with its own
competition laws and even if the anticompetitive behaviour does not violate the laws of the re-
questing state.®)

The latter clarification shows that “positive comity” is far from being an equivalent to the
taking of evidence in support of foreign proceedings as is provided under the Hague Evidence
Convention.3?) Although the evidence collected in the requested state may also be useful for
the conduct of proceedings in the requesting state the competition authority in the latter state is
not in a position to direct the foreign proceedings by its own questions and instructions. More-
over, the requesting party is under a certain obligation to stay its own proceedings until the end
of the proceedings in the requested state.*0) These observations show that “positive comity”
does not purport to further proceedings in the requesting state, it rather gives prevalence to pro-
ceedings in the requested state. This may explain the fact that the “positive comity” provisions
have been invoked only once so far.*?) They do not provide help in the domestic proceedings
of the requesting state, but rather transfer the responsibility for the enforcement of competition
law to a foreign country. Although such surrender is not final and irreversible it is difficult to
understand why a national competition authority should leave the case to the cartel office of a
foreign country whose substantive competition law may differ from its own considerably. The
harmonisation of substantive law standards appears to be a necessary precondition for the
transfer of proceedings that is envisaged by the “positive comity” provisions.

37. Seeart. V sect. 2 of the Agreement, above at n. 35.

38. Agreement between the European Communities and the Government of the United States of America on
the application of positive comity principles on the enforcement of their competition laws of 4 June 1998,
0.J.E.C. 1998 L 173/28.

39. See above at note 31.

40. See art. VI of the Agreement, above at n. 37.

41. Report from the Commission to the Council and the European Parliament on the application of the agree-
ments between the European Communities and the Government of the United States of America and the
Government of Canada regarding the application of their competition laws — 1 January 2000 to 31
December 2000, COM (2002) 45 final, no. 1.5. The follow-up report for the year 2001 does not refer to
further applications, cf. COM (2002) 505 final of 17 September 2002.
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4. The competition of competition legislations

While the practical need for an approximation of antitrust laws and procedures should not
be in dispute after the preceding considerations some economists question the soundness of
such a harmonisation for theoretical reasons. In particular they point out the advantages of a
competition of jurisdictions or of national legislations. They believe that in open or integrated
markets, enterprises will articulate their preferences for a certain jurisdiction by moving their
establishment or seat towards that country. The migration of companies into the country indi-
cates the economic superiority of its legal system, while the mass exodus of enterprises from a
state reveals the inefficiencies of its institutions. In their view, it is not unrealistic to assume that
the latter state will adjust its legal system to the standards set by countries which succeed in at-
tracting foreign companies. Alternatively the less efficient states may keep their laws if they
decide that the policy objectives behind the laws are worth the costs incurred by the emigration
of enterprises. Whatever the reaction of business, differences between national legislations and
the freedom of transborder migrations are said to establish a competition of jurisdictions as a
rational procedure for the discovery of more efficient national laws.*2) From this perspective
the unification or harmonisation of laws is criticised as a kind of conspiracy of legislators
which prevents the procedure of discovery to produce its beneficent effects.*%)

The concept of legislative competition has originally been developed in areas such as la-
bour law, social security and tax law which have a direct impact on costs, but it has been ex-
tended to other areas and also to antitrust law.*%) Some authors argue that it is not desirable for
states to agree upon international minimum standards in competition law since this would pre-
vent the institutional competition of antitrust policies. This competition is said to test different
policies and to uncover the most appropriate one.*)

The comparison of the unification of laws with a conspiracy of legislators appears, how-
ever, to be ill-founded.*®) This does not mean that the concept of legislative competition can-
not help to explain the behaviour of companies and/or legislators. But it has its practical signif-
icance in areas which are characterised by a territorial application of laws, i. e. in areas where
legal provisions are applied to acts committed in the legislating state or to persons established
there. From the principle of territorial application of a certain statute flows the consequence
that economic actors can avoid that statute by moving to a foreign country. While this condi-
tion essentially is fulfilled with regard to matters such as tax law and labour law the starting
point is entirely different in the case of antitrust. Whether competition laws are enforced on the

42. See Friedrich von Hayek, Der Wettbewerb als Entdeckungsverfahren. Vortrag, gehalten am 5. 7. 1968 am
Institut fur Weltwirtschaft an der Universitat Kiel, in: von Hayek, Freiburger Studien (Tibingen 1969)
249-265.

43. Manfred Streit, Systemwettbewerb im européischen IntegrationsprozeB, in: Festschrift fir Mestmacker
(Baden-Baden 1996) 521-535 (522f., 527); Juergen Donges, Wieviel Deregulierung brauchen wir fur den
EG-Binnenmarkt?, Beihefte der Konjukturpolitik. Zeitschrift fir angewandte Wirtschaftsforschung 36
(1990) 169-187 (178 seq.).

44. See the authors above cited in n. 10.

45.  Freytag/Zimmermann (n. 10) RabelsZ 62 (1998) 49.

46. For the reasons, see Basedow (n. 7) p. 55.



J. Basedow: Competition Policy in a Globalized Economy: From Extraterritorial 27
Application to Harmonisation
(ctp. 18-34)

basis of the effects principle, the balancing approach or some pseudo-territorial application, the
migration of a company from one country to another does not change anything as long as the
anticompetitive behaviour produces effects on the market of the legislating state. The enforce-
ment claim of that state’s legislation remains equally immune against all attempts to avoid this
legislation by committing the anticompetitive acts abroad.

Therefore, one of the basic conditions for the successful functioning of legislative compe-
tition is absent in the area of antitrust laws. Although the abstention from harmonisation in this
field will keep alive a certain competition of ideas which are tested in different national stat-
utes, it can by no means be compared to the competition of legislations as explained in eco-
nomic theory.

Moreover a competition of antitrust laws would appear highly questionable. If the as-
sumptions of economic theory are correct private business would opt for the country where it
finds the legal framework which is most favourable to its own interests. In the area of antitrust
laws this would be a state which admits anticompetitive agreements and practices to the great-
est extent possible. The most appropriate competition policy to be “discovered” in that process
would allow hard-core cartels and even monopolisation. If the idea of legislative competition
is taken seriously in this area we would sacrifice competition on the markets for goods and ser-
vices in favour of legislative competition.

To sum up it can be said that the co-existence of different antitrust statutes all over the
world has the advantage of providing the continuous stimulus to reconsider the pros and cons
of a national competition statute. However, this advantage would not be sacrificed by a har-
monisation of minimum standards at the international level. Such a minimum harmonisation
which is the only realistic option at present would preserve the laboratory of comparative law
and would leave many options for national legislators above the level of the minimum stan-
dard.

5. The feasibility of harmonisation

Many opponents to the harmonisation project refer to far-reaching differences between
national competition policies which practically frustrate all international negotiations in this
field. ") At first sight this objection appears to contradict the common observation that there is
a “remarkable convergence in national competition policies”.48) Isn’t it true that compulsory
cartels which were so wide-spread before the second world war are disappearing all over the
world? And is the avalanche of antitrust statutes enacted in so many countries not evidence of
a growing and spontaneous approximation of competition policies? While these observations
are true it cannot be denied that up to date, only less than fifty percent of the 200 independent
states have enacted a statute against restrictions of competition49), and even among those states

47. Seee.g., Moschel (n. 11) Festschrift Lukes 462; Griffin (n. 11) Int. Trade & Regul. 1997, 41; Wood (n. 11)
DePaul L. Rev. 44 (1995) 1297f.; Jackson (n. 11) Aussenwirtschaft 49 (1994) 196; Hauser/Schoene (n. 8)
Aussenwirtschaft 49 (1994) 218.

48. F M. Scherer, Competition Policy Convergence: Where Next?: Int. Bus. Lawyer 1996, 485-487 (485).
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competition policies are far from being in conformity with each other. They differ in the evalu-
ation of vertical restraints, of merger control, of the impact of non-competitive public interest,
in the sanctions to be inflicted and in the procedures to be followed. It should not be forgotten
that antitrust statutes can be shaped and applied in a way which comes close to a direct regula-
tion of industry, and that is what occurs in some countries.

Nevertheless, the existing differences do not appear to preclude the harmonisation of
competition laws and the co-ordination of national competition procedures. They rather call
for a cautious and pragmatic approach. It should not fix the ideal target of a uniform world
competition law, but rather describe the general setting of the harmonisation process. As a con-
sequence, the following limitations should be observed:

(1) Negotiations should only be conducted with those states which already have proven
their interest in competition law by enacting a national statute. Other states should be admitted
as observers, but should not be allowed to slow down negotiations by motions rooted in an an-
ticompetitive national policy. If they want to participate with equal rights in the negotiations
they can easily adopt one of the existing national legislations, the EC law, or one of the interna-
tional codes of conduct as a model for a national statute.

(2) At a first stage, the subject of negotiations should be confined to areas in which a con-
vergence of national solutions can already be ascertained. This regards the so-called hard-core
cartels, vertical price fixing and the prohibition of abuses of dominant positions5°). Although
the word-wide concentration process makes it desirable to include merger control into the ne-
gotiations, it is doubtful whether the fundamental differences in this area can be overcome. It is
well-known that the reservation of public interest in merger control proceedings is often used
as a loop-hole for an industrial policy aiming at the creation of huge corporations which can
survive in world-wide competition. Such policies have influenced merger control in many
countries, even in the United States. As long as those policies are pursued it is difficult to see
how an effective merger control can be attained at the international level. Similar consider-
ations apply to restrictions of competition inspired or supported by states such as the business
conduct of public enterprises and state aids.

(3) A third limitation concerns the scope of harmonisation. It should be confined to cases
with an international dimension, i. e. where transboundary trade is affected.>") Harmonisation
and unification efforts in other areas of the law such as the sale of goods® or transportation®®)
have proven successful because they did not endeavour to achieve a unification across the

49. See above atn. 1.

50. These subjects are also mentioned in European Commission, Competition Policy in the New Trade Order:
Strengthening International Competition and Rules — Report of the Group of Experts (Luxemburg 1995)
p. 22s. sub 3.2; see also Jurgen Basedow/Stefan Pankoke, General Report, in: Jirgen Basedow (ed.), Lim-
its and Control of Competition with a View to International Harmonization (The Hague 2002) 1-62 (55
seq.) on the basis of 15 national and regional reports; on the resale price maintenance see Reflection
paper of Ulrich Immenga, ibid., p. 35 sub IlI; to a similar effect Matsushita (n. 13) DePaul L. Rev. 44
(1995) 113; Immenga (n. 13) 602.

51. To asimilar effect see Draft International Antitrust Code (below, n. 62) Art. 3; Immenga (n. 13) 601.

52.  United Nations Convention on Contracts for the International Sale of Goods Done at Vienna on 10 April
1981, Int. Leg. Mat. 19 (1983) 668.
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board but only in so far as transboundary transactions are involved. Thus, states retain the right
to adopt different rules with regard to purely domestic transactions which substantially lowers
the opposition towards international unification. As those examples show, international con-
ventions even if limited in the aforementioned way will have an impact on domestic legisla-
tion in the long run anyway.

(4) Finally, negotiations should aim at an agreement on minimum standards. The world-
wide debate on an international harmonisation of competition laws gives rise to a certain fear
in countries such as the United States which dispose of very effective means to enforce compe-
tition law that they will be bound to cut back on that enforcement, and in particular, to give up
the extraterritorial application of their antitrust laws. Apparently the idea of a minimum har-
monisation is neither discussed nor very well-known in the United States. In the European
Union this concept has been implemented in a great number of directives, in particular in the
field of consumer protection.>¥ Community measures like the Council directive on unfair
terms in consumer contracts often contain clauses under which “Member States may adopt or
retain the most stringent provisions compatible with the Treaty in the area covered by this Di-
rective, to ensure a maximum degree of protection for the consumer.”>® A similar approach in
competition law would guarantee certain minimum standards such as the prohibition of verti-
cal restraints under the rule of reason without depriving the contracting states of the right to
subject those restraints to per se-prohibitions.

After all differences in national competition legislation may be an effective obstacle to an
outright unification, but they cannot be said to prevent the international community from em-
barking upon negotiations on a minimum harmonisation of certain rules for restrictions of
competition which have an international dimension.

6. The goals of harmonisation

The international harmonisation of competition laws appears desirable for various rea-
sons. Among the foremost objectives is the need to cure deficits in the enforcement of national
competition laws. This need has already been explained. It requires an extension of the scope
of national competition laws to export cartels and other restrictions which are primarily de-
signed to affect foreign markets. In other words, we need a different conflicts rule for the appli-
cation of competition statutes. The effect that anticompetitive behaviour can have on the do-
mestic market cannot be the sole decisive factor for the application of national competition
law. The existence of alternative links such as the place of conduct or the nationality or estab-
lishment of the actors should be sufficient. This is a delicate and crucial question since the con-

53. Convention for the Unification of Certain Rules Relating to the International Carriage by Air Done at
Warsaw on 12 October 1929, L.N.T.S. 137, p.11 seq. as amended by The Hague Protocol Done on 28
September 1955, U.N.T.S. 478, p. 371 seq.

54. See the papers collected in Ulrich Everling/Wulf-Henning Roth (eds.), Mindestharmonisierung im Bin-
nenmarkt (Baden-Baden 1997).

55.  Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, O.J. E.C. 1993 L 95/
29, see art. 8.
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tracting states would have to accept that protection of competition is in the universal interest of
the international community and not only in the public interest of the particular state. At the
same time the contracting states would have to agree that a restriction of competition on for-
eign markets cannot be justified by their national foreign trade interests.

In the second place there are manyfold interrelations between international trade policy
and competition law. As pointed out above, the liberalisation of trade in goods and services is
not welcome with all competitors in the markets, and some may wish to perpetuate the former
trade barriers by means of private agreements. A consistent policy must foresee such conse-
quences and conceive appropriate remedies in competition law. A similar interaction can be
observed in the field of intellectual property rights. By their very nature, their holders are enti-
tled to monopolistic behaviour and may wish to engage in monopolistic abuses. Since the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs)SG) puts the con-
tracting states under a duty to respect intellectual property rights it also had to envisage the
possibility of such abuses. While articles 8 (2) and 40 TRIPs give evidence of a corresponding
consciousness they equally show that the contracting states could not agree upon appropriate
countermeasures in competition law. A further interaction between trade and competition poli-
cies relates to dumping. As a form of predatory pricing, dumping depends upon the possibility
of a company to cross-subsidise certain goods or services by extra profits made on the home
market where it disposes of a dominant position. An effective and extraterritorial control of
such abusive conduct under the competition laws of either the exporting or the importing
country would therefore allow the importing state to repeal its anti-dumping laws. This has in-
deed happened in the framework of a bilateral agreement between Australia and New
Zealand.>"

Negotiations on the international harmonisation of competition law would have to pursue
other objectives as well. States would certainly embark upon the harmonisation track in order
to avoid conflicts of jurisdiction which have impaired international life so often in the past.
Where former efforts have always focused on jurisdictional and conflict of laws issues a solu-
tion might also be achieved by the harmonisation of substantive competition laws. Only on the
basis of such a harmonisation would it be possible to concentrate the administrative compe-
tence and to implement the one-stop-shop principle which is a major concern of private busi-
ness in international competition law. An international harmonisation project would finally
serve as a model for future competition legislation at the national level. It would be particularly
valuable for countries which have refrained from developing a competition policy of their own
so far. A model approved by an international conference could give them guidance which they
would probably accept more willingly than the adoption of a foreign competition law.

56. Agreement on Trade-Related Aspects of Intellectual Property Rights, O.J. E.C. 1994 L 336/213.

57. Cf. Protocol of 18 August 1988 to the Australia New Zealand Closer Economic Relations — Trade Agree-
ment on Acceleration of Free Trade in Goods, Australia Treaty Series 1988 no. 18, see art. 4; cf. also
Basedow (n. 7) p. 43 seq.
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7. A pragmatic approach

Which are the recommendations for political action which follow from the preceding
considerations? At the outset | have to repeat that the harmonisation of competition laws
amounts to a taming of economic nationalism since states must no longer be allowed to toler-
ate, for the sake of domestic profits, anticompetitive conduct aimed at foreign markets. This is
the most crucial point, and explains the difficulty of harmonisation. The target cannot be ex-
pected to be achieved in one go, but only step by step. This is very different from other unifica-
tion projects which may be negotiated for a number of years, but then are brought to an end at
one single diplomatic conference. In antitrust law states are well advised to embark upon the
road towards harmonisation with less ambition. What can be attained in the near future is the
beginning of an open-ended negotiation process. At a first stage this process may lead to a first
agreement on some basic issues which then will have to be tested in economic practice before
the negotiations can be resumed and turn to further issues some years later. A successful model
for that process could be the development of international trade law in the framework of the
GATT®®) and its successor, the World Trade Organisation (WTO).>? The close link between
international trade and competition law would in fact suggest that the periodical WTO negotia-
tion rounds should be used for the promotion of competition law harmonisation.

The method of harmonisation should be equally cautious. This does not mean that the in-
ternational community should resume the former efforts to adopt soft law in this area®”); those
efforts have not produced any perceptible effects. While international negotiations should aim
at the drafting of binding provisions of law they should respect national legislations and refrain
from far-reaching interventions. As pointed out before they should be limited to restrictions of
competition with an international dimension and should aim at an agreement on minimum
standards. This would imply the adoption of a non-self-executing treaty. The technique of self-
executing conventions which is used e.g. in the UN Sales Convention®D and in the Warsaw
Convention on air transport®? is difficult to reconcile with the intention of states to enact pro-
visions at the national level which provide for a better protection of competition, but are appli-
cable to the same fact situations. The resulting blend of international conventions and national
provisions would be too confusing. A non-self-executing treaty would allow a contracting
state to maintain, in its internal legislation, a single body of competition rules which implement
the treaty and set higher standards at the same time.

As to the substance of competition law the negotiations should be confined to such types
of anticompetitive conduct which are regarded as harmful to the economy by all or the vast
majority of states. This would include the prohibition of hard-core cartels, i. e. agreements on

58. On the step-by-step liberalization of international trade in the framework of GATT, see Ernst-Ulrich
Petersmann, International Governmental Trade Organizations — GATT and UNCTAD, in: Int. Encycl.
Comp. L. vol. XVII ch. 25 (1981) sect. 5 and 23-25.

59. See above at n. 6.

60. See the text above at n. 32 and 33.

61. Seeabove atn. 51.

62. See above at n. 52.
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horizontal price fixing, on quota and other market shares, on the concertation of offers in pub-
lic bidding etc. In the area of vertical restrictions it would equally include a per se prohibition
of vertical price fixing. With regard to other vertical restraints and to abuses of dominant posi-
tions it should be possible to reach agreement on a prohibition under the rule of reason. As
pointed out before a similar consensus on the substantive criteria of merger control is less like-
ly, but it would appear highly desirable and feasible to harmonise the essential rules on merger
control procedures: the duty to notify certain mergers to the national competition authority, the
time-limits to be respected before the merger is put into effect, the kind of information to be
supplied to the competition authority etc. An international convention should also establish the
obligation of the contracting states to set up national competition authorities for the enforce-
ment of the substantive rules, and to provide for private law remedies such as damages or the
invalidity of contracts concluded in violation of the substantive competition rules.

The enforcement of the harmonised laws should remain in the hands of national agencies.
In order to increase the effectiveness of national enforcement proceedings the states should
conclude a plurilateral convention establishing some basic procedural duties of notification,
information and consultation. An additional co-operation of national authorities with regard to
the service of proceedings, the taking of evidence and even the enforcement of foreign deci-
sions would be highly desirable, but the plurilateral negotiations would be overburdened with
those topics; they may be negotiated in additional conventions, probably on a bilateral basis.

While the creation of an international competition authority with an own enforcement ju-
risdiction would not appear to be a realistic option for the time being the international commu-
nity would profit from an international agency which serves as a platform for the exchange of
information and the discussion of world competition. It would have to register violations of the
international competition law and publish periodical assessments of international competition
in the different sectors of the economy. It might also be entrusted with the powers to conduct
investigations and even with the right to bring suit in national courts, either against private
companies for their anticompetitive conduct or against the respective state for tolerating viola-
tions of the international competition convention. The latter solution has been proposed in the
Draft International Antitrust Code®® which has been elaborated by an international expert
group some years ago. It is an original and inventive idea which may help to lead the debate on
an international antitrust agency out of the dead end. This proposal might indeed allow to put
some pressure on states which do not comply with the international competition convention
without however encroaching upon the sovereignty of those countries.

The measures outlined above are not meant to form part of a whole which could only be
approved as such. Many of them could be adopted individually but their overall effect on com-
petition would certainly increase if the whole package could be agreed upon.

63. The Draft International Antitrust Code is published in Antitrust & Trade Regulation Report (BNA) 64
(1993), Special Supplement no. 1628 of 19 August 1993; see also Basedow (n. 7) pp. 70 seq., 142 seq.
and Wolfgang Fikentscher/Andreas Heinemann, Der “Draft International Antitrust Code” — Initiative fur
ein Weltkartellrecht im Rahmen des GATT: WuW 1994, 97-107.
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IIpod. ap Jirgen Basedow,

Koaupekrop Makc-IL1ank MHCTHTYTA 32 jaBHO

1 npuBatHO Melhynapoano nmpaBo y Xamoypry,
IIpencenauk HeMauke AHTHMOHONOJICKe KOMHCHje.

IIpaBo KOHKYpeHIHje y rI100a1n30BaH0j eKOHOMUjH — O]
eKCTPaTepuTOpHjajiHe IPAMEHe 10 XapMOHHU3anuje

Pe3ume

Y tipsom Oeny paoa, ayiiiop uciiuqe 0a cee eehiu 6poj 3emasna y ceelily yceaja 3aKo-
He Koju ypebyjy Upaso KOHKYpeHulje, WO je 0 HeZ08OM MUULLEHY OUPEKIiHA To-
caeduya KoMIUHyupare aubepaausauije mebyHapooHe WPZosUHe YCHOCIIAB/bEHe
ocnusarbem WTO. Ha osaj naqun, citioper je oociuuyaj mehyHapooOHO] XapmMOHU3A-
yuju ipasa KoHKyperyuje. Ayiiop Hajeehiu 0eo pada tiocsehyje anaausu wpu Hajuewhia
tipuzosopa Koja ce yityhyjy HageOeroj xapmorusayuju. Ilpsum itpuzosopom ce Hazaa-
wasa 0a exciipatiepuitiopujanta IpUMeHa HayUOHAAHUX 3AKOHA YMarsYje Tottpeby 3a
MmehyHapoOHom xapmonusayujom. Ilocae Hasoberva weltiupu UpuHLUiia Kojuma ce oope-
byje Oomen fipumere 00peheH0Z HAUUOHAAHOZ 3AKOHA O KOHKYPeHUWju (UpuHuuil itie-
PUILIOPUJAAHOCIIU, TIceyO0-TlepUOPUjaNHOCTIL, UPUHLLIL egheKailla HA KOHKYPEHLU]Y
Ha Oomahem TUpHULITLy U TPpUHLUIL 6aNaHCUParsa UHITiepeca), ayitiop HAZAaulasa od je
3a MehyHapOOHO U38pULetbe AHITTUMOHOUOACKUX 3AKOHA HEOTIXOOHA eqhUKACHA capadtba
uameby Opxasa, a HAPOHUIo y Uiy 00Ciiasbara oOHecakd, u3sohera 0okasa u
IpuHyYOHOZ ussputersa 0oayka. [pyzu iipuzosop ¢ghasopusyje Haomeitiarbe usmehy pas-
AUHUIUUX 3AKOHOOABHUX peulersad, Koje fie 8pemeHom 0osecitiu 00 ycaspuiasarsa iloje-
OUHAYHUX peulersd. Y 00Z080pYy HA 08aj PUZ08Op, ayiliop YKa3yje Ha MUHOPAH Upak-
Wu4an 3Ha4aj ose uoeje y pasy KOHKypeHulje, jep ce OHa Modxrce UpUMeHUItU camo y 00-
AGCTHUMA Y KOJuMA 002a3U 00 U3paxcaja Tepuitiopujantis pUHUUIL (a iy c8aKaKo He
ciiaoa fipaso xonkyperyuje). KoezaucitieHyuja pasauduitiuX aHiliUMOHOUOACKUX 3aKO-
Ha wuponm ceeitia hie omozZyhuitiu KOHIUUHYUPAHO Tpeuciuiiusarse ipeOHOCiil U Hedo-
CUUAMIAKA HAYUOHAAHUX 3AKOHA, WO Hehie OUITIL YMArbeHO e8eHILYANHOM YHUPDUKALLL-
Jom muHUMAAHUX cilaHOapOa Ha mebyHapooHom HUgoy. Tpehu tipuzosop uspaxcasa
CyMIY y MOZYRHOCIT XapmoHu3ayuje Ha Howy Upasa KOHKYpeHUlje 3002 8eAuKux pas-
auxa meby 3axonooasuum peuersuma. Ilo muniversy ayitiopa, tiocitiojefie pasauke He
OHemOZYhasajy xapmoHusayujy u capaory, eeh camo Ho3usajy Ha otipe3 u Upumery
Upazmattiuuno? dpunyuiia. Ayiiop ce 3anaxce 0a iipezosope ipeba 800Ul CAMO CA
Opacasama Koje cy liokasane c80j utiliepec Ka ipagy KOHKYpeHuuje OOHOULeHeM HAULO-
HAAHUX 3AKOHA, TipeOmelll owelliHux tipezosopa tipeba oa 6y0y orne obaacitiu tipasa
KOHKYpeHUUje y Kojuma HOCHoju 8UCOK HUBO CAZAACHOCIUU (HIp. 3abpana 3a0ytoiipe-
be OomuHaHiliHe Ho3uyuje), XapMOHU3AUU]Y TUpeOa 0ZPAHUMUITIL CAMO HA CAyHajese Ca
MEBYHAPHOOHOM OUMEHIUJOM, U KOHAYHO, IpeZosopu peba 0a umajy 3a uisb 0a ce 00-
be 00 cliopazyma 0 MUHUMAAHUM CliarOapouma. Ha kpajy paoa, ayttiop je objacHuo ko-



34 Tpago u npuBpesa 6p. 9-12/2004.

Ju ¢y OCHOBHU UU/bEBU XaPMOHU3AYUJe 1pasa KOHKYPEeHlUje, U USHEO C80je CXBaillarbe
floxce/bHOZ UpazmatiuuHo? Upucitiyiia y 080j obaacitiu. /pxcase He cmejy suue itione-
pucaiiu AHIUUKOMUETUUIUUBHO UOHAULAFE HA UHOCIUPAHOM TUPHCULUIILY, WO UO QY-
opy Uipeocitiasna Kabyuan momeHaill koja objauirbasa cee iieuikohie ca Kojuma ce cycpe-
fie xapmornuzayuja. Y3 iipeonoz 0a ce xapmoHusayuja ociusapyje focitieileHo, ayimop ce
3anomcuo 3a kopuutherse WTO-a, kao o0zosapajyhiez ghopyma 3a 3ailouurbarbe iipezo8o-

pa.

Kwyune peuu: [Ipaso koHKypeHUlje, eKciupailepuitiopujaita pumeHa, XapmoHu3a-
yuja, upazmaiiu4an Upuciiyi.



