04_!!_Anekcanapa JoBanoBuiL.(Mm; cTp. 55

IIpogh. op Aaexcanopa Josanosuh,
IlIpasnu ¢paxyaiueiu, Beozpao

3aKoH 0 NpUBpPeJHNM PYIITBUMA M €KOHOMCKE cJ1000/e

[lanac pa3roBapaMo 0 IIOMaKy y IpaBHO] pepopMu KOjH MpefcTaB/ba OCHOBY Ha
KOjOj ce Tpajy IPUBPEAHN IOPEaK NpUBaTHE TP3KUIIHE IPUBPEJIE, AaKie Iped Hama
je 3axon o tipuspeoHum Opyuitieuma KOjH je TEMeIb YKYITHOT IPUBPETHOT OKPYKEHa
jep mpecygHO yTude Ha epuKacHOCT m30opa mpaBHe ¢opMe npepy3eha, cBOjuHCKe
CTpyKType (KOHIIEHTpAlje WK Jucrep3uje CBOjuHe yHyTap mpefy3eha) opranusa-
1je 1 n300pa THIa KOPIIOPATHBHOT YIpaBibamka (KOHTPOIIHA IPyNa), Kao U Ha HaUMH
¢puHaHCUpamwa npenyseha.

Y opHocy Ha crapu 3aKoH o ilpedy3efiuma, KaKo CMO Yyl y AOcajjallllbuM U3Ja-
ramuMa, 3aKoH O UpuspeOHuUM Opywiieuma OJJIAKY]y CYIUTHHCKA MOOOJbIIAHA:
yckiabuBame ca y MebyBpeMeHy U3BpIIIEHAM M3MeHaMa KOMITaHHjcKoT npaBa EBporn-
CKe yHHje, pa3pajia NpUHIHIA KOPIOPAaTUBHOI YIpaBibaika, 00Jba 3allTHTA IIPaBa
MambUHCKUX aKIMOHapa, Beha TpaHCIapeHTHOCT y yIpaBibaky NPUBPETHIM JIPYIITBU-
Ma, 0 Kpaja U3BefieHa Hofesla 0OJIMKa aKIMOHAPCKUX ApYIITaBa, (hIeKCHOUITHOCT
pelemsa Koja ce TH4y OpraHu30Baka NPUBPEHIX APYILITaBa ca MaJIuM OpojeM uIaHo-
Ba, CMalkUBAaKkE M3HOCA HOBYAHOI OCHMBAYKOI KamuTajga HOTPEeOHOr 32 OCHUBAHE
IpYLITBa ca OrPaHUYEHOM OJIrOBOPHOIIThY, IeTajbHa pa3pajia ofipefiada O CTaTyCHIM
IpoMeHaMa U TOBe3HBamky NPUBPEIHNUX APYILITaBa, KaO U MPOMEHA NPaBHUX (hOpMHU
NPUBPEAHNX APYILTABA.

Moje m3narame ce 6aBi 3aKOHOM O IPUBPETHUAM APYIITBAMA KPO3 HEI'OB OTHOC
IpeMa eKOHOMCKUM cJI000/1aMa ¥ TO Ha OCHOBY ITpe3eHTalHje pe3yiTaTa jegHor Opoja
CTyAWja KOje OLeY]y UHAUKATOpE IIPaBHE TPAH3UIWje W/ HUBO €EKOHOMCKUX CJIO-
Oona y nojepuHuM 3eMibama. Hamme, cMmemitame 3aKOHa Y KOHTEKCT €KOHOMCKHX
crnobopa oMoryhasa fja ce pa3yMe NoHallame npefy3eha u ogpebeHux Kkareropuja we-
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TOBHX BJIACHWKA M CXOIHO TOME H-€TOBa CIIOCOOHOCT fia MpUBYYe WHBECTUTOpPE. EM-
NIMPHjCcKa NCTPaXKMBamka O EKOHOMCKIM CJI000/1aMa, Kao 1 MCTPaXKWBakha O IPABHIM
IleTepMUHAHTaMa eKOHOMCKHX peopMH Cy fajia BaxkaH AOIPHHOC Pa3yMeBamby KaKko
IpaBHA peryjaTuBa a MoceOHO Y BeHOM OKBHPY 3aKOH O NMPUBPEIHIM APYIITBAMA
3ajenHO ca mparehioM perynatuBoM (3aKOHOM O TPXKHUILTY XapTHja Off BPEIHOCTH U
IIPYrOM PEryJaTUBOM) YTUUE HA HUBO MHBECTHPAHa K EKOHOMCKY €(PUKACHOCT.

IIpuBpenna peryiaTuBa 1 EKOHOMCKe CJI000/€e

ExoHOMIICTY MHTEpecyjy fjBa NOBe3aHa NHUTama Kaja aHAIM3WPA HPHBPETHO-
npaBHy perynatuBy: [IpBo je nuTame Jia Ji1 ce peryiaTuBa TeMesbl Ha puiio30puju
€KOHOMCKUX cjo0ofia. [Ipyro muTame jecTe KONIUKE Cy €KOHOMCKE CIo0ofe, WIIn
[pyradnje MOCTaB/beHO INHTAaHE jecTe KOJNMKHU Cy TPAHCAKIWOHM TPOIIKOBH Kao
TPOIIKOBY pa3MeHe CBOjUHCKIX IIpaBa — IIPeroBapama, yroBapama 1 KOHTpOJIe 1 Hafl-
30pa M3BpIICHA YTOBOpa. Y KOHIdeKcilly 002080pa Ha 06a 0ea uuidara hy oa zo-
80puM 0 3aKOHYy 0 UpUEpPeOHUM OPYWIUNGUMA U 3HAUA]Y 0602 3AKOHA 3a OYeHy KO-
JUKE CY EKOHOMCKE C10000e y HAuLof 3eMbll.

IIpBo peduHMIIIEMO EKOHOMCKY CII000/ly KaKO OMCMO CXBAaTHJIM H-€HY HEOIBOjH-
BOCT Off EKOHOMCKO-TIPaBHE PETYJIATHBE 1 TO IIPEe CBETa MOBE3aHOCT EKOHOMCKE CIIO-
6orie ca 3aKOHOM O KOME JlaHac FOBOPUMO.

Cy1TiiHa EKOHOMCKE CIIOOO0fE je Y MHIUBUAYATHOM U300pY, ClIoO0AH yroBapama,
coboay KOHKYPEHIMje U 3alTUTU NpUBaTHE CBOjUHE. TOKOBHU KamuTalla U CTPaHUX
[UPEKTHUAX WHBECTHLMja Cy HajOOJbU OATOBOP Ha pas3nuKe y cio0oiu, YKIby4yjyhu 1
€KOHOMCKY CIIO00fY.

Mepa ekoHOMCKE clTOOO0fIe TOKa3yje CTENEH Y KOMe €eKOHOMCKA MOJIUTHKA 3ajeJHO
ca KBaJIUTETOM M IIPUMEHOM 3aKOHa IOJp>KaBajy €KOHOMCKY €(hpHKaCHOCT Y jeHO]
3emsbu. EKOHOMCKY c1o60py je TeIKO U3MEPUTH 1 KBAaHTU(PUKOBATH 30MPHUM MHJEK-
COM jep O H0j IMaMO IIOjMOBHY INIpefcTaBy Kojy Tpeba MpeAcTaBUTU ca Pa3IuIuTIM
MHAWKATOPHUMA, Off KOjUX e KOPHUCTE U UPA6HU UHOUKAWIOPU KO IIITO Cy C60JUHCKA
ipasa u wUx06a 3awiduing, pezyaayuja, 61a0a8UHA Upasa, ami u OPOJHIX APYTU
KOJU Cy MHIUPEKTHO moBe3anu ca npaBoM. Opn 1995. ropune je o6jaBbeHo 162 myo-
JMKaIyje 0 eKOHOMCKHM ClIo0OofjaMa M MCTPaKiBarmba O HIXOBUM KOHCEKBEHIAMA.
Mupekcu ekoHOMCKHX cl1000fa I0Ka3yjy CBOjy peJIeBaHTHOCT, jep Hac ynyhyjy Kako fa
MIOCTaBUMO 3[IpaBe TeMelbe 3a pehopMy NPHUBpPEJiE U Y IeHOM OKBHPY 3a pedopMy
npaBHe perynaTnse. CBu MyOINKOBaHN HHIEKCH M PAaHTHPAhe 3eMalba IpeMa CTeleHy
€KOHOMCKUX cJI000fa M3a3uBajy 3HA4YajHY MEMUjCKy NaXKlky U HapaBHO, 3Ha4ajHy
naxkmy uHBectuTopa. MlcTo Baxku U 3a MHAMKATOpe/OlieHe IpaBHE TpaH3ULYje.

Bes 003upa Ha pa3nuuuTy METOLIOJIOTH]Y U IOHJEPE KOjU CE Y UCTpaXKuBambuMa
KOje pajie pa3InyuTe UHCTUTYLH]E [1ajy MOjeMHAM UHAUKATOPUMA, CBU JOOHjEHH UH-
[IEKCU €KOHOMCKUX cl1000fa [ajy pe3yiTare ca pa3iiuKaMa Koje Cy MUHOPHOTI' Kapak-
Tepa. EKoHOMCKe ciobopie Cy CHa’KHO HOBE3aHe ca MHBECTHIjaMa, CTPAaHHM yJia-
ramuMa, OpsKIM €KOHOMCKAM pacToM, pacToM JAOXOTKa | craHfappa. OHpa ce moct-
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aBJba MHUTamkE KOJIMKO Bpefie EKOHOMCKe cI0007e, a 00padyH Kaxe Jia AeceTOoIpo-
LEHTHO NOOOJbIIake y 30MpHOM MHAEKCY €KOHOMCKE CJIO0OME Y jefHO] 3€MIbH, Y
npoceky nosehaBa TOMIILH per capita AOXOfak 3a Iojla NMpoIeHTa. ’ 3eMibe ca
€KOHOMCKHUM crioGofiama npusiade mpuommkao $11.000 nHBECTHIMjA TIO 3aMOCTIEHOM
¥ UMajy ceflampeceT myTa Behy MpOMyKTHBHOCT MHBECTHUIMja HETO 3eMJbE Y KOjUMa
HeMa eKOHOMCKHX CJI000/ia y KOjuMa Cy mHBecTHimje mo 3amocieHoM $847, makie
JIBAaHAECT IIyTa Marbe.

Y 2004. ropuHu Mpocek HAIMOHAIHOT JOXOTKA 32 MPBUX NET 3eMajba PaHTUPAHUX
peMa eEKOHOMCKIM citoGofama n3roc $26.100 0K je 3a OCTEIbUX MeT PAHTHPAHHIX
$2.800. HaBogumo jorin fia je moxonak Hajcupomariaujux 10% off momynanuje y mpBux
[eT €EKOHOMCKH HajIu0epaHUjiX 3eMajba y mpoceky $6.877, oK je y mocineamux net
paHrmpanux moxofak HajcupomarmEujux 10% camo $823 y mpoceky. OBu nofarm cy
natn npema Economic Freedom of the World 20047 KOjH KOHCTpYHILIEe 30MPHU UHAEKC
€KOHOMCKUX CJI000fia 3a TeT 06J1acTH Off KOjUX Cy HeKe MUPEKTHO WU UHIUPEKTHO
BE3aHE 3a OLEHY OfHOCAa IpaBHE pETyJaTUBE M €KOHOMCKHUX cllobofia.  3aKoH O
lipuepeoHum Opywilieuma TIPECYTHO yTUUEC HA UPAGHU aMOUjeHill U 3auiuuiny
C6OJuHCKUX Upaea Kao KOMIIOHEHTH 30UPHOT MHIEKCA EKOHOMCKHX CII000J1a.

JlajeMo mperyiey] cTpaHuX IMPEKTHAX WHBeCcTHIM]a y JyroucTounoj u LleHTpanHoj
Esponm:

SDI per capita, USD?

3emibe Tonuna

1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003
AnGanuja 21 27 14 13 12 47 67 45 57
Bocna n Xepuerosuna 18 47 39 31 69 99
Byrapcka 11 13 61 65 100 | 123 103 115 181
XpBaTcka 24 114 | 117 | 207 | 322 | 245 | 352 | 253 | 440
Makenonuja 5 6 15 64 16 86 217 38 46
Monpasuja 19 6 22 21 10 37 40 32 16
Pymynuja 18 12 54 90 46 46 52 52 72
Cp6uja u Llpra 'opa 70 11 13 6 20 57 152
IIpuna I'opa 73

1. US Economic Freedom Index: 2004, Pacific Research Institute. OBaj uHeKC 0O6yxBaTa (hrcKaiHa
onrepehema, perynaumjy, npaBocybe, BeIMUYHHY ApP3KaBHOT CEKTOpa M COLMjalHy momoh y
nefieceT Apxkasa y CAJl.

2. Economic Freedom of the World: 2004, Fraser Institute and Cato Institute. lagekc obyxBaTa 38
KOMIIOHEHaTa M CyOKOMIIOHEHAaTa 3a KOHCTPYKIMjy 30MpHOr mHAekca y mer o6mactu — (1)
BeJMYMHA ApXkaBe (2) dpasHa clipykiiypa u 3auitiuitia ceojunckux ipasa (3) 3ppas HoBal (4)
MebyHaponHa pa3mena u (5) pezyaayuja.
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Jyroncrouna Espora-8 ‘ 13 | 17 ‘ 53 ‘ 66 ‘ 65 | 67 ‘ 82 ‘ 76 ‘ 125
Yemka PenyGmika 248 | 138 | 126 | 361 | 615 | 485 | 552 | 832 | 253
Mabapcka 459 | 319 | 405 | 326 | 323 | 272 | 388 | 282 | 249
Iomcka 95 | 116 | 127 | 165 | 188 | 242 | 148 | 108 | 111
CroBauka 48 | 67 | 41 | 127 ] 72 | 357 | 294 | 767 | 106
Crosennja 76 | 87 | 168 | 109 | s4 | 68 | 186 | 824 | 90
Lenrpanna Espona-5 171 146 | 164 | 215 | 261 | 288 | 260 | 322 | 153

a. Foreign Direct Investment in South East Europe in 2003-2004, Vienna Institute for Interna-
tional Economic Studies, Vienna, June 2004., ctp. 18.

HcrpaxkuBama Koja OlleHYjy eKOHOMCKE cnoGoge’) KOPUCTE 3auiiiuilly C80juH-
ckux ipaea (He3aBUCHOCT U (PYHKIMOHKCALE CYACTBA, MOT'YRHOCT eKCIpomnpujarje,
CTambe 3alUTUTE NHTEIEKTYaJHe CBOJHHE) U HUBO pezyaayuje (a]MAHUCTPATHBHE MPO-
Heflype, 103BOJIE ) Kao MHANKATOPE EKOHOMCKHX CJI000/1a KOjH Cy TIOBE3aHH Ca MPABOM.

Ilopen 3Hauaja mpaBa 3a OeHy eKOHOMCKUX CJI000/Ia, 32 TPAH3UIMIOHE 3eMIbE je
BakHa ¥ OIleHA TPAH3UIMOHNX MHANKATOPA, KAO U OIEHA YCIEHTHOCTH IpaBHE TPaH-
3WIMje IPEKO MHAMKATOpa™ KOjH ce Mepe KBAIUTETOM M NpIMMEeHOM npaBa. Hamme,
EBponicka Ganka 3a o6HOBy u pa3Boj (EBRD) je pa3Bwia mHIUKaTOpe IpaBHE
TpaH3WIMje Kao Mepy KpanuTera (S€KCTEH3MBHOCT) JIO KOjer Ce TPrOBUHCKH U
puHAHCHjCKM 3aKOHM NpUOIIEKaBajy MebyHapogHuM cTaHpmapguMa W Kao Mepy
creneHa mnpuMmeHe (edekTuBHOCT) mpaBa. [EKcideHauenocwi WM TaKO3BaHU
UHOUKAIUOp Keéaauilleiua upasa NpeyicTaBiba apoKCUMAIjy mpaBa MehyHapomHIM
NpaBHUM CTaHfgapauMma. Y Tpahewmy Keaauiuewla UHCIIUIUYYUOHAAHOZ/UPABHOZ
paseoja 3emarba y Tpan3umju, EBporicka 6aHka 3a 06HOBY 1 pa3Boj je y 2001. u 2002.
OolelkMBalla KBaIWTET MpaBa MW HUBO NpPUMEHE IpaBa y OOJIacTH UOCA06HO/

3. ExkoHoMCcKe crobopie ce ouemyjy Ha ocHOBY 50 chakTopa Koju cy rpynucanu y 10 rpyma ucror
3Havaja: (I)sawitiuitia ceojunckux #pasa (He3aBUCHOCTH M (PYHKIMOHMCAma CY/CTBA,
MOryhHOCTH eKCIpolpHjalyje, CTame 3alITHTe WHTEJEKTyalHe CBOjHHE), (2)Huso OpicasHe
uHitiepseHyuje (IpXaBHa CBOjIHA, ApXKaBHA OTPOLIKA), (3)Hopecko oliiliepetierse, (4)Huso pez-
yaayuje (aIMAHACTPATHBHE MPOLERYpE, AO3BOIE), (5)MoHeiiapHa Hoauiliuka, (6)iipzZosuncka
Hoauitiuka, (7)KoHitipoaa iaaitia u yewna, (8)oankapcku cucttiem, (9)upro wpxcuwitie (Kao
HHAMKATOpa perylanyje ¥ BACOKHX 1opesa), Kao 1 (10) citipana yaazarwa. OueHe ce xpehy on 1
(najnuGepanuuja W HajOOJba MONUTUKA) A0 S5 (HAjpECTPHKTHBHHMja W HAjropa IOJMTHKA).
Bupern: Index of Economic Freedom, Heritage Foundation 2001, 2002, 2003, 2004. roause.
T'opnmme m3Bemraje je Moryhe Hahu Ha www.heritage.org.

4. Tlopen TpaH3WIIMOHUX MHAMKATOPA, M3BelTaju EBponcke 6anke 3a 06HOBY u pa3Boj (EBRD) o
TpaH3unuju o 1995. ropyuHe yBO#E M NMpeACTaBibajy Mperie]] MHANKaTopa IpaBHE TPaH3UIHje.
OBU HHIMKATOPH Cy BasKHA U He3a00MIa3Ha JOIyHa €KOHOMCKHM HHANKATOPHAMA YCIEITHOCTH
TpaH3uyje. MeToonorujy n3paje HHANKATOpa MpaBHE Tpaauiyje BuneTy y Transition Report,
EBRD, 2002, ctp. 39 n y Law in Transition — Ten Years of Legal Transition, EBRD, 2002, str. 15-17.
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WIp20BUHCKOZ Upasa u 'y 00JacTu (huHaHcujcke pezyaaiuuge. 3aoctajambe Cpouje n
LlpHe rope je moceGHO 3HaYajHO y (PMHAHCH]CKO] 0OJIacTH y3 U3y3eTak AnOaHuje
Bocue n Xepueroeune. On 2003. EBRD pa3Buja ceKTOpcKe HHAUKATOPE MHCTUATYIIH-
OHAJTHOT/TIpaBHOT pa3Boja, 1 To ce m3BemTaj 3a 2003. ogHOcH Ha 06e36eheme mo-
TpaXkMBama, a M3BeITaj 3a 2004. ce OTHOCH Ha CTeYajHO IPaBo.

BnajaBuHa npaBa je jegaH oOff HajBasKHUJUX NPEAyClIOBa 3a TPKUILHY [IPUBPENY.
Jepan cermeHT BiajjaBuHE npaBa je y CpOuju HEOOBOJUBO MOBE3aH Ca YCTaBHOM pe-
c¢opMoM. AJH TO je caMo jeiHa AUMEH31ja BiIaaBuHe paBa. KBanuret npasa, moceo-
HO KBAJIUTET KOPITyca €KOHOMCKOT IIPaBa - IOCJIOBHOT 1 (PMHAHCH]CKOT, FBIXOBa MPH-
MEHa 1 U3TPajiha HHCTATYIIWja 32 BIXOBY IPAMEHY je KIbyJHa TauKa eKOHOMCKUX pe-
¢opMu. Y cymTHHE ce BIafjlaBUHA TIpaBa MOXKE IIOMCTOBETHTH Ca HPHMEHOM
KBAJINTETHOT NIPaBa ¥ NMPEACTABATH Pa3IMIATAM KOMIIOHEHTaMa Kao IITO Cy eukac-
HOCT IPaBOCYJHOT CUCTE€Ma, HMBO KOPYIIWje, PU3KK HaIlMOHAIM3alyje, BepoBaTHOha
f1a yroBOp He Oyfe 3alITrnheH U IpYTruM.

3axon o upuspeonum Opywineuma, Kao TeMeJHHI 3aKOH Koju ofipebyje mociios-
HI aMOUjeHT Y jeIHOj 3eMJbU O TpeOao Ia CBOjUM EKOHOMCKH e(pHKaCHIM IIPaBHIH-
Ma TIOTIPaBH Halll PEjTHHT IIPUIIMKOM OleBatha MPAaBHIX N MHCTUTYIMOHAIHAX Kap-
aKTepuCcTHKa Hamle 3eMibe. Ocraje po6ieM nMILIEeMEHTalyje - IPIMeHe NpaBa IITo
ce IpefiCTaBIba MHANKATOPOM eghexiuuenociuu (Oeaoiueopnociu) ilpasa. Behn 3auaj
3a MHCTUTYIMOHAIHY Pa3Boj U e(pUKACHOCT IPUBpEfie NMa, IPeMa NCTPaKUBAbIMa,
npuMeHa®) paBa HEro IITO je 3Hauaj KBATUTETa IPaBa IITO TPeGa 1a Oy/e YIO30peHse
1 3a 00e30ebeme ycrnoBa 3a MpuMeHy OBOT 3aKOHA .

3aKkoH 0 npuBpeTHIM APYIITBAMA H CJI000/1a yroBapama

Axo mpeny3ehe cxBaTUMO Kao CKyIl YyroBopa M IObHEMO Off YTOBOPHE TeOopuje
npepy3eha®, onfa perynucame popMe 1 IocaoBamwa npeny3eha uma cBoje onpasfame
YKOJINKO 3aKOHH INTeAe TPAaHCAKIMOHE TPOIIKOBE. 3aKOHH INTEAEe TPAaHCAKIOHE
TPOLLIKOBE Kajia peryJuilly IpUBpEfHE OJHOCE OHAKO KaKo OW NMpHUBPENHU CYOjeKTH
(ocuuBaum, BacHuy npeny3eha, 3anocienu, npepy3eha) coHTaHO yroBopanu coje
ofHOCe Kafja Ou 0 CBEMy LITO Ce THYe YTOBOpa MMaJiy NOTIYHE HH(pOpMAaIHje, OTHOCHO
Kajia He OW IIOCTOjaJIl TPOIIKOBH IPETrOBapama W TPOUIKOBH M3BpIIEHA YrOBOPA.
TakBu 3aKOHH ce MOT'Y CMaTpaTH CTAaHAAPAHIM YTOBOPOM.

I'paHnia, OfHOCHO Mepa perynucama Kojy CBaKy, I1a ¥ Hallll, EKOHOMCKH 3aKOHI
Tpeba fma ciene, ce ofpebyje mpema npuHIMNIIMa CIIOOORHOT yroBapama. JJo6po 3a-

5. Pistor, K., Raiser,M. and Gelfer,S., (2000), Law and Finance in Transition Economies, The Eco-
nomics of Transition, Vol.8, No.2.

6. YrosopHa Teopuja npefy3eha ogpebyje cymtuny npegyzeha yroBopHHM OfHOCHMa HE CaMo ca
3amociennMa Beh u ca cHaGeBaunMa, KynuuMa, KpeuTopuma uty. Bugern na npumep: Jensen,
M. u Meckling, Bb.H., (1976), Theory of the Firm: Managerial Behavior, Agency Costs and Own-
ership Structure, Journal of Financial Economics, No.3 i Alchian, A. i Demsetz, H., (1972), Produc-
tion, Information Costs and Economic Organization, American Economic Review, Vol. 62.
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KOHOJ]aBCTBO I03BOJbaBA MHBECTHTOPHMA M MEHAIIEpIMa J1a CAMH YCIIOCTaBE CHCTEM
yIpaBibama 6e3 3HaYajHOT NCIIMTUBAKA W KOHTPOJIE Off CTPaHe Ip>KaBe, jep ce M TaKO
CHIKABajy TPaHCAKIMOHM TPOIIKOBH. 3aTO je M300p e(prKacHNX NMpaBWiia BaskaH, U
3aTO 3aKOHM KOjU PETYJIHIIY CTaTyC 1 IOCIoBame mpeny3eha e TpeGa fja Oyny odase-
3yjyhu Beh 1o3BosbaBajyhn.

C 063upoM Ha OfHOC MpeMa CJIO00/IM yroBapamwa, MOTY e U3[IBOjUTH TPU UHACTA
MojieJia 3aKOHA O MPUBPEIHUM JIPYIITBUMA: UPOXUOUIIUGHU M0o0en, 00360.basajyhiu
(m00ea Koju ce ocaarba Ha OuCHO3UIUUBHE HOPME) MOOeA F MOTIEIT KOjH ce OCTIarha Ha
upoyedypaana upasuaa y IPOIECY NOHOIICHA OIyKa KOjiMa Ce IITHTE BIACHULY U
kpepuTopu. [Jobap 3akoH omoryhaBa (hJIeKCHOMITHOCT, jep Aaje MpaBo O TyunBamba
OHMMa KOjU MMajy CHa3KHE IMOJCTHUIaje fa MoHecy edukacHe omiyke. [loGap 3aKkoH,
makye, oMoryhasa fja ce yCIOCTaBH yIpaBibayka CTPYKTypa Koja fiaje AUCKpeIoHa
npaBa MEeHallepuMa Jja Ol OHM CBOjUM OJIJTyKaMa MPHUXBaTaId PU3UK KOjH je e(huKacaH
3a ipeny3ehe, a 3aKOH KCTOBPEMEHO IITUTHU BJIACHUKE 1 KperuTope. A (hreKcuons-
HOCT M 3aIlITUTA Cy KOH(IIMKTHH IMIbeBU. Kpenpame 3aKkoHa Y TpaH3MI[MOHO] PUBpe-
1 HUje JIaK MOCcao, jep OCHOBHU Wb npey3eha y TpaH3!I|j| je UCTH Kao 1 Y IpUBpe-
I ca pa3BUjEHUM TPKUILITHMA - Ia C€ MaKCHMU3Upa BperHoCT npeay3cha 3a merose
MHBECTUTOPE U J]a Ce PEAYKY]y TPOIIKOBU KaluTana. Y CBAaKOM CIIy4ajy He MOXE ce
IPOCTO 3aKJBYUHTH JIa je MOKEIHHO Aa ce 3aKOHCKY IOAPKY BHUIIE TIPaBHE 3aIIITUTE,
jep To jecte OCHOBa 3a Pa3BOj (DMHAHCHjCKOT TPXKHINTA, ajli MPEKOMEpHA MpaBHA
3aIITHTA PeAyKyje MPeay3eTHIUKY NHOBATUBHY aKTUBHOCT, I1a IPeMa TOME 1 EKOHOM-
CKy e(pUKaCHOCT.

Y Hamoj npuBpenu Koja ce pehopMHIIie, y K0joj Cy Hepa3BujeHa TPXKHUIITA, Y KOjoj
TpKuIITa c71a60 pearyjy npu oapebuBamy lieHe (DMHAHCHjCKUX HHCTPYMEHATa, y K0jOj
je BucoKa nH(popMaIMOHa aCUMETPH]ja, Y KOjOj CY HEMCKYCHH aKIIMOHAPH (BJIACHUIIH) U
y K0joj mMa rmpobireMa ca npaBocybeM, n3abpaH je Mopien 3akoHa unja ce prsto3zoduja
He 3acHMBa Ha 3abpanama. Puno3odwuja 3akoHa ce Kpehe m3meby mMopena koju ce
oclarba Ha poLelypajiHa mpaBmia (yMecTo 3a0paHa TPasky ce OfiTyKa KBanrKoBa-
HOM WMJTY POCTOM BehHOM) 1 MOJienia KOjH ce Oclarba Ha AUCIIO3UTHBHA IIpaBuiia Koja
Tosase Off MPHHIMIA CTOGOAe yroBaparma’). Ha OBaj HAUMH ce TOCTHXE EKOHOMCKA
JIOTWKa 3aKOHa — 00e30ebhyje ce 3allThTa MHBECTUTOpa M KCTOBPEMEHO (DIIeKCUOUII-
HOCT 3axBaJbyjyhM ayTOHOMUjU W JUCKPCIMOHMM IIpaBMMa MEHallepa Aa JIOHECy
edukacHe eKOHOMcKe ofiryke. OBaj 3akoH Jiesyje Ha JiBa HUBOA: JelaH je HUBO Ofi-
Jy4rBam-a BIIaCHUKA HA KOjeM OHM ce0e IITHTE MPaBUIMMa O TIIacamy /WM carjiac-
Horthy (Kao Ha mpuMep wial 35. 0 OqoOpey MPABHOT MOCIa U3 KOH(IMKTA HHTEPe-
ca) Kojy fajy kBanudurkoaHoMm Behunom. Ha oBoM HUBOY Cy 1 IipaBmIIa Koja Ieyjy 3a
CITydaj f1a ce CTpaHKe Apyraunje He oroBope. [Ipyru HUBO ce OMHOCH HA YIIPaBHHU Off-
6op (wran 310.) Ha KOjeM ce 3axTeBa jia jeraH Opoj AupeKTopa Oyfie He3aBUCTaH KakKo
O IITUTHO MAaFWHCKE aKIIOHAPE, ONHOCHO HHCTUTYIMOHATIHE NHBECTUTOPE.

7. 3akoHy unaHy 54. 1 105. eKcnnunuTHO UcTHYE cOGOAY yropapamwa. OpTany ,41aHOBY JPYLITBA
ca OrpaHHYEHOM OATOBOpHOIIhY CBOje OfHOCE M OJHOCE ca APYIITBOM ypebyjy cmo6ogHO ako
3aKOHOM HHje Apyraunje ypeheHo.
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ITocTojame KOTeHTHUX OfpeNiOn - o0aBe3yjyhnx 3a CBaKOT CTaBjba § CyMEbY CX-
BaTame JIa 3aKOH IpefCTaBIba CTAaHTAPAHN YTOBOP Koje OM yTOBOPHE CTpaHE yrOBOP-
WJIe He3aBUCHO Off TOCTOjama 3akoHa. OBO ce y onpebeHoj Mepu Moxe 00jacHUTH
THMe Ja KoreHTHe ofpenced) mpejcTaBbajy TexHUKy 3a pefyKOBaHe TPAHCAKIIOHHX
TPOILIKOBA, Kao IITO Cy Ha MpUMep ofpefde O OrpaHMuYeHy MCIIaTe A00UTH (WIiaH
133.) wu orpannyerha miaharmba mpuBpeMeHnx auBuaeHu (wian 215-217.) kako 6u ce
3aIITUTI/IH TIOBEPHUOIM WX Ofpende O MUHIMAIHOM OCHOBHOM KamuTany (wian 112.
1 233.) unu ofipeGa a OTBOPEHO aKIMOHAPCKO APYIIITBO MOPA UMATH Y YIIPABHOM Off-
6opy BehnHy HEM3BPIIHUX WIAHOBA Of] KOJUX CY HajMarbe /JBa He3aBHCHA WiaHa (WiaH
310).

YcraHOBIbaBame TOOPHX MpaBwiia, Ha XKaJlOCT HUje TOBOJbHO. Puitozoduja Kojy
je 3aKoH o pUBpEeIHUM APYIITBIMA IIPETOYNO y MIPaBIiIa 3aXTeBa jOII 1 JOOpY IOBe-
3aHy peryJatuBy (MOAEPHY M XOPU3OHTAIHO ycKiabeHy — Ha mpuMep 3aKOH O TPXK-
UIITY XapTHja Off BPEMHOCTH, 3aKOH O PErUcTpanyju, Kao W 3aKOHE KOjH jOIII HUCY YC-
BOjeHH — 3aKOH O MHBECTHIMOHMM (DOHJOBMMA), 3aTHM 3aXTeBa HE3aBUCHE CYJIOBE U
cyamje Koje pa3dymejy OM3HUC M eKOHOMH]Y, 3aXTeBa 1 JIpyre MHCTHTYIHjE KOje TIPYKajy
3aIITUTY HHBECTUTOPUMA — areHIMje, KOHCYJITaHTe, aJBOKATE, pa3BUjeHy PauyHOBOJ-
cTBeHy npod)ecHjy U CBe je TO CKYIo U 3axTeBa BpeMe. U caa ce moHOBO Bpahamo Ha
MINTAC UHOUKAMIOPA e(heKiuueHOCuL, OTHOCHO 0en0lu80pHe UpumMeHe Upasa.

3aKkoH o mpuBpeTHAM APYIITBAMA H IPyIITBeHa npexy3eha u npyre
npeiasue oapenoe

CnoGofHO yroBapame je Moryhe caMo y cucTeMy NPHBAaTHO CBOJUHCKUX MpaBa
TO y OoKBHpY npeny3eha u msmeby npuspenHux cyGjekaTta Ha TpskumTuma. Ilpemny-
HITamke MaTepyje o nocrojehuM apyiTBeHuM npefysehuma ofpendama crapor 3ako-
Ha o npefy3ehnMa Koje cy ocraie Ha CHa3H, Kao M HalyIITame KOHIENTa NapTHIi-
nanyje 3aloc/IeHUX Y OfNIyYMBakby W/WK IPOUTY TPEICTaBIba PacKuy] OBOT 3aKOHA
ca KOHIIETIIMjOM KOja CTaTHO MOpa Jia IIpaBy M3y3eTKe Off IPHHIMIIA KA TaJICKOT yII-
paBibama M EKOHOMCKHUX CJI000f1a KOje ce TeMeIbe Ha IPUBATHO] CBOjUHHL.

Kao BpmuHy KOja ce ociama Ha €eKOHOMCKE CIOOOJie, MICTUYEMO Jla NIPUBPEIHO
ApYLITBO HUje AYKHO fa, y3 IpHjaBy 3a HpeBobeme Yy perucrap y HOCTYIKY
ycknabuBama ca ogpen6aMa HOBOT 3aKOHA, IOJHOCH JIOKA3 O MCIYHEHhY MUHUMATHOT
Karmarana (wi. 452. cT. 3.).

8. Tlocroje MuI/bea Ja EKOHOMCKA TeOopHja 00jallllkbelhe KOTeHTHUX Ofipeion Mopa Jla 3aCHUBa
Ha JpyruM YMHUOLMMA, a HE Ha PelyKOBamby TPaHCAaKIMOHUX TPOIIKoBa. OBaKBO CXBaTambe Ce
3aCHUBA Ha TpaKemy oOjallllkbema 3alliTO je NMPUXBAT/BUB Oall CKyI MpaBa KOje je OApefuno
3aKOHO/aBAall, @ He HEKU JIPYTH CKYII IIpaBa.
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3aKkoH 0 npUBpeHIM IPYLITBHMA U HHTepecH 3anociaenux u Ilera EY
AMPEKTHBA

INapTurmmnanyja 3amocleHUX Yy OUIyYMBamy W/WIM NPOGHUTy y NPHBATHUM
npenysehuma je mpyro, jomr of 1970. roguHe npepMeT OpojHUX AucKycHja y EBporickoj
Yuuju. OBe iucKycuje cy Ouiie OCHOBa 3a IpUIpeMarse npejiora [lete qupekTuBe u
HEKWX JIPYTYX HHCTPYMEHTA y BE3H ca XapMOHH3aI|jOM KOMITaHHjCKOT Tpasa. J1o cajja
npenior IleTe upeKTHBE Koja ce OJHOCH Ha CTPYKTYpY YIpaBHOT ofoopa mpeny3cha
HHje YCBOjeH. 3a MOXBaJIy je IITO ce 0Baj 3aKOH He OaBH MapTHIUIIAI]OM 3aMIOCTICHNUX,
YIIPKOC NPUTHCIAMA KOjH CIIefie U3 CXBaTama jia Cy HOCHOIM MHTepeca y npenysehy,
Hopey| BIIaCHUKA ¥ oBepuJana, 1 3arnocienn. CaMo 1a MoMeHeM, ia EKOHOMCKa Teop-
yja, Koja KOPUCTH NPUCTYI IIKOJIE CBOJUHCKUX IIpaBa, AoKasyje fa MapTHIUIanyja
3aMOCIIEHNX JIOBOJIH /IO YMaH-eHha MPUBATHOCBOJUHCKHUX IIPaBa, Koje Ha HHBECTHUIIMOHO
NOHalIamke npeny3eha uMa eekTe CIMIHe caMOyIpaBibamky — NpeepeHyjy Ka eK-
cTepHOM (puHaAHCUpawY, jep he ce TepeT oTmuaTe Kpepura npebanuTty Ha Oynyhe res-
epalje 1 Marby CKIIOHOCT Ka MHBECTHpaky aKo ce npeny3ehe mHTepHO (prHaHCHpa.
Jlakie, mocToju KOH(IINKT HHTepeca 3alocIeHIX KOji MaKCUMU3UPA]jy CBOje 3apajie 1
4yBajy CBOje 3alloclier¢ M IJba BIIaCHWKA Ipefy3eha ma MakcuMusupa cafaiimy
BpeHocT mpepy3cha. IMaprimmnanmja faje mpaBo oplyunBama OHMMA Koju Hehe
CHOCHUTH TIOCTIE[IUIEe CBOjUX OJJIyKa. JEMMHO ompaBiame 3a yBobewme mapTHiunanyje
jecTe KOMIIEH3alMja 3aMoC/ICHAX KOjU Cy WHBECTHPANU Y CHe(bIYHN XYMaHH Karu-
Taj 300r yera lBUXOB paji nMa Behy nieHy y npenysehy y Kome pajie Hero y ciefiehoj an-
TEepHATHBHO] yoTpeOu. MoJiepHe TEXHOJIOTHje 3aXTeBajy Off 3aIIOCIICHIX MHBECTULI]Y
y crenupIYHN XyMaHU KaIuTall KOja ce cacToju y IIKOJIOBamky M OOyILH 3a ofpebeHn
nocao. M3BaH fator npenyseha oBakas crnenuUIHE XyMaH! KaluTajl HUje 3HayajaH
3a Apyra npepyscha, ra 61 IIaTa 3anocaeHor y ApyruM npenyschuma 6mna Mama. Y
OBaKBHM CITyJajeBIMa U caM BIIacHUK npefy3eha hie moGpoBoIbHO TO3BOMUTH MapTHII-
UIanyjy 3aroclieHnx, jep IMa HHTepeca Ja 3ap>KH 3aIrloclieHe ca Crenu(UIHOM HH-
BECTHIHjOM.

OBa npuya je OfroBop 3allITO HUCY YpOAuia IUIOAOM HacTojama fia ce y EBpor-
CKO] YHUjU YBefle MaHlaTOpHa napTuuunanyja [leToM qupeKTHBOM.

Mopanau xa3apa u opeade 0 MUHIMATHOM KaNATAILY

3axTeB 3a MIHIMAJHIM OCHOBHMM KallUTAJIOM je M3BEICH N3 MOPATHOT Xa3apha,
OFHOCHO yO4eHe PaBIITHOCTH ja ce Tipefy3ehe pu3ndHyje IToHaIIa IIITO IMa Mambe Oc-
HOBHOT KanmTasa. HoBn 3aKkoH 0 IpUBpEAHAM PYIITBAMA CMabyje MIHIMAJIHH OC-
HOBHH KallMTall 3a MPYIITBO ca OTrpaHmdeHoM onrosopHoirhy ca $5000 Ha chm-
Gomruramx $500 (wnan 112.). MuciammMo fia 0Baj cCiMGOITMYHY H3HOC HITje GHITO HEOTIXO]I-
HO /1a ce ycraHoBIbaBa. Minak, oBa ofpenba je 3a cBaKy NOXBAJY ca CTAHOBHUINTA €KOH-
OMcKuX cio0ofa, moceGHO 300r Tora 1ITo ce Hajsehu O6poj nmpeny3eha kop Hac Uy
CBETY OCHHMBA Y OOJIMKY APYIITBA ca OrpaHnYeHOM ofiroBopHolthy. C ipyre crpaHe, 3a
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3aTBOPEHO ¥ OTBOPEHO aKIMOHAPCKO APYILTBO MOCTOje Ofpeade O MUHIMAITHOM Kall-
uraiy o $10.000 ogrocHo $25.000 (wian 233.) mITO CIYXKH PEAYKOBAKY MOPAIHOT
Xa3zapya. AJli cBaka BpCTa peryianyje Bogu HeraTuBHUM edekTrMa. OCHOBHH TIPOO-
JIeM je TIpolieHa BUCWHE MUHMMATHOT KalWTala, jep ca mpepy3eha He yiase y ucTy
pusnuHy Kateropujy. CyBullle BICOKO TIOCTaBJbeHa I'paHMIa u3baiyje nmpemy3eha u3
KOHKYpPEHIFje, TOK CYBHIIIE HICKA TpaHMIA MojayaBa MOPATHHU Xa3zapd. 3a CBaKo
npemy3ehe je onTEMaNHN HIBO MAHMMAJTHOT KallWTala OHAj KOju ofiroBapa Hajeehoj
OYEKMBAHO] OJITOBOPHOCTH, IIITO CE TMOjeIMHAYHO He MOKEe YTBpHUBATH, jep Cy TPOIIIK-
OBW TIpOIICH-Bamka MPeBUCOKH. Mak, MACIMMO Aa CUMOOIMIKN HUBO MUHUMATHOT
KamiTajga 3a APYIITBO Ca OrPAaHWYECHOM OATOBOPHOIThY OJaKIllaBa OCHUBAIC Ha-
jBeher 6poja npeny3eha n mopcTiye Npey3e THAUKY aKTUBHOCT, aJTi | Jia he MCTO Tako
uMmaru jour jenan edekar. Hamme, n oHa mpeny3eha 3a Koja 6u epukacHmnja popma
nmocoBama Omina ¢hopMa akIMOHAPCKOT APYINTBa he ce jakie ompefesbuBaTé 3a
¢opMy nIpyIITBa ca OrpaHUYEHOM OAroBopHOIIhy. [lakie, MO3UTUBHO je IITO ce
PENyKY]jy TPOIIKOBH OCHMBama Npefy3eha, i MHANPEKTHN TPOIIKOBHA MOTY HACTY-
IIATH 32TO IIITO OBa ofipefda MOXKe BOJWTH IIPEyCMepaBamby pecypca Ka Mame epukac-
HIM ynoTpe6amMa, OTHOCHO Ka IIpaBHOj (hopMu KOjy nipeny3ehe He 61 Gupalio jja je Mo-
ryhe ycTaHOBHATH N3HOC MIHIMAITHOT KallTajla afeKBaTaH OUYCKNBAHOM PU3HKY.

3aKOH 0 NpUBPeHAM APYIITBAMA, HHHIHjAJHO JABHO OTBapame u
oopHyTO

3axon o tipuspedHuMm Opywilisuma, 38 PA3IAKY Off 3aKoHa o npeny3ehnma, je 1o
Kpaja 13Be0 MOofIeTy MPaBHUX (pOPMU MIPUBPEIHUX ApyIITaBa. [Jo caa cy akigoHapcKa
IpyIITBa OWiIa MOfesbeHa MpeMa MPAaBHUM KapaKTepUCTHKaMa caMo Y (a3d OCHUB-
amba.

IIpo6aem crmobone m36opa ce jaBiba U y cuTyanyjaMa kaja npemy3ehe TpeGa ga
npebe U3 APyIITBA ca OrPaHUICHOM OJITOBOPHOIIThY Y aKIMOHAPCKO APYIITBO WA U3
3aTBOPEHOT Y OTBOPEHO aKIMOHAPCKO APYILTBO, 1 OOPHYTO. MUCINMO /1a je TO €KOH-
OMCKO TIUTame Koje 3aKOH O MPUBPEIHUM APYIITBIMA, IPeMa HEKMM EMIUPHjCKIM
Ca3HamUMa O MPOCCYHOM OpOjy WIaHOBA WM aKIMOHApA, IpeTave y odaBe3He (Maja
He Mof[pa3yMeBa M ayTOMATCKH Mpeia3ak) 3aKOHCKe Ofpeioe 0 TOMe Kajia APYILITBO ca
orpanmyeHoM opropopuomhy (50 wianoBa) Mema TmpaBHY GopMmy Yy opmy
3aTBOpPEHOr akIoHapckor apyirrea (wian 105.), omHOCHO oipende O TOMe Kaja
3aTBOPEHO aKIOHAPCcKO ApyITBo (100 akumoHapa) mpesnasu y orBopeHo (wian 194.).
[Ipena3ak 3aTBOPEHOT Y OTBOPEHO aKIMOHAPCKO APYIITBO CE BPIIM Y CKIamy ca 3a-
KOHOM O TIpMBPEHMM JIPYIITBAMA W 3aKOHOM KOju ypebyje TpsKuIlTe XapTuja Off
BPEIHOCTH M He cMaTpa IpoMeHoM npaBHe ¢opme (wiaw 194. cra 5. v cTaB 6.).

Hageniene cuTyamnmje mpenacka 3aTBOPEHUX APYILITaBa Y OTBOPEHA aKIMOHAPCKA
IPYILITBA Cy y IIPaKCU MO3HATa MOl UMEHOM UHUYUjAAHO jAGHO otusaparve. Y CBETY,
noce6Ho y Hemaukoj u I/ITaJII/IjI/I9), OTBOpEHA JIPYILITBa KOja ce KOTUPajy Ha Oep3u cy
u3y3eTak, a He npaBuiio. CaMo je Majio 3aTBOpeHMX npefy3eha 3HadajHo Behe o1 oHMX
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Koja cy orBopena. Emmupujcka uctpaxusama'®) cyrepuimy ga orsapame npenyseha
HHje IyT KOju CBe KOMITaHWje OCTIKY, Beh f1a je To 3amcra nu36op npenyseha. [Jakie,
Heka npeny3eha Oupajy 3aTBOpeHy, a apyra oTBopeHy gopmy. OAroBop Ha MuTambe
3amTo npefy3eha Bpile jefaH wid Ipyra u360p JoOHjaMo U3 eMIMPHjCKUX CTYAHja O
KapaKTepHCTIKaMa KOMIIaHHja Ipe HBUXOBOT jaBHOT OTBapama M KapaKTeprUCTHKaMa
IbIIXOBE MHBECTUIMOHE M (PMHAHCH]jCKE HONUTHKE TIOCIIE jaBHOT OTBapamba.

Emmpujcka nctpaskuBama IOKa3yjy IITa cy IIaBHe leTepMUHAHTE KOoje ofipebyjy
BepoBaTHOhYy fia mpeny3ehe m3zabepe ga mpomenu opmy - ipehe y OTBOPEHO aKIyo-
HApPCKO JPYIITBO WM OOPHYTO. 3aTO cMaTpaMo Jia je IpoMeHa MpaBHUX hOPMH, OT-
Bapame U 3aTBapame MPUBPENHOT APYIIITBA EKOHOMCKO NIUTA:E U f]a 3aKOH KOjH ype-
byje TpkwuITe XapTHja Off BpEHOCTHA MOpa Jia O TOME BOJH pavyyHa.

Konkypenuuja nponuca ujiy XapMOHH3anuja

Ha xpajy, uctuyemo fa he KBanuTeT 1 IprMeHa IpaBa U MHCTUTYLMOHATIHYU Pa3Boj
y CpOuju u Lpuoj I'opu 6utn y Benukoj Mepu ofpebeH HaimM yuentheM y npouecy
npuppyxuBama EY, kao u HyxHonthy fa Cp6uja u Llpaa I'opa u3BpmiaBajy obaBese
Koje npoucTryy u3 3akoHopiascrea EY. OBaj mpouiec BUgMO 1pe cBera Kao AUCLUIIIN-
HOBam-€ HAIlIUX IPUBPETHMX aKTEPa YIIPKOC TEHEPATHOM CTaBy /ia CBaKa XapMOHM3a-
ja ca nmpasoM EBporicke YHuje He 3HauM U Behe eKOHOMCKE clIoOofe, jep MOXe
BOJIUTH YKAJIaby KOHKYPEHIHje Pa3IMIATIX HPOIINCA.

9. Hcrpaxusamwe je ypabeno 3a nepuoy 1982 — 1992. na y3opky ox 2181 npenyseha.

10. Pagano,M., Panetta,F. and Zingales,L.,(1998), Why do Companies Go Public? An Empirical Analy-
sis, The Journal of Finance, Vol.53, No.1; Dewenter,K.L. and Malatesta,P.H., (1997), Public Offer-
ings of State — Owned and Privately-Owned Enterprises: An International Comparison, The Journal
of Finance, Vol.52, No.4.



