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IIpogh. op Muoopaz Tpajrkoeuh,
Ilpasnu paxyaiieiu, beozpao

IIpen noHomeme 3aKOHA O TPrOBMHCKOj apOUTPAKH

Pe3nme

Y unanky ce paciipasmajy axkiliyeana iuitiarea apouitipaxce y eesu ca ilojasom Ha-
ypitia 3aKoHa 0 mehyHapoOHO] PZ08UHCKO] apOuilipaxcu. Ayiiop je Kputtiu4an iipema
iiom Haypitiy, itoaazehiu 00 citianosuuitia 0a 3aKon mopa 0a 00paxasa utecoeceitl 20-
Oouna uckyciisa CilowHotUpZosutcke apouiupace y beozpady u Huso Hauie apOu-
wwipaxcHe tieopuje u iipakce. Ipuxsaitiajyhu udejy 0a Hac 3axoH itipeba Oa ce 3acHUBA
Ha oopedbama Mooea saxona UNCITRAL-a, ayitiop yka3yje Ha HeKOAUKO clleyughuy-
Hoctiuu: 3akon ipeba 0a 6yoe 0 HPZOBUHCKO] apOuitipaxcu yoiuitie, a He camo o mehy-
HAapoOHOjJ TPZo8UHCKO] apouitipaxcu, 0a 0036oau ttocitiojarve AD HOC apbuitipasce u3-
mehy oomahux cybjexaitia;, 0a apoutipaxicy oca0600uU HelloMipeOHo 6eauKoz yilluuaja
HIP20BUHCKOZ CYOq.

Kmyune peuu: Mebyrnapoona tupzosuricka apouitipaica; apoutupayca; CtiobHOUpPZo-
sumcka apouttipaxca; Mooea-3axon UNCITRAL-a; AD HOC apbuitipa-
KHea; YIUUaj p2zo8UHCKOz cyod

L. - Onmtu npucryn

1.- ITocne ckopo mIe3neceT TofMHA OCTOjama Mpakce MebyHapoyiHe TproBuHCKe
apourpaxke y beorpany, npen Hama je Hanpt 3akoHa o MmebyHapofHOj TProBUHCKO] ap-
outpaxku. 3aciyra 3a u3papy osor Harpra HecymmuBo nprnafa LleHTpy 3a npasHa nu-
Tamba MUHHCTapCTBa 32 EKOHOMCKE OTHOCE Ca MHOCTPAHCTBOM, KOjH je, 6e3 Behnx KOH-
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CyJITalYja WY IOMOKH IIMpe CTPYUHE jaBHOCTH, YUMHUO HAIOP A MPUIIPEMH TaKaB 0-
KYMEHT, ! THME TIOKYIIIa Aa n30erHe OMacHOCT fja Hallla 3eMJba ocTaHe Meby mocrnen-
UM WM NocTIeNthba Y EBponu 6e3 0BOr BasKHOTI 3aKOHa.

IloxBany oBe BpCcTe, HAsKaIOCT, IPAaTH NpuUMefda 1a 3aTBOPEHOCT Y KU KPYT €K-
criepara npu u3pajgu Harpra 3akoHa HY>KHO TOBOAH /10 jEAHOCTPAHOCTU U HEIOBOJHHOT
carvieflaBarha CBHUX aclleKaTa MUTama Koja ce >Kelle PeryiaucaTtiu. Y KOHKPETHOM CiIyda-
jy, Taj mocao je 61o nmpaheH 1 YNH-ECHAIIOM JIa CY ayTOPH 32 OCHOBY CBOT pajia yIVIABHOM
y3emnu jefad MmebyHaponuu nmpaBau u3Bop — Mopen-3akoH UNCITRAL-a, kao u 3akoHe
HEKMX 3eMajba y TPaH3UIMjH, IIITO UX je jOIII BUIIe 00aBE3UBAIO HA capajiby ca APYTHM
CTpy4Hhal[IMa U Ha 1Py MPOLEHyY 10 KOje Mepe Cy CTPaHU Y30pH INPHMEHIbUBYU Y Ha-
110j CPEIUHH.

2. - Iloky1maj TOHOIIEHa TIOMEHYTOT 3aKOHA [OJa3M Y BpeMe Kaja 3eMiba HaCTOjI
fla yHyTpalbuM pecpopMama, HOCEOHO TPKHUIITHOM OPHjEHTALjOM U IIIMPOM AEMOKpa-
THU3aIHjOM JPYIITBA, ¥ OBAKBIM 3aKOHOM MOKaKe CBOjY PEIIEHOCT Ja Ce, TIOCIe TOINHA
CaHKIFja U U30Ialyje, CBe BULLE YKIbYYM Y MebyHaposiHe oflHOCe 1 KaHA#fYyje 3a YJIaH-
ctBO y EBpornckoj yuuju.

Kapa je ped o npaBoM ecpekTy MHUIMjaTHBE, MOpa ce pehn fia je, m mopen qoope Ha-
Mepe Biasie, Kao 1 ITacHUX HajaBa HCHUX TpeficTaBHUKA 1a he 3aKoH, mocre S. OKTo-
6pa 2000. ronuHe, GUTH jelaH O PUOPUTETHHUX, TOIIUIO IO M3MEHa Y TIpOrpamy 1 CTaB-
Jbarba OBOT TOKYMEHTa y ApYrH IwaH. Ha 3acToj y goHOIIeny 3akoHa BEpOBATHO je
yTunana u 3ayseroct CKymITHHE BaXKHUJIM POOJIEMIMA, jep je TO OO0 U Ipyre
3HAUajHE 3aKOHE Y OKBHUPY MHTEH3MBHE aKTUBHOCTH CKYIIITHHE MOCTEAH-IX TOMHA.
Buio kako 6110, Ha TaHy apOUTpake ce 3a YeTUPH FOIMHE HUje OTHUIILIO laske oy Ha-
[pTa, ¥ Ha Hama je Jia T'a, JAHAITFOM paclipaBoOM | AUCKycHjama Koje he ycrmenura, yan-
HIMO IITO MOTHYHUjUM, ¥ TIOCTIE IIIMPE CTPYUYHE BepubUKaldje MOHOBO MPEIOKIMO Ja
ybe y CKyNIITHHCKY MPOLENypYy.

HerarusHe nocienuie 3akallmbeba OBOT MPOjeKTa Cy Mae HETo IITO je TO CIIy4aj
ca HEKWM JIPYT'M IIPOIyCTHMA WM 3aKalllFhelhUMa Y 3aKOHOAABCTBY (HIP. 3aKoHa O
cTevajy, 3aKOHa O OCHTYpary WM 3aKOHA O MPUBPEHUM APYIITBAMA, a 1a HE IOMU-
HBEMO 3aKOH O JleHanmoHamm3anuju u ip). Heratusau eekar je unak moCcTUTHYT, jep
MoxkeMo pehu fia cMO 1 OBEM TeCTOM JIONPHUHENH J]a HEIOBOJBHO YCIEIIHO YCMEPHMO
CTpaHe UHBECTUTOPE HA Hallle TPKUIITE, OJHOCHO Jla HEIOHOMICHEM O3UTUBHUX IPO-
TIHCa O TPrOBUHCKOj apOUTPaKH MPY>KUMO HOBE apryMeHTe O IIPaBHOj HECUTI'yPHOCTH Ha
HallleM TP3KUIIITY.

BnaroBpemeHO foHOMIEHEe 3aKOHA O TPrOBUHCKO] apOUTpaxkKu Wiy 3aKOHA O
CIIOJbHOTPrOBUHCKO] apOUTpaXy, KOje CMO HajaBUIHU CBETY, moceOHO y MebyHapopHoj
TPrOBHHCKO] KOMOPH, HECyMEUBO OH peacpupmiicaio 1 Haiy nocrojehy CrnomsHoTpro-
BUHCKY apOUTpaxKy Koja je, TIocle TIefleceT rofiiHa PEIyTalje y OBOM JeITy CBEeTa, H3ry-
Owua oy CBOT 3Hayaja y TogrHaMa CaHKIHja 1 U30Jalyje.

3akoH OM CTBOPHO YCIIOBE 3a APYrauMju MPUCTYII CTPaHAIla YTOBOPHIM OHOCHMA
ca HalllMM NapTHepUMa, f1ajyhu iM MoryhHOCT 1a 6pske 1 eKOHOMIYHH]E PelliaBajy CBO-
je eBeHTyasHe Oynyhe criopose u npeq Hamm u3dpaHuM cyfoM. CTpaHu apTHEpH ¢y
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TO MOIJIM la YMHE U JIO cajia, No3uBameM Ha [IpaBmmHnk CrosbHOTProBUHCKE apOUTpa-
ke npu [IpuBpenHoj komopu Jyrocnasuje (caga Cpbuje), anu 6u 3aKOH CBaKako OO
HOBa rapasnyja paja oBe apourpaske, Kao IITO ce TO AOTOIIO Y CKOPO CBUM €BPOII-
CKVM 3eMJbaMa, HaIllIM CTapUM 1 HOBUM CyCeliMa, WIIH y 3eMibaMa Y pasBojy.

IL. - YTuuaj mogen-zakona UNCITRAL-a

3. - MucnuMo fa je Ha OBOM MECTY, pajiil YCIIEIIHYjer TOKA Hallle AUCKYCHje, HEOII-
XOJIHO J1a ce moyiceTnMo Ha crienucpuuHocty Mopen-3akona UNCITRAL-a u3 1985. ro-
[VHE, KOjH je TIOCTY>KHO Kao OCHOBA 3a m3pajy Haier Hanpra 3akoHa o MebyHapomHOj
apourpaxu. Bax#o je ucrahu na Mopen-3akoH Huje MehyHapoiHa KOHBEHIWja, HUTU
HEKW y30pHY HAIMOHAJIHY 3aKOH KOj 61 ce PenopyyrBao 3eM/baMa WiaHuama Yje-
numennx Hanpja.

Peu je, ycTBapu, o cienupiuHOM MPAaBHOM U3BOPY KOjH je HOB Y MehyHapomHOM
IpaBy — O YHUBEP3AJIHOM NIPaBHOM aKTYy, IOHETOM Y OKBUPY YjemubeHnx Hamyja, koju
CBOjOM IIMPUHOM U (prieKcHOMHOIIThy NpeBasuiiasu nocrojehe KOHBEeHIyje, a off BIX
Ce CYIUITHHCKH pa3uKyje 10 TOMeE IITO JipKaBe MOTIHCHUIIE He 00aBe3yje Ha IPUMEHY.

JIOKyMEHT je Ha3BaH MOJEI-3aKOHOM, ILITO MY ofipebyje jequHCTBEHO MecTo Meby
U3BOpHMMa IpaBa, jep C jeflHe CTpaHe, 10 CBOjOj YHUBEp3aJHOCTH nopceha Ha MebyHa-
POIHY KOHBEHIH]Y, a C Apyre cTpaHe, IpeTeHyje fia Oyfie caMo IpuUMep, y30p WU MO-
med, ca (paKyNTaTUBHIM, a He IMIICPATUBHIAM, KapaKTEPOM N3BOpa MpaBa.

Mopen-3akonoM je UNCITRAL — Komucuja Yjenumenux Hamyja 3a MmebyHapopgso
TPrOBHUHCKO TIPABO, W32 KOje CTOjN ayTOPHUTET CBETCKE OpraHm3alje, MOKYIIana aa m3-
BpILM MOJIEPHM3AL]Y U XapMOHU3ALHM]y Pa3HUX HAMOHATHUX apOMTPAXKHUX CHCTEMA
Ha BPJIO OPUTUHATIAH HAYMH — IIPETIOPYIABAH-EM MOJIENT-3aKOHA KOjH HAIMOHAJIHA 3aKO0-
HOJaBCTBa Tpeba Jla y3My Y pa3MaTparke 1 caMma OfjTyde O HaunMHy Ha Koju he ra ceu-
TH.

OBakaB MOJIEJ ce TToKa3a0 Kao BPIIo 100ap, jep je AaHac yCBOjeH Off BEIUKOT Opoja
3eMarba Ha CBMM KOHTMHEHTVMA M NPVCYTaH Y CBEIM MHCTUTYLMOHAIHAM MebyHapon-
HUM TPrOBUHCKMM apOutpazkama. [Tpu ToMe cy ra Heke 3eMIbe NpUXBaTWIE Y HEJINHU 1
npeTBopwie y AoMahM 3aKOH, JIOK ra Jipyre IpuMesYjy Ha TPrOBUHCKY apOUTpaKy
YOIIIIITE, WIIN caMO Ha MehyHapO/IHy TPrOBUHCKY apOUTpaxy, ciyxkehy UM yBeK Kao re-
HepaltHU Y30p KOJ 3aKOHCKOT Peryiicama ope Marepyje. Tume je eraam3oBaHa OCHOB-
Ha 3amrcao UNCITRAL-a o npusHamy norpede 1 Hy>KHOCTH CBaKe 3eMJbe J1a U3BPIIN
ajjanTalyjy OBaKBOI MOJIEJI-3aKOHA U ia Ta IIPIWIArofix CBOjUM CHEIU(UIHOCTAMA.

IIto ce Tnue came cappxkune Mopen-3akona UNCITRAL-a, oH je, mocne [Tpeam-
Oyne ca nmpenopykoM ['eHepanHe cKymTuHe YjenumbeHnx Hanyja ma ra wianwie cBet-
CKe OpraHmsalyje "nax’JbuBO pa3MoTpe, C 003UPOM Ha TOKEIBHY jeIMHCTBEHOCT IIpaBa
0 apOUTpaskHOM TIOCTYIIKY | crelryHe norpede mpakce TProBUHCKe apOuTpake”,
MIOHYIMO KOHKPETHA pellieka O MOojMOBUMA U Jle(hMHUIIjaMa Y OKBUPY apOuTpake, o-
KpeTamy apOuTpake, apOuTpaskHOM YrOBOpY, UMEHOBamby U u3y3ehy apOurapa, Hajl-
JIEXKHOCTH apOHUTPayKHOT Cyla ¥ CIPOBObEerY apOUTPasKHOT MOCTYIIKA, AOHOIIEHY Of-



320 Ipaso u npuBpesa 6p. 5-8/2005.

JIyKE ¥ BeHNM eJIeMEHTHMa, OKOHYaKY MOCTYIIKA, U Haj3ajl, O OHMUILTA]y apOuTpaskHe
OJTyKe, OTHOCHO H-eHOM NIPU3HAKY U U3BPIIICHY.

3a ycaBpiIaBame 1 pa3Boj MebyHapoaHe TProBUHCKE apOUTpasKe je Off U3y3eTHOT
3HayYaja f1a je mop yrunajeM Mopen-3akoHa u3 1985. roguHe NoKpeHyTa BeluKa aKTHB-
HOCT Y CKOpO CBMM 3eMJbaMa CBETa Ha IUIaHy Teopuje W Npakce apOUTPasKHOT TIpaBa,
Koja ce MaHu(ecToBasia y OPOJHIM CTPYYHUM U jaBHUM paclpaBaMa U CEMHUHApUMa O
THM TIUTakMMa, IACAHAM CTPYYHIM M TEOPUjCKUM PajIOBIMa, HOBUM 3aKOHCKHM IIPO-
jeKTIMa U ApYTruM OOJUIMA U3paXkaBamha HHTEpeca 3a apOUTpasKy.

Jemuom peun, Mopen-3akon UNCITRAL-a je mao Benuku, Moxpaa U Hajehu f1o-
TIPUHOC Pa3Bojy apOUTPasKHOT IpaBa U, 3ajeHo ca HbyjopIIkoM KOHBEHIIjOM O IIpH3-
Hawby U U3BpLICHY CTPaHUX apOUTpaXkKHuX ofiyka u3 1958. rogune u ApOuTpakHIM
npaswiuMa UNCITRAL-a u3 1976. roguse, yiao y pefl HajBasKHUjUX U Hajnpuxsahe-
HUjUX U3BOpa TpaBa MehyHapojHe TProBUHCKE apOMTpaXke W YOIIITe TPrOBUHCKE ap-
ouTpaxe.

TakBa akTHBHOCT HUje ocTana 6e3 ojfjeKa HU Y HAIlloj 3eMJbH, TIOrOTOBY IIITO je Kao
JoflaTHA MHCTIMIpAIFja CIY>KUIa U BeJIMKa aKTUBHOCT Harle CroJbHOTProBHHCKE apou-
tpaxe npu [IpuBpenoj KoMopu Jyrocnasuje, unja cy [Ipasuia o pay IOHOITIEHA ¥ Me-
mwana 1o y3opuma UNCITRAL-0oBuX JoOKyMeHaTa 1 Ha OCHOBY MCKYCTaBa HajlIO3HATH-
jux MehyHapOTHIX TPrOBMHCKHX apOUTpaska y CBETY.

3a TeopHjy 1 Mpakcy paHujer jyrocJIOBEHCKOT apOUTpaskKHOT TpaBa, a cafa apOu-
TpaxkHor Tpasa [Ipxkasre 3ajeguuiie Cpouje u Llpue ['ope, oqHOCHO apOUTpasKHUX Mpa-
Ba meHe e wianuie Cpouje u Lipre ['ope, KapaKTeprCTHIHO je J1a TOCIISIbAX FOfINHA
NOKUBJbABAjy M3BECTAH IOJIET, O YEeMy CBEJIOUYM BENMKH Opoj 00jaB/bEHHUX pajioBa y
CTPYyYHUM TIpaBHEUM TiacmwinMma (moce6ro "IIpuBpena m mpaBo”, yacomme YapyxKemwa
npasHyKa y npuspenu Cpouje u Llpre I'ope, u "IIpaBhu 3uBOT", 4acomuc Ypyxema
npaBHrka Cp6uje). Ha oBO yKasyje M MCKYCTBO PEOBHHX TOAMIIEGUX CAaBETOBAH-A
npasHrKka — llIkona npupopsor npasa Ha Komaonwky n CycpeT npaBHEKa y IPUBPEN Y
Bpmwaukoj Bamu, Ha kojuma peftoBHO pajie Cekuyja u Kareyipa 3a apOUTpaskHO Mpaso.

Kay ce cBe 0BO y3Me y 003up, OHJa je€ jOILI YyHOBaTHje M MaJIO CXBAT/HUBO KAKO ce
MOIJIO IOTOIUTH Jia TTOCIIE TOMKO TOAMHA apOUTpaskHE MpaKkce OCcTaHeMo 6e3 3aKoHa O
MebyHapojiHOj apOuTpaky Wi 3aKOHa O apOUTPAKU.

III. - AKTyesIHO cTame Haller apouTPAXKHOT MpaBa

4. - PacnipaBa o Hampry 3akona o MehyHapojiHOj TProBUHCKO] apOUTpaku, Kao 1
IMpY Ipo6IIeM MoTpede 3aKOHCKOT PETyIncamka TProBUHCKE apOuTpaske YOIIIITe Y Ha-
II10j 3eMJbH, 3aXTEBajy KpaTak Ipervie]] CTamba Hallle aKTyelHe apOuTpaskHe Ipakce,
Kao u MehyHapoyHux 1 jomahux B3Bopa Koje OHe TIPUMEY]Y Y CBOM pajy.

JyrocnoBeHcKO apOUTpasKHO MPaBO, OJHOCHO jYTOCTIOBEHCKA apOUTpakHa Ipakca
HajBUIIE cy ce pa3BHjany y nepuony nocie II CBetckor para, a moceGHO 1mocie hopMu-
pama CriosbHOTproBuHcKe apouTtpaxke npu [IpuBpenHoj Komopu Jyrocnasuje 1946. ro-
mure. Kao mro je Beh peueHo, y muramy je 6mna Beoma 1o0po opranu3oBaHa u aup-
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MucaHa MehyHapojiHa TproBuHCKa apOuTpasKa, Koja ce pa3InKoBaia off apouTpaka y
MCTOYHOEBPOIICKMM 3eMbaMa 1, 3aXBaJbyjyhu jyrocJIOBEHCKOM MOJIETTY COLMjain3Ma ca
IPBHUM €JIEMEHTHMA TPXKUIITa, Ouila pajo MprUXBaTaHa Off IOCIOBHIX TTapTHEPA U3 Ka-
NUTATTACTIYKOT CBETA.

Ilopen oBe TUNMMYHE UHCTUTYIHOHAIHE MebyHApOJiHE TProBUHCKE apOuTpaxe Ou-
Ja je mo3BosbeHa u MoryhHocT hopmupama ad hoc apOurpaska, anu caMo Kajja ce paj-
JI0 O CIOPOBMMA MOBOJIOM YrOBOpa ca HHoCTpaHuM eneMenToM. Konnent CnossHOTp-
roBuHcKe apouTpaxe npu ITpuBpemHoj komopu JyrociaBuje IpaTHO je MOAENT YHY-
Tpanmsux (qomahux) apouTpaxka, y 3aKOHY Ha3BaHUX N30paHNM CYIOBAMA, a TIPH IIPHA-
BpEHUM KOMOpaMa peny0OrrKa, KOju ¢y OWIN CTajHEe HHCTUTYIUOHAIHE apOUTpaKe 1
pelaBae criopose u3Meby gomahux npuBpenHux cyojekara.

Jlo mpe HekoIMKO rofjuHa je mocrojana u BojHa npuspeniena apburpaxka npu Ca-
BE3HOM MUHHCTApPCTBY 3a HApPOJHY OOpaHy, HAJICKHA 32 PEIIABAMEe MPUBPEIHUX U
IPYIHX CIOPOBa y BE3W ca YTOBOPHMA O TPOM3BOMILH U IIPOMETY HAOpyKarbha W BOJHE
ompeMe. Y paHWjeM 3aKOHOTABCTBY CElaMIECETUX TOIMHA, TAAIEb 3aKOH O YIpYyKe-
HOM papy je npenubao MOryRHOCT OCHUBaEa T3B. YHYTPAIIBIX apOuTpaka y IMpey-
3ehmMa, Koje cy pelraBajie CopoBe M3 eKOHOMCKHUX OfiHOca m3Meby opranmsarmja ca
CBOjCTBOM IIPABHOT JIAIIA ¥ COTICTBEHOM MMOBHHOM (MMOBHHCKOM OJI'OBOPHOIITHY), Kao
memoBa Behnx mpuBpeIHIX cUCTEMA.

3aKoH O MapHUYHOM IIOCTYIIKY j€ ITPEABUIE0 MOT'YhHOCT Jia ce 3aKOHOM OCHUBAjy U
Apyre apouTpaxe y o0nacT pelliaBamba criopoBa 6e3 MehyHapopHor enemenTa. OBo je
3a cajja UCKOpUCTHO 3aKoH o cyfpoBuMa CpOuje, KOjH je IPeABHeO IUPOK KPYT HOTEH-
[jaJTHAX OCHMBaya (OpraHu3anyja, ojeiMHaIa u APYrrx MpaBHUX cyOjekara), Koju Mo-
ry oOpa3oBaTu apOUTpaxe 3a pellaBambe MehycOOHNX CIOpoBa U3 NPUBPEHUX U JIPY-
rux MebycoOHUX IOCJIOBHUX OJIHOCA, YBEK Y3 IIPETIIOCTABKY /la HUje ped O JIMluMa Koja
HE MOTy cJIO0OIHO pacroJiaraTé CBOjUM IpaBuMa, W Jja Y KOHKPETHOM Clly4ajy Huje
[IPONKUCaHa UCKIbYUYMBa HAIEXKHOCT APXKaBHOT cyfa. Y Ipakch, Mebyrum, oBa Moryh-
HOCT HUje OuIa IMMPOKO MprxBaheHa, OCUM KOJI HEKHX BEJIMKUX MTPUBPEHAX CICTEMA 1
acorjanyja, Kao mro cy Enexrponpuspena Cpouje, [Iponyktusaa 6ep3a y HoBom Ca-
1y u YIpy:Xeme ocurypasajyhux opranusanyja Jyrociasuje.

TTokymraj Tymauema cTpanaka fa O Ha OCHOBY OBaKBE KOMIUTMKOBaHE (hopMyJIa-
yje 3akoHa MOrao Jia ce u3Befie 3aK/bydak o MoryhHoctn (popmuparma ad hoc ap6u-
Tpaxke u3mMeby nomahux nmpaBHUX cy0jekaTa, HYje HauIllao Ha pa3yMeBamhe CyfloBa, ¢ 00-
3MpOM Ha TO fja 3aKOH O MAPHUYHOM IIOCTYIIKY, Ha TIOYETKY /ielia O M30paHnM CY[OBH-
Ma, TaKBy MOI'YhHOCT MCKJbyUyje 3a CIOpoBe 06e3 MHOCTPAHOT €JIeMEHTa, OJHOCHO 3a
CIIOpOBE y KOjIMa ce He jaBIbajy jefHa joMaha 1 jeJlHa cTpaHa OpraHu3anyja.

5. - 1lITo ce THde MpaBHUX N3BOPa KOjUMa je KOJ| Hac pery/ucaHa apouTpaka yorII-
Te, MO3Ke Ce 3aKJbYUHTH /1A BIIafia HeYjeAHAUEHOCT 1 fia Cy IPOIUCH O OBOj HHCTHTYLHjH
cayipkaHy y HEKOJIMKO 3aKoHa. Ta ciIoskeHoCT y Kopuithey U3BOpa, Ha Kojy hemo yka-
3aTH, YECTO je MOBOAMIA IO M3BECHE KOH(py3Hje Y IPIMEHH 3aKOHA 1 YOEUbUBO YKa3H-
Bajla Ha NMOTpeldy OHOIMIEHA jeHOT jeAMHCTBEHOT U MOTIYHOT 3aKOHA O TPrOBHHCKO]

apOuTpaxu.
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IIpaBHu M3BOpU Tpropatvke apoUTpasKe Cy faHac y HAIIO] 3eMJbI OPOjHH U IO CBOM
TIOPEKIIY Ce jaBibajy Kao oMahy 1 MehyHapOomHH, 3aBICHO Off TOTa f1a JIU Cy UX JOHEIH
HaIlM 3aKOHOAAaBHM OpraHu (caBe3nu, mo ¢opmupama [pxkasHe 3ajemauie Cpouje u
Lpue T'ope, ofHOCHO Opranu 3ajefHuIe W HeHUX WIaHua, yoynyhe), uim cy ob6aBe-
3yjyhu Ha OCHOBY NIpHXBaTama (IIOTIUCHBaba U paTrhuKanyje) MehyHapoiHIX MyITH-
JaTepaJHUX U OWIaTepa HuX YTOBOpa.

Y mebyHapopHe U3BOpe Halller apOUTpaskKHOT TpaBa crafjajy 2KeHeBcKku NpoTOoKOI
0 apbuTpaskHuM Kiay3yaama u3 1923, 2KeneBcka KOHBEHIHja O U3BPLIEHY HHOCTPAHUX
apOuTpakHux ofytyka u3 1927, Ibyjopiiika KOHBEHIMja O IPU3HAY U U3BPIICHY CTpa-
HUX apOUTpaKHUX ofyTyKa u3 1958, EBporicka KOHBEHIja O MehyHApOIHOj TProBUH-
ckoj apouTpaxku u3 1961, u BamumHrToHCKa KOHBEHIHja O pelllaBakby WHBECTULMOHNUX
cropoBa u3Meby Ap:kaBa u rpabaHa Apyrux ap:xasa u3 1965. rogusxe.

Jyrocnasuja je mpeysena, Kako je TO AEIMMUYHO Halpes pedeHo, U crenupuyHe
HeoOaBe3yjyhe u3Bope MehyHapoHOr apOMTpaskHOT npaBa — ApOUTpakHa IpaBmiIa
UNCITRAL-a u3 1976. u Mopen-3akon UNCITRAL-a u3 1985. rogune, xoju cy 6e3
006aBe3e NMIIEMEHTAIW]e, ajli ca ayTOPUTETOM, KOj! Jielyje Kao y30p 3a HalMOHAJIHA
3aKOHOJIABCTBA.

IITo ce Tnue gomahnx n3Bopa apOUTPAsKHOT NpaBa, CTBAp je paHuje Omiia jeaHo-
CTaBHHM]ja, jep ce paiyIo O CaBE3HOj APKaBH, Y KOjO] je 3aKOHE OBOT THIIA JIOHOCHIIA Ca-
Be3Ha 3aKOHOJ]aBHA BJIACT, 3 MOTYRHOCT Jia ce ofpebeHe crenuuIHoCTH y 0BOj 00a-
CTH JIONyHE PeIyOIMIKAM 3aKOHUMA. 3aKOH O apOUTpaky HHUje TIOCTOjao, ajli /1 je mhe-
TOBO JIOHOIIIEH-€ OMIIO MHUIMPAHO, CBaKaKo OM Ta JoHelna Tafalmba CaBe3Ha CKyTIIITH-
Ha, ¥ OH OM CBOjuM ofipenibama o0aBe3rnBao 00e pemmyoIKe.

6. - Curyarja je cana, MmebyTum, y Be3u ca jomMmahiM U3BOprMa Npasa, MPOMEH-EHa,
jep je 3aKOHCKO perynucame (MIPUBPEHIX) €KOHOMCKHX OHOCAa Y CTaBHOM IMOBE/HOM
Jp:xxasre 3ajenaune Cpouje u Lipre I'ope, kao u 3akonoM o npumenu IToBesbe, IpeHe-
TO Ca CaBE3HOT, OJHOCHO HMBOA 3aje[HUIIE, HAa HIBO PEMyONKa WIAHUIA 33jeTHULIE.
HapasHo, TakBa npepacrnoyiesia 3aKOHOJJaBHE HAJUIEXKHOCTH He 3HauM fa he gpxkase
YWIAHUIE, OCUM KOJ] €BIJICHTHUX CrIenubUIHOCTY, nhi Ha Behe pasiiiKe y peryaucamy
TMIOjeIMHUX TINTaka, YKIbYUyjyhi 1 IUTama TProBUHCKe apoutpaxke. Bpino je moryhe nia,
300T jeMMHCTBEHOCTH WM CIIMYHOCTU NPUBPEHOT cHcTeMa, WwiaHuie [IpsKaBHe 3ajef-
HHIIE jeIHOCTABHO IIPEy3My pellieta HEKafJalllbeT CAaBe3HOT 3aKOHOAABCTBA 1 ITPOoriace
UX COTICTBEHHM.

Kapa je peu o TproBunckoj apourpaxi, Penyomuka Lpaa I'opa uma Behy moryh-
HOCT 1360pa, 6mno mto he, kao CpOyja, JOHETH NOTIYHO HOBU 3aKOH, 3aCHOBaH Ha Mo-
men-3akoHy UNCITRAL-a 1 y3oprma u3 Apyrux 3eMarba, T0ceGHO TPAH3AIHOHNX, WITH
mTo he, 13 pa3ora paryoHaTHOCTH, IPAXBATHTH CPIICKH HAIPT O apOUTpaXKd Kao CBOj
HaIIpT.

Y yHyTpalime U3BOpe CHaiajy, Ipe cBera, 3aKOoH O MapHUIHOM IOCTYIIKY 13 1976.
TOfIVHE, TIOCeOHO H-EeroBa I71aBa O MOCTYIKY Ipef] n30paHuM CyloBIMa; 3aKOH O pellia-
Bamby CyKo0a ca MponucHMa APYrHX 3eMasba y ofpebeHnM ofHocuMa, To3HaTHju Kao 3a-
KOH 0 MebyHapotHOM npuBaTHOM npaBy u3 1983; 3atum, [IpasumHuk o pagy CrorsHO-
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TproBuHcKe apouTpaxe mpu [IpuBpentoj komopu Jyrociasuje (caga Cpouje), u3 1997.
TOf[MHE, KOjH j&, HapaBHO, 00aBe3aH caMO 3a Ty HHCTHUTYIIH]Y.

Y yHyTpatme n3Bope npaBa TProBUHCKe apOuTpaske ce Takohe yopajajy u Haruo-
HAJTHU 3aKOHM KOje apOuTpake MPUMEHY]y Ka0 MaTepHjaIHO IPaBO, Kajja je apOuTpask-
HUM YTOBOPOM TO TIpefBUhEHO, WK Kajia ce mpuxBarameM [ IpaBimHuka o pagy Crosb-
HOTProBHHCKE apOUTpazke TO MPEeTHocTaBsba. Taksu cy OpOjHI 3aKOHU IUBHIIIHOT U TP-
rOBauKor' KapakTepa, Kao IITO je, Ipe CBera, 3akoH O oburangjama; 3aTiM, 3akoH O
npeny3ehnma; 3akoH o cTeuajy; 3aKoH O OCUTypamy; 3aKOH O CTPaHOM yJaramy; 3a-
KOH O KOHIIECHjH; 3aKOH O MIOMOPCKO] M YHYTPAIIH0] IIOBUAOH; 3aKOHH U3 OOJIacTH
KEJE3HUYKOT, APYMCKOT ¥ Ba3fyIIHOI IPeB03a; 3aKOH O XapTHjama Off BPEIHOCTH, U

APYTH.

IV. - IlpumenGe Ha HANPT 3aKOHA

7. - VI3 Harer ocajiallber u3Iarama ce MOIJIO HaroBeCTHTH J1a HACMO IIPOTHUB 3a-
KOHa 0 MebyHapoIHOj TProBUHCKO] apOUTpaXki, all fja ce, IIpe CBera, 3anaxemo 3a 3a-
KOH O TProBHHCKO] apOurpaxu. I1o Hanem Munuberwy Ou jefjaH OIIIITH 3aKOH O TPro-
BHHCKO] apOUTpakul, KOju 01 caipsKao U JIe0 O MehyHApOIHOj TPrOBUHCKO] apOUTPaXKH,
010 cBeoOyxBaTHHjE PELIEHE, MHOTO aJIeKBaTHUjE HAIlMM CafallllbuM norpedama. Y
HPWIOT OBOj T€3U H3HOCKMO HEKOIMKO apryMeHara.

IIpe cBera, omiITy 3aKOH O TPrOBUHCKO] apOUTpak OMOryhasa jja ce fieTaJbHHje
perynuIy cBa IIMTamka Be3aHa 3a OBY HHCTHTYIIN]Y, a fla IPH TOMe He OyJie 3arocTaB/beH
€0 0 MehyHapOIHOj TPrOBUHCKO] apOuTpaxkul. bpojHa nurama, Be3aHa 3a paji TPrOBUH-
cKe apOuTpaxe, Kojux cajga Hema y Hanpry 3akoHa o MebyHapopuoj apourpaxu, Kao
LITO Cy BpCTe apOUTpaka ! IUX0BE KapaKTEPUCTUKE, KPUTEPUjyMHU 3a (popMupare Tp-
TOBUHCKUX apOuUTpaXa, AeTabHUjU NpUKa3 apOUTPaKHOTI Cliopa3syMa U apOUTpPayKHOT
TIOCTYIIKA, TIOjMa apOuTpa 1 apOuTpaskHe OJTyKe, M IPYra, HY>KHO 3aXTeBajy MOTIYHHUjH
TIPUCTYII, Y MHTEPECy OOJbET Peryimcama NelliHe TProBUHCKE apOuTpaske Kao MpUBaT-
HOT apOUTPaKHOT CyAa.

TaxBo perysmcame 61 OTEHIMPAIIO IPETHOCTU TPrOBUHCKE apOUTpaKe Y IEITHHN,
Y OTHOCY Ha TPrOBUHCKY CYJI KaO Ap>KaBHU OpraH, OfHOCHO YKa3aJlo Ha MPEfJHOCTH HOoje-
IMHUX OOJIMKA TPrOBUHCKHX apOWTpaxka (MHCTUTYIMOHANHMX, ad hoc, crermjammso-
BaHWX, BE€3aHUX 32 acOIlHjalfje 1 YAPYKeHa, 3aTUM apOuTpaka Koje pajie Ha IIPUHIIAITY
npaBuyHOCTH, UTH). CBe O TO OMITO OfT 3Ha4aja KO ONpefie/biBakha CTpaHaKa 3a OBa-
KaB OOJIHK CYOBama, Kao U Off HECIIOpHE MTOMOhM IMEHOBAaHNM apOUTprMa KOJ IpHAMe-
HE MEpOIaBHOT MaTEPHjaJTHOT ¥ MEPOJIaBHOT IIPOLIECHOT IpaBa.

Jlpyru aprymenT Koju ce Hamehe y mpuior omurer 3akoHa O TPrOBUHCKO] apOu-
TPasKy je y IPaBHOM TOMJIEAY jOIII YOeJbUBHjH, jep OM ce TaKBUM 3aKOHOM OCTBapmiia
Mala KouduKkangja caia nocrojehnx nmporca 0 apOuTpasku y pazImIuTiM jjoMahum
M3BOpUMaA TIpaBa, M OBMMa Jioflana HeKa peliema n3 Mopen-3akona UNCITRAL-a u
CIIMYHUX 3aKOHA U3 IPYTUX 3eMalba.
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To 3Haum 1a Ou ce u3 3aKoHa O MAPHUYHOM TIOCTYIIKY IPEY3€ie, U €BEHTYAHO JI0-
MyHUIIE, Ofipefioe O N30paHuM CYJOBUMA, Kao IIITO OM Ce TO YUMHWIIO M A 3aKOHCKUM
copmynanmjama Koje ce OTHOCE Ha TPrOBUHCKY apOUTpaXKy U3 3aKOHA O pellaBamby Cy-
K00a 3aKOHa ca MPOIICHUMA APYTUX 3aKOHA y ofipeheHnM ofgHOoCcHMa.

EBenryannu crpax npeparaya 3akoHa jia Ou OMIMPHUjI HAPT 3aKOHA O TPro-
BUHCKOj apOUTpasKyl IO CBOjO]j OMIIUPHOCTH JTMIUO Ha [TpaBunHrK Co/bHOTProBIHHCKE
apourpaxke npu [IpuBpenHoj komopu Jyrocnasuje (Cpbuje), Huje onpasias, jep je y 1o-
cajlallllbeM pajly OBe MHCTUTYIIMje YIIPaBO Ta IUCIep3rja mponwca oma mpodiaem, Hapo-
YNTO 32 CHAJIAXKEH-E CTPAHAKA, JIU U 3a YCIEIIaH paji apourapa. [JoHOIIEHhEeM OMIITer
Y TMOTIYHUjeT 3aKOHa O apOUTpaku Taj mpobiem Ou OMo npeBasnbeH, a pyKOBamke je-
IMHCTBEHNM 3aKOHCKMM TEKCTOM Y OBOj MaTepHjH OJIaKIIIaHo.

Tpehu aprymeHT y KopucT 3aKOHa O TPrOBHHCKO] apOMTPaXM, a HE 3aKOHA O
CITOJLHOTPrOBUHCKO] apOUTPAKH, JICSKH Y UME-CHUIIN JIa CE 32 OBAj IPBH 3aKOH M3jaCHAO
BEJMKU OpOj 3eMaiba Y MehyHapOoHOj 3ajeJHUII, HE3aBUCHO Off KJIaCHYHE IOfieNie Ha
KOHTHHECHTAJIHA ¥ aHTJIOCAKCOHCKHU crcTeM. CBH TH 3aKOHU TOBOPE JIETAJbHO O TPro-
BUHCKOT apOMTpazKu, a MebyHapOJHO] TPrOBIUHCKO] apOuTpaxky ocBehyjy jeat, u To,
IO TIPABMITY, 3HATHO MAFHH JIEO.

Tako, na npumep, Ppaniycka u Mtanuja cBoje pomnuce o TProBUHCKO] apOUTPaKu
TPaAXIMOHAIIHO YyBajy Y CBOM 3aKOHMKY O I'pabaHCKOM HOCTYIIKY, IOK €y 1e0 0 Meby-
HAPOJIHOj TPrOBUHCKO] apOMTPasKyl [IOHEJIe PeSIaTHBHO CKOpO (ofipefide 0 apOuTpasku
cy y ®panuyckoj fopare I'pabanckoM 3akoHuky ¥Ypenoom u3 1980, a o mebynapopHoj
apourpaxku Ypenoom u3 1981, nok je Mtanyja Takse ogpenode gopana I'pabanckoM 3a-
KoHHKY Tek 1994. ropgune). C npyre crpane, lIBajuapcka je ogpeade o MehyHapoHOj
TPrOBUHCKO] apOUTpaKu yBpcTmia y TekeT CaBe3HOr 3aKoHa O MehyHapOIHOM IpUBaT-
HOM IIpaBy, YUME j€ IIOTBPAMIA IPaBWIO Aa, Oe3 003upa Ha Ha3UB 3aKOHA, Y OBUM 3€M-
Jbama IIOCTOJH OIILITH 3aKOHCKH TEKCT O TPrOBUHCKMM apOUTpazkaMa, y KOMe jeflaH Ie0
IIpUIaja peryaaTuBi MehyHapoiHe TProBUHCKE apOuTpae.

C nmpyre cTpane, faneko je Behu 6poj 3eMarba Koje T03Hajy 3aKOH T0JT IMEHOM 3a-
KOHa 0 apOUTpasKu, y KOME Ce JIETalbHO TOBOPY O TPrOBUHCKO] apOUTpaxk, a y oceo-
HOM JIeJTy PETYJIWIITy ¥ uTamka MehyrapoyiHe TproBuHcke apoutpaxke. [1pBo, To je ciy-
4aj ¥ ca HEKNM BEJIMKNM 3eMJbaMa, Ca TPAIAIMOHAITHO jaKuM apOuTpaskama, Kao IITO
cy Enrnecka, Cjenumene Amepruke JIpskase i Hemauka. Exrnecka, Ha mpumep, Ko-
ja ce cMarpa 3eMJbOM ca HajcTaprjoM apouTpaxkoM Ha ceTy (1698. rofume), Beh yeTBp-
TH Iy T JONYEbYje cBoj 3akoH o apourpaxku (1950, 1975, 1979. u 1996). Amepuiko apou-
TPasKHO IPaBO TaKohe Mo3Haje 3aKoHe 1mof ucTuM nMeHoM (CaBe3Hr 3aKOH O apOuTpa-
xu 3 1925. ropune), kao u Casesna Penyonuka Hemauka (3akoH 0 apOuTpaku u3
1997, xoju je de facto pedpopmucao crapu 3aKoH O TpabaHCKOM MOCTYIIKY ).

ITomennmo u ja Kiaa mva 3akoH o apourpaxku u3 1995, mok Pycu cBoj 3akoH 30By
kao u Mu y Hanpry — 3akon o MehyHapoiHOj TproBuHCKOj apouTpaxku u3 1995. ropuse,
alu ce y \beMy Hanase U cBe omre ofpende o apourpaxku. Crmcak 3eMaba Koje IMajy
omuTe apoUTpaskKHe 3aKOHE je MyT, MOMEHUMO caMo Heke off mux — ®PumHcka (1992),
Iopryranmja (1986), llBencka (1999), Yemka (1994), Mabapcka (1994), Xpsatcka
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(2001), Mexcuko (1993), Mupumja (1996), Erunar (1994), Tyauc (1993), Jyxkua Adprka
(1965), Jyzxuna Kopeja (1973), Hurepuja (1988) u ap.

8. - Mucnumo fga 61 HoBU 3aKOH 0 apOuTpaxku Tpebano jia npeasunu u Ad hoc ap-
OuTpaxy 3a cropose u3Meby nomahux cyjekaTa, Kako TO TIOCTOJU U Y IPYTHM 3eMIba-
Ma, a He caMo 3a CIIOpoBe U3Meby cTpaHux 1 JoMahyxX cTpaHaka, Kako je TO peaBuheHo
y Harnpry 3akoHa 0 MebyHapofHOj TproBUHCKO] apourpaxku. Cafalmsyu 3akoH O map-
HIYHOM TIOCTYTIKY Ty MOI'YRHOCT 3a pelllaBarhe CIIopoBa 06e3 MHOCTPaHOT eJIeMEeHTa He
03BOJbaBa, 3axTeBajyhu fja ce ymecto ad hoc apburpaxke m3meby nomahux opraHmza-
1ja yropapa HajmexkHocT CranHor u3bpasor cyfa npu [IpusegHoj KoMopu penyomu-
Ka.

13 oBora npousunasu jja 6u cBaka apouTpaxkHa Kiaysyaa o ad hoc apourpaxku y
yroBopy u3Meby JiBe Hallle opraHusaiyje Ouna HUIITaBHA, YyiMe 01 ayTOMaTCKU OCTaja-
Ja jeliMHa OMIMja Jla ce CIOp pelliaBa mpej] TPrOBUHCKUM CYlIOM (He BUIIE HU TPEN
CranHuM n30paHuM CyfIoM, jep 0BO Tpeda HOCEOHO YTOBOPUTHU apOUTPaskKHUM CIIOpa3y-
MoM). Ha oBoM MecTy GucMO Takobe MOKyIIanu Jja M3HeCEMO HEKOMKO apryMeHara y
KOPHUCT Te3e KOjy 3aroBapamo o ad hoc apOuTpazku.

IIpBu apryMeHT je MpakTUIHOCT OBOT peliea, jep ad hoc apdurpaska nma m3Be-
CHUIX TIPETHOCTH Y OTHOCY Ha TPrOBUHCKH CY/] 1 HA MHCTHTYIMOHATHY apouTpaxy. Hbe-
Ha IPEIHOCT Y OJHOCY Ha TPrOBUHCKY CY/ je Y TOMeE IIITO CTPaHKe caMe UMEHYjy apOu-
Tpe, 3a pa3yuKy Off CYrja; IIITO ce apOUTPH Y3UMajy U3 pefoBa CTPyUrhaka 3a ofipehern
CIIop, a TO, IO MPaBWITY, HUjE CITy4aj Y TPrOBUHCKOM CYAY; ILITO je TIOCTYIAaK Mpes apou-
TpaskoMm, nia 1 ad hoc apOurpaskom, Marme (hopMaliaH HEero Tpej] TPrOBUHCKAM CYJIOM;
mrro ad hoc apGurpaska, cynpoTHO cyay, 06e30ebyje mocIoBHIM TapTHEpUMa HEOTIXOJI-
HY KOH(HJCHIMjATHOCT; IIITO MOCTYIaK ¥ JIOHOLICH:E OfFIyKe MOTy OUTH YCIIOBIbEHH
POKOBMMa ¥ MEPUTOPHIM TIPABOM, Koje ofpebyjy cTpaHKe, IIITO, Y Kpajih0j JIMHUjH, TO-
BOJIM J1O EKOHOMUYHOCTH 1 Op3KeT OKOHYaHa CIiopa, UT.

Cnabuja ctpana ad hoc apburpaze je ITO MOCTOj OIMACHOCT J1a OBaKaB OOIIUK Cy-
JIOBam-a MOCTaHe MCYBUIIIE IIPUBATaH M la ce paji apOuTapa n3MakHe KOHTPOIIH, Kao 1
LITO Cce OfIMaXx MOCTaRJba MUTak-e Ha KOjH Ce HAUlH MOXKe 00e30eIUTH IPaBOCHAXKHOCT
apOuTpakHe OjIyKe, a TUME U HeHa NpuHyAHa npuMeHa. CyMmbe OBe BpeTe, MebyTim,
oTnajajy nope3uBambeM ad hoc apOuTpaxke ca TProBUHCKUM CYIOM, OJHOCHO YJIOTOM
KOjy OBaj CyJi IMa Y pajly OBe apOUTpaske, Kao M MIMEHOBAhEM CTPYYHHX U CABECHUX ap-
OuTapa, Yiji je KpeMUOWIUTET TapaHIyja 00jeKTUBHOCTH pajia apOuTpaxKe.

Ynora cyga ce, kof ad hoc apouTpake y OfHOCY Ha HHCTUTYIIUOHAIIHY apOUTPaKy,
nojaBJbyje y HojayaHoM OOJMKY, IIITO je M HOpMaJHO Kaj ce 3Ha fa ad hoc cynopame,
YKOITHKO Or OWJIO MPENYIITEHO caMo ceOu (3a paziiiKy Off HHCTUTYIMOHAIHE apOUTpa-
3Ke), ocTaje Oe3 NKaKBe APYLITBEHe (IpsKaBHE) KOHTPOJE. YTIPaBo 300T TOra je y CBeTy
npuxBah€HO 1a TPrOBUHCKU CYJ 1aje MpaBOCHAaXKHOCT ofytynu ad hoc apGurpaske, ITo
3HAYM ]a Ta OITyKa HE MOCTaje ayTOMAaTCKH IPABOCHAKHA W M3BPIIHA, KAO KON MHCTH-
TYLMOHAIIHE apOuTpazke, Beh TeK oHfa Kaji joj Ta CBojcTBa IMOTBPAY TPrOBUHCKH CYI.

Jlpyra BpcTa MHTEpBEHIje TPrOBUHCKOT Cyfia, Koja ce Y CBETY NPaKTUKYje, jecTe
yJIora cyjia y KOHa4HOM ofipebuBarmy apouTpaxkHor Beha (apburpa — MojeiuHIa WK
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apOuTpa Kajia ra cTpaHKka He Offpefi Ha BpeMe, OHOCHO IPEJCETHNKA apOuTPakKHOT
Beha, yKONMKo cTpaHKe HIUCY MOIVIE f1a CE CIIOXKE OKO H-erOBOT IMEHOBA:-A, WJTH TO HUje
yCIIeO JIa YYMHY HU OpraH MIMEHOBakha, IPEIBUHEH apOUTPaskKHUM CIIOPa3yMOM). Y TOT-
Jeny ocranux MoryhHocTH, Kaia ad hoc apOurpaskHu cyy Tpaxku moMoh Off TproBuH-
CKOT Cyfia Y TOKY apOUTPaskHOT MocTynKa (06e30ehrBarbe MpeTXOHIX M TPUBPEME-
HHX Mepa, OTHOCHO 00e30ebuBame joKas3a), Wim Kaja u3 (hOpMalHUX pasiiora apou-
TpaskKHa OfyTyKa IocTaje MpeMeT MOHUIITAja TIPef PEAOBHUAM CYIOM, HeMa PasiuKe 13-
Mmeby ad hoc n uHCTUTYIOHAITHE apOUTpasKe.

ITpemHoct ad hoc apOuTpaske y OqHOCY Ha MHCTUTYIIMOHATIHY apOUTpaxKy je y Ma-
HJM TPOILIKOBUMA ITOCTYIIKA, C 003UPOM Ha TO Jja He IIOCTOjU HUKaKBa aIMAHUCTpallyja,
y jour HecpopMaHIjeM U OpsKeM MOCTYIKY, Kao U Y UAH-CHUIM f1a CaMe CTPaHKE ClO-
6opH1je ofipebyjy HauuH OffBYjamba IMOCTYNKA X MEPUTOPHO MPABO, HETO LITO j€ TO CIIy-
Yaj KOJ{ OlpeNielbiBarbha 32 MHCTUTYIHOHANHY apoutpaxy (CraimHu m30paHd cyj, Ha
nprMep), Kajja ayTOMaTCKH PUXBaTajy HbeH [IpaBUiTHIK O pajy.

dakTuuku pasnor y KopucT gomahe ad hoc apourpaxe je 1 UMHEHUIA 1a TPUBPEN-
He opraHuzanyje Hepajo yroeapajy Cramau u3bpanu cyg npu IIpuspenHoj komopu Cp-
Ouje, 0 YeMy rOBOPH 3aHEMApIbUBO Masi OpOj CIIOpPOBa, Koje je OBa apOuTpazKa 1o cajia
peuraBana. Cynehu 1o peakijjamMa caMux IOCJIOBHUX JbYAM, MOIVIO OM Ce 3aKIbYYHTH Ja
Ou He3aBHCHA U Of] cTpaHaka popmupana ad hoc apbutpaxka Ouna NpuxBaT/bUBHjA U
etpukacuuja of CraHOr H30paHOT Cyfa.

9. - Hawre 3anarame 3a 3aKOH O TProBHHCKO] apOUTpaKu, ca MOIVIaBbeM O Meby-
HapOJHO] apOUTpaXku, yMecTo 3akoHa 0 MehyHapO[IHO] TPrOBUHCKO] apOUTpasKu, Kako
je IpeayIoKeHOo, TOTOBO f1a YMHU Oecpe]METHUM CTaB/babe eTaJbHUX IpuMeala Ha
npepoxenn Haupt. 300r Tora Kputuky nojeauHux wianoBa Haupra octaBmbamo Ko-
Jierama Koju He JieJie Hallle MUAIBEHE O OMIITEM 3aKOHY O apOUTpakKu, I OHUMA KO-
je crenujaHO MHTepecyjy IuTama rpabaHCcKor MOCTYIIKA, I0BE3aHa ca MOCTYIKOM U
APYTUM IIPOLIECHUM IIUTambUMa MebyHapoIHe TProBUHCKE apOUTpaxKe.

Tpu npumenbe, Umak, MOpaMo fla H3HECEMO, jep ce OHE ITOCPERHO OfHOCE U Ha
€BEHTYaJIHN HAI[PT 3aKOHA O TPrOBUHCKO] apOUTPakH, aKo JI0 Hera yorrare aobe. [1p-
Ba je 1a He BUIMO Pa3iora fa MUTame NMPU3HAa U U3BpIIeHha apOUTpaskKHE OITyKe
CTaBbaMO Y 3aKOH O apOUTPaKu, jeflaH WK APYTU. Y CBETY je 3aKOHOAABHA MpaKca y
TOM TIOTJIEy MOfIeTheHa, a TEOpHja CKIIOHA fia Y MojaM apOUTPasKHOT MpaBa CTaBlba ca-
MO IHTamba apOUTPasKHOT CIOpa3yMa, MOKpeTama MOCTYIKa, NIMEHOBama apouTapa u
BUXOBOT M3y3eha, ofjprjama MOCTyINKa 1 JOHOIIEHa apOuTpaskHe ofyyKe. [1o Harem
MUIbEY, MATakba NPU3HAba U W3BPIIEHa apOUTpaskHe OfJIyKe Cy THIMYHA ITHTamba
rpabaHCKOr MOCTYIKA, Koja ce WCHTU(UKY]y ca TUTakUMa NpU3Hamka W U3BPIICHA
CYJICKHX TIpECyfia, a Ou ux 300r Tora Tpedano OCTaBUTH y 3aKOHY O TpabaHCKOM To-
CTYIIKY ¥ APYTUM IPOLIECHOIPABHUM H3BOPHMA.

Jpyra npumenda ce OTHOCH Ha yTHCaK fia je y Hanpry npeysenidana ysora Tpro-
BMHCKOT Cyfla y OJJHOCY Ha paji TProBuHCKe apouTpaxke. TakBo peliewe 61 OMmno cy-
IPOTHO TEHCHIWMU Y MehyHapoTHOM apOUTpaskHOM MpaBy Aa apourpazka Oyjie IITO
caMOCTaJIHHja 1 IITO BHIIIE OfIBOjEHA Off AP>KaBHOT OpraHa — CyJia, [0 YeMy je U Iocraia
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aTpaKTHBHA 3a TIOCIOBHE JbyAe. CMHCcao MocTojama apOuTpake je yIpaBo y TOME Jia ce,
HACYIPOT Cyfia Kao Jip>KaBHE MHCTHUTYIWjE, IPUBPEAX MOHYAH jefiHa BPCTa MPUBATHOT,
HepopMaTHOT ¥ KOH(PUIEHIH]aTHOT CyAia, Koju he 6uty OpKu, eKOHOMIYHUU U epu-
KaCHUH.

To 3Haum 1a ce (hyHKIMja Melllamba Cyfia y paj apOuTpaXke FeHepaHO Y CBETY CBO-
1 Ha MUHAMYM (06e30ehnBarbe IPETXOHIX 1 JOKa3HUX Mepa, Kajl je TO HEOIIXOJIHO MO
MHIIbEHY apOUTpake, WM WHTEPBEHIMja Cylla KOJi MIMEHOBama apOWTapa ako cy
UCHpIUbeHe CBe MOTYhHOCTH TaKBOT JIeNOBama cTpaHaka). M JIoK je Taksa yiora cyfa
KOJ] MIMEHOBara apourapa 1 noTepye ofiyke ad hoc apouTpaske W3 U3HETHX pasiiora
JIOTMYHA ¥ HEOIXOJIHA, OHA ce KOJ APYruX OONnKa apOuTpaske, Ka0 CaMOCTAJIHUX MH-
CTUTYLHja, AelaBa N3y3eTHO.

Mmajyhu cBe 0BO y BUTY, BPIIO je HeyoOu4ajeHo pelierke y Hanpry 3akoHa o Meby-
HapOJ{HO] TPrOBUHCKO] apOUTPaKy Jla OIIYKY O UIMEHOBaky apOUTpa WU NpeCeTHIKA
apourpaxHor Beha, OKO KOjHX ce CTpaHKe HUCY CIIOKWIE JUPEKTHO, IOHOCH TPrOBUH-
CKH CYJI, a He cama apOuTpaska, Kako ce TO MPaKTUKYje y CBeTy U papy Haie CHomboTp-
rOBHHCKe apourpaxe. Vcro pemieme je y Hanpry npegsubeHo u 3a uzysehe apourpa,
ynMe je peHeOperHyTa HaJJIesKHOCT apOUTpaske U TUPEKTHO aHTaXKOBAH TPrOBMHCKH
cyn. Kopt oBor nurama, mopey NpHHIMITI]EJTHOT, TIOCTOj! ¥ IPAKTUYHH apTyMEHT, jep Ou
OWI0 HepalMOHAJIHO TAKBHM 3ajjaliMa ONTEPETUTH Hallle, HFOHAKO TIpe3ay3eTe, TPro-
BUHCKE CY/IOBE.

Mureniuja Mopen-3akoHa je 6unna apyrauuja, 1 nopey ciimaie popmynanuje aa he
ce Ipe OBaKBE MHTEPBEHIMjE CyAa MPETXOIHO MCIPICTH CBE MOTYhHOCTH M MHMIIja-
THBE CTpaHaKa, a jefiHa Of] BUX je U IpuxBarame [IpaBmiHiKa apouTpake, y KoMe je
npeaBrHEHO f1a y cIydajy HeMMEeHOBaHa apONTpa WIIH HeroBor n3yseha, omiyKy JOHOCH
cama Apburpaxka. CliuuaH KOMEHTap 3aclyxkyje 1 npemior oapende y Haupry o npu-
TOBOpY HEHAJIIEXKHOCTH apOUTpaKe, 0 KOMe, YMECTO came apOouTpaxke, O TMTamky Hajl-
JIESKHOCTU apOUTPasKHOT CyJa OTy4yje TPrOBUHCKH CYJI.

Hajzap, y pe3umey nienor usnarama, “3HocuMo 1 Tpehu, Beh moMeHyTH npuroBop y
ToTVIefly HauMHa Mpey3uMama ofpenada Mopnen-3akona UNCITRAL. M3paga oBakBor
Harpra, nop, Henz6exxaum ytuniajeM UNCITRAL-a, 3axTeBa BenrKy ONpe3HOCT KaKo
ce He Ou 3anoctaBuJie crienupuiyHocTy JoMaher npasa. OHa ofgpazymeBa ja ce MOpajy
KPUTUYKA TIPOYYUTH apryMEHTH M MCKYCTBA 3eMajba KOje Cy NMPUXBATIIIC OCHOBHE
onpenode UNCITRAL-a, noceGHO OHUX 3eMalba, KOje Ha CBOM IyTy ka EBpornckoj YHu-
ju ponase wiu cy Beh mpormre Kpo3 00K TpaH3WIyje, cindaH HameM. [IpeBenko
Koprihere IprMepa HeKe Off TUX 3eMalba, Kao CTO je TO YUHeHO Y monyhernoM Ha-
LPTY, HAje IPENOPYWHHUBO U He 61 GMITIO TapaHIja fia ce ToHece 1o0ap 3aKOH 3a 3eM-
JbY, KOja je IOTIMCHAIA CBUX PEJICBAaHTHHUX MehyHapOTHIX KOHBEHIIMja 1 Y KOjOj TIOCTO-
jUIIIe3IeceTTOMHA YCIIEITHOT KCKYCTBa MehyHapo/THe TProBUHCKE apOuTpaske.
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TOWARD BRINGING THE COMMERCIAL ARBITRATION ACT

Summary

This article is discussing several arbitral questions with regard to the appearance of
the Draft of Law on international commercial arbitration. Author is criticizing the Drafft,
starting from the viewpoint that the Law should reflect sixty years of experience of the Fo-
reign Trade arbitration in Belgrade and level of our arbitration theory and practice. Ac-
cepting idea that the Law has to be based on provisions of the UNCITRAL Model-Law,
author points out several specific aspects: Law should be on general arbitration and not
only on international commercial arbitration, it has to allow existence of AD HOC arbi-
tration between domestic subjects; arbitration must be released from unnecessary big in-
fluence of the Commercial court.
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