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Mp Caobooan Haujuh,
uciupacusad4-capaonux, Beozpao

3akoHcKHn n3B0opu npasa ocurypama Penyoimnke Cpouje

Pe3ume

Ayitiop aHaAu3upa ipu 3aKOHA, KOjU UMA]y 3a peomeiti 0eaaiiHOCItl OCUZYparsa, a
oonena ux je Hapoowna cxytuitiuna PeiiyOauxe Cpouje 2004. zooune. To cy 3axow o
ocuzyparby, 3axon 0 HayuoraaHoj Kopiiopayuju 3a OcuzZyparbe CitlambeHux Kpeoutiia u
3akoH o flope3y Ha Hpemije HeHUBOTUHUX OCUZYPArbA. 3AKOH O ocuzyparby itipeba Ho-
BEAUPATILL U THIUM ILyiTiem 2a YCKAAOUIL ¢a 3aKOHOM O UpUSpeOHUM OpYUitieuma u 3a-
KOHOM O cllieuajrom Hoctilyiiky. Eepoiicka konseryuja 3a 3auitiuitly »YOCKUX ipasa u
OCHOBHUX cA0000a pattiughuxosara je y 2004. zoounu. Y itioj KoHeeHuuju tipedsubeHru
¢y paso Ha UpasuyHo cyherve, paso HA 0eAOTUBOPAH UPABHLL AeK U OpYza /bYOCKa
lipasa u ocHosHe caobode. Osa kKougeHuuja je tociiana upasHu usgop y Peitybauuu
Cpbuju. Espoiicku cyo 3a wyocka tipasa y Citipasdbypy 0CHOBAH je 080M KOHBEHULOM U
Ha itiaj HawuH cyo je Hocitiao 0eo HauleZ ipasHOz Cucitiemda.

Ipema itiome,3axon o ocuzyparby itipeba 0a ce HO8eAUpa y WIOM CMUCAY 0a ce
yzpade bYOcKa ipasa u 0CHO8He ca0000e U3 HaseoeHe KoHeeHuje. Y 3aKoH o flope3y
Ha Tpemuije HeHUBOTIHUX OCUZYParba YZpabena cy Heka byOCKa Upasa U OCHOBHE CAO-
600e. 3axon 0 Hayuoraanoj koptiopayuju 3a 0cuzZyparbe ClliambeHux Kpeouitia 00HOCU
ce Ha jeOHy HO8Y UHCTHUILLYLU]Y, KOja Ce, Ko WO je yoOu4ajeHo, cyo1asa ca oHeitiHum
itlewikohama. Ayitiop Hazaauiasa 0a céa iipu 06a zope ilomeHyilla 3aKkora iipeba oa 6y-
0y Hogeaupana y esu ca o0peobama Espoiicke KOH8eHUfe 3a 3Ly sbYOCKUX Upa-
84 1L OCHOBHUX c106004a.

Kwyune peuu: 3axon o ocuzyparby; 3axon o Hayuonannoj xopitopauuju 3a ocuzyparbe
ciambenux Kpeouitia; 3aKoH o topesy Ha iipemije HEXCUBOTUHUX OCUZYPatbA.
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1. YBoane HanmoMeHe

1.1. Tema 14. Konrpeca Yapyxkema mnpaBHuka y npuspenu CLII" — HoBu 3aKoHH,
HOBa IIPUBPEAa — YCIOBUIA j€ 1a Y OBOM pajry Oyay oOyxBaheHH caMO 3aKOHCKY M3BOPH
npaBa ocurypawka jonetr y PeryGnuin CpOuju Tokom 2004. ronure. Hapopaa ckym-
mrrusa Perryonuke Cp6uje y 2004. ropusu oHena je S0 HOBUX 3aKOHa U 37 HOBENa 3aKO0-
Ha. VI3 TOr MHOIIITBA 3aKOHA 1 3aKOHCKUX Ofipeiaba, Koje Cy JIOIUpPaHe y 3aKOHUMA 13-
BaH 00JIacTH OCUT'ypama, y OBOM pajty cy oOyxBaheHna Tpu 3akoHa. Ta Tpu 3akoHa UMajy
3a IMPeMET IeNTaTHOCT OCUTYpama, KOja je IPBU ITyT OBE FOfIHE 3aKOHOM PEryJIHCaHa.

On Ta Tpu 3aKOHA Haj3HAYAJHUjH je 3aKOH O 001/11"ypaH>y.1 To je 3aKOH KOHIMIH-
PaH Jia peryIIviIle elIOKyIHY 0OIacT AN IeNIaTHOCT OCUTypamba. Te 1 TakBe 3aKOHE pa-
HHje Cy HeKW IIPaBHM NMCIH HA3MBAJIM CHCTEMCKIM, a OCTaJIe U3 iaTe OO/IacT! 3aKOHH -
Mepe H cl1. 3aKOH O OCHTypamy HCTHHA cafpku ynyhyjyhe ofpenOe, umju je cMucao
MIPOTPaMCKY, aJIv Te Offpefi0e y IeMy HIICY Off 3Hadaja 3a OBaj paf.

IIperennyjyhu fa nokpuje 1enoKymHy 00IacT WA AENAaTHOCT OCUTYpamba, 3aKOoH O
OCHTYpamy YHEO je JocTa HOBMHA. Je/iHa Off HOBHHA je MOJIeNa IT0CIIOBa OCHTYpara Ha
TpyIy IOCJIOBa XUBOTHAX OCHTYpama M IPYIy IOCIOBa HEXXMBOTHHX OCHTypama. Ta
TOJIeNIa je 3HauajHa 3a OBaj pajl YTOIMKO LITO je monazehn of Te nojiene KOHIMIUPaH je-
IaH Of IBa HOBa 3aKOHa ioHeTa y 2004. roguHu.

Cnenehu 1o 3Ha4ajy Mehy 3aKOHCKMM M3BOpUMA MpaBa OCUTYpParba, JIOHETHM Yy
2004. romuHy, jecre 3akoH 0 HanmoHanHO] KOpHopanyju 3a OCUIypame CTaMOCHHX
er,[II/ITa.z) T})ehﬂ IO pejTy AOHOIIIEHka je 610 3aKOH O Mope3y Ha MPEMUjy HESKUBOTHUX
ocuryparba.’

1.2. Cmarpa ce fa y cBeTy nocroju oko 400 BpcTa pa3IuuiTHX IOCJIOBA OCHTYPambha.
Pa3yme ce, oBa KONMMYMHA MOCIIOBA OCHTypara IIOCTOjH Y pa3BhjeHNM IpHUBpenaMa. Y
3aKkoHy O ocurypamy MoxKe ce HabpojaTi oko 50 BpcTa MOCiIoBa OCHTYpama, alld TO
HPKaKO He 3Ha4H JIa je TIMe 3aKJbydeHa JIICTa ITOCIOBa OCHTypama y Hac. Kakso je Mo-
ryhe mpaBHO /IejCTBO TOT Ha0pajarma MOCI0BA OCUTYPamba Y 3aKOHY O OCHTYpamy, MHO-
crahe ounIeHO Kaj ce 0Baj paji Oynie no3adasro Tpehum no peny Meby goHeTum 3a-
koHnMa y 2004. roguHm.

ITopen Tpu HaBefeHa HOBa 3aKOHa, JoHeTa TOKoM 2004. roauHe, MMa jorir 47 HOBUX
3aKkoHa ¥ 37 HOBeJa 3aKoHa. Meby muMa Mory ce HahW jefHa WM BHIIIE 3aKOHCKUX
ofpenada, Koje perysumiy OiivsKe HEKH Off TIOCIIOBA OCUTYparsa, caMo HabpojaH y 3aKo-
Hy 0 ocurypamy. VIcTo Tako, MMa 3akoHa 13 00NacTy IpUBPEE U BaHIPUBPEAE, AOHE-
Tux TOKOM 2004. TofMHe, y KOjuMa UMa ONMCAHUX MOCJIOBA OCUTYPaH-a HOBUX Y OfTHOCY
Ha Habpajame y 3aKOHy O OCHTypamby. 3afjaTu IIPOCTOp 32 OBaj paj] He 103BOJbaBa jia ce
aHaNU3MUPajy OBE 3aKOHCKE OffpefiOe Kao U3BOP MpaBa OCHTYpara AOHET TOKoM 2004.
roauHe. [lakie, IpeAMeT 3aKOHCKHUX M3BOpa IpaBa ocurypama Peny6muke Cpbuje y
2004. ronuHYT y OBOM Pajly OCTajy TPH HaIpes HaBefieHa 3aKOHA.

1. ,,Cayx6enu rmacauk PC*, 6p. 55/2004 u 70/2004.
2. ,,Cnyx6enu rnmacauk PC“, 6p. 55/2004.
3. ,,Cayx6enn rmacauk PC*, 6p. 135/2004.



C. Nnujuh: 3akoHCKE U3BOPH NpaBa ocurypama Pemybnuke Cpouje 621
(ctp. 619-630)

2. Metopn AHAJIN3npamkba 3aKOHCKUX N3BOpa

2.1. lllTa je mpeaMeT M3arama y OBOM pajly, YMHH Ce Jia je jacHO 1 HecrmopHo. Me-
byrim, MeTop aHaM3e MOXKe OUTH IPABHO PA3HOBPCTaH, Y 3aBICHOCTH Off HU3a (pakTo-
pa.

W3 jeguor yria mocMaTpama MoxKe U3riiefiaTi Kao fia je 50 HoBux 3akoHa u 37 HO-
Bella 3aKOHA IOHETO KaKo 01 ce 3aKkoHofaBcTBO PC yekiafmio ca Y cTaBHOM MOBEJHOM
npxkaHe 3ajemauie CLIT. Y3 gpyror yrira Morio Gu 1a ce TOMHUCIH A j& OBO MHOIIITBO
3aKOHa pe3ynTaT pephopMe 3aKOHOAABCTBA MHCIIMPUCAHOT TPAH3MIIMjOM, KOja je 3acTa-
na, 1na je TokoM 2004. roguHe OWIO HEOIIXOHO Aa ce yOp3a Iof yTullajeM MebyHapojiHe
3ajepHune. M3 cieneher yria nocMaTparma MOITIO OM J1a Ce 3aKJby4H 1A je MHOLITBO 10-
Hetux 3akoHa y 2004. roguHu pe3yniraT TexXibe, yrpabeHe y YCTaBHY IOBEbY, Jia ce
CLTI u Peny6nuka Cpb6uja o npe npudmke uny yaiade y EY. Ceaku o oBuX yr-
JI0Ba TIOCMATparka WK 3aKJbYUNMBAmA je TauaH. Y CTBapyW OBO CY W TP MUIIIBbEHHA UTe-
KaKO BasKHa KO m300pa METOofa aHaIM3e Hallla TpH 3aKoHa. OBa MUIIIbEHa YTIIY J1a
ce (hopMupa TojaM CTPYKType NpaBa OCUIyparba.

2.2. ITojam CTpyKType IpaBa OCUI'yparsa HHje ce MOYEO Jla MEBba caMo KOJ HaC TIOf
Harpe OIMcaHuM ycioBuMa. Taj mojaM je Hoveo jja ce Merwa 1 y ApYruM ApxkaBama, KO-
je cy Takobe 3axBaheHe TpaH3ULMjOM U Yak cy Omke wiaHeTBy y EY. W3 ynopepsor
[IpaBa Bajba OOPATUTHU NaXKHy Ha CXBaTakbe M0jMa CTPYKTYpE IpaBa OCUrypama , Koje
ce jaBuwio y XpBaTckoj. [Ipema ToM ojMy CTPYKType IpaBa ocmypa}ba,4) IIPaBO OCHTY-
pamba je ,,CKYII TPaBHUX HOPMU KOje Ce OTHOCE Ha TOCIIONAPCKY AjEIaTHOCT OCHTYparba“.
Taj ckyn nmpaBHUX HOPMH C€ CacTOji, IIpeMa OBOM ayTopy, IPBO, U3 CTATyCHOT IIpaBa,
APYyro 13 IpaBa IocpefioBarhka 1 3acTylama U Tpehe, 3 yroBOPHOT IpaBa OCUIyparba.

IIpema mmTrpanoM ayTopy, ,,CTaTyCHO IIPaBO OCHTypama ypebyje crarycHn momo-
>Kaj U yBjeTe 3a OCHUBAK-E APYLITaBa 3a OCUI'ypambe™, JJOK je 3a APYyru 10 IojMa CTPYyK-
Type IpaBa OCUTYpama PEIEHO ,,lIPaBO MIOCPEAOBaha U 3aCTyIamka y OCHIypamy ypeby-
je craTycHM ooxXKaj MOCPETHAKA 1 3aCTYIHUKA, YBjeTe 3a 0aBIbeHe TOM JjjenaTHolhy,
IPaBHY TIOJIOXKa] MPY CKJIATIAEy YTOBOPA O OCHTYPAarby W OATOBOPHOCT NMOCPEAHNKA U
3actynHuka®. IlITo ce mak T4ye yroBOpPHOT MpaBa OCUI'ypara, TO MPeBa3uina3u OOMM
UHTEepecoBamba caMor pajia, Te ce He IIUTHPA Taj Ieo MojMa CTPYKTYpe MpaBa OCUTypa-
Ha.

Y PenyGmuim CpOuju HUje JOHET 3aKOH O MOCPENOBabY M 3aCTyNaly Y OCHTYpa-
Y, a 0 TIOTpeOU HEroBor IoHoIIekha y CpOuju HajBuie pajioBa je objasuo [Ipod. mp
Josan Crapunth.”)

4. TIpod. ap Oparo ITasuh: [TpaBHa Bpena yroBopa o ocurypamy (npBu auo), CBHjeT ocuryparmba
6p. 1/2003, cTp. 37-46.

5. IIpod. np JoBan Cnasauh: IIpenno3n HeKUX HOBUX pelIeHa 3a 3aCTyITHUKE OCATYPamba Y HOBOM
3akoHy o ocurypamy, [Tanuh, 360pHuK pagoBa Yapyxema 3a npaso ocurypama CLII' Ha Temy
IIpuBpena u npaBo ocurypama y tpanzunuju®, anpun 2004., crp. 1-14 u gpyre 6ubnuorpadceke
jeAUMHNIE UCTOT ayTopa HaBe[ieHe Yy TOM pedepary.
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2.3. [1ojam cTpyKType mpaBa OCUrypama BubeH ourMa Harpef] IIATHPAHOT ayTopa
HE OfiroBapa IIpY aHAIM3M 3aKOHCKUX M3BOpa MpaBa ocuryparba aonetux y PC Tokom
2004. ropuae. OBo crora mto y PC HEje HOHET 3aKOH O TOCPEA0oBamky U 3acTylawy, 1a
aHaim3a y OBOM pajly 0a3upa ce Ha TpH HOBa 3akoHa jjoHeTa y 2004. roguHe u peneBaH-
THHM CTAQBOBHMA TIPaBHE HayKe. Y MOIIEAy NpaBHE HayKe 3a aHAIN3Y 3aKOHCKUX U3BO-
pa npaBa ocurypama TokoM 2004. TonrHe HajIIOrOJIHUJ! je TT0jaM CTPYKTYpe TpUBPEN-
Hor npasa [Ipod. np Munana EapToma.é) OBaj mojaM HACTAao je Ha MOIO3U pa3Byje-
HOT KaluTanu3Ma, a He Ha 6a3u TpaH3uIje, Kao MPEBOpja Pa3BHjeHOM KalHTaIu3MYy,
Te je 3aTOo HajIIOrOfHMjH 3a CBPXY OBOT pajia. Hajmoromuuju je u crora mro ce BpIo ja-
KO MOXe NIPeo0pasuTH y ojaM CTPYKTYpe NpaBa OCHTYpamba.

Y npuspepHoM nipaBy I1pod. mp M. Baproril je pa3nnkoBao TpH fiena, 1 TO: CTaTy-
CHO TIPaBO, PervIeMaHTapHO MIPAaBO M MaTepHjaIHo Mpaso. I1ox craTycHIM mpaBoM Ho-
Ipa3yMeBao je MpaBHHM TIOJIOXKaj IPUBPEIHOT Cy0jeKTa, JJaHAIFUM PEYHUKOM PEUeHO,
a MoJT pervyIeMEeHTaPHUM TIPABOM OJJHOC TIPUBPETHOT Cy0jeKTa mpema JIPYIITBEHO] 3ajefl-
HPIIY, OFHOCHO MaHAIILIM PEUHIKOM PEYeHO OFTHOC TOT CyOjeKTa Impema ApKaBh 1
o6patHo. IlITo ce mak Trae Tpeher nena, Taj Ieo nojMa CTpyKType NPUBPEHOT ITpaBa
npeBa3uia3u 0OUM OBOT pajia ¥ He MOXKe Jja Hahe MecTo y OBOM 00uMy paja.

2.4. ITojaM cTpyKType IIpaBa OCUI'ypara, MOMOhY KOra cy aHaJIM3UpaHl 3aKOHCKU
U3BOPU TIpaBa OCUTypama y OBOM pajly, CafipKi JBa jejia U3 IojMa CTPYKType Hpu-
Bpepuor npasa [Ipod. ip M. Baprora. To cy crarycHO paBo WiId y OBOM pajly cTary-
CHO TIpaBO Ocurypamba, a 00yxBaTa IIpaBHH MOJIOXKaj cy0jekaTa ocurypama aeduHuca-
HUX 3aKOHMMA U3 IENIaTHOCTU Ocurypaba JoHeTux y 2004. ropgunu. 3atum, TO je pere-
MEHTApHO NPaBO OCUIypama, Koje 00yXBaTa 3aKOHE U3 IEIATHOCTU OCUTYParkba IyTeEM
KOjUX ce carviefiaBa OffHOC JpyKaBe IlpeMa cyOjeKTy ocurypama 1 0OpaTHO. Y3 KOpUILI-
heme cTaTycHOT IpaBa OCHTyparba ¥ perJieMEHTapHOT IIpaBa OCUIypama Ouhe aHanusm-
paHa cBa Tpu HOBa 3aKoHa ioHeTa y 2004. rofiHu y OBOM pajy.

3. 3akoH 0 ocurypamy

3.1. 3akoH o ocurypamy AoHeT je Maja 2004. TonuHe, a KOHIIETIHIU|CKY je 0o Ipu-
narobeH, u3Meby ocrasor, 3akoHy o HpenysehI/IMa7) 1 3aKOHY O MPUHYTHOM MTOpaBHa-
Y, TUKBUANUju U cTevajy.”’ MebyrumM, jyna Mecenja 2004. rofuHe AOHET je 3aKOH O
CTEUYajHOM IIOCTYIIKY, ’ KOJUM je TPeCcTao Jia BaKu 3aKOH O MPUHYJHOM MOpaBHAKY,
JIMKBUJIALIM]Y U CTE€Yajy, a HoBeMOpa Mecena 2004. rofuHe OHET je 3aKOH O MpUBpEf-
mnm apymrreiva, 9 kojiu je ipectao na Bakn 3akoH o npenysehiva. Bpoj openaGa
3aKkoHa 0 OcUrypamy, Koje Cy KOHIIETIIM]CKH 3aBHCHIIE Of pelliekha 13 3aKoHa O Mpefy-

6. Uurtupano npema IIpod. ap 3opany Anrouujesuhy: [Ipuspegso npaso, beorpan, CaBpemena
apMuHECcTpanyja, 1979., crp. 3.

,,Ciysk6enn suct CPJ“, 6p. 29/96, 33/96, 29/97, 59/98, 74/99, 9/2001 u 36/2002.

,,Ciny>x6enn nmuct CPPJI“, 6p. 84/89 u ,,Cnyxx6enu muct CPJ“, 6p. 37/93 u 21/96.

,,Ciyxx0enn rimacHuk PC, 6p. 84/2004.

0. ,,Cyx6enn rimacauk PC*, 6p. 125/2004.

=0 N
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3ehnma 1 3akoHa O IPHHYIHOM NTOpPaBHAY, TUKBIIALMU U CTE€UAjy, HAMETHYJIE CY IH-
Tame YcKiIabeHOCTH 3aKOHA O OCHIypamy ca 3aKOHOM O NPHBPERHUM APYIITBAMA U
3aKOHOM O CTE€YajHOM OCTYIIKY.

KonkpeTHo, HajMame 15-20 uanoBa 3akoHa O OCUTYparby U3PUIUTO Ce TTO3UBATIO
Ha ofpende 3akoHa o npeny3ehuma, a mo cmucny jor 60-70 yraHoBa 3aKOHA O OCHTY-
pamy. 3aKOH O OCHTypamy ce MO3MBAO M3PHUYMTO HAa 3aKOH O mpepy3ehnMa nomohy
crnepehux popmyna: pBa je — 3aKOH KOjuM ce ypebyje npasuu nonoxaj npeayseha — a
Apyra je Maio Jiy’ka | TJlach — 3aKOH KOjiM ce ypebyje mpaBHu nonozKaj npenyseha,
aKO OBUM 3aKOHOM Huje ipykunje ypebeno. IlITo ce mak tude Be3uBama 60-70 uwaHOBa
3aKkoHa 0 ocurypamy 3a cMHcao 3akoHa o npeny3ehnma, MOXa je ToBOJBHO pehu a
ce MHCIH Ha ofpeade 3akoHa O OCUTypary Y KOjIMa Ce PETyIIUIy MPaBHU HON0XKaj 1
opnamthema oprasa cy0jekTa y JIeJIaTHOCTH OCHTypama. MHuCIM ce Ha CKYMNIITHHY,
yIpaBHU OIOOp, AMPEKTOpPA, HAI3OPHM OfI00p, TEPMUH ,,ynpaBa“ u ip. Mcro Tako, 3a-
KOH O OCHT'ypary Be3MBaO Ce KOHIETIHJCKY 32 3aKOH O MIPUHYAHOM MOpaBHAY, JIUK-
BUflanuju U creyajy. ITo HajeTpoxXuM KpUTeprjyMiMa 0Ba Be3a 3aKOHa O OCUTYpamy ca
TUM 3aKOHOM je 0OyXBaTusa OfaTHUX jOII ieceTak wiaHoBa. Kako 3akoH o ocurypa-
By nMa 247 4jaHOoBa, TaKO je U3 MPETXOAHOT Habpajarma jacHO Ja je OKO IOJIOBUHE Hhe-
TOBUX WIAHOBA BE3aHO 3a 3aKOHE, KOjH CY IIPECTaJIH /1a BasKe Mecell-1Ba IO CTYIamy Ha
cHary 3akoHa O ocurypamy. Paju nz6eraBama npoodneMa y Aaboj IpuMeHn 3aKoHa O
OCHTYpary HEOIIXOHO je HOBEJIMPATH Ty H-ErOBY MOIOBUHY Ofipefiaba M YCKIIaJUTH UX
ca JIOIHMje TOHETHM 3aKOHHMA.

CwMmartpa ce 1a ce 3aKOH O OCHTYpary OJHOCH Ha 3arociieHe Cy0jeKTe ¥ OCUTypamby,
aJlu Cy JIO IOHOLLIEH-a HOBOT 3aKOHA O 00aBE3HOM OCUTrypamy y caoOpahajy ocTase Ha
CHa3u ofpende 0 oOnuIMa 00aBe3HOT OCUrypama 13 3aKOHa O OCUTyparby UIMOBHHE U
JIMLA ¥ OHE Cy ie0 3aKkoHa o ocurypamy. CMaTpa ce, Takobe, Ja cy 3a 3aKOHCKE Ofpefi-
6e 0 oOnuiMa 00aBe3HOT OCUTyparba 3aMHTEPECOBAHN MUTMOHY IIPABHUX 1 (DU3UYKUX
mma. 'Y 1o goHommera moceGHOT 3aK0Ha 0 0GABE3HOM ocurypamy y caoopahajy rnpeo-
crane ofpeade o ToMe n3 3aKoHa O OCHTYpary MMOBWHE U JIMIA Tpartihe CyaOouHy
€BEeHTYaJIHIX CTaTyCHUX POMeHa cy0jeKara y IelIaTHOCTH OCUIyparha, Koje Cy Heof-
JIOKHE 300T ycarnaiiaBamba 3aKOHA O OCHTYparby HajMame ca 3aKOHOM O IPUBPEIHAM
APYIITBAMA ¥ 3aKOHOM O CTEYajHOM ITOCTYIIKY.

3.2. He camo na mocroju motpeba ycarmamiaBamba 3aKOHa O OCATYPamy ca CTaHO-
BHIIITa CTaTYCHOT IIPaBa OCHTYpama, HEro MOCTOj! ITOTpeba ca ycarnaniaBambeM TOT 3a-
KOHa W Ca CTAaHOBHINTA PETVIEMEHTAPHOT IIpaBa ocurypama. Hanve, 3akoH o ocurypa-
1Y HHje TIPEBIAEO MPaBo Ha a0y, HU JBOCTENEHOCT y YIIPAaBHOM IOCTYIIKY aKO ce
peliaBa o fiaBary WM MTaK Oy3UMarby 03BOIIE 3a Paj], OHOCHO aKO Ce fiaje MM MOB-
JIa4H JiaTa carJacHOCT Ma KoMe Off cy0jekaTa y IeJITaTHOCTU ocurypama. OBaj eneMeHart
perIeMeHTapHOT IIpaBa OCUIypaba je BPJIo akTyellaH, ¢ 003MpOM Jia je Off CTyIama Ha

11. IIpod. ap MBuna Jankosen;: IToBogom Hanpra 3akoHa 0 06aBe3HOM ocurypamy y caoopahajy,
Hosu Cap;, 360opuuk pagosa [Ipuspenue akagemuje y HoBom Cany u gyaconuca I[IpaBo-Teopuja
U IIpakca, ca caBeTOBama Ha TeMy ,,JIpuMeHa HOBUX 3aKOHa y 00JacTy IpuBpefe, npasocyba u
pamaux ogHOCca“, 2005, cTp. 282-286.
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cHary 3akoHa O OCHTYpamy OJIy3eT BeJIMKH Opoj T03BOA 32 paj] AOTalallbAM CyOjeK-
THMa Y ISJIATHOCTH OCHTYpamba. [IpyruM peunma, ApsKaBHU OpraH 3a Haf[30p, KOHKPET-
Ho HapopHa 6anka CpOuje, peliaBay CBakoO CIy4ajy KOHAYHO U MPABHOCHAXKHO Y TIP-
BOM U HOCIIE/IH-EM CTEIeHY, OJTHOCHO 63 NPH3UBa.

Basba ce mopicetuts a je 3aKOH 0 OCHTypamy pabeH CKOpo /iBe TOfMHE ¥ 1A CY He-
konuke Bep3uje Harpra Tor 3akoHa Omie IpeMeT CTPYUYHNUX jaBHUX JUCKYCHja. Y TOM
noryeny je OMIo KapakTEpUCTHYHO Jla ce Ipepyiarad Konebao </ o NuTamby yBoberwa
IpaBa Ha >KajI0y POTUB IPBOCTETIEHOT pellieha PETYIIaTOPHOT U HA[30PHOT Tela, Ta-
KO J1a je Y je/tHOj Bep3uju IIpaBo Ha Kanby Omto npeasubeHo, a Beh y cinenehoj Tor npa-
Ba Hyje Omro. O 3aBpiHoj Bep3uju Harpra Tor 3akoHa y K0joj je 6mna npensubena Ha-
ponHa 6anka CpOuje, Kao PerylaTOpHU U HA30pHU OpraH, CTpPy4HE jaBHE JIUCKYCHje
HHje OmIo.

3.3. Y Bpeme pajia Ha 3aBpIHOj Bep3uju Harpra oBor 3akoHa 00jaBIbEH je jeaH
MHTepecaHTaH cTaB Y cragHor cya Peny6mmke Cpouje. ) PemaBajyhu o byackuM npa-
BIMa ¥ OCHOBHMM clIO0OfaMa Taj CyAd je HaBEJEHNM pPEIeHheM Kachpao HEKOIHKO
ofpenaba jegHor 3akoHa. ITocne Hu3a yOeaybuBHX pasjiora 3a CBOj cTaB, Takopehnu y3-
IpefHO, Ha Kpajy 0Opa3noKema TO0AaTo je fia je “TipaBo Ha eJIOTBOPaH MPAaBHMU JIEK OIl-
mrenpuxBaheH crangapy MmebyHapogHor npaBa“. Bayka nopiceTuTH fa je mecet Mecenu
Ipe HaBEJCHOT pelliekha TOr cyfa unu ¢pedpyapa 2003. roguse ycBojeHa Y cTaBHa MOBe-
Jba My Boj wiad 10, KojuM je npeapubeHa HenocpenHa npuMeHa MehyHapoTHUX YyrOoBO-
pa O JbYACKUM 1 MalbUHCKUM ITpaBuUMa 1 rpabaHckum cinodofgama Ha Tepuropuju CLT n
PC. Jakne, ¥YcraBHOM IOBELOM 3ay3eT je ocumujenal ctas Penyomike Cpbuje o mpu-
MeHn MehyHapOJHOT TpaBa, yKIbY4yjyhy 1 HerocpeaHy IpUMeHY Y JbYJICKIM MIPaBuMa 1
OCHOBHHM CJ100071aMa, a y HaBEICHOM peIlIebY je[JHO KPYITHO JbYJICKO IPAaBO M OCHOBHA
crobopa Hije 6usto cTyO Hocad yCTaBHOCY/CKOT pelllierka, Beh je ocrano caMo AofgaTHH
JIEKOP, Y3rPeHN Paslior, Ha Kpajy oopas3noxkema. Crora He Tpeba ce IyIUTH IITO HU3
HOBHX 3aKkoHa y PenmyOnuin Cp6Ouju, yK/byduuB 1 3aKOH O OCUTypamy, He npefsubajy
IpaBo Ha IeNOTBOpPaH NPaBHU JIEK U ApyTra JbY/CKa IpaBa ¥ OCHOBHE CII0007IE.

ITopen unana 10. YcraBHe OBeJbe, 32 PENIEMEHTAPHO IIPABO OCUTYPa-a BaXKaH je
unad 16. YcraBHe NOBeJbe, KOjUM je IpeABUbeHO Aa paTuuKoBaHUu MebyHapoiHu yro-
BOpH, m3Meby ocTasor, mMMajy mpuMaT Haj paBoM U Ap:KaBHe 3ajepuuue u PC. Ha
OCHOBH TOT YJIaHA MMajy puMart y IpaBHoM nopeTKy PC nmpaBo Ha ieftoTBOpaH IpaBHI
JIeK, MPaBO Ha IPABUYHO Cyberse, 3alITUTa IMOBHHE U IPyra JbYJICKA IIpaBa X OCHOBHE
crnobopie. Ta Jbyficka ipaBa U OCHOBHE cJ1000fie ipefBubern ¢y EBporckoM KOHBEHIH-
jOM 3a 3aIITUTY JbYACKHX IIPaBa ¥ OCHOBHUX CJI000/1a, Koja je parucdukosana y CLIT 3a-
korom, ') a 3aKkoH je Ha cHasm o1 3. jaryapa 2004. rogure. ITpriakoM parudukangje Te

12. Mp Cno6opan Wnujuh: AreHnmja 3a Hag30p OCUrypama y MPOjeKTHMa 3aKOHA O OCHUTYpamby
TokoM 2003. ropmue, ITanuh, 360pHuK pajgoBa Yapyxkema 3a mpaBo ocurypawma CLI ca
caBeTOBama Ha TeMy ,,[IpuBpesa u mpaBo ocurypama y Tparsunujn’, 2004., crp. 42-52.

13. Pemewe YcraBHor cyga Peny6muke Cp6uje Y. 6p. 480/2003 ox 26. neuem6Gpa 2003. ropuse,
o6jaBibeHo y ,,Ciy:k6eHoM raacauky PC*, 6p. 130/2003.

14. ,,Cayx6enn nmuct CLI'- Mebynapopgau yrosopu®, 6p. 9/2003 op 26. genem6pa 2003.
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konBermmje CLIT je craBuna pe3epBy15) ynpaBo Ha WwiaH 13. Te KOHBEHIIMje, KOjU pery-

JIVIIIE TIPaBO HA JIENIOTBOpAH NPaBHU JIeK. Pe3epBa je cTaB/beHa y TOM CMHCIY fia ce
wiaH 13. Te KoHBeHIMje Hehe MpuMenNBaTH Y OTHOCY Ha TIPaBHE JICKOBE U3 HAJTIESKHO-
cru Cyna Cp6uje u Lipre ['ope, cBe oK Taj cyj1 He TIOYHE J]a pajid y CKiafy ca wi. 46-50
YcraBHe noBesbe.

3.4. TTo MuIIbEHY TIOTINCHUKA OBOT Pajia, OTHAHU CY PA3I03H UCTAKHYTH Y pe-
3epsu CLI Ha wian 13. EBporicke KOHBEHIHj€ 3a 3aIITHTY JbYACKHX IIPaBa X OCHOBHUX
cro6ofa 3aK/bYYHO ca AaHOM CTynama Ha cHary IlocnoBHuKa o pafy Tor cyaa. Hanme,
n3abpane cy cyngje Cyna CLT, 1 u3abpaH je npeaceauuk Cyna CUI''? u norer je Io-
crnoBHEK o pagy Cyna CI_[F,lg) IIITO 3HAYM J1a je Taj ¢yl Morao Beh fga moune ca pagom,
HajfOIHIje ca TaHOM CTYIamka Ha CHAry HaBEAEHOI' MOA3aKOHCKOr OmuTer akra. [lo
WCTeKa MPBOT KBapTalia o crynawy Ha cHary [TocioBauka o pagy Cyna CLIT Huje my6-
JIMKOBAH HUjefaH PeAMET U3 HATIESKHOCTH TOT cyfa, 360r Kora je panuje CLII" u3jasu-
JIa pe3epBy Ha IUTHPaHy KOHBEeHIHjy. OcTaprbajyhul O CTpaHU OATOBOPHOCT TOT CyAa
3a OKJIeBak¢ y BpIICHY CBOje HA/UIESKHOCTH, Bajba MMatH y Bupy cienehe. Hesapo-
BOJbHA CTPAHKa, Pajivl 3al0BOJbEH-a CBOJUX JbY/ICKUX MPaBa M OCHOBHUX CIIO0Oa CTEK-
J1a je OTMafialkeM OBE pe3epBe MPaBo 1a ce HEMOCPEAHO 030Be Ha EBpOINCKY KOHBEH-
[y 32 3alTUTY JbYICKUX MpaBa M OCHOBHHX CIIOOONA, YyKIby4yjyhu u mpen Cymom
CLT". Mcro TaKko, cBakM Npeiaray 3aK0Ha je Ay>KaH f1a yrpaju IpaBo Ha JIeIOTBOPAH
NPaBHM JIeK, IPaBO Ha MPaBIYHO Cybere, 3aITUTy MIMOBUHE U Ipyra JbyJICKa IpaBa u
OCHOBHE CJ10007Ie U3 HaBefieHe KOHBeHIHje. To cBe Basku 1 3a 3aKOH O OCUTypamy, ay
MPOTHBHOM HajyieskaH je EBporcku cyn 3a jbyacka npasa y Ctpasoypy.

4. 3akon o HanmonanHoj kopnopanuju 3a ocurypame cTaMoeHnx
KpeauTa

4.1. OBaj 3aKOH je JOHEeT Ha UCTOM CKYMIITHHCKOM 3aceflalby Ha KOME je JOHET U
3aKoH 0 ocurypamy, 00jaB/beH je y ucToM Opojy ciryxkoeHor rnacuna PC u crymuo je Ha
CHAry UCTOBPEMEHO ca TUM 3aKOHOM. I1a unak, oBaj 3aKOH ce pa3nukyje off 3aKoHa O
OCHTYpamy TI0 TIPEfIMETY, jep PETryIHIIIe Camo jeiHy ¥ TO AYTOpOYHy BPCTY IIOCIOBA
ocurypama. Mlako je CTynuo Ha cHary HICTOBPEMEHO ca 3aKOHOM O OCUTYpamy, OBaj 3a-
KOH je TI04Y€e0 JIOIHHje /]a ce IPAMEbYje, jep ce IIPETXOAHO MOpao /ia Pelly Hu3 OpraHu-
3aIMOHO-KaIPOBCKUX ITUTaA je[[HE CACBUM HOBE MHCTUTYLHje. JeqHa off creuuIHo-
CTH HOBE MHCTHUTYIHj€ CaCTOjH CE y TOMe IIITO OHA He yJIa3! Y YTOBOPHE OfHOCE ca Kpaj-
HIM KOPVICHHIIIMA CTaMOEHIX KPEANTa, HEero yropapa OCUrypame ca 6aHkama Wid Apy-
UM (pMHAHCH]CKUM OpraHm3anyjama. Takobe, cneruuyHOCT je U TO IITO OCUTYpaBa
caMo OHa MOTpakKuBama O0OpeHa 3a CTaHOBE U Kyhe, Koje MoTpaskuBame je 00e30e-

15. Bupu Tauky 4. uwiaHa 3. 3akoHa 0 paTH(UKAIMj1 KOHBEHIMje 00jaB/beHe Y CY>KOCHOM TIJIacuiy u3
npeTXoaHe (hycHOTE.

16. ,,Cnyx6enu nmuct CLI™, 6p.20/2004 ox 5. maja 2004. u 6p. 29/2004 op 18. jyna 2004.

17. ,,Cnyx6enu muct CLIT™, 6p. 48/2004 oy 8. okTOGpa 2004.

18. ,,Ciyx6enn muct CLIT™, 6p. 63/2004 oxt 31. nenemOpa 2004.
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beno xunorekom. To fjalbe 3HaUM J]a ce He OCUT'YpaBajy MOTPasKMBaha 32 CTaMOEHY 13-
rpay 06e30ehera MeHIIIOM, ICTIO3UTOM WITH yuetheM.

4.2. J[Ip>kaBa y Hac JI0 cajia Huje OCHTypaBajia craMOeHe KpeuTe, 0ap of Kajia je 1mo-
YeIo KO Hac Jla ce pa3Byja TPXKUILTE Y IPYroj MOJIOBUHY rponnior Beka. O mocioBuMa
OCHTyparma KpeauTa YIIOSHHIN O OCUTYpary caMo BeJie J1a je TO moceOHa BPCTa OCHTY-
pama.

Y Apyroj nosoBUHY NPOILIOT BeKa KOJ| Hac ¢y OWIH MPOMICOM MpefBrheHN OCTIO-
BU OCHTYparha U3BO3HUX erIII/ITa,w) THOCTIE Yera cy ce y OCUrypaBajyhoj mpakcu ofgoMa-
hum TepMuHE — I Kpeiepe OCUTYpambe, KaylujcKo Ocurypame”” u Ap. Tu TepMuHu
ce Kopucre u fjaHac. Kaya je Kpajem Ipoluior Beka y Hac II0YesIo HoJie MacoBHUje OaH-
KapCKO KPEUTHpamke cTaMOeHe U3rPpajiibe, Tajla Cy BENIMKY Halllu ocm"ypaBatmm) To-
YeJIM Jla OCUI'ypaBajy GaHKe KpeuTope cTaMOEHUX KPEAnuTa, IITO 3HA4M Ja je 3HATHO
Tpe JIOHOIIIEeHa OBOT 3aKOHA OCHTYPamke CTaMOEHHX KpEfUTa CTEeKIIO ,,lipaBo™ rpabaH-
CTBa y KPYr'y KpeIUTHUX OcUrypama. Tek he mocraTu akTyesHO NUTamke KOHKYpPEHIHje
y o0JacTi ocurypama cTaMOEHIX KpeauTa u3Meby oBe crelnyjann3oBaHe HHCTUTYI)Ee
U OCHTYpaBayva.

4.3. HoBu 3aKOH IpkaBa je KOHIUITpaJia Kao 3aKOH, YHjH je MPeIMET PEryiaTuBe
uHCTUTYIHja — HarmonamHa Kopropanuja 3a OCuryparbe craMoeHnx Kpenura (ckpahe-
Ho: Koprioparuja). [Ipyrum peunma, IpeMeT OBOT 3aKOHA HIfje OCHTYpare CTaMOCHHX
KpeauTa, OMHOCHO IIPEMET 3aKOHA HHje YTOBOP O OCATYpPAary CTaMOCHHX KPETA, KY-
ha, WUX0BOj aganTauyju u ci1. TuMe je y IpBU IJ1aH CTaBIbEHO CTaTyCHO MPAaBO OCKUTYpa-
’Ba, ay TOMEe HApOUHTO TOfielIa HaIesKHOCTH N3Mehy M3BpIIHE U YIIpaBHE BIIACTH HAJ
Kopnopanujom.

ITo oBoM 3akoHy, MunucrapcTBo (huHaHcHja npenake Biagu PC kora umeHoBa-
TH 32 IMPEKTOpa, YIaHOBE YIPaBHOT ofidopa M HajzopHOr ofdopa, a Bmama PC ux
UMeHyje ca MaHIaTOM Of YeTHPHU TOiuHE. Y 6P30 IO CTYMakby Ha CHAary OBOT 3aKOHA, TH
OpraHy Cy IMEHOBAHHU, a 3aTUM Cy Y OKBHPY 3aKOHOM IPOINCAHOT AENOKPYyra JJOHEIN
OCHMBAUKE U OMIIITE aKTe 3aKOHOM MPOITICAHE, U TO: CTATyT, IpaBUyIa IOCIOBa/ka, Mpo-
rpaM paja, (pMHAHCH]CKY ILIaH ¥ NPABUIIHUK O OPraHU3allji U CUCTEMATH3AlMjU pajl-
HuxX MecTa. Biaga PC Ha Te ocHUBauKe U OMINITE aKTe je Aasna CaracHOCT U OIyKe O
J1aTOj caryiacHOCTH je oljaBmnia y ciyxoeHoM rnacuny PC, anu HaumibeH je mpormyct
mTo Oap cTaTyT U IpaBuia nocoBarbaz2) HUCY 00jaBIbEHH Y KCTOM WIIH jeTHOM Of Opo-
jeBa ciyk6eHor riacuna PC.

19. Buau onpennuny KpenutHo ocurypame: [IpaBHu nekcukoH (apyro msnase), beorpan, Caspe-
MeHa agMuHHCcTpanyja, 1970, crp. 483.

20. Buaum oppennuny Kpenutao ocurypame: [IpaBHa enmmknoneanja, beorpan, CaBpemeHna agMuHNC-
Tpanuja, 1979, crp. 581-582.

21. Yupaau on6op ,,JlyHaB ocurypama‘ ycBojuo je okroopa 2000. rofjiiHe, a Bepru(prKOBao ¥X je jyHa
2001. roguHe Omiure ycioBe 3a OCHTYpare MOTpaXkKMBama M JAPYTHX UMOBHHCKHX HMHTEpeca Off
noMahux nmpaBHUX U (PUBHUKHX JUNa, Kao 1 [ToceGHe ycaoBe 3a OcUrypame CTaMOeHUX KPEANTa.

22. Mp Cno6opan Mnujuh: 3akon o HanmoHnanHoj Kopnopauuju 3a OCHTypambe cCTaMOSHUX Kpej-
nta, [TpaBam ma(popmaTop Op. 12/2004, crp. 40-42.
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ITo m3puumnTumM ofipendama OBOT 3aKOHa, MUHUCTApCTBO (pMHAHCHjA BPILIA HAI30D
Haj| 3akoHuTOIThy pana Koproparmje, anu 6miske ofipebere Tor Haa3opa Huje JaTo y
3aKOHY, OCUM ciiefichux fiBejy onpeHuia. Y ToM Noryieny npensubeHo je na Munucrap-
CTBO (bMHAHCHja jelaHIyT TopuIbhe nogaocu Biagu PC usBernraj o mocnosamy Kop-
noparyje, 3ajelHo ca U3BelTajeM 0 00aB/heHO] peBm3Hju. Takobe, OBUM 3aKOHOM je
npensubeno na Biaga PC nmogrocu ropumisyu u3Benraj HapopHoj ckymtian PC o
nocioBamwy Kopropanmje.

4.4. 3a 3a0KpyKeHE CTATyCHOT TpaBa ochrypama Koproparje HapounTo cy BasK-
HE 3aKOHCKe ofjpefide O HeHOM KanuTany. 3aKOHOM je ofipeheHo 1a OCHUBAUKY Karu-
TaJl I3HOCH JIECET MUJIMOHA €Bpa, CTUM J1a ce Moxe noBehatn 16 myTta, anu u Bullie off
Tora 3a ogpeheHrn BpeMeHCKH IepHofl, pa3yMe ce, aKo TO U Kafia To ogoopu Biaga PC.
Y Be3u ca BUCMHOM OCHTypaBajyher MoTeHnyjana, 3aKOHOM je TipefprheHa MoryhHOCT
na ce Kopropanpja oprasusyje Kao akIOHAPCKO APYILTBO — Y CKIIAY ca 3aKOHOM>) —
a tayja 6u Koproparmja m3nana akuuje Peryommmym Cpouju y BUCUHY BPETHOCTH H-EHOT
YIIOKEHOT KanuTaja. Y CBakoM CITy4ajy, MPOIICAHO je Y 3aKOHy, ako 6u ce Kopropa-
IWja OpraHU30Baa y aKIOHAPCKO APYIITBO, BPEAHOCT APsKAaBHOT KanuTaxa HeOM MOT-
na ia Oyne Mama of1 51% ykynaor karmrana Kopnopammje.

Y3 opipenOe 3aKoHa 0 KanuTaiy, Tpeda HanoMeHyTu ga Kopropaiyja uma cBojcTBO
TIPaBHOT JIAIIA, a JIa Ta CTHYE YICOM Y CYJICKH PETHcTap. 3aKOHOM je H3PUINTO TIPOITH-
ca”o a Kopriopanmja cpefctsa 3a paj cTude Hajiipe U3 COTICTBEHNX IPUXOfa, TIOTOM 13
[IOHaIYja U U3 penyOnuykor OylieTa, 1 Haj3aj, U3 APYrux U3Bopa y CKIIajly ca 3aKOHOM.

4.5. Tlo MunUbeky MOTIMCHIKA OBOT pajia, Koproparmja je neHrap oBor 3aKOHa.
Y 3aKOHy IMa MHOT'O eJIeMeHaTa, KOju yiyhyjy Ha TO fia ce pajil O jaBHO] yCTAaHOBU UJIK
VIIPaBHO] OpraHM3alWjil § CacTaBy PECOpHOr MUHHCTapcTBa. Ham3opHa opmamthema
npema Koprnopanuju o cTpase pecOpHOT MIHHCTApCTBA CY YOIIITEHA W aKO CE CBEY
Ha TOJIUIIIFHE M3BEINTaje, MOXKE Ce 3aKJbYIUTH J]a CE PAH O ONMIITEIIOIUTIYKOM HaI30-
py. Ilo 3akony Bnana PC je ogmyuyjyhu unHIIan o CBUM IMUTalkUMa, Ia 1 IO MUTakby
npenacka Kopriopanmje u3 cTpyKkType pskaBHe yIIpaBe y MPUBPEIHO APYILITBO, Al Ce
MOKe KoHcTaroBatu fia ce Kopnoparuja Beh y npsom kBaprany 2005. rofuse npeseH-
THpala y HajIIMPO] jABHOCTH KA0 aKIMOHAPCKO APYIITBO, IIITO j€ OTBOPUIIO jOLI lalbi
HM3 IIUTamka y Koja OBaj Pajl He MOXe Ja ce ynasu. Ocuryparme cTaMOEHHUX KpeuTa je
IYTOPOYHO OCHTYpArhe, lli C& OUMITISTHO jOIII CyouaBa ca MOYeTHAM TeIKohama.

5. 3akoH 0 mope3y Ha IpeMije HeXXHBOTHHX OCUTYPamba

5.1. OBuM 3aKOHOM YBOJIM C€ ,,jefiaH Off HajMiIabux' wiu MOXpa ,,HajMaabu‘ mope-
CKH OOJIUK y opeckoM crctemy. O MIajocTs 0OIHMKa TOPECKOT CHCTEMa Ce TOBOPH 3a-
TO IITO je MoJielIa Ha TOCIOBE KIMBOTHOT M MTOCJIOBE HEXKMBOTHOT OCUTYpar-a HacTajia

23. Mosxe ce mOoCTaBUTH MUTakE Ha KOjU ce 3aKOH MUCIIUIIO Y HaBeIeHOM ciy4ajy. HajsepoBaTHuje
je ma ce Mucauiio Ha 3akoH o mpeay3ehuma, jep je Taj 3akoH OMO Ha CHa3u y BpeMe JOHOMICHha
3akoHa 0 HaumoHanHoj Koprnopauuju 3a OCUTypame CTaMOEHUX KpeauTa. AKO je HaBeleHH
OArOBOp TadaH, OHAa O GHO aKTyellaH OfHOC ca 3aKOHOM O IPUBPENHUM APYIITBAMA.
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ocrmjenao 29. Maja 2004. roguHe, Kajia je CTYMMO Ha CHary 3akOH O OCUTypamy, a
OBaj 3aKOH je IoHeT y ferieMOpy 2004. ronuHe 1 npuMersuBahe ce of 1. janyapa 2005. ro-
IUHE.

Yuny ce ga y oBOM 3aKOHY Hehe OWTH CIOpHM MOJMOBU M3 TIOPECKOT TpaBa, u
TO:TIOPECKM OOBE3HWK, MOPECKa OCHOBUIIA, TTIOPECcKa CToma n 00aBe3a o0pavyHaBama
nope3a. Mebyrum, n3BecHe Hefoymuile n3a3uBahe IpeMeT ONope3nBama Mo TOM 3a-
KoHy. Haume, oBUM 3aKOHOM cy Jie(pHHIICAHU TTOCIIOBH HESKUBOTHUX OCUTYParha, 3a KO-
je he ce nmnaharu nopes, anu cy gerHUCaHN TOCIOBY HEXKUBOTHHX OCUTYparha, 3a KOje
ce Hehe mrahary mope3. Kpurepnjym HamMeHOBarba OBHX TTope3a y 00a HaBeleHa cMepa
IpeyserT je OocaoBHO U3 WwiaHa 10. 3akoHa O OCUrypamy, ajay y TOM 4YIaHy MMa jOIIl Ha-
MMEHOBaH»a TIOCIIOBa HESKMBOTHHX OCATYparka O KOjiMa ce 3aKOH O TIope3y Ha IIpeMuje
HEKMBOTHIX OCHTypama He ofpebyje, y TO3UTHBHOM WM § HEraTHBHOM CMHCIY Te
peun. 360r Te MpaBHE MPa3HIHE HEIOYMUAIIE CY M3BECHE, KaKO W3 YIUIa MOPECKUX Opra-
Ha, TaKO M U3 YIIa MOPECKNX 0OBE3HMKA-OCATypaBava.

ITopekso Tux HegoymuIle je y 3aKOHy O OCHTypamy, Koju je uiaany 10. y yak 19 Ta-
Yyaka ¥ OPOJHIM ITOATaYKaMa a0 CIHCAK MOCTIOBA HESKUBOTHHX OCHTYParha. Y TOM CIIH-
CKy HaOpajajy ce MOCIOBH HEXKMBOTHUX OCHIYpama, aiu ce He Aedpunuiry. Yman 10.
3aKkoHa 0 OCHTypamy JIOLUPaH je y IIPBOj IJIaBU — Y OCHOBHUM ofipefidamMa —I1a je OWIo y
IyXy oOpe 3aKOHOIAaBHE TEXHUKE J1a C& HOBH MTOjMOBH HESKUBOTHIX OCHTYPAEha TIOjeMId-
HAYHO Jie(pMHUIITY ¥ TIME YCIIOCTaBe pa3iuke Meby wuma. Crucak u3 uiana 10. Tor 3a-
KOHa, pa3yMe ce, Huje IOTEKAo Off pelakTopa OBOT 3aKOHa, Beh je Buille-Mare npuia-
roben npeBoy u3 npasa EY. Hosenupajyhu oBaj 3aKOH U3 Harpey HaBeIeHUX pasiiora
MOTY Ce CBH IIOCIIOBH HEXKMBOTHUX OCUT'Yparba Ae(PUHICATH Ha HAUMH Jla pa3jivKe Oyay
jacHe M HECYMIbUBE, a Y TPOTUBHOM OBaKaB CITVCAK BUIIIE IIITETH HErO IITO KOPYUCTH.

5.2.Y jemHOj TauI| OBaj 32aKOH jaCHO OCBET/baBa PETVIEMEHTAPHO NPABO OCUTYparha
aHAIBAPAHO y OBOM pafy. Y wiany 11. 3akoHa o mope3y Ha mpeMuje HESKUBOTHUX OCH-
rypama je mpefiBuheHo fja ce Ha OfHOce, KOjU HHCY MOceOHO ypebeHn THM 3aKOHOM
(mpuHYyHA Harwiata, Kamare, 3acTapesiocT U JIP.) CXOAHO NMpUMEbYje 3aKOH KOjiM ce
ypebyje mopecku mocTynak M nopecka agMuHucTanyja. [Ipyrum peunma, 3a cBe IITO
HHje ToceOHO MPOMHMcaHo Y Wwiany 11. Tor 3akoHa cxofHO he ce npuMemnuBaTH 3aKOH O
MOPECKOM TIOCTYIIKY U OPECKO] aIl;[\/II/ll{I/IC’[’paHI/IjI/I.24) ITpema ui. 140. no 199. u mp. 3a-
KOHA O TIOPECKOM TIOCTYTIKY U TIOPECKO] aIMUHICTPAIUjU TIpeBrhEeHN Cy TIpaBo Ha fie-
JIOTBOpPAH MPABHH JIEK, IPaBO Ha MPABUYHO Cyberbe, 3aIlTuTa IMOBHHE U APYTa JbYCKA
npaBa 1 OCHOBHE ciobopie. [lakie, ocurypaBad y MOCIOBAMA HEKMBOTHUX OCHTYpama
Ha UMe Tope3a MMa MPpaBo Ha Kajly O KOjoj ce pelllaBa Ipef IPYrOCTENeHNM yIIpaB-
HFUM OpraHOM, aJld Taj MCTH OCHTypaBad y CTaTyCHUM cTBapmMa npef; HapomHom Gan-
koM CpOuje HeMa MpaBo Ha 3Kaj0y, HUTHU ITOCTOjH IPYrOCTENeHN yIipaBHu opraH. [la-
Jbe, y UCTO]j KaJCHIAPCKO] TOAMHM, TapilaMeHaT y UCTOM TIOCTIaHNYKOM cacTaBy y 3a-
KOHY O OCHTI'ypay HEIOBOJHHO j& BOMO pavuyHa O JBYACKIM IIPaBAMa M OCHOBHUM CJIO-

24. ,,Cnyx6enu rnmacauk PC*, 6p. 80/2002, 23/2003, 70/2003 n 55/2004.
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6omama, ay 3akoHy O Mope3y Ha NpeMije HEXKUBOTHUX OCHTYPakba JIOBOJBHO j& BOJIHO
padyHa O JbYJICKVM IIpaBUMa M OCHOBHIM ClI000/1ama.

3akbyunn

1. Hapopna ckymuTuna Penryonuke Cp6uje Tokom 2004. ropuse foHena je 50 Ho-
BUX 3aKOHa 1 37 HOBella 3aKOHa, anu Meby buMa Huje Ouna o6e30ebena yckinabeHocT.
3aKoH 0 OCHI'ypamy jeflaH je o mpuMepa HeycKirabeHOCTH ca ApyruM 3akoHnMa. OH je
noHeT Maja 2004. rofiuHe, a MOMYHCKU ce TIO3MBa0 Ha JIBa CUCTEMCKa 3aKOHA y O0JIacTh
npusperie. Of1 Ta {Ba 3aKOHA IIPBH je IIPECTA0 1a BasKU MEcel] IaHa IO CTYNakby Ha CHary
3aKoHa O OCHTyparby, a APYTH YETHPH MeCea AOIHIje. Y MECTO HHX JJOHETa CY /iBa ITOT-
MYHO HOBAa CHUCTEMCKa 3aKOHa 3a 00IacT MpUBPENE, ca KOjuM 3aKOH O OCHTI'ypamy HHje
HU Ha4YeJHO HH Y TIOjeIMHOCTIMA YcKilaheH. Y OffHOCY Ha Ta JIBa HOBa 3aKOHa 3aKOH O
OCHT'ypamy je ImpeypameHo ToHeT. Panu o6e36ebema ycknabeHocTr 3akoHa y obmactu
npuUBpefie, MOTpeCHO je Oe3 opytarama 3aKOH O OCHTYParby YCKIIAIUTH ca Ta /jBa MOTITY-
HO HOBA 3aKOHa y 00IacTH NPUBPENE, Tj. ca 3aKOHOM O CTEYajHOM IOCTYIKY M 3aKo-
HOM O TIPUBPENHUM JIPYIITBAMA.

2. Parudukarmjom EBporncke KOHBEHIMj€ 32 3aIUTUTY JbYACKHX IIPaBa 1 OCHOBHUX
co0oyia, Ta KOHBEHIIM]a je IoCcTana cacTaBHU JIEO CUCTEMa ITpaBHUX U3Bopa y PenyOmnu-
i Cpbuju Tokom 2004. roprHe. KOHKpeTHO, TOM KOHBEHIIH]jOM ITPAaBO HA JIEIOTBOPaH
IPaBHU JIEK, NIPaBO Ha MPABUYHO Cybeme, 3allITUTa UMOBUHE U PYTa JbYACKA IIpaBa U1
OCHOBHE cITO0O/Ie TToCTajle Cy Hepa3NBOjHH JIe0 crucTeMa npaBHuX n3Bopa y PC. Y kos-
KypEeHIMj1 3aKOHa Kao U3BOpa IpaBa M Te KOHBEHIHje, Kao M3BOpa IpaBa, KOHBEHIMja
MMa TIpAMaT, T1a 3aTO HaBefleHa JbYJICKa IpaBa M OCHOBHE cl1o0ozie Tpeba yrpaguT y
OHE 3aKOHe Y Koje Hucy yrpabeHu. 3akoH 0 ope3y Ha IIpeMHje HEXKUBOTHIX OCHTYparba
uMa, IpuMepa pajd, yrpabeHo MpaBo Ha JIeIOTBOPAH IPaBHU JIEK, AOK 3aKOH O OCHTY-
pamy HeMa yrpabeHo To IpaBo, a 00a NMajy UCTH MPEeAMET Peryiicamka — AeNaTHOCT
ocHTypama ¥ JIOHETa Cy Y MaHJaTy ACTOT mapiamenTa. OunIiieiHo je 1a Tpeba ycrocTa-
BUTH METOJOJIOLIKO JEIUHCTBO Y 3aKOHUMA KOjH PETYIIUIITY IENAaTHOCT OCUTYparba.

3. Tume 1mTo je patudukoBaHa EBporicka KOHBEHIja 3a 3alUTHTY JbYCKHX ITpaBa
u ciobdopa y mpaBHu nopefak Pemmyonmke CpOnje yiao je u EBponcku cyp 3a jbyiacka
npasa y Ctpa30ypy, WHa1Ie OCHOBaH TOM KOHBEHIMjOM. [Ipey THM cyioM MOTy TpasKu-
TH 3aJJOBOJbEH-E CBOjUX IIPaBa U3 HaBEICHE KOHBEHIMjE (pU3MUKa 1 PaBHA JIUIIA U3 Ap-
>kaBa wiaHuna Casera EBporne, kao u came Te ipskaBe-uIaHUIE, aKO CE CTEKHY YCIIOBH
3a Ty npaBHy 3amTuty. [lenummuaan yBUA y ipakcy EBporckor cypa 3a jbyjcka mpasa y
CTpa36ypy25) yKa3yje Ha pyKuWje TMOMMarke Harpej] HaBOheHUX IMpaBa W OCHOBHUX
cro6ofa U3 Te KOHBEHIMje Off ToMMama JhYACKUX ITPaBa M OCHOBHUX clio0ofia 6e3 yBiia

y Ty mpakcy. Crora, HoTpeGHO je Hallly yIpaBHY 1 CYACKY IpaKcy, yKIbydyjyhu u ycras-

25. Hyana Mone u Karapuna Xap6u: [IpaBo Ha npaBu4HO cybeme (BOguy 3a MpUMeEHY diaHa 6.
EBporicke KOHBEHIMje 3a 3allTHTy JbYACKHX mpaBa), Beorpan, Kauuenapuja y Beorpany
Casera EBpomne, 2003, ctp. 19-28.
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HOCYJICKY TIpaKkcy, yrnogoouTtu npakcu EBporickor cyfa 3a jbyjcka npasa y Ctpazoypy.
Oga ynono6spaBama MOpajy Jia 3aXBaTe U MPeMETe U3 IENIaTHOCTU OCHTYpamba.

Mr Slobodan Iliji¢,
Research fellow, Belgrade

INSURANCE LAW IN REPUBLIC SERBIA - LEGAL SOURCES

The author analyzes the three laws regulating insurance matters passed by the Nati-
onal Parliament of the Republic of Serbia in 2004. These are The Insurance Law, The
Law on the National Corporation for Housing Loans Insurance and The Law on Taxes
on Non-life Insurance Premium. The Insurance Law should be amended and supplemen-
ted to harmonize it with the Corporation Law and Bankruptcy Law. The Convention for
the Protection of Human Rights and Fundamental Freedoms was ratified in 2004 provi-
ding for the right to a fair trial, the right to an effective remedy and other human rights
and fundamental freedoms. This Convention has become a legal source in the Republic of
Serbia. The European Court of Human Rights in Strasbourg was established by this Con-
vention and in this way it has become a part of our legal system.

Therefore the Insurance Law should be amended and supplemented in sense to in-
corporate human rights and fundamental freedoms from mentioned Convention. The
Law on Taxes on Non-life Insurance Premium incorporates some of human rights and
Sfundamental freedoms. The Law on the National Corporation for Housing Loans Insu-
rance relates to a newly established institution which is, as usualy, facing with initial diffi-
culties. The author points out that all three laws mentioned above should be amended
supplemented in accordance with the provisions of the Convention for the Protection of
Human Rights and Fundamental Freedoms.

Key words: The Insurance Law, The Law on the National Corporation for Housing Loans
Insurance, The Law on Taxes on Non-life Insurance Premium.



