08-02_Dusko Dimitrijevic_New.fm; ctp. 728

Ap dywxo Jumuiupujeeuh,
Huciuuiuyw 3a mehynapoony uoauiuuxy
u upuepeoy, beozpao

IIpaBHa perynaTuBa KoHnecuja y Penyomumm Cpoujn

Pe3ume

Y u3zpaoru uH@pacitipyKiypHux ipojexaitia uau excuroatiauuju ipupoOHux
bozaiticiiasa u U3sopa, MOOepHL MehYHAPOOHL LPasHLL KOHYeliiu Tonase 00 floitipebe
3aKBYUUBAMA KOHLECUOHUX cilopadyma. Tlo obuuajy, oeu axitiu yKaby4wyjy pu 3auH-
itiepecosane citipare: KOHUeOeHIa (Op#asy Ul YHCY OPHCABHY HepUItIOPUJaIHY jeOu-
HULLY), KOHUeCUOHAPa (KOH30PUUJYM 3AUHILEPECOBAHUX IPAGHUX AULA CHeyUjaiu3upa-
HUX 3a 00pebhere 0eaailiHOCTiiL Y OK8UPY U0jeOUHUX TIPpUBPEOHIX ZPaHa) U (puHaHcujepa
KOHUecuoHapa (iipusaitine Oanke, mehyHApOOHe PUHAHCUJCKe UHCILUILYLUje UL aZeH-
yuje 3a punarcuparbe U3so3a). Y UpeitixoOHoM ilepuody, MHOZe Opxcase y UpaH3ULLL
passune cy coliCiliBeHO 3aKOHO0AsCitiBo y 080j obaacitiu, obpahajyhu Hapouuinly tax-
Y Ha Yilsphusarse iapameitiapa HeollxOOHUX 3a Upoueoypy 3aK/by1usarsa KOHUECUo-
HUX yZosopa. Y oM cmucay cy passuie u 00z208apajyhy opZaHusauuoHy citipyKitypy
OCHUBAHEeM AZEHUUJA KOMIEIIEHIIHUX 34 60herse 110CA08a4 6€3aHUX 30 KOMUECUOHE
APAHHMAHE U KOOPOUHAULY Ca HAOAEHHUM OprcasHUM itleauma. Cee ce 080 HUHL paou
[lojeOHOCTHABHUBAMA TIOCILYUKA U CMAFEHA HYHCHUX itipouikosa. Hacitiojehu Oa ce
ipubawrcu ceeitickum citianoapouma, Peityoauxa Cpbuja je ycsojuna adeksaitiny pez-
Jzamuef) KOJoM ce Ha Tpasu Ha4UuH Thexcu IpUOALNCUTIL CEIICKOM THPHCULUIILY KAl
wana.

Kwyune pewu: kornuyecuje, y2osop o Kouecuju, akiti 0 KOHUeCUjU, 3aKOH O KOHUecujamd,
jasHu itieHoep, KOHUeCUOHO tipedy3ehe.
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Ilojam konnecuja y mehynaponnoj npaBuoj npakcu

Y MebyHaponHOj Ipakcy 3HaUYEH:-¢ KOHIIECHja je €BOMyHpaIo, TaKo Aa ce Off Kia-
CHYHO TIOMMaHMX KOHTPAKTYEJIHNX aKaTa OHE CBE BHILE CXBATajy Kao JIPXKaBHU aKTU
cyu ZeHepuc, KOJUM ce yHyTap Ap’KaBHE TepUTOpHje, MpHu3Hajy ofpehena cyOjeKTuBHA
IpaBa CTpaHNM (PU3MYKIM ¥ TIPABHIM JIMIAMA, a TIOCPETHO, Kpo3 (hopme MehyHapon-
HOIpaBHE 3aIlITATE, 1 I-IXOBIM JIpsKaBama. Ta mpaBa ce JaHac ogHoce Ha (PYHKIFOHH-
Cambe JaBHUX CIyKOW (utilitly concession), eKCIUTOATAIN]Y TPUPOHIX OOraTCTaBa M n3-
BOpa (extractive concession), alv 1 Ha BpILIek-e TIPUBATHIX POhecHja Wik Ipakce y Ha-
jpazmmauTHjIM O0JTacTUMAa COLjalTHOT X1BOTa. KoHIlecHje cy y mpoIuiocTy HacTajane
y ycIIoBMMa Kajia je Tpebao BOIUTH BeJIMKe KOpIopalyje 1 HHyCTprjcKa npemy3eha
Kajia je jaBHA JIp>KaBHA ympasa JJ03BOJbaBaja MOjeJMHIMA 1 TIPUBATHAM JPYIIITBAMA
Jla YMECTO e Bpilie ofipeheny fenaTHOCT jaBHe yrpase (HIp. jaBHE PajiOBe, NHBECTH-
myje y rpabeBUHAPCTBY, MHIYCTPHjU, PYIAPCTBY, CIIOJBHO] TPrOBHUHU U JIp.). YuM Gu ap-
>KaBa Ojayala, I0Jbe KOHLEAUPAma jaBHUX CIIY>KO0M je cyxkaBaHo. Tafa je mebyrum Ha-
CcTyIaja ¥ peajiHa OIacHOCT Off IIPENly3uMatha PECTPUKTABHIX JAPSKAaBHHUX Mepa Koje Mo~
rabajy JeraiHo ycrocras/beHa cTeueHa IpaBa.~ Prsuim o] HaumoHanm3anuje, eKCIpo-
npujanyje, KOH(UCKalyje, ay v off MH(JIIanuje Wi MPeKOMEPHOT KoeOama Halyo-
HAaJIHEe BaIyTe je, pa3yMe ce, peajiHa OMAaCHOCT Y €EKOHOMCKH Hepa3BHjeHIM ApsKaBaMa 1
TO 3a CBAaKOT OHOTI' MHBECTUTOpA KOjU YJIaXKe CBOj KaluTall y yCJIOBUMA I7le MHCTUTYLIH]jE
He (DYHKIMOHUIITY Y CKJIAAy ca YCBOjeHNMM cTargapanMa. Hakon [Ipyror cBeTckor pata
y TOM TpaBIy je JOIUIO IO YVHOIICHA T3B. CIlAOUAUIAUUOHUX U UHIHEPHALUOHAAU-
306aHUX KAGY3y1a Y KOHIECHOHE YrOBOpe,>) KOjU MPE/CTaBIbajy MAHIMATHI CTAHIAD
MIOHAIIAka ¥ MehyHApOITHIM MPUBPEHIM OTHOCKMA.

Kaxko xoHIIecHoHap CHOCH PH3WK 32 COTICTBEHM aHI'asKMaH, OH j& 3aMHTEPECOBAH 32
Ipey3uMare APKaBHOT MOHOIIONA Y BPIICHY KOHIEIUPAHNX IOCIIOBA U TO Y3 MCKIBY-
Jerme OO0 KakBe KOHKypeHmje. Ha Taj HauwH, ycTyIubeHa ApsKaBHO-ayTOPH30BaHA
npuBWIernja 6u Tpedana ja HONPHHOCE HE3aBUCHUjEM BPIIECHY BIIACTH Y IPsKABH, ILITO
G IIONATHYKE yTHIAje OCTABIIO 1o crpari.?) Inak, Heke pskaBe H3BO3HMIIE KAIHTa-

1. Y mamem mpoMoBHcamy TakBe Mpakce, y OynyhHocTn 61 Tpebaso oOpaTH BHUILE MTaXKbe Ha YITyTCTBA
cajip:KaHa y HEKHM Off MebyHapOoHOIPaBHUX MHCTPyMEHaTa Kao ITO cy npuMepa pagu: “IIpaBHn
BOAMY 32 (pEHAHCHpame MH(PpacTpyKTypHUX mpojekara’ Kommchje 3a MehyHapomHO TproBuHCKO
npaso (UNCITRAL) u3 2000. roguse, a Koju yTBpbyje npenopyke Biagama ap>kasa y IHby Kpeu-
pama 3aKOHOJ[aBHE MOJIMTHKE y OBOj obnacTu. I1omTo ¢y y HeroBoM cTBaparmy yuecTBOBAlIU Ha-
JBUILIM NPaBHM E€KCHEPTU M3 MOjeJMHUX Jp:KaBa U NPEACTaBHULM MebyHapo[HUX OpraHu3aiuja
nonyt Opranusanyje 3a eKOHOMCKY capafmy i pa3soj (OECD) u EBporicke GaHke 3a OGHOBY U pas-
Boj (EBRD), 0Baj HHCTPYMEHT MOKe MPECTaB/baTH PEaHy OCHOBHILY 32 MMIUIEMEHTALH]Y IIO3U-
THBHOI MebyHapoOJHOI KOHIIECHMOHOI IIpaBa y Hall yHyTpallllbd IIpaBHU Iopefak. Bupern:
»Legislative Guide on Privately Financed Infrastructure Projects«, UN Publication Sales n°E.01.V41S-
BN 92-1-133632-5, New York, 2001.

2. Georg Schwarzenberger, Foreign Investments and International Law, London, 1969, ctp.. 6.

3. MHrepHaimoHamm3anyuja KOHIECHOHNX YTOBOpa Ce Hajlpe Oriiefia y Npu3Hamby OArOBOPHOCTH 3a
BHUXOBO Kpiewme. Bugern Hinp »Congo-AGIP arbitration«: Yearbook Commercial Arbitration, 1983,
vol. 8, crp. 133.
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J1a, IOHOCE TToceOHe 3aKOHOJJaBHE aKTe O U3[[Bajarby CpeficTaBa U3 OyIeTCKHUX IIPUXOa y
CBPXY HaJJOKHafIe KOjy 61 H-WXOBH I'pabaHy 1 IpaBHA JIAIA TPETPIIENN Y HHOCTPAHCTBY
300r HeKoMepIjaaHux pu3rka (Hip. Jaman, Hemauka, @paniycka, CAl, YjenumbeHo
KpasmeserBo Benmuke Bpuranyje). JInne Koje el ia CBOjy HHBECTHLH]y OCUrYpa Off
MONUTUYKUX PU3KKa IuTaha MO MpaBWiIy W3BECHY MEUHAMAIHY npemujy.”’ TepeT y Tak-
BOM CJIy4ajy YIVIABHOM CHOCH H-eroBa Biafa Koja 3aksbydyje ca ApsKaBoM IIPAMaoLeM
YTOBOP O OCHTYpary CTPAHIX HHBECTHIIN]A.

Y onpebennM npaBHIM crcTeMrMa KOHIIECHje TIOAPa3yMeBajy CIIydajeBe yCTyamba
Ha eKCIUIOATaI|jy IPUBATHOT P’KaBHOT IOMEHA, y3 ocliobabara Off jaBHUX TepeTa.
M3meby apskaBHUX BIACTH M KOHIIECHOHAPA CE 3aKIbYdyjy ITOCEOHN YTOBOPH BE3aHM 32
yJlarama Kamurana, CBe y HIUbY Ipefy3iMamha jaBHIX pafioBa WK HCKOpHUIIThaBama jaB-
HUX fo6apa. [Ja Ou Omna ucnymeHa npaBHa (hopMa, KOHIIECHje MO MPABIIY cafpkKe
KOMIUTKOBAH CHCTEM PEIUIPOYHO YTBphHeHUX mpaBa u o6aBe3a. Taj ogHOC je komou-
Hayuja jasHux u ipusaitinux tipasa. 3a 6eHepuIjapa KOHIECHOHA IIPaBa 3Ha4e 03BO-
JIy yIpaBibaba, Kopullthemha 1 Y>KUBarba MPEeAMeTa KOHIIECHOHOT NIPaBa, 10K 32 Ip3KaBy
KOja rapaHTyje KOHIECH]Y, TO IIOApa3yMeBa C pyre CTpaHe, KOMIJIEMEHTApHY 00aBe3y
Ha OCHOBY jaBHOT 1 IPHBATHOT ITpaBa. [1pu ToMe ce yHarpe CTUITY/IHIITY YCIIOBH UCIIIa-
Te Harpajie KOHIeCHOHAPY Y BUY PocHTa.

Tymaueme KoHIecrja y MehyHapoaHOj Tpakcy MoJasy Jla YMH-CHUIIE f1a ce Pajiil O
NpaBy NCKOpHIIThaBama y HOJbOIPHUBPENH, PYAApCTBY, HHIYCTPHj!, TPTOBUHM U IPYTHM
NPUBPEHIM IpaHama off crpase npepyseha.’) EKOHOMCKe KOHIECHje He IPOM3MIase
U3 MIPOCTOT M3BpIIIaBamba OIIITET 00AaBE3HOT TpaBa, Beh 1 3 BpIIerma AUCKPEIOHAX
IPaBHUX aKaTa KOjUM ce rapaHTyje yKuBambe ofjpeheHnx IMOBUHCKIUX IpaBa Koja Tpa-
IWLMOHAIIHO MTPUIafajy Apkasu. Kos BUXOBOT Bplliea je Moryhe BpeMEHCKO OrpaHu-
Yyere Ip’KaBHUX CBOjUHCKA IpaBa Ha KOIHY, HOf3eMIbY, MOpY 1 ToaMopjy. Tume ce ofi-
CTyTIa Off KJTACHYHOT CXBaTamha KOHIECHja Ka0 KOHTPAKTYEIHOT OffHoca n3Mehy KoHIe-
CHOHapa ¥ KOHIIEAICHTA jep, caM aKT O YCTyMamwy CyOjeKTHBHUX NpaBa je jeHOCTpaHu
KOHCTUTYTHBHH IP>KaBHU aKT IOJl pEXKUMOM jaBHOT 1paBa. OH je yjeIHO IIpaBHU OCHOB
3a YTOBOPHO Tpel3Upame MPUBATHONPABHUX OfHOCA. Y KOMIIAPAaTHBHO] NIPAKCH HE
MIOCTOjY MACHTUYAH TIPUCTYI KOHIECHjaMa Y aIMAHUCTPATHBHOM YHYTPAIIELEM, B Me-
bynapoyaoM npaBy. KoHnecyjy no npasminy MoXKe fa TapaHTyje ApsKaBa y OKBHpUMA
MebyHapoziHo npeyserux o6ase3a. MebyTuM, ako je akT aHra’koBamba YHyTap Ap:Kas-
HOT JIOMEHA JIeO YHYTPALIHEer IPaBHOT MOPETKA, OHfla ce MPOOJIEM NOCTaBIba Y APYTy

4. Maurice Hauriou, Précis élémentaire de droit administratif, Paris, 1926. ctp. 790.

5. The Export Credit Financing System in OECD Member Countries, Paris, OECD, 1982.

6.  Muoppar Cyknjacosuh, Foreign Investment in Yugoslavia, The Institute of International Politics and
Economics, Belgrade and Oceana Publications, inc., New York , 1970, p. 65. 3a myntunarepanto ¢u-
HaHCHjcKO 00e30eheme AUPEeKTHUX cTpaHuX nHBecTnuyja BuaeTy: Ibrahim Shihata, Commentary on
the MIGA Convention, Foreign Investment Law Journal, 1986, vol. I, cp. 195. etc.

7. Institut de Droit International, Les accords entre un Etat et une personne privée étrangere, Annuaire de I’
Institut de Droit international, 1979, vol. 58, ctp. 42-103.

8. United Nations Report of International Arbitral Awards, 1948, Vol. I, crp. 468.
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paBaH. Y TOM HOIIIey IIpaBHU U3BOP 3a HACTaHAK KOHIECHje MOXKe OUTH yrOBOp MU
3aKOH.

Konnecnje y ynyrpammem npasaom nopetky Penyoimke Cponje

Y namem 3akoHy o KomxecmjaMa,g) KOHIIECHje ce JISTEPMUHUIITY Ha JiBa HAYMHA.
ITpBo ce pedpunmIy 2 Cy TO TpaBa KopuIlThemha MPUPOJHOT OoraTcTBa, J00apa y or-
IITOj YIIOTpeOr Wi 00aBbarba IeJTATHOCTH O] OMIITET MHTepeca, Koje HaJIesKHI Jp-
SKaBHY OpraHM yCTyTIajy foMaheM mim cTpaHoM Jimny Ha ofipeheHo BpeMe, TIOf YCIIOBH-
Ma TIPOITICAHUM 3aKOHOM, U y3 Tutaharhe KOHIIeCHOHe HakHaje. [{pyru HaunH oOyxBata
13B. 5.0.T. ciucreM KOjU ce CTUITYJIUIIIE KPO3 YCTYIamke, M3TPajiiby U Kopuiherme o0je-
Kara, ypebaja mim mocTpojera KOHIIECHOHAPY, d posteriori, W NPefajy UCTAX y CBOJUHY
Peny6mmm Cp6wuju (,,Build-Operate-Transfer*). EKOHOMCKa TETMCXOIHOCT OBOT' IPY-
TOT TIOCTOjH, TTIE IIOCTOjW HEOMXOJTHOCT IaJber pa3Boja YCIIYsKHUX NETaTHOCTU U MH(ppa-
CTPYKTYpe, au 6e3 MPOMEHe CBOjUHCKOT OOJIMKA JIPsKaBHE MIMOBUHE 1 armrana. 0

IIpema yCBOjeHOM 3aKOHCKOM pellersy (Wi. 5), MPOU3MWIa3u /1a je IMpeaMeT KOHIe-
cHje OorpaHMJeH Ha MpupoiHa GoraTcTBa U o0pa y OMITOj yIoTpeOr Kao U IeIaTHO-
CTH Of OHIITer uHTepeca (HIp. caobpahaj, TeneKOMyHUKaLWje, eHEPrepreTuKy, BOIO-
npuBpeny u ip.). O6jeKTr KOHIIECHOHUX IpaBa Cy OTy/ia, 1o0pa y ApsKaBHO] CBOjuHM Pe-
ny6muke Cpouje. !

Komnnenent je Penyonka CpOyja y unje uMe 1 3a unju padyH uctyna Biaga, ogHo-
CHO Y NOjEMHAM CJIy4ajeBIMa ceé HOMUHAJIHO MOT'Y IIOjaBIbUBATH U jeIUHMIIA JIOKAIHE
caMOyIIpaBe, aJlH je HBIXOBO IIPABO Ha 3aKJbYIEH-¢ KOHIIECH]je OTPAHITIEHO MPETXOHOM

9.  «Cnyx06eHu rinacHuk» Pemy6muke Cpouje 6p. 55/03.

10. Y mebynaponHOj mpuBpefHO] mpakcu noctoje pasHoBpcHe KoMmOmHammje B.O.T. cucrema. Taxko,
IIOCTOje KOHIECHje KPO3 U3rpajiiby, YIPaBibabe 1 MPEHOC MOjeJUHUX CTPATEIIKIX o0jeKaTa y Kpa-
jHbe Hepa3BUjeHnM 3eMJbaMa Y3 MMPEeHOC CBOjiHe KoHIecroHapa (Build—-Operate-Own), mOTOM KOHII-
ecuje Kpo3 3ajeIHIYKO MHBECTHPALE TJIE Ce BPIIN ITIJTAHUPame, U3rpajiiba 1 YIIPaBJbakbhe IPOjeKTOM
(Design-Build—Operate), i Ha Kpajy, HHBECTHPAmbE Y CTPATEIIKAM IpaHaMa IPUBPEJHE NeIaTHOCTH
I7le ce BpIIM CaHalyWja, a IMOTOM M penaTpuanuja ocrBapere nooutn (Pexabmmurare—Omnepate-
Tpascgep). 3aHIMIBIBO J1a HOBH LPHOTOPCKH 3aKOH O yuelrhy MPUBATHOT CEKTOPa Y BPIICHY jaB-
Hux ycayra npeasuba nog 5.O.T. cucremoM - aaBame nosiacTuie o crpaHe Biane unm gokanHe
caMoyIpaBe Ha U3rpajiby, KopHITheme U IpeHec jaBHAX npefy3cha y3 pasHe gopaTHE popMe IOIMyT
u3rpafme-Iu3uHra-Tpaicdepa, HU3rpafme-TpaHcdepa-PyHKIMOHNCakha, ypebuBama-(hyHKINOH-
ucama-Tpancgepa, caHupama-pyHKInOHNCama-Tpancdepa. Bupetn: «CnyskOenu rinacHuk» Pemny6-
muke Lpne 'ope, 6p. 30/02.

11. Ynanom 1. 3akoHa o cpefcTBuMa y cBojunu Peny6ike CpOuje 06jeKTn Ha KojuMa IOCTOj! JIPKaB-
Ha CBOjHHA Cy: ,,lIpUPOJIHA OOraTCcTBa, fOOpa y OMIITOj yHOTpeOH, fo6pa Off ONIITEr HHTEpeca, Kao
cpeficTBa Koja Cy y CBOjHHH Ap:KaBHUX OpraHa W OpraHM3alHja, OpraHa W OpraHU3alyja jeAUHANA
TEepUTOpHjaliHEe OpraHu3alyje 1 JIOKaJIHe caMOyIpaBe, jaBHa mpeay3eha 1 ycTaHOBe U pyre opra-
HM3auyje UujH je ocHuBay 6mwino Peny6Gnuka GUIo opraHu JOKaJHe caMOYIIpaBe; CTBapu uirpabene
OJHOCHO IPHOAaBIbEHE CPEACTBAMA KOja Cy y AP:KAaBHO]j CBOJHHH; CPEACTBA OJJHOCHO IPUXONH OCT-
BapEHN Ha OCHOBY yllarama Jp»KaBHOT KanuTana y npefyseha u apyre opraHmsanmje; cpeficTsa 3a
KOja ce YTBPJM Jia HEMajy BIAcCHUKA U JIpyra CpefcTBa Koja Cy y CKJIay ca 3aKOHOM Y JP3KaBHO]
cojuan’. Bunetn: «Ciy>x6eHu rinacHuk» Penrybmmke Cpouje 6p. 44/99.
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carnmacHoithy Biaje. 3akibydyjeMo jja Hocumall mpaBa pacroararba Hajl KOHIECHOHIM
ITOOpOM MOsKe OUTH jeIHO W MCKJBYIMBO HOCHIIAI CyBEpEHE BIIACTH. 3aKOH PETYIIAIIE
J1a KOHIIECHOHAP MOKe OuTH foMahe WK CTpaHO MPaBHO WK (pu3ndKo Jme. CTpaHuM
JIWIEM Ce CMaTpa: CTPaHO (PU3MUKO JIMIE, CTPAHO IPABHO JIMIE CA CEUIITEM Y WHO-
CTpaHCTBY, Ip:kapbanuH [IpskaBHe 3ajennmie Cpouje u Lpre 'ope ca mpeGuBanuii-
TEM, OTHOCHO OOpABUIIITEM Y MHOCTPAHCTBY my>kuM of 10 ronuHa. Y ogHOCYy Ha Moryh-
HOCT YyCTYyIama KOHIIECHje CTPaHOM JIMIly, 3aKOH MpefiBuba OrpaHuyerha y il 5. cTaB
3., M TO Y €KCKIIy3WBHIM JIeTIATHOCTIMA IpeMa 3aKOHY O CTPaHNM ynara}bmwa,lz) ay
KOjIMa CTpaHO JIMIle He MOXKe OCHOBaTH mpefysehe (HIp. y obmacTy pon3Boime 1
MPOMETA HAOPY:Kakha ).

3aKOHOM cy IpoNKcaHa HeKa Off OMIITe NpUXBaheHNX Havena Koja je faBasal KOH-
1ecuje My>kaH jja UCTIOIITYje MIPWINKOM yCTyNama KoHiecrja. Tako, mpema Haweny jeo-
HAKOZ U UpasU4HOZ TUpeitimana, KOHIEIEHT je TyskaH Jja He CIIPOBOJY JUCKPUMUHALA]Y
IpeMa KaHguaTuMa y MOCTYIKY, a IITo ce 00e30ebyje Kpo3 jaBHOCT U TpaHCHApEH-
THOCT, Ha 0a3u yHarpesi 00jaB/beHIX KpUTEpHjyMa KOju MOpajy OUTH GI1aroBpeMeHo 1
PABHOIPABHO NOCTAB/LEHN CBUM KaHAWAATHMA Y TOCTYIKY. [IpUINKOM 3aKIbyunBama
KOHIIECHOHOT aKTa 3HAYajHO je MpUXBaTame Havella OOJMTalFioHOT TIpaBa O ayilioHO-
MUJU 80/ba, KOJIM ce M3BECHO 00e30ebyje cIToO0HO peryaucame MpaBHUX OJHOCA U3-
Meby yroBopHux crpaHa. C 063MpoM Ha Haueao cao600He MpicuLLHe YIllakmule, yae-
CHUIMMA Yy MOCTYIKY ce 00e30ebyje cmoboiHa KOHKYpPEHIja y CKIIafy ca CBUM IO3HU-
TUBHAM IPONCHAMA.

IIpounenypa ogodopasama KOHIeCHja

3aKkoH 0 KOHIlecHjaMa PeryJiie Hajipe MPeTXOHN OCTYIaK fAaBama MpejyIora
penyonuukoj Biagu o ogoOpaBamy KoHiecrja. Tako, npenyor ynyhyjy HajyieskHa Mu-
HHCTApCTBa WIIM OpraH ayTOHOMHE IOKPajuHe, CKYMIITHHA jeAUHIIIE JIOKAIHE CaMOy-
IpaBe Ha YMjIM ce TEPUTOpUjaMa Hajla3W IpeaMeT KoHmecrje. [Ipyra 3amHTepecoBaHa
JIa Takobe MMajy MpaBoO MHULMPAH-a HOCTaBIbarba MPEIora Off CTpaHe OBMIAITheHOT
npejyiarada. AKO je IpeiMeT KOHIIeCHje N3rPaiiha, OfpsKaBarbe U KOPUIIhemhe «CTpa-
TemKUX objekaray 3a Peryonuky CpOujy wiy mmpy MebyHapoyiHy 3ajeqHuily, mpeior
3a flaBame KoHrecja ce ynyhyje Haponnoj ckymurrran. Ha ocHOBYy ekoHOMCKO-(hu-
HAHCHjCKUX TIOKa3aTesba M COLMjaHUX MapaMeTapa, HaaIeskKHO MUHHUCTApPCTBO Jajbe
TpUnpeMa IpefIor 3a JOHOIIEHE aKTa O KOHIECHj!, Kora y KOHa4HOj (hopMU JOHOCH
peny6miaka Bnapa. [Tocroje iBa m3y3eTKa off OBOT IpaBmiIa: ) YKOJIMKO CE Pajid O €K-
CIUTOATAIj MUHEPAJTHAX CHPOBMHA HA TEPUTOPHjY ayTOHOMHE TTOKPAjUHE MPEJIIOT ca-
CTaBJba HaJIEXKHN OpraH ayTOHOMHE ITOKpajiHe; 6) YKOIMKO Cy KOHIIECHje Be3aHe 3a
M3rPafIby, OfpsKaBamke U Kopuitheme 00jeKaTa HaMEHEHNX 32 00aBIbalkbe KOMYHAJ-
HUX JETIATHOCTH, HAaJJIeXKHH OpraH jefiuHuIle JIoKanmHe camoynpase. Y. 10 3akoHa
npenBrba /ja KOHIIECHOHH aKT MOPEN OCTAJIOT CAIPsKU 1 IPEIMET, POK W TEPUTOPHjaTHY

12.  «Cnyx6enu rmacauk» Peny6mmke Cpbuje 6p. 3/02; 5/03.
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aJIOKaI|jy BpIIICHa KOHIECH]je, OCHOBHE €JIEMEHTE jaBHOT TEHJIepa IyTeM KOora ce BPIIH
n300p KaHAMaTa 32 KOHIIECHOHAPA, HAUMH M YCIIOBE HCIUIATe KOHIIECHOHE HAKHAfE,
06e30ehema rapanmuja 3a JoOpo M3BPIIEHE MOCNA, YCIOBE 3alITHTE HA Pajly U 3alllTh-
Te YOBEKOBE OKONMHE. KOHIIECHOHM aKT MO3¢ CafipskKaTé U MPOIEHY BUCHHE yJarama
KOja ce yTBpbyje y OfHOCY Ha BPEeIHOCT o0jeKkaTa uuja je peKOHCTPYKIHja, afanTalyja
WY caHalfja IpefIMeT KOHIIECH]e.

IocTynak jaBHor Tengepa

Camo npoBobeme TeHfepcKe npolenype je 00aBe3Ho, a eKcenmyja je MoryhHa ca-
MO Y ClIy4dajy Kafia 61 BeroBO CIpoBObere OMI0 Off U3Y3ETHOT 3Havaja 3a HAllMOHAIHY
6e30eHOCT U CUT'YPHOCT Y KOM CITyuajy penyonmuka Braa foHocH cienyjanas akT Ko-
ra o6jaeibyje y CityzkOenoM riacHuky Penyonuke Cp6uje (wian 11). OrnammaBame je
00aBe3HO Mo 3aKOHy O KOHIecHjama, YAME Ce OrJlac jaBHOM TpeHaepy o0jaBibyje y
Ciy>k0€HOM ITaCHUKY M HajMarbe y jeqHOM JomahieM JqHeBHOM JmcTy (wiad 12). 3a me-
roBO O0jaBJbUBALE j€ HAJJIEXKaH UCTH OHAj OpraH KOju je HajyieXkaH 3a U3pafy — Ipu-
TIpeMy TpefyIora 3a IOHOIIEHE aKTa O KOHIECH]U. Y KOJIMKO ce KOHIIECHOHO J00pO Ha-
Ja3W Ha TEPUTOPUj ayTOHOMHE MOKPAjuHE, HAIEKHN OpraH ayTOHOMHE TOKpPajiHe
MOKe 00jaBUTH OIIAC M Y TIOKPAjUHCKAM CITy>KOEHIM HOBHHaMa. Y CBaKOM CITy4ajy, po-
KOBHU ce padyHajy ofi AaHa o0jaB/buBama oraca y Ciy>kGeHoM IiacHuKy Peny6muke
Cponje.

IIncmene moHyAE ce Mpefajy MUHUCTAPCTBY WM IyTeM IPEnopydeHe MOIMINIbKE
(unau 13). BiaroBpeMeHe 1 ypejae oHyje pa3marpa Tengepcka KOMHCH]a, KOjy 00pa-
3yje HaIesKHN MUHWICTAp W Y YMjH CACTaB yia3e YIVIE[HN CTPYUhalld U3 €KOHOMCKE,
(uHaHCHjCKe, TIPaBHE, TEXHIUKE OOIaCTH O 3HAUaja 3a mpeMeT KoHiecrje (wiaH 14).
Jennor unana Komucyje 6upa Hapofsa cKymuTiHa, 10K jefHOT 1IaHa MOTY UIMEHOBA-
TH ¥ OpraH ayTOHOMHE IOKPajuHe - YKOIMKO je WCTH OpraH OMO Ipefyiarad faBama
KOHIIECHje, OTHOCHO jeTHHIA JIOKAJIHE CaMOYIPaBe ako je MpeaMeT KOHIecHje 00aBiba-
e KOMyHAIIHNX fesaTHocTr. Komrcrja foHocH ofytyke BehnHOM Ti1acoBa Off YKYITHOT
6poja winanosa. [Ipuctyn npu oTBapamy noHyfa monyhaua je cnobopat. [Tonymy je mo-
ryue noByhu, HajkacHuje 10 McTeKa poka YTBpheHOT y orviacy o jaBHOM TeHaepy. Komu-
cHja y TOKY CBOT pajja BOAH 3aIICHUK Y KOjU YHOCH ITpuMefi0e Ha CBOj paji, OCHOBHE IIO-
JaTKe O NPUCIENNUM IMOHYlaMa, HBUXOBO] ONaroBpeEMEHOCTH U YPEAHOCTH. 3aluCHUK
notnucyjy wiaHosu Komucuje u oBnanthenn npepcraBaum nonybaua. Tengepcka Ko-
MHCHja KOHIAIIPA PaHT JIACTY 10 OCHOBY KOHIIECHOHOT aKTa M jaBHOT TeHjiepa U Jo-
cTaBiba je Biamum y hopmu m3BelnTaja, 3ajeJHO ca 3alMCHIKOM, y POKy of1 60 maHa of1 ia-
Ha oTBapamwa MoHyfa. CacTaBHU [Ie0 M3BEIITaja je 00pa3lIoKeH! NPEIor Hajoober
kaHpypara. ITo npujemy usBelraja, penyonuuka Biaga y poky of 30 nana oHocu ofi-
JyKy 0 ofipebuBamy KoHIlecuoHapa Kojy objasibyje y Ciy>k6eHoM ritacHuky. ITponon-
rUpame poKa je Moryhe kaja je mpeMeT KOHIIeCHje Ha TEPUTOPUjU ayTOHOMHE ITOKpa-
juHe, M KaJja ce MOKPajuHCKOM OpraHy ocTaBiba pok of 30 aHa 3a JocTaBy HOpeGHOT
MHUIUbeHa. Briaga he moHeTy ofyyky 1 6€3 OBOT MUIIUbEH:a, YKOIUKO HAaJTIESKHU OpraH
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ayTOHOMHE TIOKPajUHe He UCTIONITYje OCTaB/heH! PoK. [lamke, 3akoH npenasuba ia ofy-
Ky 0 M300py KOHI[ECHOHAapa HATIESKHO MIHUACTAPCTBO IOCTaB/ba CBMM YUECHHUIIIMA, KO-
ju y roryHCKOM poKy ofi 15 mana nmajy paBo npurosopa penyomakoj Biagn y ogaocy
Ha 3aKOHHUTOCT CIIPOBENECHOT MOCTYIKA. Biramiia oyyka 1mo OBaKBOM IIPATOBOPY je KO-
HayHA. Y YECHUIM Ha TEHJEpY MMajy IpaBo Ha MoBpahaj IENO3UTa CeM Y CIy4ajy Kafa
yme ofpebeHo 3a KOHIECHOHapa, HAMEPHO OAyCTaHE Off 3aK/byUeHa yroBOpa O KOHIIE-
cuju (wraH 19). CupoBoheme mporenype jaBHOT TeHepa ce (huHammupa ¢ra3oM Ipero-
Bapame ca n3a0paHuM KOHIlecHOHapoM. Biiajia nMeHyje mperoBapauky KOMUCH)Y y ca-
CTaBy Of] HajMam-€ TPH WiaHa Koja OJIsKe Tpery3upa caipskuiy 1 OUTHE eJIeMEHTe yro-
BOpa y HEMOCPEHIM IIPErOBOpUMA ca KOHI[ECHOHApOM (uiaH 21).

Yropapame KoHIecHje

YroBop o KoHIecHju 3aKibyuyje Bnama PenyGnike CpOuje Kao KOHIIEIEHT C jeTHe
CTpaHe U KOHIIECHOHAp C JIpyre CTpaHe. YTOBOP MpaTH yCJIOBE YTBPHEHNM KOHIECHO-
HUM aKTOM 1 3aKOHOM O KoHIlecujama. Pok 3a 3akibyuemse je 60 faHa of IpaBOCHaXKHO-
CTH OJJIyKe O ofipebuBamy KOHIeCHOHapa. AKO je ofpebeHo Bullie KOHIIECUOHapa, yro-
BOp HOTIIHCYje CBaKH Off KOHI[ECHOHAPA WX CIIEIHjaTHO OITYHOMOKEHO JIMIE Off CTpaHe
ocranmx KoHIecronapa (wriad 23). KoHiecnony yroBop ce 3akibydyje y icMeHoj pop-
MM ¥ MojyIeske 006aBe3y perucTpanyje Kox MuHuCTapeTBa HajyIeXkHOT 3a MOcoBe (hu-
HaHcja (wian 24). 3aKOH O KOHIeCHjaMa MPEenu3upa CaapKuHy YTOBOPA O KOHIECH]H.
OH o6yxBaTa nojiaTKe O YTOBOPHHUM CTpaHaMa, IpeIMETY KOHIIECHje, POKY U YCIOBIMa
HETOBOT' IIPOY:KEeHha, (prHAHACK]CKOM IIIaHy, FapaHI|j| 3a YPEJHO U3BpLICHE 10Ca,
CTaHfapjMa Ipou3BoJia 1 yciyra, TpaHcepy TEXHOJIOrUje, KpUTepujyMuMa 3a ofpe-
buBame nena-Taprga Ipou3BoAa 1 YClyra 3a Kpajihe KOPHCHIKE, KOHIIECHOHO] HaKHA-
v (BUCHHA, POKOBH, YCIIOBH U HAu¥H ITahama) paBuMa 1 00aBe3ama y IoIey mpe-
ny3uMama Mepa o0e30ebrBama OMIIITOj CUTYPHOCTH, IPaBy Ha IPEHOC KOHIIECHje, Bpe-
MeHy U HauMHy TpeNiaje HeMOKPETHOCTH, 00jeKTa, ypehaja mim nocrpojea u cramy y
KOMe Ce OHM MOpajy TIpefjaTH, TPOMEH-CHIM OKOJIHOCTHMA U «BHUILIO] CHITN», HAUMHY pe-
IIaBarka CIIOpOBa ¥ IIPAMEHN MepOoflaBHOT 1paBa. Ha 0CHOBY 3aKOHCKOT TEKCTa, MOXKE
Cce 3aKJbYUNTH JIa je 3aKOHOJ[aBaIl IeTaJbHO PEu3upao OUTHE eJleMeHTe yroBopa, IMa-
jyhu y Buly eKOHOMCKY 3Hayaj 1Oclia ¥ KOMIUIETaH YTHIA] KOji UMa Ha EeJTOKYIHY IIpH-
BPEJIHY JIETATHOCT TEPUTOPHjE Ha KOjOj Ce Haja3u KOHIECHOHO A00po (wian 22). Kao
IITO BIAUMO, 3aKOHOM ce YTBphyjy ONTHM eleMeHTH KOHIIECHOHOT YToBOpa. Y OfHOCY
Ha KOHIIEJIEeHTa Kao Haj3HauajHuja o0aBe3a ce mpefBrbha NpeHoc Kopulthewa 1 yrpas-
Jbarba Ha KOHIIECUOHOM A00PY, Tj. CBOjEBPCHO YBObEHe¢ KOHIIECHOHApA Y TTOCEN KOHIIe-
croHoT TIoOpa. KoHnecronap je o6aBe3aH jja MCIUIATH HAKHAy Ha HAYWH NpeaBubeH
KOHI[ECHOHAM aKTOM H YTOBOPOM O KOHIecHju (wiaH 26).

3aKkIby4ereM KOHIIECHOHOT YTOBOPa, KOHIIEMISHT CTYIIa y IPABHU OJHOC HA OCHOBY
KOra je yskaH Jia 32 BpeMe Tpajarka KOHIIECH]e MMPeHece MPaBo KOpHUIherha U yIpaBiba-
Ha HaJ] KOHIIECHOHNM J100poM. HaurH 1 pok npenaje npeBrbajy ce KOHIIECHOHUM yTo-
BOPOM, K0 M CTarhe HEIOKPETHOCTH M O0jeKaTa KOju ce Pefajy y ApsKaBUHY KOHIIECH-
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oHapy. KoHrefeHT jemun 3a mpaBHe 1 (pM3MUKE HEAOCTATKE KOHIIECHOHAPY 3a IpaBa
KOja nporsniase 13 3aKoHa, KOHIIECHOHOT YTOBOPA M €BEHTYAIHOT YroBOpa O (hiHaH-
cHpamy MPOjeKTa 3aKJbyJIeHOT ca (PMHAHCH]CKMM ycTaHoBaMa. CTpaHNM JIMIMa ce Ta-
paHTyjy mpaBa yTBpbeHa MehyHpOHIM yroBOpyMa O MOJCTHIIARY U 3aITUTH CTPAHUX
ynarama Koje cy 3akibyamie CPJ u Cpouja (wian 33). Takobe, 3amuTura npasa KOHIIE-
CHOHapa KOj je BPIIIN UCTPAaKNBaHa MUHEPAITHUX CHPOBHHA je 00e30eheHa mpaBom mp-
BEHCTBA 32 100ujamk-e KOHIECHje 3a eKCIUIoaTalyjy, TOof] YCIOBMMa YTBpheHrM 3aKOHOM
¥ YTOBOPOM O KoHuecHju. TTomrro je Moryhe ga y mpaxcu obe 10 eKcrponpyjangje, ofi-
HOCHO TIpeAy3UMaa PECTPUKTHBHIX Mepa Off CTpaHe Ap:KaBe y IWhy ypeheme rpabe-
BUHCKOT' 3¢MJBUIIITA, KOHIIEICHT 110 3aKOHY O KOHIlecujama MMa ob6aBe3y Jja OBe IO-
CTYIIKE CHPOBEJE Y XUTHOM IIOCTYIIKY. Y TaKBOM CIIy4ajy, KOHI[ECHOHAp MMa 00aBe3y
lla IUIaTH TPOIIKOBE EKCHpOoNpHjalyje IMTO ce ONmKe Tpenu3npa KOHIECHOHUM
yroBopoM. MebyTum, Kajia HajiliesKHU Ap>KaBHU OpraH IOHECEe PECTPUKTUBHU AP>KABHU
aKT KOjUM Ce BpIIM eKCIpOolpHjalyja IpaBa Ha MpeMeTrMa KOHIIECHje, KOHIIEAECHT
nMa 06aBe3y 1a KOHIIECHOHAPY UCIUIaT! 6e3 ofyIarama HakKHaAy Koja He MOxKe OUTH Ma-
Ha Off TPKUIIHe (wiaH 34). 3aKOH JIUCIIO3NTHBHO yTBpbyje f1a je cako yBeharme Bpef-
HOCTH TIpeIMeTa KOHIECHje HACTANIO IPH BPIIEHY KOHIIECHOHE JIETIAaTHOCTH cBojuHA Pe-
nyomuke Cpbuje. KoHneneHT 61 y TakBIM CIIydajeBUMa UMAo MCIUIATUTH HAKHANY 3a
yurEbeHa TOOOJBIIIaha KOHIIECHOHAPY, MOJT YCIIOBOM /1a jé YTOBOPOM TaKBO PEIICHE U
npeaBubeHo (wian 31).

Ycryname npasa Kopuiihema 1 yIpapbaka KOHIIECHOHIM T00pOM, Iopa3yMeBa
00aBe3y mahama T3B. KOHUeCUOHe HakHade. Y TIATamY je HOBUaHa 00aBe3a KOHIIECHO-
Hapa Koja ce ofjpebyje Ha OCHOBY KOHIIECHOHOT aKTa i yroBopa O KOHIecHju (unaH 27).
KsanureT, KaTeropuja, KONMMIMHA, HAMEHA U TPIKHAIIIHA [IeHA IPUPOITHOT GOraTCTBA MK
1o0pa y OIIIToj yHOTpeOH, Kao M BPCTa AEIAaTHOCTH, TPSKUIIHY YCIIOBU IIOCIIOBAbA, Y-
>KIHA Tpajama KOHIIECHje, OUeKMBaHa TOOUT 1 PU3UK MOCTIOBamka Cy eJIEMEHTH Koje 3a-
KOH HaBOJM KOJI BaJIOpH3allije U3HOCA KOHIlecHoHe HakHajie. (wiaH 27). Cpefcrsa f0-
OWjeHa MO OCHOBY KOHI[ECHOHE HAKHAJEe MPENCTaBIbajy OyLeTcKH Npuxof Pemyonrke
Cp6uje. N3noc o 30% mnpuxopa mpurmajga ayTOHOMHO] MOKPAjUHA HA YMjOj CE TEPUTO-
pyju 00aB/ba KOHILECHOHA JIENIATHOCT, IOK 5 % cpeficTaBa IpuUllafa jeqUHALM JTOKaIHe
camoympaBe 3a (pUHAHCUPam-e BUXOBOT pa3Boja u uHdpacTpykrype (wian 28). O6ase-
3a KOHIIECHOHApa je JIa MOCTYIIA Y CKIIaTy ca HaYeIOM CaBeCHOCTH M TIOIITEa, TE Ja ca
AY>KHOM HaxKHOM IIPUCTYIA U3rPajitbil, Oip>KaBary U KopHithemwy oljekara u 00aB-
Jbarby KOHIIECHOHUX AETaTHOCTH, ONHOCHO KOpuIlthery 06apa Off OMIITET HHTepeca y
CKJIajly ca IponucuMa Kojuma ce ommke ypebyjy mpocTOpHO 1 ypOaHUCTHUKO IUTaHUpa-
e, Kopulltherse 100pa Off OMIITEr UHTepeca U 3allTUTa KHBOTHE cpefuHe (wiaH 29).
Hosuny npepcrasba 06aBe3a KOHIECHOHapa fia Ipefia y Ap>KaBUHY KOHIIENICHTY HabeHe
IpeMeTe Y 3MJBHIITY KOjU MPENICTaBIbajy HCTOPH|CKE, KYITYPHE U IPHPOIHE BPETHO-
cTH, 1 TO 6€3 OMITO KaKBe HAKHAJE. Y CITy4ajy /la HacTaBaK M3BOhema pajioBa MOTEeHIH-
jasHO yrposKaBa Te NpefiMeTe WU HIXOBY LIENIHY, KOHIIECHOHAP je Ay>KaH ia 00ycTaBI
pajioBe M O CBeMy 00aBECTH HAJJICSKHU OpraH 3a 3allITHTy MCTOPHJCKUX, KYATYPHUX U
npupopHux BpegHoct (wiaH 32). OGjekTe Koju ¢y u3rpabeHn Mo OCHOBY KOHI[ECUOHE
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JIeIATHOCTH, YKIbYUYjyhH B TOCTpOjerha 1 onpeMy y (YHKIHjI 00aBibamka UCTe, KOHIIE-
CHOHAp je {y>kaH Jja O UCTEKy KOHIECHje TIPEAaTH y TOCEe] KOHIEICHTA.

Tpajame Konmecuja

3aKoH 0 KOHIleCHjaMa BPEMEHCKH OTpaHIJaBa TPajarmhe KOHIIECHOHOT YyroBopa Ha
30 roguna (unau 6). Pok Tpajamba KoHIecHje ce opebyje y 3aBUCHOCTH Off IIpeaMeTa
KOHI[ECHje W OYCKWBAHE NOOWTH y 00aBIbamby KOHIIECHOHE HENaTHOCTH. [lpmimmkom
onpebrBarma poka, a HoceGHO NPH YCTYNamy eKCKITY3MBHUX IpaBa, y3uMa ce 'y 003Hp
CTeleH Npey3eTor PU3UKa, ToTpeda 3a M3rpaghoM 00jeKTa Y TOYETHOM MEPHOAY, Kao 1
noTpeba 3a pa3BojeM KOHKYPETHOT TPSKHUIITA Y JOMEHY KOHIIECHOHE IeIaTHOCTU. Mo-
ryhHOCT mpofy>Kema poKa ce MOKe MPEBAAECTH CAMAM YTOBOPOM O KOHIIECHH M TO
YKOIIUKO IO 3aKJbY4eHY yroBopa iohe 10 OUTHE IMPOMEHe OKOHOCTH KOje CYIIITHHCKA
OTEXaBajy HEroBO UCITYEHEH-E, OTHOCHO YKOJIMKO CE YCIIe]] IbIXOBOT HACTYIIamha He MO-
>Ke ACTIYHUTH Wb ¥ CBPXa KOHIIECHOHOT yroBopa (rebus sic stantibus). T1orpeGHO je Ha-
PaBHO U 1a ce TaKBE IPOMEHE HUCY MOIJIE IPEABAIETH Y MOMEHTY 3aKJbyJeHha YTOBOpa,
Te JIa HYje[lHa YTOBOPHA CTpaHa He CHOCH KPUBHILY 33 FbIXOBO HACTyIame. TakBa OKOJI-
HOCT je peluMo, IpoMeHa OOjeKTHBHHX YCIIOBa KOjU OTEXKaBajy UCIYH-EHe YroBOpa.
Hacryname ongpebeHnx oKOIHOCTH MOXKe UMaTH YTUIA] Ha M3BPIICH-E KOHIIECHOHNX
mpaBa u o6aBe3a. HacTynamem OBIX OKOJHOCTH JIONA3W WITH JIO TIPECTaHKa, WIIA [0
mpeKuyia KoHecroHor ogHoca. CyITHHCKA pa3nuka mMeby nmpecranka u nmpeknpia je
Jia IPECTaHKOM KOHIIECHOHOT OJTHOCA YTOBOP O KOHIIECH)H BUIIIE HE POM3BOJH IPABHY
cHary (imposibilium nulla obligatio), MoK KOp IpeKwyia He MONa37 10 OKOHYAa MPaB-
HEX OffHOCa Beh ca TpecTaHKOM OKOJHOCTH KOje CY Ta Y3pOKOBaJle, KOHI[ECHOHU OfHO-
cH HacTaBlbajy Tehn Tamo rae cy u cramm. KoHnecnonn ogHOC Mo 3aKOHY O KOHIIECH-
jama MoxKe TIpecTaTé y HeKOJMKO ciydajeBa. Hajipe je To cirydaj mpecraHka yroBopa o
KOHIIECHjH UICTEKOM POKa, PACKUIIOM WJIH U3 3aKOHOM YTBPHEHHUX pa3iora. 3aTuM KOH-
Tjecrja TPecTaje OTKYIOM CXOJHO YTOBOPEHHMM WM 3aKOHOM IPOIHCAHVM YCIIOBUMA,
KaJia CJIeIN WCIUIaTa paBIyYHe HaKHae KoHecroHapy. KoHrecrja mpecraje u ycen
ofy3UMarsa 13 3aKOHOM TIpefiBrbheHrX pasiiora (HIp. pa3iora jaBHe 6e30e/lHOCTH), T10-
TOM 300T OTBapama 1 ClPOBOhea cTevaja Wi JINKBHUALFje, Al 1 Y CITyJajy Aa je mpa-
BOCHA3KHO YTBPHEHO f1a je Y TIOCTYIIKY /1aBamha KOHIecHje OWto ofpeheHnx HerpaBull-
HOCTH KOje Cy Y3pOKOBaJIe ¥ KPUBIUHY OITOBOPHOCT H-CHIX YIECHIKA Y TOBOPHE CTpa-
HE Y KOHIIECHOHOM IOCITY MOTY MIPENBAACTH U APYTe pa3iiore 3a MPecTaHaK KOHIECH]e
(uman 41). 3aKOHOM je IUCIO3UTHBHO YTBPHEHO jia 1O IpeKuyia AoMas3’ Kajia ce BpIile-
HEM KOHIIECHOHE JICNaTHOCTH YIPOKaBa JXMBOTHA CPEAMHA W 3[[PABIHE WM 3aKOHOM
3amTiheHa nofpyyja 1 00jeKTH, IOTOM y cily4ajy o0jaBe paTHOT CTamba, y Cly4ajy He-
MoryhHocTu o0aBibama eaTHOCTH 300T 3HAaTHUjET olITehema 00jeKTa KOHIIeCHje Koje
HHje CKPHBIO W KOje HHje MOCIIeINIa TPyoe HelasKihe KOHIIECHOHAPA T KOHIIECHO-
Hor npeny3eha, ajy 1 y IpyruM ciTyJajeBuMa IpeiBIhEeHIM KOHIIECHOHIM YTOBOPOM.
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IIojam konnecnonor mpenyseha

3aKoH O KOHIleCHjaMa Ha YOIIIITEH HAUMH PETYIINIIE OCHIBAKE, OPraHM30BAE 1
TIOCITIOBAHE KOHIIECUOHOT npeny3eha.13) Tako je KoHIIecHOHap Ay>KaH Aa y poky of 60
JlaHa Off IaHa 3aKJby4YeHa KOHIIECHOHOT YroBOpa OcHyje npeny3ehe koje he mocraru HO-
cmall mpasa u o0aBe3a 1Mo KOHIeCHOHOM yroBopy. Hanme, Ha npeny3ehe ce mpeHoce
mpaBa u 00aBe3e KOHIlECHOHapa W3 yroBopa o koHiecuju. M3y3erak je ciydaj, Kana
KOHIlecHoHap nMa Beh perncrpoBano mnpeny3ehe 3a 00aBibarkbe KOHIIECHOHE JIETTaTHO-
CTH, OHfIa HUje y 00aBe3n fa OcHuBa HOBO mpemy3che (wian 35). ITo omurrumM npaBwim-
Ma KOHIIECHOHO Tpeny3ehe ce ocHMBa Kao APYINTBO Kamuraja. Y IIOINIeAy YCIoBa 3a
HUXOBO OCHUBA-E BasKe ofipefioe 3akoHa O IPUBPEAHIM APYIITBIMA U 3aKOHA O CTpa-
HUM yJIaramnMa, ajiu 1 IPYTU MPOIICH KOjuM Cy ypeheHN yCIIOBH OCHMBAEha 1 MOCTIO-
Bama npeny3eha, Kao murama (PUCKAIHNX U IApUHCKUX pactepehema. [Ipu Tome ce
IpUMeHa IPeAMETHHX PONHCA Y CIy4ajy IHUXOBe m3MeHe Kpehe y rpaHniaMa npaBmiia
J1a Cy 3a KOHIIECHOHO Ipey3he MepOoTaBHI OHM POIKCH KOjH CY MMOBOJbHUjU (wiaH 38).

3aKkoH 0 KOHIlecHjama IpefiBuba Jja ce KOHIeCHOHO npeny3ehe ocHuBa Ha ofpebe-
HO BpeMe Koje He Moxe ourn ayske of 30 ropuna. [Ipecranak KoHrecuoHor npeny3eha
Ce CTHITYJIAIIIE YTOBOPOM O KOHIIECH]H. Y KOIIMKO YTOBOP HE CapsKM TaKBE Ofpenoe, Ba-
K€ OINIIITA MPABWIA O NMPeCTaHKy npefy3echa u3 3akoHa o crevajy WM 3akoHa O MpHU-
BpemHIM ApymTBiMa. OHo mmTo je lex specialis y offHOCY Ha ipyra ApyIITBa KalnTana
jecTe YMHbEHMIIA 1A ce IPIIMKOM JIMKBUAAIM]je KOHLIECHOHOT pefy3eha, 06jexTH, ypeb-
aju ¥ IOCTPOjerba, Kao U APYTU NPEMETU U3 OKBHPA KOHIECH]€ YCTYIAjy KOHLIEACHTY —
Penry6mmm Cp6uju, Te He yi1ase y TMKBHJAIAOHY, OTHOCHO cTedajHy Macy (wiaH 37. CT.
2). WzyzeTHO, aKo je mpeny3ehe ocHOBaHO Ha HeonpeheHo BpeMe Tpe 3aK/byunBama
KOHIIECHOHOT YTOBOPA, OHO TI0 TIPOTEKY YTOBOPEHOT pOKa He MOXKe 00aBIbaTH KOHI[E-
CHOHY JIETTATHOCT, Al MOKe HACTABHUTH Ca ITOCIIOBAKEM Y OKBUPY IPYIUX PETHACTPOBA-
HUIX JICIATHOCTH.

Pemasame cnopoBa

3a pemaBame MehycoOHMX CITOpOBa Y OCTBapyBamy TpaBa 1 00aBe3a Koje ce OfHO-
ce Ha HeMmoKpeTHa Jo0pa, 3aK0OH O KOHIecHjaMa TIPOIICYje HaJIeXKHOCT cyna y Peny6-
s Cp6Ouju. 3a ocTalie CliopoBe ce MOXKe YTOBOPUTH HAJITIESKHOCT joMahe Wi cTpaHe
apOuTpaske y 3aBUCHOCTHU Off TOTra, fia JIM je KOHIIECHOHAp AoMahe WM CTpaHO JInie
(unan 39).14)

OnuTu 3aK/by4ak

3Hauere KOHIlecrja Y MebyHapoiHiM TPaBHUM OKBHpPHMA €BOJIYHPA, TAKO Jla ce
IpUpoa KOHIIECHOHNX aKaTa CBE BHUIIIE TIOMEpa O KOHTPAKTYEJHIX, Ka APsKaBHIM aK-

13.  Jesgmvmp Mutposuh, Kornecnono npenysehe, I1pasan xxusor, 2000, 6p. 11, crp. 173-179.
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TUAMa Sui generis. AHaIM3a MPUCYTHUX PellleHa Y PemyOoIuIKoM 3aKOHOJJABCTBY YIIPAaBO
HaBOJIU Ha jeflaH OBakaB 3akiby4yak. Hanve, 3aKoH 0 KOHIlecHjaMa rapaHTyje KOHIECU-
OHa IIpaBa 1 00aBe3e MELIIOBUTOT KapakTepa, KaKo jaBHa, TAKO U PUBATHONpaBHa (dro-
it mixtes). TlocTynax 3akbydera, M300pa KOHIIECHOHAPA, POK Tpajarba ¥ MPaBHU pa3-
JI03¥ FETOBOT IIPECTaHKa, IMITIEPATHBHO CY YTBPHEHN 1 HE MOTY Ce jeJJHOCTPAHO MeHa-
Tn. Haueno ayroHoMuje BoJbe YTOBOPHUX CTpaHa JIoJa3u JI0 u3pakaja Koj| yTBphrBama
MOJJAJIUTETa BasKEHha 1 TO Y OKBUPMMA IPOIUCAHUX 3aKOHCKUX MoryhHoctu. OcHOBHA
obaBe3a JAp:KaBe- KOHIIEAIEHTA jecTe fla Ha KOHI[ECHOHapa IIpeHece TIPaBo YIIPaBIbarba 1
KopwuIlthema KOHIIECHOHOT 00pa, IOK je mpuMapHa o0aBe3a KOHIeCHOHapa Iahame
KOHIECHOHE HAaKHafIe. 3aKJbydeHe YrOBOpa O KOHIECUjH, KOjU je TI0 IIPUPOU TepeTaH
YIOBOp, yKa3yje Ha BUIIIECJIOJHOCT IPOLEAype KOja NpOU3IIa3u U3 yHapey YTBpheHux
yCIIOBa KOju TpefiBubajy MOHOIIeHhe KOHIIECHOHOT aKkTa Off cTpaHe pernyonuuke Briane,
CIIPOBObEH-E MOCTYIKA jaBHOT TEHJIEpa U €BUJICHTHPAE YTOBOPA Y IUCMEHO] (hopMU
Kofi Munmncrapcersa ¢puHancuja. [Tponucano Tpajame KoHIecuoHor yropopa o 30 ropgu-
Ha, OTpefielbyje HEeroBy TEMITOPAJHY IIPUPOY 32 UHje je U3BPIIEHE MOTPeGHO Mpeny-
3UMaTH CYKIIECUBHE ITpECTalyje.

Dr. Dusko Dimitrijevié,
Institute of International Politics
and Economics, Belgrade

REGULATION OF THE LAW ON CONCESSION IN THE REPUBLIC
OF SERBIA

Summary

The analyses cover a broad spectrum of legal questions of concession acts. Author
gave explanation of international law practice after World War Il and developing rules
so-called “stabilization and internationalization clauses” in concession agreements. Sub-
sequently, with transitional trends in former socialist economy, legal conclusions of the
new Law on Concessions in the Republic of Serbia have been discussed. Actually, the
Law guarantees enjoyment of State property rights to domestic and foreign physical and
legal persons and concession rights for exploitation of natural resources and conducting
activities of general interest. It regulates the conditions and procedures for obtaining a li-

14. KonBeHumja o pelraBamy HHBECTHIMOHUX CIIOPOBa M3Meby ApsKaBa U Ap>KaBIbaHa JIPYTUX [pKaBa
n3 1966. rogure, omoryhaBsa pelraBame ciopoBa n3Meby pKaBa U CTpaHIX WHBECTHTOpPA. Y3 U3y3-
“Marbe U3 HAJJIeSKHOCTH ITpaBa ¥ Cyf10Ba ApsKaBe y KOjOj Ce BPIIIN HHBECTHPAL-E BPIIIU CE CBOjeBPCHA
MHTEepHalMOHanu3anuja cnopa. KoHBeHnyja ycraHoBbaBa crnenujainnn Mebynapopsu uenrap 3a
pelaBambe MHBECTUIOHKX CIIOPOBA UKja je Ha/NIeXKHOCT JIMMUTHPAHA OCTOjalkheM IOCeOHOT CIIo-
pasyma m3meby fpkaBe KoHIeieHTa U KoHlecnoHapa. Bugetn: Conventon on the Settlement of In-
vestment Disputes Between States and Nationals of Other States, 1966. UN Treaty Series, Vol. 575, ctp.
159.
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cense for concession. It includes “Build-Operate-Transfer System”. The Republic of Ser-
bia Government has a primary role in adopting a concessional Act and concession is
granted through a public tender. A Concession Contract is signed between the Govern-
ment and the concessionaire in written form, within 60 days of the deciding on the conce-
ssionaire. The Contract is concluded according to the conditions prescribed by the Con-
cessional Act. If the object of the concession is construction of communal facilities for
performing communal activities, the Contract is signed between the authorized local go-
vernment body and the concessionaire, with the written consent of the Government. The
maximum concession length is 30 years and concessionaire has obligation to incorporate
the enterprise for performing concessional activities. The Contract is entered in the Cen-
tral Concessional Registry. From the legal point of view, Contract is transferred from cla-
ssically understood contractual relationship to governmental acts sui generis, typical
combination of public and private rights. National investment codes approve tax and cu-
stoms benefits for prospective concessionaire. If the event of a change in the law under
which a contract has been executed, the original provisions of the law will apply, unless
the changes are more favorable to the concessionaire.

Key words: Concession, Concession Contract, Act of Concession, the Law on Concessi-
ons, Public Tender, Concessional Enterprise.



