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Dr Mirko Vasiljevié¢
Professeur et Doyen de la Faculté de Droit
de I’Université de Belgrade

Le code de commerce Francais (1807) en tant que modéle-
exemple du Code de commerce Serbe (1860)

Résumé

Dans cet article, I'auteur essaye de répondre a la question suivante: dans quelle
mesure le Code de commerce frangais (1807) a-t-il influencé le Code de commerce serbe
(1860). L’ auteur constate qu’il s’agit d’une influence directe, et par conséquent le Code
de commerce serbe ne représente a la base qu’une traduction abrégée du Code de com-
merce frangais (de son premier livre). Avec son Code de commerce de 1860, ainsi
qu’avec son Code civil de 1844, bien qu’ayant une tradition juridique pauvre (I’éduca-
tion universitaire juridique commence en Serbie en 1841), la Serbie a manifesté sa ma-
turité et son orientation vers ’édification d’un Etat de droit. Dans le contexte de ce sujet,
I’auteur traitera également de la question de l'importance du mouvement de codification
en général, ainsi que de la question du concept d'acte de commerce (subjectif et objectif)
et du concept de réglementation commerciale (I’unité ou la séparation par rapport a la
réglementation concernant l’acte civil).

Les mots clés: le code de commerce, la codification, I’acte de commerce, la réglementa-
tion commerciale, le code civil, I’acte civil et la réglementation civile.
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1. De I’'importance du mouvement de codification

Aujourd’hui, ainsi qu’au début du 19° siecle, dans le public juridique professionnel
existe une grande division entre les partisans du «mouvement de codification», qui engend-
re les actes de codification — les codes, et les adversaires de ce mouvement — les anticodifi-
cateurs. Si nous laissons a part des arguments qui se trouvent dans un second plan et si
nous ne nous arrétons, pour les besoins de cette discussion, que sur les arguments «por-
teurs», alors, il est certainement possible de dire en faveur de la codification qu’il s’agit de
I’édification des monuments juridiques d’une valeur durable, qui marquent un temps plus
long, en élevant le niveau de la conscience juridique et de la culture, et par conséquent le
niveau de la sécurité juridique et en exercant une influence forte sur les cultures juridiques
du milieu proche et lointain, alors que contre la codification, particulierement en matiere de
droit commercial, il est possible d’accentuer la dynamique de la vie commerciale, qui ne
supporte point des législations fixes et immuables, qui en tant que telles ont du mal &
changer et ainsi peuvent constituer le frein par rapport aux besoins commerciaux et au lieu
de servir a la logique du développement, justement elles s’opposent a la logique de vie et
deviennent son frein.

Sur cette ligne de démarcation se trouva également le 1égislateur frangais du début du
19¢ siecle. Ayant en vue les circonstances sociales qui régnaient alors en France révolution-
naire et le niveau du développement social (les débuts : du développement du capitalisme
plus sérieux, de I’initiative privée, de la liberté contractuelle et de la liberté d’entreprise, de
I’établissement de la sainteté de la propriété privée, du commerce en tant que droit univer-
sel et non celui de classe), cette ligne de démarcation était encore plus évidente et plus af-
ftée. De cette distance, il est évident de quelle sagesse devait disposer le 1égislateur
frangais, soutenu par la volonté politique déterminante de Napoléon méme, pour se décider
quand méme, dans les conditions d’une telle ligne de démarcation, en faveur du mouve-
ment de codification et pour établir dés les débuts mémes du 19° siecle de maniére perma-
nente les cinq grands « codes napoléoniens »: Le Code civil (1804),) Le Code de procé-
dure civile (1806), Le Code de commerce (1807), Le Code pénal (1810) et Le Code d' in-
struction criminelle (1811). A quel point la culture juridique des espaces mondiaux, en tant
que valeur universelle, aurait-elle ét€ appauvrie, si la sagesse de cette nature n’y avait pas
prévalu ? !

Sur les mémes lignes de démarcation, ainsi que la France, se trouva également, a vrai
dire un peu plus tard au méme siecle, un petit pays dans les «Balkans montagneux» - la
Serbie, qui, ayant a peine entamé, avec deux insurrections populaires, la lutte pour la
libération contre le regne de cinq siecle de I’Empire ottomane, poursuit le méme chemin,
dans les conditions du régime féodale toujours au pouvoir et avec un prince illettré (Milos
Obrenovic) 2 sa téte?). Ainsi, la Serbie, bien que n’étant pas encore enticrement libérée,
était le quatrieme pays en Europe (apres la France, 1’ Autriche et les Pays-Bas) qui avait

1. Voir: J. Bouineau — J. Roux, 200 ans de Code civil, Paris, 2004, La faculté de Droit de Nis: Recueil des
textes sur le bicentenaire de I’adoption du Code civil frangais — Influence du Code civil frangais sur le
droit serbe, Nis, 2006.
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adopté son Code civil (1844), sous une grande influence du Code civil autrichien (1811) et
également dans une certaine mesure du Code civil frangais (1804),%) mais aussi elle adopta
son Code de commerce (1860) parmi les premiers pays en Europe (un an avant I’adoption
du Code de commerce allemand — 1861, remplacé par le Code de 1897, qui entra en
vigueur en 1900), sous I’'influence directe du Code de commerce frangais (1807).

2. Conception subjective ou objective de ’acte de commerce

Du point de vue du temps, le Code de commerce frangais parait au méme moment ol
I’organisation sociale féodale s’effondre et ou s’établit 1’ordre social du capitalisme. Ce
changement sur le plan juridique est logiquement suivi par le changement de la notion de
I’acte de commerce. Tandis qu’au féodalisme la qualité de commergant était le droit des
castes-classes, ce qui était le cas aussi de ’acte de commerce, qui ne pouvaient étre accom-
pli que par les commercants, la «liberté du commerce» du capitalisme mene a la dispari-
tion de la «caste» des commergants, et le droit commercial cesse de représenter le droits
des classes des «commercants» et devient le droit général, ce qui le fait perdre son car-
actere subjectif. Alors, la conception subjective de 1’acte de commerce, acte qui ne peut
&tre accompli que par les «commergants» (les personnes dont c’est le métier), et dont sont
par conséquent exclus ceux qui n’exercent pas la profession commerciale, cede logique-
ment la place, avec le changement d’organisation sociale, a la conception objective de
I’acte de commerce, acceptée par le Code de commerce. L’égalité des citoyens devant la
loi, la liberté d’entreprise et d’association, et aussi la sainteté de la propriété privée, me-
nent, alors, a une possibilité d’exercice de commerce par toutes les personnes, et donc,
I’acte de commerce devient 1’acte qui peut étre accompli par n’importe quelle personne (le
commercant ou le non-commergant) a condition que celle-la réponde aux exigences objec-
tives du droit relatives a la forme et au sujet, et si ces exigences ne sont pas remplies, 1’acte
en question ne sera point considérée comme commercial méme s’il est accompli par une
personne possédant la qualité de commergant. Or, la définition de la notion de 1’«acte de
commerce » est primaire dans la conception objective, tandis que la définition de la notion
du «commergant» est secondaire — dérivée («Sont commercants ceux qui exercent des
actes de commerce et en font leur profession habituelle. »), alors que c’est le contraire
dans la conception subjective de 1’acte de commerce. Toutefois, la conception subjective
de I’acte de commerce qui semblait étre jugée par la logique de I’histoire comme I’émana-
tion de I’organisation sociale féodale des castes, fut ranimée (« les actes de commerce sont
tous les actes conclues par le commergant pendant qu’il exerce son activité commerciale»)
dans le Code de commerce allemand de 1897, bien que 1’ancien Code de 1861 efit accepté

2. Voir: S. Stojicic — N. Randjelovic, «Le Code civil en Serbie aprés quarante ans — Le Code civil frangais et
serbe, les occurrences sociales dans la période de son adoption», cit. Le Recueil des textes sous 1., p.
141-153.

3. B. Blagojevic, «L’influence du Code civil sur 1’élaboration du Code civil serbe», Revue internationale
de droit comparé, 1954, p. 733-743.
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la conception objective. Le Code de commerce serbe (1860), a I’instar de son modele, ac-
cepta dans le méme sens la conception objective de I’affaire commerciale.

Le systeme objectif et le systeme subjectif de la définition de la notion de I’acte de
commerce, malgré la différence diamétrale dans le point de départ, toutefois menent au
méme résultat a la base dans ces conséquences pratiques. Car, en premier lieu, la concep-
tion objective du Code de commerce frangais («les actes de commerce absolus») avec 1’ap-
plication de la théorie des actes de commerce par accessoire («les actes de commerce
relatifs»)? se rapproche en gros a la conception subjective. Et, encore, les actes exercés par
la personne dont la qualité de commergant lui est admise, sont le plus souvent classées dans
les actes de commerce principaux, et 1’inverse, les actes de commerce principaux, sont ex-
ercés, selon la regle, par les commerg:ants.5 )

3. Dualité ou unicité de la réglementation civile et commerciale

La définition de I’acte de commerce elle-méme, subjective ou objective (ou mixte:
subjective-objective, ainsi acceptée par certaines lois modernes), releve 1I'importance de
ces actes spécialisés par rapport aux actes civils. Et cela sans égard si les affaires commer-
ciales sont réglées par un code particulier indépendant du code civil (la France, 1’ Alle-
magne, ’Espagne, le Portugal, les Pays-Bas, et la plupart des pays de I’ Amérique Latine et
de I’ Afrique) ou bien par un code unique (la Suisse, 1'Ttalie, I’ Angleterre). La dualité de la
réglementation des actes de commerce et civils dont le fondateur est la France (le Code civ-
il, le Code de commerce), ce qui eut été accepté par la Serbie a 1’époque (Le Code civil de
1844 et le Code de commerce de 1860), ne réussit point et réussit de moins en moins
d’établir sur le plan matériel les regles completement différentes pour les personnes (mo-
rales ou physiques) qui exercent des actes de commerce de maniere professionnelle par
rapport a celles qui soit n’exercent point ces actes soit elles les exercent sporadiquement
(citoyens — personnes physiques).

La dualité de réglementations concernant les actes civils et commerciaux, elle-méme
afftita le besoin des formes spécifiques d’organisation et de statut des personnes exergant
des actes de commerce (les commergants et les sociétés commerciales), ainsi que des jurid-
ictions spécialisées (étatiques ou arbitrales : les arbitrages et autres). Cependant, ici non
plus, il n’existe point de parallélisme entre la réglementation double des actes de com-
merce et civiles, d’une part, et I’existence des tribunaux de commerce spécialisés de 1’au-
tre, comme cela paraitrait selon la logique des choses. Ainsi, y a-t-il des exemples de la ré-
glementation double et des tribunaux de commerce spécialisés par rapport aux tribunaux a
compétence générale (civile), ce qui semble devoir étre 1a régle (la France et la Serbie), ain-
si que des exemples de la réglementation double et des tribunaux uniques pour les affaires
commerciales et civiles (les Pays-Bas, I'Espagne). D’autre part, I’unicité de la réglementa-
tion commerciale et civile ne meéne point nécessairement aux tribunaux uniques, mais par-

4. Voir: J. Hamel, G. Lagarde, A. Jauffret, Droit commercial, Paris, 1980, p. 289-300 ; I. Guyon, Droit des
affaires, Paris, 2003, p. 80-88.
5. Asavoir plus: M. Vasiljevic, Le droit commercial, Belgrade, 2006, p. 22-23.
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fois aux tribunaux spécialisés pour les affaires commerciales (' Angleterre,% la Serbie —
apres I’abandon du concept de la réglementation double et I’adoption de la réglementation
unique des affaires commerciales et civiles depuis la Loi des obligations adoptée en
1978).7)

Ces deux conceptions, celle de la dualité de la réglementation des actes civiles et com-
merciales, selon 1’orientation d’anciens codes avec le Code de commerce en téte, ou celle
de I'unicité de la réglementation, selon 1’orientation dominante des codes récents, tout en
ayant des points de départ différents, indiquent a la base, a I’'unisson, le besoin de «com-
mercialiser les actes civiles» exercés par les personnes physiques ou morales en tant que
« non-commergants ». Ce sont les raisons de la dynamisation de la vie contemporaine et de
la circulation juridique contemporaine qui plaident en faveur de cela (la production pour le
marché, la commercialité de la vie quotidienne au lieu de la tradition patriarcale et autre),
les raisons qui permettent et exigent la pénétration du droit commercial (les reégles spécial-
es pour les commergants et les sociétés commerciales) dans le droit civil (1I’application sur
les non commergants des regles spéciales pour les commergants et les sociétés commer-
ciales). Le mouvement de la réglementation dans cette direction, soit de celle du systeme
de la dualité soit de celle du systeéme de I’unicité, est déja évident: la possibilité de I’ organi-
sation des sujets non commerciaux en forme des sujets commerciaux et I’application des
mémes regles du droit commercial sur eux, mémes quand ils n’exercent pas d’activité
commerciale, le développement du concept des actes mixtes ou des actes de commerce
unilatéraux et 1’application des régles commerciales dans ces cas-la sur les non-com-
mergcants (les affaires bancaires et boursieres, les affaires du transport des passagers et des
bagages, les transactions sur titres et autres). Ainsi, «le droit commercial» obtient un car-
actere de plus en plus universel et devient «le droit des affaires» appliqué sur toutes per-
sonnes qui prennent part dans ces affaires, sans égard si elles possedent la qualité de «com-
mer¢ant individuel» ou de la «société commerciale».

4. Définition de contenu et de valeur du Code de commerce

Code de commerce contient la matiere du droit commercial dont le volume est un
quart du Code civil — que 648 articles. Dans sa premiere rédaction, ce code comptait quatre
livres, dont le contenu est suivant : LIVRE Ier - Du commerce en général (Titre Ier. - Des
commergcants ; Titre II. - Des livres de commerce ; TITRE III. - Des sociétés ; TITRE IV. -
Des séparations de biens ; TITRE V. - Des bourses de commerce, agents de change et
courtiers ; TITRE VI. - Des commissionnaires /Section Ire. - Des commissionnaires ; Sec-
tion II. - Des commissionnaires pour les transports par terre et par eau ; Section III. - Du
voiturier / ; TITRE VILI. - Des achats et ventes ; TITRE VIIL. - Du gage commercial ; TI-
TRE IX. - De la prescription ; LIVRE II. - Du commerce maritime ; LIVRE III. - Des fail-
lites, banqueroutes et sursis /de paiement/ ; LIVRE IV - De la juridiction commerciale/. Vu

6. J.Hamel, G. Lagarde, A. Jauffret, oeuvre citée, p. 17.
7. Loi des obligations, Le Journal officiel RSFY, No. 29/78 et 31/93.
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le contenu, le Code de commerce de la Serbie (1860) recopie a la base le Code de com-
merce francais, malgré ses défauts sérieux (il représente plus ou moins la traduction
abrégée de son premier Livre de 170 paragraphe en somme)®), en démontrant ainsi la fidél-
ité du public juridique serbe, & vrai dire non trés grand a cette époque-1a (1a Faculté de Droit
de I'Université de Belgrade, en tant qu’institution la plus ancienne de ce genre eut été
fondée en 1841), envers le public et la profession juridique frangais, ce qui est, du reste, et
non sans raison, méme aujourd’hui le cas.

A la différence du Code civil, qui exer¢a une forte influence sur les codifications de
beaucoup d’autres pays et qui eut été estimé dans le public juridique en tant qu’acte d’un
style et d’une précision juridique parfaits, le Code de commerce, déja au moment de son
adoption était estimée comme anachronique et portait un épithete légitime du « Code de
boutiquiers » ou du « Code des petites affaires »D’un point de vue professionnelle et de
valeur, il est estimé « ceuvre modeste »,!Vincompléte et périmé et au dessous de niveau des
faits, et pour cette raison «il subit le sort de 1’habit désajusté, que I’enfant supporte et qui se
déchire quand I’enfant grandit».!Le développement ultérieur de la législation apres
I’adoption du Code de commerce a donné raison a de telles estimations de la théorie ju-
ridique, vu qu’il subit le sort d’une certaine « décodification ». La plupart des lois impor-
tantes ne sont pas incorporées dans le tissu serré de ce Code, mais sont adoptées en tant que
des lois spéciales (en matiere des sociétés commerciales; en matiere des lettres de change
et des billets a ordre; en matiere de cheque; en matiere de la faillite, etc.), qui mirent hors
vigueur certaines de ses parties, ainsi qu’aujourd’hui, on estime environ 150 de ses articles
toujours en vigueur. D’autre part, certaines lois ultérieurement adoptées sont incorporées
dans le texte de ce Code. La complexité de la réglementation commerciale, ainsi créée, et
les difficultés du public professionnel de se débrouiller dans ces conditions, forceérent le
législateur francais de faire une rédaction de I’ensemble de la réglementation commerciale
et de promouvoir pratiquement avec 1’Ordonnance No. 2000-912 du 18 septembre 2000:
dont I’article premier se lit comme suit : «Les dispositions annexées a la présente ordon-
nance constituent la partie Législative du Code de commerce» ; les dispositions de la partie
Législative du Code de commerce, selon I’article 2, « citent en les reproduisant des articles
d'autres codes ou de lois... ») un «nouveau Code de commerce», qui contient a présent
plus de 1800 articles et est composé de neuf livres.'?Ainsi, le 1égislateur frangais revient
sur le chemin de la codification, auquel il renonga partiellement un certain temps, du moins
dans le domaine du droit commercial. En méme temps, le 1égislateur frangais a démontré

8. Voir: Le Code de commerce pour le principat de Serbie, Belgrade, 1860 (Tproauku 3aKOHWK 3a
kmaxeBcTBo Cp6ujy, beorpap, 1860); S. Veljkovic, Explication du Code de commerce pour le princi-
pat de Serbie, Belgrade, 1866, p.1

9. J.Leveillé, « Notre Code de commerce et les affaires », Extrait da la Revue critique de législation et de
Jjurisprudence, Paris, 1869, p. 3.

10. J. Hamel, G. Lagarde, A. Jauffret, oeuvre citée, p. 41.

11. J. Leveillé, oeuvre citée, p. 2-3.

12. Voir: B: Dominique, « Le nouveau code de commerce? Une mystification», Le Dalloz, n. 4/01, p. 361-
369; A. Casanova, Carola — D. Olivier, «La codification par ordonnances: a propos du Code de com-
merce», JCP G Semaine Juridique (édition générale), n. 10/01/2001, p. 61-64.
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ainsi qu’il marche sur le chemin de I’établissement d’un double régime de la réglementa-
tion des actes commerciaux et civiles, ainsi que de la double juridiction des tribunaux, bien
que la réglementation moderne, semble-t-il, a des tendances opposées.

En renongant d’une maniéere irréfléchie a ses monuments de la culture juridique, avec
lesquels elle allait de pair déja au 19° siecle avec les nations et les Etats éminents de 1'Eu-
rope, au Code civil serbe (1844) et au Code de commerce serbe (1860), les deux rédigés
sous I'influence directe ou indirecte du Code civil et du Code de commerce frangais, portée
par la bourrasque du cours de I’histoire, la Serbie se mit elle-méme au fond de la civilisa-
tion juridique, en renongant aussi entre temps au systeme de dualité de la réglementation
des actes de commerce et civils suite a I’adoption dans 1’Etat uni yougoslave de la Loi des
obligations (1978), rédigée selon I’Esquisses du Code sur les obligations et les contrats du
célebre professeur M. Konstantinovic (La Faculté¢ de Droit de Belgrade),13)du reste, un
éleve frangais. Si la Serbie se ramene enfin a la raison et cesse de se sous-estimer, ces deux
documents juridiques et prestigieux devraient étre la base du futur Code civil de la Serbie
(par une décision du Gouvernement de la République de Serbie, un groupe de travail, dont
le membre est le signataire de ce texte, a été constitué sous la direction du professeur émi-
nent de la Faculté de Droit de Belgrade — S. Perovic, lui aussi éleve francais), congu de
maniere a garder la continuité juridique avec le Code civil de 1844, cette fois aussi a I’in-
star des mémes modeles, directes ou indirectes. La retenue attendue du systeéme d’unicité
de la réglementation des actes de commerce et civils, ne devrait point rendre inutile I’adop-
tion du Code de commerce spécial, en établissant la continuité juridique avec le premier
Code de commerce de 1860, en s’appuyant sur les mémes modeles, entre temps modern-
isés conformément aux besoins de I’époque, ayant le sujet partiellement rétréci (les com-
mergants et les sociétés commerciales, les registres de commerce, les associations des
commergants et des sociétés, la protection de concurrence, les titres émis en série et leur
marché, la liquidation et la faillite).

5. Conclusion

Le Code de commerce, malgré une attitude critique de la théorie juridique, en deux
cents ans de son histoire perdis assez de son contenu, survécut les chocs des législateurs ap-
partenant au «mouvement de la décodification» et nonobstant persista d’'une maniere
renaissante. Le l1égislateur frangais, comme on attend de grandes nations et de grands Etats,
avait assez de sagesse de revenir sur ce monument juridique prestigieux et de lui inspirer
une nouvelle jeunesse en revenant sur le «mouvement de la codification». Méme si le de-
gré de I’établissement de ce Code dans la conscience juridique des juristes de France, ainsi
que des juristes du monde entier, dont I’éducation est toujours basée sur la tradition et la
culture juridique romaine, n’est pas si fort comme c’est le cas du Code civil, il est autant
fort et durable que non seulement la culture juridique frangaise, mais aussi la culture ju-

13. M. Konstantinovic, Obligations et contrats — L’esquisse du Code sur les obligations et les contrats,
Belgrade, 1969.
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ridique des pays ayant la tradition juridique romaine (ot se trouve et ol souhaite rester la
Serbie qui avait I’honneur d’établir directement ou indirectement ces deux premiers codes
dans son histoire juridique, le Code civil et celui de commerce, sur le Code civil et le Code
de commerce frangais), seraient extrémement appauvries, si ces deux codes n’étaient point
recodifiés et modernisés. Bien que le degré de la vitalité et de « la permissivité » pour la
modernisation du Code de commerce est inférieur par rapport a celui du Code civil, toute-
fois, le fait méme que I’on féte le bicentenaire de son existence marquée par des réformes
successives, témoigne en lui-méme de sa valeur, de sa vision et mission, ainsi que de son
établissement dans la conscience professionnelle et commerciale. Ce qui reste au petits
pays et nations telle la Serbie, est de s’inspirer sur ce modele et de cultiver avec le méme
soin leurs monuments juridiques, notamment leurs premiers codes, qui malgré tous leurs
défauts témoignent de la tradition et de la culture juridique, de la conscience historique et
de I’établissement des valeurs propres de ces pays et nations.

dp Mupko Bacnmesnh,
npogecop u nexan IlpaBuor (akynrera,
Yuusepsurert y beorpany

OPAHIIYCKH TPTOBAYKU 3AKOHHK (1807) KAO MOJE!I-
Y30P CPIICKOT TPTOBAYKOI' 3AKOHMUKA (1860)

Pe3znme

Y 080om waarky ayitiop upokyutasa 0a 002080pu Ha caedehe Tuiliarbe: y Kojoj mepu
je @Ppanyycku iwipzosauku saxoruk (1807) yituyao na donowerve Cpiicko? itipzosad-
K02 3axonuxa (1860)? Ayitiop koncitiaitiyje Oa ce paou 0 OupeKiiHoM Yiuuajy, tie 0a
Cpiicku Wipz08auKu 3aKOHUK Y OCHO8U lipedciliasma ckpahenu ipesod Dparuycko?
iipzoeaukoz 3akoHuka (rezoge ipse kruze). Ca ceojum Tpzosaukum 3aKOHUKOM U3
1860, kao u ca ceojum I padjarnckum saxoruxom uz 1844 zooure, uaxko ockyoue tipase
wipaouyuje (YHUBEP3UIEICKO pasHu4Ko obpasosarse y Cpouju tiowurse 1841), Cpbu-
ja je tiokazana jeOny 3peaociti y opjeHiiayuju ka uszpaorwu ipasHe opicase. Y 080M
KOHIUEKCILY, ayitiop pasmatilpa UCHLOBPeMeHO TUILare 8aANCHOCHIU TOKpellia Koougu-
Kayuje yotiwiitie, Kao u uuitiarbe ojma mpzosauxkoZ axkitia (cyOjeKiliueHu 1 00jexitiue-
HU) U ipupooe ipzosarke pezyadaitiuse (jeOUHCIHB0 U O80JHOCIHE Y OOHOCY HA pezyaa-
miugy 2pabarckoz axitia).

Kmwyune peuu : tupzosauxu 3akoHuK, koougukayuja, pzosauku axii, pzosauxa pe-
2yaaitiusa, 2padjarcku 3aKOHUK, ZPAdjaHCKU aKill U ZpadjaHcKa pezyaa-
uuea.
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IIpog. op 3opan Apcuh
(LL. M. Columbia Uniuversity)
IIpaenu paxyaiueiu, Hoeu Cao

HumraBocTt oUIyKa CKyNIuTHHE aKIHOHAPCKOT JPyIITBA

Pe3ume

Y Oomahem tipasy focitioju pazauka uamehy HUWIIABUX U PYULDUBUX CKYTULITIUH-
ckux ooayka. Huwitiase ooayke cy 6e3 Oejcitiea 00 Huxo8oz Oonouiersa. Cyocka 00ay-
Ka je Oexaapaitiusta u itkync0y 3a yitiepherbe modxce HoOHeliu ceaxo auye. Pyuivuse 00-
ayke yc eaxcehe, aau mozy Ouitiu loHuwiitieHe 00 cilipare cyoa 3602 MALEPUjAIHUX U
ipoyedypaarux Heoociiaitiaxa. Tyxoy 3a UoHuwiitiaj modxce oOHetU camo 08aauifieHO
auye.

Kwyune peuu: ckyiuiniutcka 00AyKa, HUILA8OCIH, PYULBbUBOCIH

OpicycyTBO MOCEOHOT NMOjMA HUIITABOCTH YCIIOBIbABA MPEY3UMAamhe CYLITHHE TOT
NojMa W3 OMmuTHX Hponuca rpabadckor npasa. [Ipema ToMe, HAIITaBa OyTyKa je 6e3
fiejcTBa of leHor HacTaHKa. OHa He 06aBe3yje HU aKIMOHapa HU ApyIITBo. Ha Hurra-
BOCT ce, Oe3 TajbHera, MoxKe MO3MBaTH CBAKO 3aMHTEPECOBAHO JIIIE, 1A ¥ caMO APYII-
TBO. Ha HuIIITaBocT cyy a3y U cyf IO CIIy>KOEHO] y>KHOCTU. 3a pa3iuKy Off pYLLUbUBO-
CTH, HAIITABOCT Ka0 ITOCIIeMIA IPAaBHUX HeflocTaTaka OjIyKe HacTyIa 110 ce6H, 0K je
y Clly4ajy pyLUUBMBOCTY HOTpeOHA cyAcKka oftyka. OaroBop Ha MUTamE fja JIU NOjeAHHI
NIPaBHM HEFIOCTaTaK OJUTyKe Kao MOCIEAMIly MMa HUIIITAaBOCT WM PYIUBUBOCT, YTBPbyje
ce 3aKOHCKMM TIpOoIicoM. VI3 mprpoje HUIIITaBOCTH MPOHU3TIa3y /la Ce HUIITABOCT He

1.  Gadow, Aktiengesetz, Kib. 2, Bepmun 1965, cTp. 226.
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KOHBaJIMIpa HY OHAA Kajia Cy CBH aKIWOHAPH [JIACAJIH 32 IIPEMIOT CKYTIIITHHCKE OfITY-
ke. Kayia je opgyyka moHuirrena 360r leHe pyIUBABOCTH, ICjCTBO HUIIITABOCTH U PYIII-
JLUBOCTH j€ jeTHAKO Y TIOIIEAy OITyKe, OMHOCHO Kao Jla OJyTyKa HUje HHU JIOHETa.

Tyx0a 3a yTBpbuBame HUIITABOCTH MMa CaMo 3a Wb CYJICKO YTBpheme mocTojehe
HHIITABOCTH CKYIIIITHHCKE OJIyKe. )

1. OcHOBH 32 HHIIITABOCT CKYNIITHUHCKHUX OJIYKA

3a pa3nuKy ofi pyLUBHBOCTH, 3aKOHOM HUCY IpefpubeHa moceOHa IpaBuia 3a
HUIIITABOCT CKYIMIITUHCKUX OfTyKa. HulllraBe CKyMIITHHCKE OfIyKE ce CHOMUBLY SUd
loco. Kao 0CHOBH 3a pyIIUBMBOCT CKYIIIITHHCKHX OJyTyKa yTBpHEHH cy ClydajeBH Kaja
je oflyKa IPOTHBHA 3aKOHY, OCHUBAYKOM aKTy WM CTaTyTy. 3a pa3IuKy Off TOra, Kajga
Ce pajiu O HUIIITABUM OfiTyKaMa, OfiIyKa je IIPOTUBHA CaMo 3aKOHY. PylubuBe cy oHe ofi-
JIyKe IIPOTHBHE 3aKOHY KOj€ HICY HUIIITABE.

1. 1. HumraBocT CKyNIITHHCKE OJIYKE Y CJIy4ajy ycjioBHOr nosehaBama 0CHOB-
HOT Kanurana

Y . 247 cr. 3 je npenBUbEHO Jia je HUIITaBa OfyTyKa CKYNIITHHE aKIMOHapa Koja
je cympoTHa Oyl O YCIOBHOM IoBehaBamy OCHOBHOT KanuTaia. CBpxa HOpME je
3allITHTa MHTEpeca MMasiala XapTrja Koja f1ajy IpaBo Ha KOHBE3Hjy y akiuje (3aMeHIbU-
BHX OOBE3HMIIa M BapaHara). Pagy ce o TOMe 1a HHXOB 3aXTEB 3a HOBE aKIje He cMe
outn 06e3BpebeH. 5) Oun 3axTeB IpeMa JIpyLLITBY Y IOIVIEly HOBUX aKIiyja CTH4y 00jaB-
JHHBAEM OJIJTYKE O YCIIOBHOM HoBehaBarby ocHOBHOT Kammrana (wi. 249). 3a pasivky
Off IO3HATHX pellierha Y YIIOPEHOM NIPaBy WI. 249 He CafipsK¥l U3PUUIHTO PEIIEHE Y TOM
CMHUCITY, aJll CMaTpaMo Jla OHO IPOU3Ta3y U3 CT. 2 OBOT 4YjaHa. 3Haya] yTBpbuBama
TpeHyTKa HacTaHKa 3aXTeBa OBJamTheHNX JIIa OIvlefja ce y TOME IITO je Moryhe foHe-
TH OUTYKY CYHPOTHY OfVIyIY O YCJIOBHOM INoBehaBamy OCHOBHOT KanuTasta Ipe o0jas-
JbUBAH-a TE OJITYKE.

CKyNIITHHCKA OfJIyKa je CYPOTHA OJUTYLI O YCIIOBHOM NOBehaBamky OCHOBHOT Ka-
TUTATA aKO Ce HOME OTEXaBa OCTBAPUBAKLE IIPABA OBMAIKEHNKA HA HOBE aKuuje.
Taksa curyarmja, Ipe cBera, HacTaje Kaja ce JOHece OfTyKa O CTaBJbamy BaH CHare 00-
jaBIbEE OITYKE O YCIIOBHOM NoBehaBamy OCHOBHOT KalUTasa, Kao 1 Kajia ce KaCHHjoM
OIITYKOM cMaru m3HOC oBehamsa. TakaB 61 OHO cllydaj U ca OJTyKOM KOjoM Ou ce Offy-
3€J10 IPaBO Ha CTUIAH-¢ HOBUX aKIHja. 8) Hacympot Tome, ofityka CKyNIITHHE HUje Cy-
MPOTHA OJUTYIIK O YCIIOBHOM NoBehaBary OCHOBHOT KalliTaja y CIIydajy fia Kafa ce Hbo-

2.  Ibidem.

3. Wiirdinger Hans, Aktien — und Konzern Recht, Karlrsuhe, 1973, crp. 137.
4. Wiirdinger H., op. cit., cTp. 136.

5. Hiiffer U., op. cit., cTp. 872.

6. Ibidem.

7. Ibidem.

8.

Wiirdinger H. op. cit., ctp. 176; Hiiffer U., op. cit., crp. 872.
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Me caMo yMamyje MPaBo OBNanheHnKa, ITo 01 OWiia CHTyaldja y CIIydajy OfTyKe O Mo-
BehaBamy ocHOBHOT Kanurana. [Ipu Tome TpebGa nMaty y BUy fia Cy IpaBa oBialihe-
HPKa 3amTuhena y cirydajy nosehaBama OCHOBHOT KallWTajla W3 CPefiCTaBa APYILITBA —
TO je b HopMe 13 WI. 255 cT. 3 T4. 2. Imak, Tpeba yKa3aTH fia ce CIIOMUEbY CaMO MMa-
oIy 3aMemVBHX oOaBesHmIfa. Hu asbe ycmoBHO moBehame OCHOBHOT KamWTana Huje
HCKIbYJEHO. ) OlUIngOM 0 CMameHy OCHOBHOT KalUTana He [ipa ce y paBa Ha CTHIA-
¢ HOBHX aKIIyja.

Y cItoBHY KanuTall He ClipeyaBa JIMKBHUIalyjy Apyurea. Tpeba, unak, iMaTh y BULY
7la y TOM CJIy4ajy OBNantheHuIy paBa Ha HOBE aKIje jefiBa /]a MMajy UHTepeca 3a CTH-
I[ak¢ HOBHX WIAHCTABA Y TOM APYIITBY. ') HauenHO OHH CBOje MPABO MOTY BPILINTH
CBE JIOK OcTaTaK JIMKBUIAIMOHE Mace Hyje pacrnopebeH akiMoHapuMa, OJHOCHO JIO Of-
JyKe CKyl'IIHTI/H-IelZ) npema 4. 359 cr. 3.

Kapa ce pagu o criajamy y3 npurajarme oBlIalthe Ul ¢y 3alITHheH! pellemheM 13
1. 397.

HrmrraBa omryka ce He MOsKe peructpoBaty u objasuri. Hamieskam opra Tpeba
ma 01161/1]e IeHy perucrapiyjy. Perucrpanmja otyke He KOHBANAApPA HH-CHY HHUIIITA-
BocT. 13) O perucTpanyjy HUIITABIX CKYIIITHHCKIX OTyKa y foMaheM npasy Guhe ro-
BOpa Y KaCHUjIM M3IaramnumMa.

1. 2. HUIITAaBOCT CKYNIITHHCKE OJJIyKe y cIy4ajy noseliaBama 0CHOBHOT Kamnu-
Talla U3 CpeAcTaBa APyIITBa

Y un 255 ct. 1 mpeBubeHo je ma cy opiantheHuIM Ha HOBE aKiyje pu noBehaBamy
OCHOBHOT' KaliTajia 13 CpeficTaBa ApyIITBa MocTojehy akipoHapy, KOjH Cy Taj CTaTyc
UMay Ha IaH OHOIIEH:a OfIyKe O oBehaBawky OCHOBHOT KanuTana, Win Ha JaH yTBp-
beH y Toj omnynu, cpasMepHO BUXOBOM ydelthy y nmocrojeheM OCHOBHOM KamuTany.
Onmyka Koja Huje ¢ TUM Yy CKJIafTy je ipeMa CT. 2 4Ji1. 255 HUIITaBa.

ITorpeGHo je, pe cBera UMaTH y BULY f1a Ce Pad O Crielu(puIHOM OONKKY rnoBeha-
Bama OCHOBHOT KanwTajna, Oyayhu fa je To jenuHu oOnuK noBehaBama Ipy KOjeM Hije
norpeOHa u3jaBa Boibe Oyayher akimoHapa — noBehame ce 3acHNBa UCKJbYYMBO HA BO-
JbU JIPYILTBA, KOjy TpeficTaBlba OAroBapajyha omiyka ckymutude. [Tonazehn op Tora
noTpeOHO je yKa3aTH Jia je OIjIyKa HUILITaBa Yak M Y CIy4ajy 1a je OHEeTa jeHOTIIaCHO
Off CTpaHe CBHX aKIMOHapa. 4) OBo Baxku 1 omxa Kajia ca pajiy O MaJIoM OJICTyIIary Koje
He JIOBOJH Off M3MeHe CTpyKType apyirea. ) Carkipja HumITaBocTH 0GyXBaTa 1 mO-
cpenHo omrreheme, 300r Yera ce nocrojehu akimoHapy He MOry o0aBe3aTH fja pey3my
YJIaHCTBA I0CTIe BUXOBI HacTaHKa. [ToBpena cr. 1 wi. 255 mocroju 1 oHpa Kajja ce yaeo

9.  Gadow, op. cit., cTp. 67.

10. Wiirdinger H. op. cit., crp. 176.

11. Gadow, op. cit., cTp. 67.

12. Ibidem.

13. Hiiffer U., op. cit., cTp. 873.

14.  Godin — Wilhelmi, op. cit., cTp. 1152.
15. Hiiffer U., op. cit., cTp. 949.
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y noBehaBaky OCHOBHOT KAIIUTA/Ia BE3yje 3a YCIIOB, MM PYro oTexarbe. 10) Cpasvepa
yuenrha MmojequHAX aKIFOHapa y moBehaBawky OCHOBHOT KarmTaja yTBpbyje ce mpema
yuenrhy y nocrojeheM ocHOBHOM KanmTaiy. 3aro moBpeny cr. 1 wi. 255 npecrasiba
[OJie/a HOBHX aKIja pema yuelrthy y parnje mocrojeheM OCHOBHOM Kanuraiy. 1

CHOpHO je AejcTBO HUIIITABOCTHU — TUTAKLE j€ [ia JIM CE OHO MPOTEXKE CaMOo Ha ORIy
aKkiyja, WM OHO OOyXBaTa LEJOKYIHH IIOCTyNaK noBehaBarmba OCHOBHOT KalWTana.
IIpema Bnagajyhem MUIIUBEHY HOMA3M ce Off IPUPOJie CKYMIITHHCKE OJTyKe Kao MpaB-
HOT TI0c/a Ha KOju TpeGa NPUMEHNUTH OIMIITa MPaBWIa O HAIMITABOCTH. Tako ce cMaTpa
fa 6u ofrydyjyhe 6mino fa i 61 ce ojyka o nopehaBamy HOHeNa U 6e3 MPOTUB3aKO-
unTe pacniofene akimja.'®) Y nporusrOM Gu 110 moBeharhe OCHOBHOT KarmaTana GHyio
HuraBo. CMaTpaMo fa O6M OBakaB IPHCTYN OMO MPUXBAT/BMB U 3a foMahe MpaBo —
CKYIIITHHCKA OJTyKa je IPaBHY I0Ca0 Ha KOjH CE& CXOJHO PUMEbYjy MpaBuiia yroBop-
HOT TpaBa, mTo obyxsata u wi. 105 cr. 1 3akoHa 0 OGIHMTranMoOHNM OTHOCKMA (JIeNH-
MWYHA HUIITABOCT), YAjOM NPMMEHOM OM Ce IOIUIO IO pe3yiraTa Koju OfiroBapa Ha-
Ipef] CIOMEHYTOM pelliesy. Taksa 6u Ouna cuTyaryja Kaja je ofcTylambe Malo U Kajia
6u ofyyKa 6usna foHeTa u 6e3 TakBe paclojielie — OJyTyKa y TaKBOM CIIy4ajy OICTaje U
HOTPEOHO je YCKIIaiUTH cp3Mepy paciofesie akuyja.

1. 3. HmuraBoct CKyNIITHHCKHX OJJIYKa KA0 NOC/IeNNa NPONyIITamka PoKa 3a
IbIXOBY perucTpanmjy

Omyka o noBehaBarkby OCHOBHOTI KallWTajla M3 CpejicTaBa IPYIITBA je HUIITaBa
aKo He OyJie perucTpoBaHa y poKy Off TPH Mecelia Off jaHa goHoIemna (260 cr. 2). Y ciy-
Yajy HCTOBPEMEHOT CMaetba 1 IToBeharba OCHOBHOT KallUTIIa HUIITABE CY O[UTYKE aKo
ce noBeharse, OJHOCHO CMam-eHhe He PETUCTPY]y HajMarbe IIECT MECEIH Off AaHa JJOHO-
memsa (wi. 274 cT. 2).

C o631poM J1a je poK yTBpbeH y MecelMa OH ce pauyHa IpUMeHOM wi1. 77 cT. 2 3a-
KOHa 0 OOIMTalliOHNM OfTHOCKMA. 3a IOCTYTAkE O POKY peJIeBaHTaH je TPEHyTaK PEru-
CTpalje, a He MOAHOIIeHa 3axTeBa. EBeHTyallHa perucrparyja ofiyke He KOHBAIU-
IUpa HEHY HUILITABOCT.

Y Teopuju ce ykasyje Aa ce y OBaKBUM CIIy4ajeBIMa pagu O HOTrPEIIHOj KBanudu-
Kaiyju. Y IUTamwy cy OJUTyKe KOje Y TPEHYTKY JOHOIIEha HUCY HUIITABE, HEro cy 0e3
fejcTBa. 19 IIponyirameM 3aKOHOM YTBPHEHOT POKa 3a periucTpalyjy, OfjIyKa IocTaje
nebMHATHBHO 63 ejCTBa 1, Y TOM CMUCITY, IMa HCTe TIOCTIeHIe Kao HAIITaBa OfjTyKa.
Tako Ha 1p. ofIyKa o noBehaBarmy OCHOBHOT KaliTaja U3 CpejficTaBa ApyIITBa je 6e3
JiejCTBa Y TPEHYTKY H-EeHOT IOHOIIEHha NCTO KAao HUINITaBa ofytyka. OBO 3aTO IITO IOBe-
haBarme OCHOBHOT' KalUTana U3 CpefCTaBa IPYIITBa IPOU3BOAY IPABHO IEjCTBO PEru-
crpanmjoM omyke (wi. 260 cr. 4). OHa ce, MebyTnM, MOXKe OCHAKHUTH, 32 Pa3iIiKy Off
HPIITAaBUX OJTyKa, F-eHOM PEerucTpanijoM. AKO periucrpanyja omiyke He Oyie n3Bp-

16. Ibidem.

17.  Ibidem.

18.  Godin — Wilhelmi, op. cit., crp. 1152; Hiiffer ¥, op. cit., cTp. 949.

19. Bupu u3narama Koja ce OfHOCe Ha I10jaM M BPCTe CKYIIITHHCKE OJIyKe.
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IIIeHa Y POKY Off TPH Mecelia Off JaHa IOHOIIEha, OHa Ie(PMHUTHUBHO OCTaje O6e3 IpaBHOT
JiejcTBa M MMa HCTe IIPaBHE MOCIIEAUIe Kao HAUIITaBa OjTyKa. Mnak, HaloMuse ce fia y
Kpaji0j JIMHUjI HeMa IITeTHUX MOCIeUIa, ¢ OO3MpOM Jia Cce HUIITABOCT He Be3yje 3a
HACTAHAK OJUTyKe, HEro 3a HCTEK 3aKOHOM yTBpheHor poka. 20)

CroMeHyTa aHanm3a je of 3Hauaja 3a popMynanmjy wi. 242 ct. 2. Ty je npeBubeHo
Ja ce ofyyKa o nopehaBamby OCHOBHOT KalliTaja He MOXKE PETHCTPOBATH OCHIE UCTEKa
POKa Off IIIeCT MECEIM Off yCBajarba. 3a pa3luKy Off CIMYHUX CUTYalHja, O KOjuMa je Ou-
JI0 peul, 3aKOHOM ce He YTBpbyje fa je oyka Huirasa. IIpegsubeHo je camo fa ce of-
JIyKa He MOXKe PETUCTPOBATH MOCTIE HCTeKa 3aKOHOM YTBpHEHOT poKa. Y CKIIagy ca pa-
HUjUM M3JIaramkiMa, OIyKa o moBehaBarmy OCHOBHOT KamnuTaia u3 Wi 242 je 6e3 jej-
CTBa y TPEHYTKY HEHOT AOHOMIEka. OHa ce MOXKe OCHAKUTH H€HOM PETUCTPAIjoM U
o0jaBipuBamk-eM mpema wi. 246 cr. 2. Perucrpanyjy, Kao IpeTnocTaBKy 00jaB/buBamba, je
Moryhe U3BPIINTH Y POKY Off IIIECT MECEIH Off /laHa OHOIIIEHa O[UTyKa. AKO perucrpa-
1yja He Oyfe U3BpILIEHa Y TOM POKY OTyKa je epMHUTHBHO O3 [IejcTBa 1 MMa KCTe Mo-
CIIeqyIe Kao HAIITaBa OJyTyKa.

1. 4. HIuraBocT CKYMIITHHCKE OUIYKE Y CIIy4ajy pa3pelleha WiAHOBA YIPABHOT
onoopa

Y un. 327 cr. 2 je npeaBubeHO ia paspelliehe WwiaHa YIpaBHOT of0opa ,,AaMa Ipas-
HO JIEjCTBO‘‘ aKO I'a offoOpH HajMam-e BehrHa ritacoBa akijyja ca IIpaBoM IJiaca 3a u300p
YIAHOBA YIIPABHOT O0Opa Ha CKYNIIITHHY aKIFOHAPA, C THM Jia Cy HCIYE-eHE IPETIIO-
craBke u3 T4. 1 1 2 uictor craBa. Ha 0BoM MecTy caMO HalOMHE-EMO TIOCTOjarhe pPeflak-
IMjCKMX HeflocTaTKa ( paspellere ce He Ofo0paBa, Hero ce OTyKa O pa3peliethy IOHO-
CH yCBajameM WM OJIOWja-eM TIPEIIora O pa3peliehy oaroBapajyhoM BehHOM Tiaco-
Ba aKIMOHApa, a He IJ1acoBa akuyja). 3a pa3MaTpame HAIITABOCTH CKYIIIITHHCKHUX Of-
JIyKa Off 3Hauaja je (hopMyIanyja ,,AiMa IpaBHoO ejCTBO™. Y Ciy4ajy ja CHOMEHYTE MpeT-
HIOCTaBKe HHCY HCIyE-eHe, OyTyKa je He3akoHnTa. Kao mTo cMo paHnje yKa3anu He3a-
KOHHUTA OTyKa MOXe OUTH MT0O0jHA (PYIIUbMBA) U HUIIITaBa. Y MPBOM CIIy4ajy, OTyKa
Ou Owiia pylUbrBa 3aTO IITO CE Pajii O OITYIIM KOja HUje TOHeTa Ha HaulH yTBpheH 3a-
koHOM (wi. 302 ct. 1 Tu. 2). Mmak, cMaTpamo fia je oryka auimrasa. OBO 3aTO 1ITO, y
OJICYCTBY MCIyH-€Hha 3aKOHCKUX TIPETIIOCTABKHY OJTyKa jecTe He3aKOHWUTA, aJlv |, argi-
mentum a contrario (,,iMa TIPaBHO AIjCTBO*), OFVIyKa HeMa IPaBHO JiejcTBO. OmIyKe KO-
je HeMajy paBHO JIEjCTBO, KAKO CMO MOKa3aJd, Mory OutH ,,ie0nehe” 6e3 aejcra (oHe
Cce MOT'Y OCHAKUTH Ha IIp. PETACTPALOM) U HUILITaBe. Y OBOM CIIy4ajy ce He pajiil O Ofl-
Tyl Koja je ,,ieonehe” 6e3 mejcrBa, Oynyhu 1a ocHasKebe Huje Moryhe. Y THTamwYy je,
[aKJe, ojuTyKa Koja fetpMHUTUBHO HeMa IIPABHO JIEjCTBO U, KAO TAaKBa, je HUIIITABA.

20. Hiiffer V., op. cit., cTp. 1072.
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2. CraB/bame BaH CHare HMIITABe CKYMUTHHCKE OJIyKe

Panuje foHera HuIIITaBa OITyKa MOXKe OUTH cTaB/beHa BaH cHare. To je moryhe mo-
cTihy WBPUMATOM W3jaBOM, WM KOHKIYAEHTHO.2!) O KOHKIIyIEHTHOM CTaBIbaky BaH
CHare paHuje IOHeTe HAIIITaBe OfIyKe pajiyi ce OHfla Kajia HOBa OIyKa YMHY paHwje JI0-
HeTy OfIyKy Ge3 ocHoBa.2?) Y CBAKOM Cilyuajy CTABIbaH:¢ BaH CHAre PAHH]E JOHETE Ofi-
JIyKe BPIILH Ce TOHOIIEH-eM HOBe CKYIIITHHCKE ofyTyKe. Ha oBoM MecTy camo ykazyje-
MO Ha IIOCTOjaks-€e JIIeMe Be3aHe 3a IoTpeCHy BehnHy KOjoM ce IOHOCH OTyKa O CTaB-
Jharby BaH CHare paHmje IOHEeTe OmTyKe (IpocTa BeunHa mwin BehrHa KojoM je moHera
OJyTyKa Koja ce cTaBJba BaH cHare). [TogHeTa TyG6a 3a yTBpheme je y TakBoj cuTyaruju
6e3 ocHoBa. Mnak, Tpeba MMaTHl y BUAY Aa ¥ OBaKBa OJTyKa MOKe OMTU HUIITABA WA
pyLUBUBA.

3. IIpaBHe nocjequne HAIITABOCTH CKYNUTHHCKE OIyKe

Kao mTo cMo y paHijuM M31aramuMa yKa3aili CKYIIITHHCKA OUTyKa NpefcTaB/ba
npaBHA ocao. HumraBocT cKynmuTrHCKE OfTyKe noraba n30cTaHak MpaBHMX jiejcTaBa
TPABHOT I0C/IA 360T H-eroBe CYIPOTHOCTH 3aKOHY. >

Ha HumraBoct ce cBako Moxke no3Baty. [1o3vBarme Ha HUIITABOCT ce, IIpe CBera,
BpIM TY>k00M. Ty:KeHH je IPYIITBO, a OpraH HeMa CTpaHauKy cioco6rocr.”?) Y morme-
My 3acTymama JIpyIITBa aHAJIOTHO ce mpuMemryje wi. 306 cr. 4. Kao Tyxunar ce, Kao
LITO CMO YKa3aly, MOXKe jaBUTH CBAKO, MOJ] YCIIOBOM Jia MMa TIpaBHU MHTepec. Mnak,
Tpeba mMaTH y By ofipebere crnelpuIHOCTH Kaja je TyXKuall aKIMoHap, WK WIaH
opraHa, Ha Koje ce yKasyje Y HOKTPHHH ¥ KOje UMajy MOAPIIKY y (MHOCTPaHO]) CYACKO]
npakcu. Kana Ty:x0y 3a yTBpbeme IofrKe akIoHap, Tafa je JOBOJBHO Jla IOKaXKe CTa-
TYC aKI[IOHapa — AaJbe IOKa3MBak-€ MPABHOI MHTepeca Huje NoTpe6Ho. OBakaB cTaB ce
3aCHIBA HA H-ETOBOM WIAHCTBY y APYIITBY.>>) Kafia je TysXumars wian opraa JoBOJBHO
je ma Jokaxe WiaHCTBO y opraHy. OBO ce 3aCHMBa Ha KOPIOPATHBHO NIPAaBHO] KapakTe-
PHCTHIIM aKIMOHAPCKOT JIpyHITBa.26) AKo ce pap 0 Ty01 Kojy je noaurao Tpehu, Ty-
SKHTal] MOpa, TI0 ONIITHM HPOIIECHIM HPOICHAMa, Jia IOKasKe paBHy uHTepec. Kapa je
ped O BpcTH TyKOe TOMHMHHMpA CXBaTame IpeMa KOjeM ce paiyl O TyXKO0M 3a yTBpheme.
HanomumseMo fa, peMa MamHHCKOM CTaBy, U TYXX0a KOjOM Ce TpaKu yTBpbHUBame
HHMIITABOCTH CKYNIITHHCKE OJTyKEe MpefCTaBba IpeodpaxkajHy Ty:KO0y (Kao MITO je 1
Ty>K0a 3a MOHWIIITA] ).27) 3a pa3nuKy off Ty>k0e 3a IOHUIIITA], Ty>K0a 3a yTBphHEeH-e HUIII-
TABOCTH CKYIIITHHCKE OJYTYKE HUje Be3aHa 3a pOK.Zg) Y ToM moreny ce, faKie, Ha y

21. Gadow, op. cit., cTp. 229.

22. Ibidem.

23. Hiiffer U., op. cit., ctp. 1078.

24. Hiiffer U., op. cit., ctp. 1144; Gadow, op. cit., cTp. 294.

25. Hiiffer U., op. cit., crp. 1144; Godin — Wilhelmi, op. cit., ctp. 1320; Wiirdinger H. op. cit., ctp. 137.
26. Hiiffer U., op. cit., cTp. 1144.

27. Ibidem.

28. Godin — Wilhelmi, op. cit., ctp. 1320.
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YIIOpETHOM IpaBy He NpHXBaTa aHAJIOTHA PIMEHa IIpaBIWiIa O OPOYEMOCTH TyXO0e 3a
MIOHMIIITA].

Ilpecyna xojoM ce fieKnapuille HUIITABOCT CKYIMIITHHCKE OMIyKe Aenyje mpema
CBHM aKIIMOHapuMa 1 o6aBe3yjyha je 3a ofjHoce aKIFoHapa U APYIITBa, Kao U APYIITBa
1 WwiaHoBa opraHa. OBO ce 3acHHMBa Ha aHAJIOTHOM TyMadely 3aKOHCKe Ofipefioe Koja ce
OJIHOCH Ha JIEjCTBO TIPeCyfie KOjoM ce oOHja CKYMIIITHHCKA o;myKa29) (w1. 306 cr. 11).
Yka3zyje ce, AMak, 1a OyIyKa KOjOM ce ofibmja Ty>KOeHH 3aXTeB Jieiyje camo m3Meby
CTpaHaka — OHa He CIpeyaBa JIpyror fia MOfUTHe TyXKO0Y 3a YTBphere HUIITaBOCT! Ofl-
nyke. 30

IIpema Bnagajyhem MUlbewy, y THOCTPaHO] TEOPHjH, HUIIITABOCT j€ MpeTpeka 3a
perucrpaimjy omiyke.”’ PermcrparmoHn cyq MCIHUTYje NOCTOjathe HUINTABOCTH II0
ciyx06eHoj ay>kHoctr. Kayia je momahe npaBo y nuramy, mpemMa OIIITAM MpOoIchMa Ha
HUIIITABOCT MPABHOT MOCIIA CYJ| [a3H 10 ciyk0eHo] my>kHocTd (wi. 109 3akona o 06mu-
ranyoHnM opHocrMa). C 063MpoM Ha TpaBHY NPHUPOAY CKYNIITHHCKE OJUTYKe, cMaTpa-
MO Jla OBa 00aBe3a y IIOIVIely HUIITAaBOCTU CKYMIIITHHCKE OJUTYKe MIOCTOj! Y TIOITIENY CY-
11, aJv HUje 70 Kpaja jacHa y MoIvIeAy perucrparopa. IlpemMa perncTparioniM mporm-
crMa KOjH Cy ce paHuje MPUMEHUBAIIN Ha TIPUBpENHE CyOjeKTe, perucrpaiyju je, 6e3
U3y3eTKa, MPEAXONNOo MOCTYIIaK UCIIUTHBaba (POPMAITHIX U MaTepHjajlHUX yCJIOBa 3a
yINC, IITO je 3a MOCIEAUIy UMaJIO PEJIaTHBHO Maly MOTYhHOCT ycBajama TY>KOEHOT
3aXTeBa 110 TYKGOHU 32 YTBPHIBAK-E HUIITABOCTH yIIca.>2) 3a PasiiKy Off TOra, pellieHe
13 3aKoHa O PETUCTpalyji IPUBPEAHNX cy0jeKkara y HOIIefy HCIYHeHOCTH YClIoBa 3a
perucTpanyjy (Wi. 22) He 1aje OCHOBA 3a KOHTPOITY IYHOBAasKHOCTH OTyKe. Tpeda mMa-
TH Y BUly U Jia ce PEllemhe O YCBajamy 3axXTeBa U3 PETUCTPAlMOHE IpHjaBe JOHOCU Y
POKyY Off IIET JlaHa Off TaHa IIOAHOIIEH:E IIpHjaBe. Y OfCYCTBY ycKiiaheHOCTH ca 3aKOHOM
O TIPUBPEJHIM APYIITBIMA MOTyhe je pa3iiiiuTo MOCTYIalke PErcTpaTopa y oreay
HUIITABUX OJUTyKa CKymuTuHe. Kafja ce pajgy 0 HAIITaBOCTH 300T MPOMYINTaka poKa
3a perucrpaunyjy, Moryhe je fia perucTparop foHece 3aKbydak KOjuM ce ofidallyje peru-
CTpalliOHa NIpHjaBa aKo je MOAHETa [0 UCTEKY 3aKOHOM YTBpheHOr poka. OBO HOceGHO
y cIyJajy Kajia je popMyimcaHa 3aKOHCKa 3a0paHa perucTpalyje OpIyKe 1Mo TPOTeKy
ytBpbeHor poka (wr. 242 cr. 2). Mnak, Tpe6a yka3aTu ¥ Ha MOrYhHOCT Ipyradmjer mpu-
CTyIa — PETUCTPATOP HE MOXKE OfOALUTH IIPHjaBy ako je MOAHETa Y CKIIaly ca ~’OBHM 3a-
KOHOM’’ (3aKOHOM O pervcTpaliju IPUBPEIHUX cyOjekara Wi. 23 cT. 4), KOjuM ce mpas-
HP HEJOCTaIll O[TyKa M3MMajy Y 003up Yy NOCTYIIKY Oprcama U3 PErvcTpa, a He yImca.
Hacynpor ToMme, Kajia ce pajl O HUIITABOCTH CKYTIITHHCKE OFTYKe 300T CaipsKMHCKUX
HemocTaraka (Ha 1p. wi. 247 cT. 3), Huje peajlHO HU OYEKUBATH TOHOIICIHE 3aK/bYUKa O
ofbanyBamy, KOju O MPEANOCcCTaR/bao MaTepHjaHO NCIUTHBAKE OfTyKe. AKO je HUILI-
TaBa OJIyKa perucTpOBaHa, JIMIE Koje MMa IPaBHY MHTEPEC UMa Ha pacIioNaramy fABe

29. Taxko Gadow, op. cit., cTp. 295; Hiifffer U., op. cit., crp. 1146.

30. Gadow, op. cit., cTp. 295.

31. Hiiffer U, op. cit., crp. 1079.

32. Casuh I'opan, IloGujame opnyka opraHa HpuUBpeAHOr ApyIuTBa, IIpmBaTtm3ammja m creuyaj,
Bpman 2005, crp. 20.
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Ty3k0e — TyK0y 32 yTBpherhe HUIITAaBOCTH CKYIIIITHHCKE OJJTYKe, Koja, Kako cMo Beh
yKa3aim, Hyje BpEMEHCKH OTpaHudIeHa 1 TY:KO0Y 3a YTBphele HUIITaBOCTH yIHca, Koja
je BpeMeHcKH orpanudera (wi. 69 cr. 3 3akoHa O perucTparyji NpUBPEIHuX cyojeka-
Ta).

Prof. dr Zoran Arsié¢
(LL. M. Columbia University)
Faculty of Law, Novi Sad

Nullity of the Decisions of the Assembly of a Stock Company

Summary

In domestic law a distinction is made between void and voidable resolutions. Void
resolutions are invalid from their inception. Judicial annulment can be applied for by any
person and is merely declaratory. Voidable resolutions are effective, but may be invalida-
ted by the court on the ground of material or procedural defect. Action can be brought by
qualified person.

Key words: shareholders meeting resolution, void, voidable
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aoeokaiu, Beozpao

3akoH o 3amTuTH KOHKYpennuje PC

(ITpnka3 opendu o cnpeyaBamy KOHKYPeHIHje, 310yNOTPeoH JOMAHAHTHOT
N0J10KAaja M KOHIEHTPALMjH Yy cBeT.Iy nponuca u npakce EY)

Pe3ume

Ayittiop kpo3 tipuxas o0peobu 3axona o auiaiuiiiu koukyperyuje Peityoaure Cp-
Ouje Oaje yilopeOHOTUPaBHU HPUKA3 AHILUMOHOTOACKUX 00peddu u3 tipoiiuca EY, kao u
3aKOHCKA peuterba tojedurux 3emama EY u 3atiaonoz Baaxana. Y paoy cy 3axomHcke
00pedbe cillas/mere y KoHitiekcill ojedurux ooayka Komucuje EY u Eepotickoz cyoa
tipasde, a y 8e3u ca UPUMEHOM UPABULA O 3AUIHUITIL KOHKYDeHYUje, Tj. 0 cllopasymuma
Kojuma ce ciipeasa KOHKYPeHUUja, 0 3A0VUOpedU OOMUHAHIUHOZ TOA0NCAJA U O KOH-
YeHIupayuju. AHAAUSOM TOMEHYIUX 00AYKa U UpecyOa, ayiiop yKazyje 20e Ou ce moz-
au Hahu 002osopu Ha Huitiarba Koja fie ce Hojasuitiu UpUAUKOM THymadersa 00peobu 3a-
xona PC, a y ioctiiytiyuma ioso0om ciiposoberba poiiuca 0 3auiiuiltiu KOHKYpeHUyuje.

Kmyune pewu: 3awiniuitia KOHKYpeHuuje; ciiopasymu Kojuma ce Hapyulasa KOHKYpeH-
yuja; 340Yiomipedba OOMUHAHIIHOZ TOAOKCAJA;, KOHUEeHIUpayuja; peae-
samitino iWipxcuwitie; Y2080p o ocnusarby E3; Komucuja EY; Eepoiicku
¢yo tipasoe.
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Ysog

3aron o sawitiuitiu korrkyperyuje (,,Cnyxx6ern rimacauk PC 6p. 79/05) crymmo je
Ha cHary 24. 09. 2005. rop. (y gaybeM TeKCTy ,,3akon ‘). CxomHo oppendama 3akona, Ko-
MHECHja 3a 3aiTuTy Koukyperimje (Komucurja), caMocTasiHa u He3aBHCHA OpraHmu3aliyja
Koja ofrosapa Hapomaoj ckymuruau PC 3a cBOj paji, MOUMbe ca pajjoM TaHOM H300pa
Cagera. Cager je opran Komricrje Koju JOHOCH OIJTyKe U IPYyre aKTe U3 HAJTICKHOCTH
Komucuje. Ooaykom o uzbopy uaarnosa Caseitia Komucuje 3a 3auiitiuitly KOHKypeHluje
(,,CT PC* 6p. 28/06 o 04.04.2006.) m3abpaH je merowianu Caset. Ha cemrumim ogp:ka-
HOJ 26.04.2006. rop. Caser je ycBojuo Cinaitiyiti Komucuje 3a 3auiitiuitly KOHKYpeHuuje
(,CT PC* 6p. 46/06 on 02.06.2006.), KOjuM je perynucaHa opraHu3anyja, Ha4rH paja,
IEITOKPYT pafa, Kao M Jpyra ImiTama off 3Hadaja 3a pax Kommcnje. [Topen HaBeneHnx
TpOITIICa, 32 TIPAMEHY TIPABIIIa O 3aIlITUTH KOHKYPEeHIWje OUTHH Cy U: Ypeoba o kpuitie-
pujymuma 3a yimephusarse peaesanitino? iwipxcuwitia (,,CT PC* 6p. 94/05) na cHasu of
12.11.2005. u Ypeoba o cadpxcuru u Hauury UOOHOUIEHA 3aXiliesd 3a U30asarbe 000-
6perva 3a ciiposoberse konuenitipayuje (,,CI' PC* 6p. 94/05) takobe Ha cHa3m of
12.11.2005. rop. kao u Tapughrux o sucuru HakHada 3a Hocaose u3 Haoaexcrociiu Ko-
mucuje 3a sawiniuity xownxyperyuje (,,CI' PC* 6p. 58/06 ox 07.07.2006.). 3akoH (.. 2.
ctiiag 1.) mpensuba Tpu 0ONIHKa KOjIMa ce OHeMOryhaBa KOHKYPEHIIMja Ha TPSKUILITY: 1)
CIIOpa3yMu KOjuMa ce OMTHO CIIpevyaBa, OrpaHIMIaBa WM HapyIIaBa KOHKYPEHIIN]ja; Yn)
3nmoyrnoTpe6a JTOMAHAHTHOT TTOJI03Kaja v MWK ) KOHIICHTPAaIHja KOjoM ce OWTHO CIpevyaBa
WM HapyIllaBa KOHKYPEHIWja, TIpe CBETa CTBAPAHEM, OTHOCHO jadarheM TOMUHAHTHOT
MOJI0XKaja Ha TPKUILITY.

1. Cnopa3ymu Kojuma ce GUTHO CIpeYaBa, OTPAHMYABA WM HAPYLIaBa
KOHKYypeHIHja

Criopa3ymu, yroBopH, MOjeiuHe OfpeNde yroBopa, U3pHIuTH 1 ipehyTH! oroBo-
PpH, ycariaiieHa Ipakca 1 OIyKe yApyKemba YIeCHIKA Ha TPXKUIITY KOjU 3a Wb WK
HOCNEANIly MMajy WIH MOTY MMaTH OUTHO CIpevYaBam-e, OrpaHNYaBame WIN Hapylla-
Bame KOHKYPEHIHje Ha PEIEBAHTHOM TPXKUINTY, 3a0parbcHU Cy M HAIITABH. 3a0pambe-
HM Cy HAPOYUTO OHU CIIOpa3yMu KojuMa ce: i) yTBpbyjy KymonpoyajHe 1ieHe Win Ipyru
YCJIOBH TPrOBHHE; 1i) OrpaHiIaBa WK KOHTPOJIMIIIE TPOU3BOJIELA, TPKHUIIITE, TEXHUIKA
Pa3Boj WK MHBECTUILM]E; iii) [ieie TP KUIITA WK W3BOPU HAGaBKe; UB) MPUMEHY]Y He-
jeTHAKY yCIIOBH IIOCTIOBAHa HA FICTE TTOCITIOBE Ca PA3IITIUATIM YIECHUIIMA HA TPIKUIITY
1 THMe TIOjef{iHe YUECHUKE JOBOIH Y HEMIOBOJLHUH TIOJIOXKA] Y OJJHOCY Ha KOHKYPEHTE;
B) YCJIOBJbaBa 3aKJbYUEHhE CIIOpa3yMa MPUXBATAH-EM IOIATHUX O0aBe3a Koje, ¢ 003u-
POM Ha CBOjy HPHPOJY ¥ TProBauke o0M4aje 1 MpaKcy, HACY Y BE3W ca IPEAMETOM CIIO-
pazyma (ua. 7. 3axona o awitiuitiu korxyperyuje PC). BUTHO cipeyaBarbe, OrpaHiya-
Bambe WM HapyllaBame KOHKYPEHIHje MpOIEbYje ce, Y 3aBHCHOCTH Off KOHKPETHOT
citydaja, IIpeMa: 1) CTEIICHY 1 IMHAMUALW IIPOMEHa Y CTPYKTYPH PENIEBAaHTHOT TPSKUILITA;
1) OTpaHAYCH-AMA ¥ MOI'YHHOCTHMA PABHOIIPABHOT IIPYUCTYIIA TPKUIITY HOBUX KOHKY-
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peHaTa; NuK) pa3jio3uMa 3a HalylITamke TPKUIITa Off CTpaHe NocTojehnx KOHKypeHara;
¥B) pOMEHaMa KOjuMa ce OTrpaHrJaBa MOI'yhHOCT CHaOJIeBarha TPSKUIIITA, CTENEHY I10-
TOJJHOCTY HACTaJINX 3a MOTPOIIave U {PYrUM OKOJIHOCTAMA Off YTHUIaja Ha OBPEAY KOH-
KypeHuyje (u.. 2. citias 2. 3axona).

Bnana PC, Ypeobom o kpuitiepujymuma 3a yiiephusarbe peaesanitinoz picuiiL-
itia, je 6mDKe TMponmcasia MojeuHe Kpureprjyme: u) TecT mpeTnocTaBbeHOT MOHOIOJ-
cKor noBehara I1eHa, KOjH ce CacToju ce Y YTBpbHBamy Hajy>KeT TP:KHUIIITa 3a ofjpebery
poOy/ycayry Ha KojeM OM IpeTHOCTaB/bEHU MOHOIOJICTa MOrao Jia IIPUMEHU Malo,
aJy 3HavyajHo U TpajHuje noBehame 1eHa, Tj. moBehame 1eHa off HajMamwe 5% 70 HajBU-
e 10%, a Tpajuyuje noeehame IieHa y cMUCTy Ypefde jecte nosehame LieHa 0 jeiHe
ropuHe (ua. 2. Ypeobe); im) IporeHa HIBOA Majja TPaXKke Ha TPSKUILTY MPOM3BOA
(wa. 3. Ypeobe); nnn) YTBpbUBame yKer M IHPET PENeBaHTHOT TP3KHIIITA IIPOM3BOAA
(ua. 4. Ypeobe); uB) TIpolieHa HUBOA TIa[a TPAXKEbE HA TeOrpa)CKOM TPXKUIITY (4.a. 5.
Ypeobe) u B) YTBphuBaibe yKer U IHUPeT pejieBaHTHOT reorpad)cKOr TPKUITa (4.1. 6.
Ypeobe).

1.1. YnopepHonpaBHa pellemha O 3a0palbeHiM CIopa3yMuMa, Ipyu ToOM uMajyhu y
BHJIy 3aKOHOAABCTBA €BPOIICKHX 3eMajba, HAPOUNTO Y MOINIEAy CYIITHHCKUX Ofipeniaba,
BeoMa cy cmiHa. Pasnmke mocroje y cucTeMaTHIi ¥ Y TIOjeHIM CIIOPEHIM offpefoa-
Ma. Byrapckn sakom!) 0 3aNITHTH KOHKYpEHIje 3a6parbyje UCTe BPCTe CIopasyMa, {o-
roBOpa, IIpaKce 1 OfyTykKa Kao 1 Halll 3aKOH, aJli MMa 1 ofipefioe 0 3a0pambeHIM yrOBO-
prMa ca ,,3aHeMapIbuBAM e(PeKTOM* (5% TPsKUIITA Y XOPU3OHTAIHIM CIIOpa3yMuMa 1
10% TpKuIlTa Y BEPTUKAIHIM) KOjH Cy M3Y3€TH Off IIpAMeHe 3aKoHa. Yelku 3aKoH>)
calip>Kil U M3pUUMTY 3a0paHy ofipefiaba yroBopa KojiMa ce jefiHa cTpaHa oOaBe3yje ja
Hehe mocmoBaTi U capabuBaTH ca YUECHUKOM Ha TPKUILITY KOjU HHje YTOBOpHA CTpaHa
(group boycott). XomaHacKu 3aK0H" ) TaKkobe cafpsKu ofpenode o Copa3yMuMa He3HaTHE
BpeqHocTH (4,5 MITHOHA eBpa BpeaHoCT mpoMmera poGe win 0,9 MIIHOHA BPETHOCT
yciyra), aj 1 ieTalbHuje paspabene ofpende o ApyruM u3y3enuMa off IpAMeHe 3aK0-
Ha. Opmika mahapekor 3aKoHa ™ je 1a Caip>kKu ¥ ofipef0e O HENOjalTHO] KOHKYPEHIU|H U
3arTuTy notpoirada (Hp. riasa Il 3abpana Hepep MaHumyIanuje U300POM MOTPO-
11aya), Kao U U3pUUUTY 3a0paHy OTexKaBama yinacka Ha Tpxkuire. Hemauku 3ako
cafp:xu1 ofpefoe o u3ysehy 3a0paHe Ha Mala U cpefjiba IIpefy3eha, y3 ycloB fa ucra He
yTUUY Ha TPXKUIITE Y 3HAYajHOM OOMMY U Jla CLIOPa3yMH CIIyXKe TPSKUIIIHOM ,,jadarby
MaJIixX U cpefmbux npenyseha. 3akoHu BuX® u XpBaWKe7) Cy BeOMa CJIMYHU HallleM.
buTHO je 1a cBU 3a0parbyjy MCTY BPCTY ciopa3syMa H [ia je MpaBHa MOCIeIUIa NoBpexe
3aKOHA CBY/IA MCTA - HUIITABOCT. Pa3jior CJIMYHOCTH je TO ITO je CBUM 3aKOHOMICIMA

http://www.cpc.bg/system/storage/zak_en_1_119.doc
http://www.compet.cz/EngVer.htm
http://www.nmanet.nl/Images/14_26063_tcm16-24409.pdf
http://www.gvh.hu/data/pdf/jogi_hatter_mj_tpvt_2005nov1_a.pdf
http://www.bundeskartellamt.de/wEnglisch/download/pdf/06_GWB_7__Novelle_e.pdf
http://www.bihkonk.gov.ba/sr/zakoni/zakon_o_konkurenciji_sr.pdf
http://www.crocompet.hr
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0uo HcTOBeTaH y30p, a To je wi. 81 (panmje .. 85) Yzo60pa o ocnusarwy Eepoiicke
3ajednuye’
(3akJby4eH Ha aMcTepramckoj MebyBnanunoj koH(pepenmju). Paznuka je camo y mpu-
MEHM Ha peJieBaHTHO reorpagceko Tpxkurre. Hamve, mpormcn EY Bope pauyHa o KoH-
KYPEHLJ! Y KOMyHUTAPHO] AMMEH3UjH, @ HALMOHAJIHY 3aKOHH O HAIMOHAJIHO] AUMEH3H-
ju KoHKypeHipje. MiHaue, Tpu I71aBHA LWJba IpaBwia 0 KoHKypeHumju EY cy: 1. mose-
hati edukacHOCT y cMHCITYy MaKCHUMH3Mpama JOOPOOUTH TOTpOIIada M MOCTH3amkha
IpaBeHE aOKaIije CPECTaBa; 2. 3aIlITUTUTH IOTPOIIIavye ¥ Mamk¢ KOMIIaHH]e Off KOH-
IEHTpHCaHe EKOHOMCKE MOhH y (hOpMH MOHOIONUCTHYKE TOMUHALMjE; U 3. OJIaKIIIaTH
CTBapame jemuHcTBeHOT TpskuinTa y EY, a y cMucity cripedaBarba mpey3e THAKA J1a CBO-
juM mocTymnuuMa oHeMoryhaBajy oBaj mpoLec.

1.2 Jena ot 3Hauajaujux omryka Komucrje EY kojuMa ce CAaHKIMOHUIITY CIIOpa3y-
MH y4YeCHHKa Ha TPXKUIITY KOj! HApyIllaBajy KOHKYPEHILH]Y je cIy4aj ,, Vitamins“, Case
COMP/E-1/37.512% u3 2001. zodune. Hociyiiax je soben tpotius komiianuja F. Hof
Jfmann-La Roche AG, BASF AG, Aventis SA u jows 10 Opyzux geauxux ceeitickux upous-
sobaua suitiamura 3602 suwezoouwrse (1989. - 1999. 200.) tipaxce yzosaparba tipooaj-
HUX YeHa, YZ08apara IpoO0djHUX U TUPHUUHUX K80Ula, 00Z080pHO2Z Hloseharba yeHa u
Op. iipu uemy je buaa ¢popmupara ciupyxiiypa 00 UpeOCiiasHuKa KomilaHuja Koja je
Upaitiuna Ipumery HageOeHUx ciiopasyma y ilocaosarby. Tpeba HAIOMEHYTH Jia Cy TpH
TOpEerOMeHyTe KOMITaHuje HajBehn yuecHUI Ha CBETCKOM TP3KUINTY BUTaMuHA —, Roc-
he ca 40-50%, BASF 20-30% u Aventis ca 5-15% ypena Ha cBeTckoM Tpekuiiry. Ilocry-
K je HamMe MTOCPEHO MHUIMPAH IIOCTYIIKOM KOjH e BOIHO y CKJIaly ca ofpendama
., Sherman Act* (nouet 1890. rop.) npen Hagiexuum opraiuma CAJl, a IpOTHB HCTHX
yuecHrka. Hamme, Aventis, koju je 'y CAJ] moGHO UMyHHUTET OJ HOBYAHOT KaKH>aBambha
(a ogroBopHa omiia Aventisa 671axke KasHe), y ckiany ca Leniency Notice') Komucuje
EY xoja npensuba feMMIYHO WM HOTIYHO YKUAAME Ka3HH 3a YUECHUKE Y MOCTYIIKY
3a 3alITUTY KOHKYPEHIUje Koju capabyjy ca Komucujom, je 12.05.1999. roa. o6aBecTuo
Komucyjy o cBoM yuenrhy y ,,BUTAaMUHCKOM KapTemy' U U3pa3uo XeJby fa capabyje y
Oynyhem noctynky. [TotoM je Aventis TpAIOXKO U IIOJHECAK Y KOjeM O0jalllbaBa CBOje
ydenthe y 3a0pameHIM aKTHBHOCTAMA W IPU3HAjE /1A UCTE TPECTaBIbajy IOBPENY Wia-
Ha 81. Yrosopa o E3. Henyro 3atum Roche u BASF cy o6asectunu Komucujy ma Hame-
paBajy ma capabyjy y IOCTYIIKY ¥ IPWIOKWIN MOJHECKE KOjuMa MPU3HAjy pabe Koje
yyHe NoBpeAy oApenada wi. 81 Yrosopa o E3. Y jyny meceny 2000. rop. Komucyja je
(popManHO 3amoyena MOCTyNaK W cBUM ydecHumMa (13 KoMImaHHja) mOCTyIKa TocTa-
BUJIa CBOj Hajla3 U penieBanTHe Marepyjasie y CD ROM dopmary Ha n3janmsesme. Huko
Of] YYECHHKA, OCUM JIBE jallaHCKe KOMIIaHWje HUje MMAO0 YNFHCHIYHNX W MPABHUX MPH-

8. Jlomanpguh, np JI. “OcHuBauku yrosopu EBpomncke YHuje” Kannenapuja 3a IpHAPYKUBambe
CullT' EY, Bry. 2003.
. http://eur-lex.europa.eu/LexUriServ/site/en/0j/2003/1_006/1_00620030110en00010089.pdf
10. http://europa.eu/rapid/pressReleasesAction.do?reference=IP/01/1625&for-
mat=HTML&aged=0&language=EN&guilanguage=en
11. http://eur-lex.europa.eu/LexUriServ/site/en/0j/2006/c_298/c_29820061208en00170022.pdf
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Menou Ha Hama3 Komuchje. YTBpheHO YMILEHIYHO CTambe M0 y feTabe (OmIyKa je 06-
jaBmbeHa Ha 89 crpanmia A4 hopmaTa) TpETHPA YIIOTY CBaKe Off KOMITaHUja U3 ,,BATA-
MHHCKOT KapTesia“ HOHaocoO U IOCTYIalke Y Be3U ca CBAaKUM IIOjefIMHAYHIM Off pelie-
BaHTHEX pou3sona (Burtamuun A, E, b1, B2, BS, B6, 11, [13, X, ¢omHa kucenuHa, 6eTa
KapoTeH 1 KapoTeHomny). Ha ocHOBY yTBpheHnx unmbenna Komucyja je m3Bykia cre-
nehe npasae 3akibyuke: ,,(ITaparpad 553 Omnyke) wian 81. YroBopa 3aGpatsyje ofpe-
bene ciopasyme, omtyke u ycaraireny mpakcy. (I1. 554) Mosxke ce pehu ma nocroju (3a-
OparmeHN) Ciopa3yM Kajia ce jefiHa CTpaHa NpHp:KaBa 3ajeJHIYKOr [U1aHa KOju OrpaHu-
yaBa MIIH je BEPOBATHO fla he OrpaHrIuTH H-EHO MOCTIOBHO JIETIOBAE Y CMUCITY JIEJIOBA-
Ha W y3pXKaBama Off /IeJIoBamha Ha TpXKuIITy. Takas criopa3yM He Mopa fia Oype y
MICMEHO] (popMu, GO KaKBe (POPMAITHOCTH HUCY HEOIIXOIHE, HUTH j€ HEOIXOMHO fia je
npeaBrbeHa CaHKIWja MM HEKa Mepa HErOBOT M3BpIIeHa. UMIeHHNa fja Criopa3yM
MOCTOJH MOYXKE Ce YTBPIUTH MMILUTUIUTHO W3 MoHarama yuechuka. (I1. 555) IIpBocre-
IICHH CY/l Y CBOjUM PaHHUjUM OJyTyKaMa je cCTao Ha CTAHOBHIIITE Ja je UBPCTO yTBpbeHa
CyJIcKa ITpaKca fia je 3a oCTojame CropazyMa y cMuciy 4wi. 81. YroBopa foBoJbHA H3pa-
SKeHa Hamepa yJIecHHKa Jja ce moHarajy Ha ogpebern naunn. (I1. 557) Kpurepujym 3a
NIPOLICH-UBALE Capajiibe M KOOpANHAIMje Meby yUecHIIIMa Ha TPSKHUIITY YCTaHOBJBEH Y
CYJICKO] IpaKcH, MOpa OuTHU cxBaheH y CBETIIy KOHIIENTAa KOjH je MHXepEHTaH offpefoama
YroBopa 0 KOHKYPEHIHjH, IpeMa KOMe CBaKU €KOHOMCKH Cy0jeKT MOpa HEe3aBHCHO Jja
YCBOjH CBOjy TOCIIOBHY TIOJIUTHKY KOjy hie ClpOoBOIUTH Ha 3ajeTHIIKOM TpsKUITy. Mana
3axTeB He3aBUCHOCTH He yckpahyje eKOHOMCKE Cy0jeKTe HIXOBOT IpaBa fia ce MHTENHU-
TeHTHO TpWIarofe nocrojeheM mim aHTHIUIMPaHOM MOHAIIAKkY KOHKYpeHaTa Ha Tp-
SKUIITY, OH CTPUKTHO 3a0pamyje IUpEeKTaH W MHIMPEKTaH KOHTaKT Meby yJyecHnm-
Ma KOju 3a IIWJb UMa Jja YTU4y Ha MOHalllamke nocrojehux mimm 6ynyhux KOHKypeHara,
WJTH J]a UM CTaBH Ha 3Harbe KOju mpasail akuyje he camu 3ay3eru ua tpxuiry. (IT. 561)
Mapa je kapren 3ajeTHIIKY MOy XBaT, OjeIMHA YIECHUIIM CIIOpa3yMa MOTY IMaTH pas3-
JIIUTE, TOjefIMHAYHE yIIore. JejaH Wil HEKOJIMKO HUX MOTY IMaTH! IOMUHAHTHY YJIOTY
KOja MX YMHH KonoBobama. Mory ce jaBUTu MHTepHH KOH(DIIMKTH WM PUBAJICTBO, YaK 1
MebycoGHO Bapamse, aJy CBE TO He CIpedaBa jia Ce yTBPHH IOCTOjabe Ciopa3yMa y CMU-
ciry ofpenoe u3 4i. 81. YroBopa, TaMo Ijie IIOCTOj! TpajaH 3ajeqHIYKY b YYECHHKA.
(T1. 562) Cama umibeHHIIA 1A CY Oje[IVHI YUESCHHIIN Y KapTelly MMM YIIOry KOja je Ofi-
roBapaja BUXOBHM CIEIU(UYHIM YCIOBIMA MOCIOBaKka, HE CKHUAAa OArOBOPHOCT ca
HbUIX 32 YKYIHY [OBPEMY 3aKOHA, YKIbYUyjyhil iena Ipyrux yuecHuKa y KapTelly Koja cBa
MMajy 3ajeJHIYKN TPOTHBIPABHY Wb M aHTHKOHKYpeHuujcku edekar. (I1. 567) bes
003mpa Ha pa3auTo ydernhe CBakor Of MOjeANHAYHNUX YYECHHKA Y KapTely Y cropa-
3yMHUMa O Pa3IMYUTUAM ITPOM3BOAKMA, CBU TAJHU CIIOpa3yMu NMajy ciefehe 3ajeHuuke
OJUTHIKE: -CIIOpa3yMy IIOKPHBAjy NEJIOKYIIaH aCOPTAMaH BUTaMHHA KOjH Ipon3Bou Roc-
he; modus operandi je cymrTrHCKE 6MO MCTOBETAH 3a CBAKM Off TIPOU3BOJIA: OfpKaBaH-e
cTaryca JbyO y IOIIeqy TPXKUIIHUX Y/ENa, ,KeJbeHe™ U ,,MUHIMAaJHe  [IeHe, KOMIIeH3a-
[UJCKH CIIOPa3yMH, ,,0y[IeTH* UTJ. -CIIOPa3yMu 3a Pa3lMudTe MPOU3BOAE HUCY OWIN
CIIOHTaHH, Beh yHanpey nciaHupany off CTpaHe HajBHUIINX pyKoBomialia Roche u npy-
I'MX Y4eCHNKa, -MOKpeTayka CHara W riaBHU OeHedunyjap cropasyma je 6uo Roche,
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Hajsehm cBeTcKM npon3Bobav BUTaMIHA, a IPUCYCTBO HAJBHIIIMX pyKoBofmiana Roche
Ha TajHAM CacTaHIMIMa T'OBOPH JIa je Y TATaby CIPOBOhere IAXOBOT CTPATEIIKOT ITa-
Ha Jla IOMMHHPAjy ¥ BpIlle KOHTPOJY Hajl CBETCKMM TpxuiuTeM BuramyHa. (IT. 588)
Criopa3ymu KojH ce OfJHOCE Ha TIOjefIMHe BUTAMUHE UMajy b 1 epeKaT Jla CripevaBajy
KOHKYypeHuyjy y 3ajemauny 1 Ha Tpxxkuiry EEA. Unan 81 YroBopa npomnucyje fa Ha-
pounTo NoBpebyjy KOHKYpPEHIH]y CIopa3yMy KOjuMa ce yTBpbyjy LieHe Wi APy’ yCIIo-
BH TIOCJIOBam-a; KOjIMa ce OrpaHN4aBa WM KOHTPONUIIIE MPOM3BOMEGA, TPKUIITE M
TEXHOJTOIIKH Pa3BOj; KAO ¥ OHHM KOjUMa Ce JIeJTi TPXKHUILTe U u3BopH cHaOneBama. (I1.
589) Kako je 1ieHa OCHOBHU MHCTPYMEHT KOHKYpPEHIIje, TajHU CIIOPa3yMy M MEXaHU3MHI
YCBOjEHHM Of] CTpaHe YIeCHNKA NMAJH CY 32 CBOj Kpajibll b oBehame 1ieHa y CBOjY KO-
PHCT U TO Ha HUBO BHIIIY Off OHOT KOju OU OMO YCIIOCTaBIbEH Y YCIIOBAMA CJIOOOMIHE TP-
SKUIIIHE Kormypermnje.“lz) Ha kpajy je Komricrja nieHmnna oKoIHOCTH Off 3Havaja 3a Off-
JIyKy O BACHHU Ka3He. OCHOBa 3a M3pHIake Ka3He Cy TEXKIHA U Tpajarse noBpefe. Kaga
je y nuramy TexuHa nospenie, Komrcnja je niennna npupony noBpefie, epeKTUBaH yTh-
I[aj Ha peJIEBaHTHO TP3KUILITE W BENMUUHY pelieBaHTHOT reorpadekor Tpxkumra. I1o-
TOM ce y3UMajy y 003up OoTeKaBajyhe u onakimaBajyhe okomHocTH. Kao orexkaBajyha
OKOJIHOCT € yTBpbeHa yInora ,,KonoBobe y criopa3ymuMa, a Kao OlakiliaBajyhe: macus-
Ha yJora y cropa3yMyMa, HeCPOBOhEHe CIOPHHX CIOpa3yMa y IIOCJIOBHO]j MPAKCH,
Kao U IpecTaHak ca MOoBpefioM oaMax no Memamy Komucnje. Ha kpajy cy npumerseHa
NpaBWIa O NEMMAYHOM WM MOTITYHOM yOiaXkaBamy Kas3He 300T KOOHepaTHBHOCTH 1
Roche je go6uo ,,momyct o 50% , BASF Takobe 50%, a Aventis y jemrHom ey 100% u
npyroMm 10%, ¢ TiM fia y amlcOMyTHAM M3HOCHMMA M3peveHe Ka3He YKYIHO M3HOCE: 3a
Roche 462 munnona EY P, BASF 296,16 munuiona EYP, a Aventis 5,04 munmnona EYP.

1.3 Ha kpajy oBor fiena u3naraba je norpedHo ucrahu ja EBporncku cyn mpaspe (y
nabeM Tekcty ECJ), kao u cymou CA]JL, ce He yCcTexKy 1a IPUMEEsY]y peieBaHTHE KOH-
KypeHIujcKe Ipomuce u ekcrepuropyjanto. I1pu yrepbuBamy HagnexxHoctu ECJ npu-
Memyje NOoCTyIaK Koju je paspaamna cyncka npakca CAJl — ecpexat tect ,Effect test*
KOJH CITY>KH J]a C€ YTBPIIY KOJIMKO Cy aKTH NMPOLECYMPAHUX KOMITaHW]a YTHIIAIH Ha TPro-
BuHY Meby unanuniama EY. IIpu ToMm nocTynky nonasu ce of ,,De minimis“ foKTpuse,
Takobe ycBojeHe y npakcu cygoBa CAJl. Epporcka Komucyja je m3nana HOBETHMPaHO
Yuyrtcrso o yrosopuma mane Bpegrocta 2001. r. (Notice on Agreements of Minor Im-
portance!)), y koM ce ofipebyje 1a cy yroBopu Mae BPeHOCTH OHH YrOBOPH [/I¢ CTPAHe
3ajeHIYKN He Tiocefyjy Buiiie o 10% TpxKuira Ha KOM ¢y KOHKYPEHTHU. Y TOM CBETIIY
majemo npuka3 omiyke ECJ y npemmery Ahlstroem Osakeyhtioe v. Commission of the
European Communities'?): ,»IIpBa npumenda Cyfa Ha IIpBa JjBa apryMeHTa >KaJllola je
a OMIIO KOju YrOBOp KOjM MMa 3a Wb, I MY je TIOCJIeIMIA /la OTPaHmIy KOHKYPEH-
Iy Tako TO (hUKCHpa IeHy 3a ofapehenn nmomydadpukar, Yak nako Taj nomygadpu-
KaT caM Huje pefMeT TPropuHe m3Meby ApskaBa WIaHMIA, MOXKe Jla M3BPIIM YTHI] HA

12. TIlpeseo ayTop

13. http://eur-lex.europa.eu/LexUriServ/site/en/0j/2001/c_368/c_36820011222en00130015.pdf

14. http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnum-
doc&lg=en&numdoc=61985J0089(01)
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TProBUHY, jep ce Taj noyabpuKaT canpKu Y IPOU3BOAY KOjH jecTe MpeMeT TProBH-
He. Y 0BOj IPaBHOj CTBapu Tpeba HaIIaCHTH fla IalMpHA Kallla yYecTBYje Y IPOLEHTY
o7 50 mo 75% y ueHu nanupa u fja, CIeCTBEHO, HEMa CYMIbE /1A j€ TIPEAMETHO CIIopa3y-
MEeBam-€ O [[EHN Kallle IMaJIo yTHIlaj Ha TPrOBHHY MaNMpoM m3Meby Ap:kKaBa WIAHMIA.
Cnuuso HaBefieHOM, Tpehu aprymenT wianuna KEA, fa je BIXOB yfieo Ha TP KUIITY
3aHeMapIbuB, Tpeba ofbaruT. Ca TUM Yy Be3H, a Kao ITo je Cyl y HEKOMUKO paHUjuX
TPWINKA Pe30HOBAO, MOpa ce mMartu y By crefiche. [la 6u ce 3a jemaH yroBop MOIJIO
pehin f1a je ciocoGaH ma W3BpINM yTUIA] HA TPrOBUHY M3Mehy wiaHwia, Mopa GUTH MOTY-
he mpenBUeTH ca JOBOJEHIM CTEIEHOM BepoBaTHORE, a Ha 6231 00jeKTHBHUX MPABHIX
7 (DaKTHIKAX YMHIIIANA, 2 IPEMETHA YTOBOP MOKE JIa IMa YTHIIAj, TUPEKTAaH VA MH-
IUPEKTAaH, CTBApaH WX MOTEHIMjalaH, HA TProBUHY M3Meby WwiaHWma Ha TaKaB HAYMH
Jia MO3Ke J1a OTeXa CTBapakbe JeAMHCTBEHOT TP3KUILITA (CHHITIe MapKeT) m3Meby pkaBa
YIaHUIa. Y OBOj IPABHO]j CTBApH, a Ha 0a3y YM-EHUIA 00jaB/beHuX Y oty Komucu-
je, ounriieniHo je ma je m3Bo3 upmu u3 CAJl y pestieBaHTHOM BPEMEHCKOM NIEPHOMY 13-
Hocwo oft 14,1% no 17,67% ykynHe norpoike manupHe Kaiie y E3. Tlomro Tonmmku
yIIeOo Y TPKUIITY HAUje 3aHEMAapIbUB, MOPAMO JIa YCTBPAKMO JIa je CIOpa3yMeBambe O Iie-
Hama 1 pa3MeHa ungopmarpja y oksupy KEA, 6uno y cramy Ja U3BpIIT YTULA) HA TP-
TOBUHY M3Meby /ip>kaBa 4IaHumIa.

2. 3noynoTpeda NOMHHAHTHOT NOJIOXKAaja

3axkon PC mpornucyje fa TOMHHAHTaH TOJIOXKa] HA PEJIEBAaHTHOM TPXKUILTY AMa
y9eCHHUK KOjH TIOCITyje He3aBUCHO Off IPYIHX YYECHUKA, OJJHOCHO KOjH IOHOCH TTIOCJIOBHE
omTyke He Boiehy paduyHa O HOCIOBHIM OJIyKama CBOjEX KOHKYpeHaTa, 700aBibhaya,
KyTlala Win KpajibiX KOPUCHUKA pobe/ycyra. YYecHUK Ha TPXKUILITY MOXKe, ajld He
MOpa Jla IMa IOMAHAHTaH ITOJI0XKa]j aKO je H-ErOB Y/Ie0 Ha PEIeBAaHTHOM TP3KHUIITY Behn
on 40%, y3umajyhu y 00631p yfiene KOHKYpeHaTa, IpenpeKe yIacky Ha pesIeBaHTHO Tp-
SKUIIITE ¥ CHAar'y H-eTOBUX NOTEHIjaJIHAX KOHKYPEHAaTa, Kao 1 eBeHTyasIaH JJOMIHAHTaH
nosioxkaj Kymna. JIoOMIHaHTaH MOJI0XKaj Ha TPSKUIITY MOXKE Jla UMa U YYECHUK YU je
V€0 Ha peieBaHTHOM TpxKUITy MamK of 40%, y ToM ciydajy Komuchja cHocl Tepet
JIOKa3/Bamba [IOMUHAHTHOT NIOJI0Kaja. Y YECHUK Ha TPXKUINTY KOjU Ha PENEBaHTHOM Tp-
kumry uma yneo Behu of 40% cHocH TepeT JoKa3uBama a HeMa IOMAHAHTAH TOJIO-
Kaj (w1 16. 3akona). [lToMIHAaHTaH MOJIOXKaj HA TPSKUIITY MOTY IMaTH J{Ba WIJIM BHIIIE
HE3aBHCHUX YYECHVKA KOjH Cy Ha PEJIEBAHTHOM TPXKUILTY IIOBE3aHN €KOHOMCKIM Be3a-
Ma, TaKO J1a 3ajeHAYKY [IETY]y Kao jellaH YIeCHUK Ha TPXKUIITY (KOIEKTHUBHA JOMUHA-
1wja). [lBa uity BUIIe YUECHHKA MOTY, aJli He MOpajy MMaTH AOMHHAHTaH MOJI0XKaj aKO
je BHUXOB yKyIlaH yJeo Ha peneBaHTHOM Tpxuiury Behu on 50%, y3umajyhu y o03up
ymesie KoHKypeHata u ip. (wi. 17. 3akoHa). 370ymoTpeGoM JOMUHAHTHOT MOJIOXKaja Ha
PEJIEBaHTHOM TPXKUILTY CMAaTPajy ce Pajiih-e KOjuMa ce OrpaHryaBa, ClipevaBa WiId Ha-
pyllIaBa KOHKYpEHIHja, a HApOUHNTO Pajiibe KojuMa ce: 1. HeIoCpeTHO Wi IIOCPETHO Ha-

15. TIlpeseo ayTop
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Mehy HempaBefHe KYIIOBHE WM MIPOAjHE IIEHE WIIH APYI! HENPaBEHN YCIIOBH MOCTIO-
Bama; 2. OrpaHIIaBa IIPOM3BOMNEHA, TPKUIIITE WM TEXHIUKH Pa3Boj, Ha IITETY OTPO-
mava; 3. IpuMeYjy HejelHAKH YCIIOBH MOCIIOBAaKka HA HCTE MOCIOBE Ca Pa3IAINTIM
YUIECHHIMMA Ha TPXKUIITY, YAME Ce TOBOJIE Y HETTOBOJHHUH MIONIOKaj Y OFHOCY Ha KOH-
KYPEHTE; 4. yCIIOBIbaBa 3aKIbYUCH-E YTOBOpa THME ja Ipyra CTpaHa NpUXBaTh JOAATHE
obaBe3e Koje, 10 CBOjOj MPUPOIH, WJIH IPeMa TProBauKuM OOMYajuMa, HUCY Y BE3U ca
npemmeToM yropopa (wi. 18. 3akona). Ako Komucrja yrBpau fa je 370ynoTpesibeH 10-
MUHAHTaH TOOXaj, loHehe pelreme KojuM he yTBpAWTH MOBpeRy M IPH TOM MOXKe
OJIPENUTH Mepe KOje Cy YUESCHIIM Ha TP3KUILTY Ay>KHY J1a PEAy3MY pajdl yCIIOCTaBIba-
Ha KOHKYPEHIHje Ha PeJIeBaHTHOM TPKUILTY ¥ OTKJIAharha IITETHHX IOCIIEMIIA 3II0Y-
noTtpebe JOMUHAHTHOT TIOJIoXKaja. Mepe ce He MOTy OJHOCUTH Ha IOy IPUBPEIHOT
[pYIITBa, OTyheme BeroBe NMOBUHE, aKIHja WITH yyiella, PAcCKUy yrOBOpa WX OffpUIia-
e O] TIpaBa Koja f1ajy MoryhHOCT ofyTydyjyher yTulaja Ha IOCIOBambE IPYror YYeCHIKA
Ha Tpxurry (wi. 19. 3akona). Kao 1o he ce BumeTn y Tauku 2.1 Koja ciequ, HaIll 3a-
KOH je YCBOjHO JIOKTPUHY UCTOBETHY OHOj 13 ponwca EY, ja foMiHaHTaH Mojoxkaj cam
o ce6u Huje 3a0pameH, Beh caMo ’eropa 31oynorpeoa.

2.1 Ynau 82. Yrosopa E3, npomcyje: ,,Huje y ckiamy ca 3ajefHIYKIM TPXKHUIITEM
1 3a0pameHa je cBaka 31oynorpeba y Kopuithermhy JOMIHAHTHOT TIONIOXKaja Ha 3ajefl-
HWYKOM TP3KHILTY, WM HAa F-eTOBOM OMTHOM JIeITy, Off CTPaHe jeHOT WM BHILE TPETy-
3eha, yKonmKo O TO MOIVIO IITETHO YTHIIATH HA TProBUHY M3Meby ApKaBa WIaHHMIA.
Takse 310oynorpede ce cacToje HapOurTO y: a) HEMOCPEIHOM MITM OCPEIHOM HameTa-
By HeofroBapajyhe KyNmoBHE WX HpOfajHe IIeHe WIM OCTaJMX YCIoBa pa3MmeHe; 0)
OrpaHMYaBam:y IPOU3BOJLE, INTACMaHa WM TEXHMYKOT pa3Boja Ha IITETy MOTPOLIaYa,;
1) IpUMER-VBay HejelIHaKMX YCIIoBa Ha WCTE TIOCIIOBE Ca Pa3IMIiTHM MapTHeprMa,
cTaBJbajyh MX Ha Taj HAuMH Y JIOIINj! KOHKYPEHTCKHY MOJNIOKaj; ¥ JT) YCIIOBhaBamy 3aK-
Jbyderha YTOBOpa NPHXBaTak-eM TOaTHAX 00aBe3a Koje MO CBOjOj MPUPOMH HiTH peMa
TProBauKMM OGMYajiMa HICY Y BE3H ca IpeMeToM yroeopa.“1%) Kao mro ce Bum u3
LUTHpAHOT Wi1. 82, Huje 3a0par-eH JOMUHAHTaH MOJI0XKaj Kao TaKaB, 3a Pa3iuKy Off HOp-
mu npaBa CAJl Koje HHKpUMIHHMIITY CBAKH MOHOIION B aKT€ YUME-EHE Y IIUbY CTBapama
ucror (Cxepman AT Wi 2)17), Beh je 3a0pameHa caMo Heroa 3inoynorpeba. Mpeja
Harrer 3akoHofaBia (kao u y EY) je na ipso facto He KaxibaBa MOOSTHUKE Y BEUUTO] TP-
KUIIHO] YTaKMHUIIHY, TIOILTO je CTBapar-¢ JOMUHAHTHE NO3MIje Hajl KOHKYPEHIH]OM je-
JlaH Of JICTUTHMHKX I[MJbeBa KOje HCHM YJIECHUIM Kele la nocTurdy. [locroje mane
pa3iHKe y YIIOPEHOM TPaBy 10 NUTaky BEIMUMHE TPXKULIHOT yyiella YIEeCHIKA Ha Tp-
SKUIITY KOjU TIOApa3yMeBa MOCTOjarbe IOMUHAHTHOT TTooxKaja. Hemauku 3akoH npefi-
Buba 1/3, jakie 33,3 % TpsKuIHOT yAena 3a jeqHor yuecHuka 1 50% Kaji ¢y y IATamy 10
TPH YUECHUKa, a 2/3 miu 66,6 % Kajia je y IATamy BUIIIE Off TPY YUECHUKA Ha TPXKHUIIITY.
XpBaTcKu 3aKOH, Kao ¥ Halll, 3a jeJHOT y4ecHuKa npefpuba yneo sehu o 40%, 10K y
BapwjaHTH JIO TP YUecHUKa npeapuba yneo Behu oy 60%, a y BaprjaHTH 10 TIET YYECHHU-
Ka yaeo Behu o 80%, 1ITo ra YMHE HelTo 6J1asKuM y ofHocy Ha 3akoH PC. Byrapekn

16. Jlomanpwmh, ap . “OcHuBauku yrosopu EBponcke YHuje”
17.  http://www.stolaf.edu/people/becker/antitrust/statutes/sherman.html
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3aKOH je HEIIITO CTPOKY U TipeNiBrba TpsKUIHA yieo Behn oyt 35% 3a mocrojarmke npeT-
HIOCTaBKe OMMHAHTHOT IIOJIOXKAja, IOK HEMa OAPendy O BENMYMHM yfella HysKHOT 3a
NPETHOCTaBKY KOJIEKTHBHOT JOMUHAHTHOT MONTOKaja. YeIKn 3aKOH Ha HeraTuBaH Ha-
4ymH ofipebyje mocrojame TOMUHAHTHOT TIOJIOXKaja, Ta MPOIKCYje /1a ce UMa CMaTpaTu
fla jeflaH WM BHUIIE YYECHUKA Ha TPXKUIITY HEMajy IOMUHAHTaH MON0Xa] YKOIHUKO je
HUXOB TPXKUIIHE yaeo Mamn off 40%. Takobe, 4ellku 3aKOH ca HEIITO BHUIIE AeTaba
onpebyje Koju ce MOCTYINIM HApOYUTO MMajy CMaTpaTH 3JI0yNOTPeOOM JOMHHAHTHOT
M0JI0%aja, 11a HaBOAX U OI0Hjakbe Jla Cce APYrOM YUECHHKY 3a pa3yMHy HaKHay oMoryhu
Kopyihemhe MPEBO3HUX CPefICTaBa, AUCTPHOYTHBHIX MpesKa 1 MH(PPaCcTPYKTypHHX 00-
jekara; Kao U 3aXTeBambe TONATHUX CIICIH]aJTHUX TOITyCTa Wi (PMHAHCHjCKUAX TOBOJLHO-
CTH 3apaji yCIOCTaB/bakha MOCIOBHE Capajjibe WM IIOCTaB/bakba IPOM3BOAA y MecTa
nponaje utd. Xonanhaan u Mabapu HeMajy ofgpeoe O MPeTnocTaB/beHOM MUHUMYMY
TP KHUIIHOT YAela 3a IOCTOjarhe JOMUHAHTHOT MONI0XKaja YYeCHNKA Ha TPXKUIITY, aJli ra
pecuHuIry Ha cyyad HauvH Kao 1 3akoH PC. buX npomnucyje TpxullHu yaeo Behu o
40% 3a jemHor yuecHuKa u 60% 3a BHIIIEe YUeCHUKA Ha TpXKUITy. [lehuHumuja JoMu-
HAHTHOT TIOJIOXKaja, KOjy Cafjp>Ku Halll 3aKOH 1 3aKOHOAaBCTBA HaBEJEHUX JIpXKaBa, Ha-
crana je y npakcu Komucuje u Cyna EY. Y cTBapu, npBu myT je jacHo fedprHucaHa of-
aykoMm EIJ u3 1979. rop. y jeqHOM ApYyroM ,,BUTAMHUHCKOM'* CITy4ajy, Tj. ciydajy Hof-
fmann-La Roche Case 85/76 [1979]'®): | NomunanTan MOJIOXKA] je TOJNIOXKaj EKOHOMCKE
Moh¥ jeHOT NpUBPEIHOTr cy0jeKTa KOju My oMoryhaBa fja Clipedr Offp>KaBame CTama
ebeKTHBHE KOHKYpEHIYje Ha TPKUIITY ¥ TO Ha Taj HAuMH IITO My OoMoryhasa fa ce y
3HAYajHO] MEpH TIOHAIIIA He3aBICHO Of CBOjUX KOHKYpeHaTa, Kymana u norporiaya. Ta-
KaB IOJIO3Kaj He clipeyaBa KOHKYPEHIIH]Y YOIIITe, ajli OMOr'yhaBa HeroBOoM Y>KUBAOI
7la, ako He y MOTIYHOCTHU, OHO Y 3HA4YajHOM JeNy, YTHUe Ha yclioBe Mof KojuMa he ce
KOHKYpPEHIIMja pa3BHjaT W y CBAKOM CJIydajy oMoryhaBa My fa Jienyje, MrHopriryhu
KOHKYPEHIIMjY OHOJIMKO AYT'O TOK My TaKBO IIOHAIIAk-e HEe YMHY IITEeTy.

2.2 Kao mnycrpaiyjy npumere npaeuwia EY o 310ynorpetu JOMIHAHTHOT TIOJIO-
xkaja, nmpukazahemo omryky Komucrje EY op 13.12.2000. ron. y mpemmery COMP/
33.133-C: Soda ash - Solvay.zo) Komucyja je HakOH U3BpILIEHE UCTpare y MOCJIOBHUM
npocropyjamMa Solvay M NpoHabeHMX MICMEHHX AoKasa YCTaHOBWIA fa je Solvay on
1983. mo 1990. rop. Bpimo 3710ynoTpely TOMUHAHTHOT TIOJIOXKaja Ha TPKUIITY HATPH-
jyM-kap6oHnara y YHuju (m3y3mmajyhu YK u Mpcky), Tako mTo je npema HajsehnM Kyn-
IMMa IPUMEHUBAO CHCTeM pabara M IOMycTa JIOjaTHOCTH, NPHMEHHBAO YTOBOPHE
ofpende Koje ¢y uMale 3a IiJb Jia 3a Solvay ycIocTaBe Wil OfIpsKe eKCKITY3UBHOCT Y
cHa0NieBamy H-K, Kao ¥ KOPUCTHO AIpyTa CPEfCTBA Y IWbY /la TPAjHO 3a cebe BexKe KyMIe
U TO 3a BUXO0BE LEJIOKYIHE ToTpede 3a H-K, a 1a UCKIbYYN KOHKYpeHTe. Solvay je HajBe-
hu op recT riraBHUX Mpor3Bobava H-K HA CBETY W'y Y HUjH, Ca TPKUIIHAM YAEIIOM Off
60% peneBaHTHOT TpKUIITA YHHje. [Ipyru Hajsehu nponsBobay H-K y YHHUjU je KOMIIa-

18. http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!
CELEXnumdoc&lg=en&numdoc=61976J0085

19. IIpeseo ayTop

20. http://eur-lex.europa.eu/LexUriServ/site/en/0j/2003/1_010/1_01020030115en00100032.pdf
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ayja ICI Koja je TOTOBO MCKILYUMBO OpHjeHTHCcaHa Ha TpkuiTa YK n Mpcke. Ha cTpa-
HU TPaKib€, [TIaBHU KYIIY H-K ¢y Ipou3Bobauy cTakia Koju Kymyjy 65-70% off ykymHe
MIPOM3BOMELE H-K Y YHUJU. Solvay Ha TpXKUIITHMA AEBET 3eMaba Y HUje UMa TP XKUIIHI
yneo of 70%, a Hajseha yeTupy KOHKYpeHTa 3aje[JHO Y TUM 3eMJbaMa UMajy YAeo Off
26%. Opn 1983. ropi. a y cBeTTy majia TpasKke 3a H-K KOjH je Tpajao 1o 1987. ropn. Solvay
je 3armoveo npaxcy yropapama y by OfjpKaBarha JOMIHAHTHOT NOJI0XKaja, a Ha HAUMH
fla cy KYNIY H-K OWIH Iy>KHU [a IEOKYIHY CBOjy TPasKiby 3afJOBOJbAaBajy UCKIbYIMBO
ko Solvay. BbuxoBa Hajseha Opura cy 6mie masne komnanyje u3 EY, kao 1 Behu KOHKY-
peuru u3 CAJl u ucroune EBpone. HbuxoBa mocioBHa crpareryja je Ouia ja IIToO
yppihe ¥ Ha IITO AyXXU NIEPHOJ] BEXY BEIMKE KYIIIE M TO TaKO IITO OF MPOrpecuBHO
nosehaBanum pabare n nonycre. Hop. Ha Tpxkuinty Hemauke je maHcHpaH JJoflaTHU pa-
6at o 20% Ha nopynoMHE H-K NPEKO YTOBOPEHHX (@ 3a yroBOpEHe je BaKUO padat off
10%) u jemHOKpaTaH rofuiiEsy MoBpahaj neHe (y jeIHOM CIy4ajy je U3HOCHO U 3,4 Mu-
mmona [IEM) 3a Kyriie Koju ¢y cBe cBoje IoTpebe 3a H-K mopyuwin Kop Solvay. Crienie-
ha ciopHa cTBap cy 6uie yropopHe Kiiay3yJe KOHKYpEHIje Koje cy OyKBaJIHO clpeda-
Basle Tpehe KommaHuje Aa ,,apey3My* mocao of Solvay. JegHa off TaKBUX Kilay3yna je
IIacmna: ,, YKOJIMKO 3a BpeMe Tpajarma OBOTI yropopa X Oyae y MOryhHOCTH fa IyTeM
OBJaNTheHOT pPauyHOBObE JIOKaxKe fia je Off APYror mpomu3Bobaya H-K IPUMHUO HIKY T10-
HYyHy, 1a IPpOorU3BOJ oThde ca TpxwuinTa free market ekonomy, a Solvay He ycre y poky
Of] YETHPH CE[IMHUILIE Jla JOCTAaBH MOHYAY ca UCTOM IIeHOM, X he OuTH oBnantheH fia H-K
KYIIY Off APYror Ipou3Bobaya, ajld y TOM clly4ajy Solvay 3afip>KaBa IIpaBo Jia jefHOCTpa-
HO pacKuHE OBaj YTOBOP ca TPEHYTHHM JIEjCTBOM. Y HpaBHOM MWIIIbEHLY, HHTErpajl-
HoM Jieny ojnyke, Komucuja EY je popMynucana Tpu murama off KpynyjatHoT 3Hauaja
3a OJUTYKY: i) Aa i Solvay ¥Ma JOMUHAHTHY MO3WIM)Y Ha TPXKUILTY Y CMUCITY Ofipenioe
u3 wi. 82. YE3, ii) 1a jm je mpeqMeTHA TOCIIOBHA Mpakca Solvay 3710ymoTpebda JoMu-
HAHTHOT TOJIOXKaja, U iii) Aa Jid je TUMe MpOoM3BeNieH 3HavYajaH epeKaT Ha TProBUHY 13-
Meby apkaBa wianuia (Yauje). OproBop Ha npBo murame Komucrja je 3anodena -
TaTOM Je(pUHULMje JOMUHAHTHOT TOJIOKaja 13 OBe Mpuka3aHor ciaydaja Hoffmann-La
Roche. [Torom Komrcyja 3akspydyje a JOMHAHAHTaH MOIOXKa] OMOryhaBa y>KUBaoLy 1a
CJIMMUHMIIIE WM 030M/BHO Ociabu mocTojehe KOHKYpeHTe, Kao U Jia CIpeyul NOTEeHIH-
jayHe KOHKYpeHTe 1a yhy Ha TpsKUIlITe, ajii HHje MOTpeGHO fja je Ta Moh crocoOHa 1a
CIIpeur CBaKy MOryhHOCT KOHKYPEHIIMje Ha TPKUIITY Jja ¥ MOCTOjao ,, JOMUHAHTAH TIO-
noxaj“. Hagasee Komucrja meTepMuHMIE peleBaHTHO TPXKUIITE U 3aKJbydyje Aa je
Solvay y ”HKpUMHUHICAHOM TIEPHOAY IMao JOMUHAHTAH MOJI0XKaj y Ayctpuju, llIBajinap-
CKOj 1 y cBUM 3eMybaMa YHuje u3yseB YK, Mpcke, I'puke u [lancke. Crora, 3ak/bydyje
Komucnyja Solvay je mMao JoMIHaHTaH MON0XKa]j y cMUCITy ofapenode u3 wi. 82. YE3. [o-
TOM, y OIOBOPY Ha JIpyro mirame, Komrcuja pe3oHyje na npuBpeHa mpakca Koja nma
3a [Jb J1a KOHKYPEHTMa CIIPe4H IPHUCTYII KYTIIMa, TaKO HITO KYIIIE Be3yje 3a JOMH-
HaHTHOI' cHaOfeBaya, MpefcTaB/ba 3JI0yNOTPe0y, a HAPOUUTO y CMHUCIY 4ilaHa 3e
YE3%) - [nenatHOCT E3 0OyxBara cucreM Koju 06e36ebyje aa ce He Kpiie npaBmia

21. Jlomaupuh, ap M. “OcHuBauku yropopu Esponcke YHuje”
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KOHKYPEHIIFje Ha YHYTpAIIlheM TPXKUILTY (A TO CBE Y Wby YPaBHOTEXKEHOT, TPAJHOT
NPUBPEAHOT pa3Boja 3ajefHALE, BICOKOT CTENeHa 3allOCTIEHOCTH 1 COLWjalTHe 3allTHTe,
TpajHOT HEMH(IIATOPHOT pacTa, BUCOKOT HIBOA KOHKYPEHTHOCTH U YCKJIaheHOCTH eKOo-
HOMCKWX pe3yJITaTa, ofn3amka HIBOA 1 KBAJIUTETa XKNBOTa UTH. - ibeBH E3 nexmapn-
CaHu y 4L 2. YE322))]. Ha xpajy Komucyja 3axibydyje fa je THKpUMUHICAHA TIpaKca
Solvay m3Bpiia yTriiaj Ha Tpropuny Mehy WwianuaMma Ha Taj HauuH IITO je ,,3amp3mia’
TPKUILHY CTPYKTYPY ¥ OHeMoryhmiia nocrojehe u HoTeHIyjajlHe KOHKYPEHTe fia yby Ha
TP3KUIITE, KAO ¥ TaKO LITO je U3BpIIeHA MofiesIa TP3KUIITA IO HAI[MOHAHIM TPaHULA-
Ma, YMMe je OTEXKAHO TTIOCTH3ambe jeTMHCTBEHOT TpKuIlTa Meby wiannama. [Tprmkom
OITy4MBam-a O TEXKUHU U Tpajamy NpeKpiiaja, Komucyja je 3akibydnia ia ce paju o eK-
CTPEMHO TEIIKOM TPEKPIIAjy jep je YIrMmheHa TpajHa IITeTa CTPYKTYPH PEIeBaHTHOT
TPXKWINTA, Kao ¥ Aia ce IITEeTHN e(peKTH MPOCTHpPY Ha BenmKoM ey Tpxkumra E3. Ta-
Kobe, HeO3BOJbEHE PANIELE Cy ToUesie OiMaX HAKOH IITO je 3aBpIleH PaHUji IOCTYIaK
npotuB Solvay (pecTpUKTHBHU YTOBOPH) M Tpajalie Cy ceflaM rofuHa. 360r cBera HaBe-
ieHor Solvay je oOaBe3aH fa naT KasHy o 20 MIIHMOHA €Bpa y POKY Off TPU Mecela.

3. Oapende o KOHHEHTPaNHju Y 3aKOHY O 3aIITHTH KOHKYpPeHIHje 1
npomucuma EY

KoHnenTparnyja wim rpynucame, y CMUCITy 3aKOHa, je 00jelumbaBabe JBa WK BU-
IIIe IPYBPENHNX JIPYINTaBa Pajy 3aje/HITYKOr NIOCIOBakha M HACTYIamba Ha TPSKUIITY.
KoHnnerTpanyja Hacraje: a) cTaTycHAM IIpOMeHaMa YYecHHKa Ha TPXKUINTY, 6) cTha-
HeM HelOCpeNTHe WITH ocpefiHe KOHTPOJIE jeHOT WJIH BHIIIe YIECHIKA Hajl PYTHM yde-
CHHUKOM WJTH Fb€TOBHM JIEJIOM H 1I) OCHUBAHEM U 33je[THUUKIM KOHTPOJIMCAEEM HOBOT
ydecHrKa Ha TPKUIITY Off CTpaHe HajMarbe /[Ba He3aBHUCHA YIECHNKA Ha TPSKUIITY, KOjI
MOCITyje Ha IyTOpOYHOj OCHOBH, KOjU MIMa CBe (PYHKLIMje HE3aBUCHOT' YYeCHHKa Ha Tp-
SKUIITY ¥ TPUCTYI TPXKUIITY (3ajeJHIIKO yiararbe) - wi. 21. 3aKoHa 0 3allTUTH KOHKY-
penije PC. TIpetxonsnum onoGpaBameM KoHIeHTpanmje (wi. 23. 3akoHa) 3aKOHOa-
BaI] je >KeJIeo Jja 3allITUTU TPXKHUIIHY CTPYKTYPY 1 ocTojehe ofHoce KOHKypeHImje, aa
He OH JIOIITO J0 GUTHOT CIIpeyaBama, OrpaHA4aBaba ! HapylllaBamha KOHKYPEHIH)E.

IIpomicn EY (Council Regulation No 139/2004%>) u Guidelines 2004/C 3 1/324))
npenBrbajy ia A0 HapyllaBamba KOHKYPEHIHjE 0Na31 HApOUNTO Yy CIy4yajeBUMa Kajja Ha
OCHOBY KOHIIEHTpall}je HacTajy NpUBpEeHU CyO0jeKTH KOju CTBapajy WX OjadaBajy Ao-
MUHAHTaH MOJIOKaj ¥ YMja je TPKUIIHA CHara TOJIMKA, 1a y BEJIMKO] MEPH MOTY Jia JIOHO-
ce MIOCIIOBHE OJUTYKE HE3aBHCHO Off KOHKYPEHTCKUX YYeCHIKa Ha TP3KUILITY, CHab/ieBaya
U KpajibUX KOPUCHUKA po0e/yciyra.

Ipunukom ogmyurnBatba Komucrja PC HapounTo y3uMa y 063up: a) CTPYKTYPY pe-
JIEBAHTHOT TPXKUILITA, 0) CTBAPHE M MOTEHIMjaJTHE KOHKYPEHTE, 1) TOJI0Ka] Ha TPYKHUIII-

22. Ibid.
23. http://europa.eu.int/eur-lex/pri/en/oj/dat/2004/1_024/1_02420040129en00010022.pdf
24. http://eur-lex.europa.eu/LexUriServ/site/en/0j/2004/c_031/c_03120040205en00050018.pdf
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Ty YYECHUKA Y KOHIIEHTPAIUjU U HUXOBY €KOHOMCKY 1 (pHHAHCHjCKY MO, 1) MoryhHO-
crr m360pa HobaBbada U KOPUCHUKA, €) PaBHE U JIpyTre MpeNpeKe 3a yiia3ak Ha pelre-
BaHTHO TPXKWUIITE, ()) HUBO YHYTpAIhe 1 MehyHAPOHE KOHKYPEHTHOCTH YIECHUKA Y
KOHI[CHTPAIjH, T) TPEHOBE TOHY/IE ¥ MOTPAKIbE PeIcBaHTHE POOE U/MITH YCIIyTa, X)
TPEHIOBE TEXHMUYKOT ¥ EKOHOMCKOI' pa3Boja, Kao M M) MHTepece norpoinaya (wi. 28.
3akoHa 0 3arrruTi KoHKypeHimje PC).

T'ope HaBenenu npomicu EY Hanay eBajyanyjy UCTHX IapameTapa, Ipu 4eMmy
HarIaiaBajy odaBesy IMpoleHe yTHIaja KOHIEHTpalyje Ha Oynyhe moHaiame KOHKY-
PEHTCKUX YUeCHUKa KOju HHUCYy 0OyxBaheHr KOHIICHTPAIUjOM, Kao U TPOIEHY CIOco0-
HOCTH HOBOHACTAJIOT YYECHUKA HAa TPKUIITY fla eNVMMUHMIIE KOHKYPEHIHY Y 3HAYaj-
HOM 00mMy pobe/yciyra y muramy. Hanambe, Komucja EY je myHa fa He 03BONMM
KOHIICHTpAaIyjy 3a KOjy je BepoBaTHO fa he oHeMoryhuTtu norpoimave jja y>kuBajy y mo-
TOfHOCTHMA KOje TOHOCH TP3KHIIHA KOHKYPEHIIWja: HICKE LIeHe, BUCOKU KBaJIUTET IIPO-
U3BOJIa, IIMPOK M300p pode U yciyra u uHoBaiuje. CMaTpa ce fa 3HayajHO noBehame
TP>KWIIIHE CHAre jefHOT yIeCHNKa Y OHOCY Ha JIpyre cTBapa MOTYhHOCT /ia Taj YU4eCHIK
noBeha neHe 3apay noehara npoguTa, CMarmby MOHYAY, KBATATET ¥ M300p MPOM3BOJA,
CMarbH HMBO MHOBAIIHja, Kao U Ia Ha ipyre HaulHe yTHYe Ha IapaMeTpe TPsKUIIHE KOH-
KypeHuyje.

3axTeB 3a KOHIeHTpanyjy (wi. 23. 3akoHa o 3amTuTi KoEKypernyje PC) moprock
ce TIOJI YCJIOBOM J1a 33je[IHIYKY YKYIIaH MPHXOJ] CBUX YUECHNKA Y KOHIIEHTPAIHji OCTBa-
peH Ha TpxuinTy PC y mpeTxoaHoj 06pavyyHCKOj TOIyHN Tipenna3u n3Hoc off 10 Munrona
eBpa, y ANHAPCKO]j IPOTUBBPERHOCTY II0 KypCy Ha JIaH cacTaB/baba FOUIIIHET pauyHa.
IIpu pauyHarmy rOAMIIEET MIPUXONa, HE padyHa ce IMPHUXOJ] KOjH YYECHHIN OCTBape y
Mebyco6HOj pa3MeHH. Y KOMHMKO YIECHUIM OCTBAPY)Y IPUXOA X HA CBETCKOM TPKUIIITY,
OHJIa KCTU MOpa Ipea3uTH n3Hoc off 50 MUIMOHA eBpa Y JUHAPCKOj IPOTUBBPEAHOCTH,
npu 4eMy OapeM jefiaH Off Y4ecHHKa Y KOHIIEHTpalyju Mopa OUTU perucTpoBaH Ha Te-
puropuju PC.

3.1 Y XpBatckoj je JomY Ipar IPHUXO Ha CBETCKOM TPKUIITY off 1 Muujapae Ky-
Ha (cca 140.000.000 EYP) 3a cBe yuecHHKe, IPU YeMy HajMarbe IBa YUIECHHKA MOPajy
nMaru mpyxop Behin o 100 Mummona KyHa (cca 14.000.000 EYP) ocTBapeH Ha TepHTO-
puju PX. Y buX je momu npar 100 mumrona KM (cca 50 muiroHa eBpa) ocTBapeHuX
Ha CBETCKOM TP:KUILTY, IPU YeMy HajMarbe jeflaH YIeCHUK Mopa OUTH pPEricTpoBaH Ha
Tepuropyju buX, nnu fa je yKymnHu Npuxof| HajMabe iBa y4ecHuKka octBapeH y buX Be-
hm opr 5 Mumrona KM (cca 2,5 Munmona eBpa), Wil aKo HBHIXOBO yuellhe Ha TPsKUIITY
BuX npenazn 40%. Y Byrapckoj je Butiie of 15 MmmoHa neBa (cca 7,5 MunioHa eBpa).
Y Yeukoj je Buire of 1,5 Munujapny KpyHa (cca 53 MuroHa eBpa) OCTBapeHHX Ha Tp-
>kumry Yellike 3a cBe YUeCHUKE, a HajMamhe JIBa YUECHUKA MOpajy IMaTy NpHuxof Behu
ox mo 250 mMumroHa KpyHa (cca 8,9 MIIMOHA eBpa) CBaKH, OCTBApEH HA TEPUTOPHU
Yenike. Y Mabapekoj je e on 15 munmujapau dopunTH (cca 57,5 MUIHOHA eBpa) 3a
CBE YUECHHKeE, Off yera GapeM JiBa yuecHIKa Mopajy nMarty npuxof Behin o S00 mumo-
Ha ¢opuHTH (cca 2 MuioHa eBpa). Y Xonaumuju je Butie oy 113.450 eBpa ocTBapeHux
Ha CBETCKOM TP3KUILITY 3a CBE YUECHUKE, Off KOjuxX OapeM 30 MUJIMOHa MOpa OUTH OCTBa-
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peHO Ha TpxXuITy XONaHauje Off CTpaHe HajMame iBa yuecHrKa. Y Hemaukoj je Bure
o 500 MmwIMOHa eBpa OCTBapeHHUX Ha CBETCKOM TPXKHINTY, TIPH YeMy je OapeM jenaH
YUYECHHK Y KOHIICHTPAIHj1 OCTBAapUO MPHXO]T Ha TpKuTy Hemauke Behu o 25 munmo-
Ha eBpa. [Tpu ToM Tpeba HaracuT fja y HeMadKOM 3aKOHY ITOCTOje M3y3ellH, TaKO J1a ce
npaBuiia 0 OT0Opery KOHIICHTpAIFje He IPUMERY]y Kajja ce YIECHHK KOjH je OCTBApUO
npuxoyt Mawu off 10 MUuITMOHa eBpa Npunaja ,,BeMKOM * yuecHuKy. ¥ camoj EY, naxie
Kajia je ped 0 KOHIIEHTpalj1 Of 3Ha4aja 3a 11y Y HUjy, IOHH Ipar je pa3yMibiBO Haj-
BHIIIM, 5 MINIMjapAy €Bpa YKYIHOT IIPUXOJia YUECHNKA OCTBAPEHOT Ha CBETCKOM TPSKHII-
Ty, Off dyera GapeM jBa yYecHHKa Tpeba fa uMajy HpHuxop of mo 250 MuioHa eBpa
OCTBapeH Ha TpXKUIITy Y Huje. CBa 3aKOHOJ]aBCTBA KAO PENIEBAHTHY FOAMHY 32 00pavuyH
MIPHXOf]a Y3UMAjy MPETXO[HY TOMHY Off OHE Y KO0jOj Ce OTy4yje O KOHIIEHTpaIju.

3.2 Pau maxiiier pazyMeBamba HaurMHA pajia ¥ NPOIEHe MpeIosKeHe KOHIEHTpa-
mmje o crpane Komucrje EY, mahemo npukas omyke Case No COMP/M.3086 - Gaz de
France / Preussag Energie GmbH®). Y MIPBO]j TAYKH OJTyKe KOHCTaTyje ce fa je Komucn-
ja 20.03.2003. rop. npumuia 3axTeB 3a ofoopemwe KoHnenrpamuje GdF, kommanmje y
100% nacumrBy PenyOnuke dpaHniycke, a 3a CTHI[akhe KOHTPOJIE CBUX HEMAUKUX
nocnoBa PEG, kynoBuHOM akiuja ot BiiacHuka kommanuje TUI Group. [Torowm, y apyroj
TauyKyW ce KOHCTaTyje /1a MpHjaBJbeHa MOCIIOBHA Orepanyja crajga y moMeH [Ipasmna o
KOHIICHTpaNHjH, Te 1a N3a3¥Ba 030MbHY CyMIbY Y OIVIENY KOMIIATHOMITHOCTH ca 3ajefl-
HrIkuM TpxkutireM 1 Yroopom o EEA (European Economic Area). Hamame, y Tauka-
Ma 3. 1 4. OICYjy ce TIIaBHE MOCIIOBHE aKTHBHOCTH YUecHUKa y KoHieHTpamju. GdF je
KOMITaHWja yIIIaBHOM aKTUBHA Ha TPKUIITY PpaHIycke Koja ce 6aBU NCTPAKUBAKEM,
NPOV3BOMIEOM, CKIIAIUIIITEHEM, TPAHCIIOPTOM, IUCTPUOYIMjOM 1 CHAOJIEBAEEM racoM,
Ipy YeMy U3 cBoje pousBofme nokpusa 0-10% nmorpebda 3a cHagodeBameM. PEG je me-
byHaponHa KoMIanuja Koja ce 6aBi HCTPaKMBAKEM U TIPOU3BOJE-OM IIPUPOJTHOT raca u
crpoBe HahTe Ha TEPUTOPHjH JIEBET AP>KaBa. Y TauKH 5. ce HABOAHM /1A j€ Wb TIOCTIOBHE
TpaHCaKIWje CTUIae MOTIYHE KOHTPOJe Ha ,,upstream‘* aenatHocTuma PEG y Hemau-
Koj (mpe konnenrparuje PEG je cBoje MehyHapojHe akTHBHOCTH IpeHeo Ha Tpehy KOM-
naHyjy). 3aTuM je y Tauku 6. 3aKJbYYEHO Jia TPEIOKeHa ITOCJIOBHA Olepanyja mpef-
cTaB/ba KOHIEHTpaiyjy y cmuciy [IpaBmna o koHneHrpanyjin. Ca 063upoM fa cy yue-
CHYIIY Y KOHIICHTpAaIji NCKa3a/Ii YKYNaH 3ajeHIIKY IPUXON y IPETXOfHOj TOUHU Be-
hwm on 5 Munrjapau eBpa, pu YeMy cy o6a ydecHuka Ha Tpxkuiiry EY octBapwia npu-
xop Behr o o 250 MuIMoHa eBpa, pefyIoKeHa KOHIEHTpallija iMa KOMYHUTApHY Id-
Men3njy. [ToToM je KomucHja U3BpIIILTIA aHAT3Y PENIEBAHTHOT TP3KUIITA TIPOM3BONIA U
perneBaHTHOT reorpad)cKor TpsKuITa (Tauke 8-16) u TO moceGHO 3a TpH CerMeHTa Jie-
JATHOCTH a) ,,upstream market*, 6) ,,downstream market™ 1 1) TOA3EMHO CKII[AIITEHHE.
,,Upstream® peJIeBaHTHO TP3KUIITE MPON3BOAA YMHE 1) NCTPaKMBAK-E MPUPOJTHOT r'aca u
cupoBe Hagre, ii) MPOM3BOMH-A M IPOJIaja CHPOBE Ha(Te U iii) MPOM3BOMIERA 1 TIPOaja
npupopmHor Taca. ,,Upstream™ peneBaHTHO Teorpad)ckO TPIKUINTE 332 MCTPAKMBAFE
Ha(Te 1 raca je CBETCKO TPKHUILITe, 32 IIPOU3BOJIELY U ITPOMajy HadTe je Takobe CBETCKO

25.  http://ec.europa.eu/comm/competition/mergers/cases/decisions/m3086_en.pdf
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TPSKHIITE, IOK 32 IPOU3BOJIELY M POJIajy raca To je Tpxkuire EEA, Pycje n Amkupa.
,,Downstream" peJIeBaHTHO TP3KUIIITe MPOM3BOAa YNHY CHAOMEBa-e racoM MOTpoIIada
y ®pannyckoj, rae GdF nma Beoma jaky Tp:KUIIHY HO3ULH)Y. ,,Downstream® peneBaH-
THO Teorpadcko Tpxuiire je Ppanirycka, a Komucnja 3akibydyje 1a KOHICHTpalyja
Hehe JOBeCTH 10 CTBapama UK jadara JOMUHAHTHOT nosoxaja GdF, HUTH Ha TpsKuIi-
Ty ®panrycke (PEG Huje akTuBHA Ha ,,downstream® TPKUILITY ), HUTH HA TPXKHUILTY He-
Ke fipyre 3emsbe yHyTap EY, nako GdF pasBuja akTUBHOCTH Ha cHaOfeBamwy raca u us-
BaH PpaHiycke. PeneBaHTHO TPKUIITE MON3EMHOT CKIIAUINTEH-a YMHU YITIABHOM
CKJIQIUILITEHE€ NPUPOAHOTL raca 3a norpede AucTpuOyLyje TpehuM KoMnaHujama, a y
IWbY NpeBasWIaKeha MpodiieMa N3a3BaHUX CE30HCKUM IaloM TpaKibe. PenreBaHTHO
reorpa)cko TPKUINTE CKIAANIITEHA je IETEPMUHICAHO ITIOTPeOOM f1a CKIIAANIITE, ¥
3aBUCHOCTH Of] TUIIa, He cMe Aa Oyae yaarbenuje of 50 mo 200 km of Kpajier KOpucHHU-
Ka, Te BEJIMKAM MPUTHUCKOM KOHKypeHnmje. [Torom je Kommcuja nennna npemioxkeny
KOHIIEHTPAIHjy ca CTAHOBHUINTA MPUXBATIGUBOCTH 32 3ajeHAYKO TpsKuiTe ,,Common
market“ u To moceGHO xopu3oHTaTHE ehekTe (Tauke 17-23) u Beprukamse edekre (24
u 25). Ha cBeTckoM Tpxuity, 3ajenanuko yuemhe GdF u PEG y ncrpakuBamy raca u
Ha(re Ou 6mnno 0-5% of YKyIHUX MO3HATUX PE3EPBH, a Y Mpou3BoawHu Takobe 0-5%,
padyHaTo Ha HUBOY CBETCKe Mpom3Bofhe w3 2001. rop. Y momieny npojiaje cupose Had-
Te, Ha CBETCKOM TPXKUIITY YUECHHUIM OCTBapyjy Takobe yaeo of 0-5%. Y norieny npo-
U3BOMIIE U Mpoyiaje npupopHor raca, GAF u PEG 3ajegHo umajy yneo op 0-5% kako Ha
tpxkury EEA, Tako u Ha TpuiTaMa Aipkupa 1 Pycrje. Y morieny cKiaguinTea,
YUYECHHIIM Y KOHIeHTpalmju uMajy yieo of 0-10% Ha HaloHATHUM TpKUIITAMA, TIPH
yeMy Ha TpXumry Hemauke mornasm mo mpexianmama 30HA MOKPUBEHOCTH YIECHUKA
(50-200 k™). ITpu TOM, yIECHHIIM Cy CYOUESHH U Ca BEJIMKOM KOHKypeHimjoM y Rehden,
Bad Lauchstaedt u Doetlingen o6iactuma. Komucuja je 3akipyunmia jja, uMajyhul y Bugy
rope M3HeTe YMH-EHAIE, TIPEITIoKeHa KOHIEHTPaIyja He IIPEfiCTaBba H3a30B 32 KOHKY-
peHIyjy Ha TpXuITy ckiapuimremha. GAF apsku BeoMma jaky TpKWIIHY TO3WIH)Y Y
®paniyckoj, 75-80% Ha TpxuITy cHadOfeBama racoM. Mnak, 3akibydyje Kommcyja,
HHje BEpOBATHO Jia he npefioxkeHa KOHIEHTpalyja UMaTy OWIo KakBe 3HavyajHe eek-
Te Ha KOHKYPEHIIHjY, a ca 003UpOM Ha TO Jia je 3ajeIHIIKO yuelrhe Ha ,,upstream’ Tp-
SKUIITY Maio, Kao 1 Ha To ia PEG pacnonaxke ca konnuuHama raca 3a n3so3 y ®pamiry-
cKy Koje uune 0-5% of roguIibe NoTpolke raca y @paniryckoj. CiefctBeHo, mocroje-
hu u morennmjaman KoHKypeHtn GdF Ha Tpxkwuinry ®paniycke Hehe OUTH yrposkeHn
MpeyIokeHoM KoHIeHTpanujoM. Ha kpajy, Komuchja 3akibydyje ga je mpennosKeHa
KOHIICHTpAaIWja y CKJIajly ca MPUHIUIIMA 3ajeIHIIKOT TpKUINTa 1 yroBopoMm 0 EEA.
Baskuo je ucrahu cnenehe, nako GdF nma Benuku yaeo Ha TpxKuiiry ®panirycke, KOH-
nenTpanyja ca PEG He moBoiu 0 IpoMeHe TP:KUILHE CTPYKTYype, 300T MOTEHIMjaTHO
Martor yuertha PEG Ha Tpskuirry ®pasifycke, Te He joasu 1o epekara Koji MOTY YTH-
[aTy Ha ocTojehe nim noTeHIMjaHe KOHKYPEHTE U TUME YTPO3UTH KOHKYPEHIH]Y.
Kao BeoMa mirycTpaTtuBaH npuMep npuMmeHe nipapmwia EY o KHneHTpanmju, ciegn
kpatak nprkas omtyke Komucje EY Case No Comp/M. 3091 Konica/Minolta®®) o
npujaBu KoHueHTpanyje of 27.05.2003. ron. Pagu ce o Tome fia je Komucyja yrBpamna ga
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y CBIM CErMEHTHMa IIPOM3BOMLE U Mpofaje (POTO, ONTHUKE W KOIHMP OIpeMe Ha pelie-
BaHTHUM TP3KUIIITIMA YISCHUIIY UMA]y 3ajeTHIUYKY TpsKuHn yaeo o 10-25%, na Haj-
Behn KOHKypeHTH MMajy Behn Wi cnmuaH yiaeo Ha TPSKUINTY, Te 1a He TOCTOjU Ofla-
cHOCT Jia he KOHIeHTpalyja U3BPIIUTY HETaTUBaH YTHIA] HA KOHKYPEHIH]Y. AJIH, MO-
CTOjao je jeman mpou3Box - hoTomeTap (CrpaBa 3a Meperhe OCBET/herba Ipe (hoTorpa-
¢ucama) 3a Koju je Komucrja yrBpamia 1a yIeCHUIM y KOHIIEHTPAIHjH TIOCENY]y YaeO
on 65-75% na Tpxkuiury EEA u 75-85% Ha cBeTckoM TpkuinTy. [Tpu ToMm je Konica
npeko komanmje Seconic (y k0joj Konica ca 38,57 % akija mMa moTIyHy KOHTPOIY jep
Apyru HajBehn aKImoHap uMa Mabe off 5% ), CBeTCKH mpou3Bobhay 6p. 1, a Minolta 6p. 3.
Hapnarse, ycTaHOBIBEHO je J1a je jeuHa KOHKYpeHTCKa KoMiianuja Ha Tpxkuty EEA He-
Madka Kommnangja Gossen Koja mMa TPKUIIHA yAeo of oKo 25%. Ha ocHoBy u3Heror,
Komucnja je 3akrpyunia ja KOHIIEHTpaIFja n3a3uBa 030MIbHE CYMIbE Y TIOTJIEy KOMIIa-
TUOWITHOCTH Ca 3ajeJHIUKUM TP3KUIIITEM, a Be3aHO 3a TpxkuiiTe goroMerapa. [la 6u
OTKJIOHWITH TOpE HaBEeEHE CyMIbe, YIECHUIIY Y KOHI[CHTpaLHju ¢y ce ob6aBe3amn Komu-
cuju a hie Konica oryburn ,,divest™ meokymnas yjeo y akiujaMa Seconic ¥ TUME YCIIO-
CTaBUTH ycII0Be e(peKTUBHE KOHKYpPEHIHje Ha TpXKuITy. AKiyje he ce mpopaBaty y e
daze, y mpBoj 28,15% aximja, a apyroj npeocrammx 9,82 % . PokoBu cy nociioBHa TajHa,
cTrora HHUCY HaBefieHH y oy, O6aBe3a yuecHrKa je WHaYe MHTETPAJHU IO OJITyKe
Kommucnje K0joM je KOoHIeHTpatyja offoopeHa.

Onnyka Komucnje y Case No COMP/M.3090. Volkswagen / Offset / Crescent / Lease
Plan /JV?7) Takobe cafp:Ku BeOMa MHTEPECAHTHE NpaBHE CTaBOBE, KOjU MOTY OUTH Off
NoMOhY TIpH TyMaderwy U NPUMEHN 3aKoHa O 3aiTuTé KoHKypeHije PC. Panu ce o
KOHIICHTpaIyj1 y 00MHKY joint venture, y KojeM he 6utu (popMupaHa HOBa KOMITaHH]a, ¥
kojoj he VW apxartu 50% akupja, a OcTany y9ecHUIM Y KOHIeHTparmju apyrux 50%.
HoBoctBopena komnanyja he ce 6aBUTH JIM3UHTOM M OAP>KaBambeM Iy THIIKUX M JTAKUX
KOMepuyjamHuX (JocTaBHUX) BO3mia. TOKOM IIpOIeHe BEeNMUMHE 3ajeTHUUKOr yHena
yUYECHHKA Y KOHI[EHTpallji Ha peieBaHTHOM Tpxuiry Komucyja je Hammia fa yaeo
yUYEeCHMKA Ha TPXKUIITY Ju3uHra y Yemkoj uznocu 50-60%, y Cnoaukoj 50-60%, a 'y
ITopryrany ca yaenom oft 30-40% mocTajy uiep Ha TPSKUIITY, jep cieaehit KOHKYPEeHT
IO CHa3¥ UMa JIaIeKO Mam¥l TPXKHUIIHK yfieo. Vnak, 1 nopeq yfena Ha TpXKUIITY KOju
MIPEJICTaBIbajy ,,3BOHA 32 Y30YHY * Kajja je cJI000/iHa KOHKYpEeHIrja y nmuTamy, Komucnja
je omobpma KoHueHTpanyjy. OBO Cy BeHH apryMeHTH: ,,Yerka: PeneBanTHO TpsKwIiI-
Te y OBOj 3eMJBbH je Y paHoj (pas3u pa3Boja. [Ipommcu y 0Boj 00s1acT cy KOHCONMHMAOBAHU 1
YCJIOBH 32 Pa3BOj TPXKUILTA TEK LITO Cy CTBOpeHH. KoprnopaTuBHY KIIMjeHTH Cy TeK I10-
Yenu Jia KOp¥cTe OBY BpcTy yciyra. OBO ce HApOUMTO UCTHYE MAIOM YKYITHOM Bpef-
HoIhy TPXKUIITA 1 Gp3uM pacToM. [Ipyru mokasaresb T3B. HE3PEIOCTH TPXKUILTA je Taj
Jia Cy JOCKOpa UCKJbYUMBY KOPUCHUIIY IIPEIMETHHX YCIIyra Guia IPeiCTaBHUILITBA MYJI-
THHAIMOHAJIHIX KOMIIaHKja, a J]a Ce JIOKaJIHe KOMITaHWje HHCY Ouyie HaBUKIIE Ha OBaKBY
Bpcry yenyra. He nocroju ounriieal pasior 3amTo 6p3 pa3Boj OBOT TPXKHUIITA He 61
6mo Moryh. Yna3ak Ha peneBaHTHO TP:KUILITe Huje Texkak. HeMa pasiora 3airo 6aH-

26. xTTI//en.eypona.ey/OMM/IIOMIIETATHOH/Meprepc/nacec/aenucnonc/mM3091_en.nad
27.  http://ec.europa.eu/comm/competition/mergers/cases/decisions/m3090_en.pdf
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Ke, (PMHAHCHjCKEe MHCTUTYIMje, MPOor3Bobaun ayToMOOWIIa U CIIeNUjaIn30BaHe JIM3UHT
KoMIIaHHje He Ou Omie y MoryhHocTH ja yhy Ha Tpskwuirre. imajyhu y Buy 6p3 pacT Tp-
SKUIITA, IPYUBIIAYHO je 32 HOBe KOHKYPEHTE fa 3all0YHY ca IIOCNIoM, a 3a mocrojehe ma
ynaxy y noBeharse CBOT TPsKUIIHOT yfiena. He3aBucHa TpkuiliHa cTyiyja (cacraB/beHa
N0 HAPYIMOVHY YUECHNKA) MOTBPAIIIA je FOPE-E HAaBOJIe, KAKO TP3KMUIIITA Ha 3arajy 11o-
cTajy 3acuheHa, Tpxkulra Ha nepudepuju EY mocTajy npuiika 3a ycIelHe 3amaiHe
JIBMHT KOMITaHHWje Jja Impe cBoje mocioBe. CnoBauka: CBe mITO Baxkn 3a YelKy Baku
u 3a CJI0BaUKYy, C THM JIa je TPKUIITE MIOTOHE jOII Ha HIZKO] pa3BOjHOj JiecTBr. [Top-
Tyraj: Bucok yjeo Ha TpXKHINTY HUje caM 110 ceOH TIOKa3aTeb JIOMIHAHTHOT TTOJIOKaja.
IMopryrancko TpKUIITe ce jOIl YBEK pa3Brja, TPOIIKOBH MPO00ja HA TPXKUIITE CYy Ma-
JIM, KaKO TPXKUIITE Oyfie ca3peBajio W pacio, M KaKO HOBU KOHKYPEHTH OYAy YIIas3win,
cMam1he ce yfieo HajBeher yuecHuKa Ha TP3KUIITY.

4. OuexuBanu pa3soj Cpouja/EY

IlITo ce Tude cnpoBobema mpomuca o npaBy KoHKypeHnyje 1 EY je TpeHyTHO y
Tpamumju. Komucyja je myro (ako 3aHeMapuMO NPUBATHONPABHY 3allTHTY) MMaja
UCKJbY4UBU MOHOIIOJ HA 3alITUTY IpaBa KOHKypeHnyje u3 wi. 81-86 YE3, a EI1]J je op-
Jy4mBao o Tyxxk6ama npotus ofyryka Komucyje EY. Capa je y TOKy HocTynak ielileHTpa-
nm3anyje, na ce 30or orpannueHoctu pecypca Komucuje EY, xao u norpebe 3a Behom
ecukacHomthy, ogpebene Hamnexxnoctu npenoce Ha oprane NCA ,,National Competi-
tion Authorities* 1 cyoBe gpxkaBa unanuia. Hose ogpenoe cy ycBojeHe y o0nuKy o0aBe-
3yjyhux ITpaBuna Caseta 6p. 1/2003,2) KOja ce IPUMEbY]Y AUPEKTHO Y CBUM fipsKaBama
ynanuama off 01.05.2004. rox. Ha kpajy, a Be3aHo 3a Ycras EBporne koju je y ¢pasu pa-
TurKalyje u pedepeHIyMcKor NMOTBpbUBama Off CTpaHe Jip:KaBa WIaHWIa, Tpeba
ucrahi fja je YcraB y HOTIYHOCTH Ipey3eo ofpenode u3 wi. 81-86 YE3 u pa cy To capa
unanoBu 161-166. u3 ofierbka B, Ycrasa -, IIpaBuna KOHKypeHILI/Ije“zg). Crora, npomu-
CH ¥ peJieBaHTHA Ipakca he HacTaBUTU Jja €BOIYHPajy KpO3 IPUMEHY, a Y CMUCITY IIOCTH-
3ama OCHOBHUX LIWbeBa YHUje u3 wi. 2. YE3, koju cy Takobe IpeHeTH y ofielbax I, wir.
1-8. ¥YcraBa EBpone.3O)

Wmajyhu y BUfty ofipenody w3 4. 1.3 yerasa PC (,,Cnyx6eHnn rmacank PC* 6p. 98/
2006), a y Be3u ca ofapendama u3 wi.82-84. Ycrapa, na Tekyhe nperosope ca EY, kao u
OIIITENPOKJIAMOBAHE JIP>KaBHE IIWJLEBE, CMATPaMOo Jla OU OIIIO IIENUCXOIHO, fla IIpaKca
Komucnje n Hagexunx cynoa PC (wi.52. cras 3. 3akoHa), KaO MHCTUTYIAja 3aysKe-
HIX 3a CIIPOBObEmE MPOINca O 3allITUTU KOHKYPEHIuje, Oyfe MHCIIPUCaHa OfroBapa-
jyhoM npakcom uncTuTYIHja EY.

28. http://eur-lex.europa.eu/LexUriServ/site/en/0j/2003/1_001/1_00120030104en00010025.pdf

29. Jamwesuh M. ,,YcraB EBpone* Cnyx6enu riacuuk, bry. 2005.

30. ttp://europa.eu/constitution/en/Istocl_en.htm

31. “Pemy6nmka Cp6mja je Ap>KaBa ... 3aCHOBAaHA HA ... IPHUIAJHOCTH €BPOICKUM NPHHIUINMA H
BpeHOCTIMA.
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Law on Competition Protection of the Republic of Serbia
(Overview of the regulations on inhibiting competition, abuse of
dominant position and focus on the regulations and practice of the EU)

Summary

The Author considers the basic regulations of agreements, which considerably pre-
vent, restrict or distort competition, abuse of dominant position and concentration (mer-
gers) in the Serbian Law on Protection of Competition. Thereupon, the Author gives com-
parative reviews of European legislation, national legislation in the EU and national legi-
slation of the West Balkans countries. In this paper, the Author analyzes the most impor-
tant antimonopoly decisions of EU Commission and European Court of Justice. Regar-
ding to this the Author puts the regulations of Serbian Law in context of deliberations of
given decisions. The overall aim of this work is to propose the interpretation of relevant
Serbian antimonopoly regulations.

Key words: protection of competition; agreements distorting competition; abuse of do-
minant position; mergers (concentrations of undertakings), relevant market;
Treaty establishing the European Economic Community;, EU Commission;
European Court of Justice.
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Bypo M. Bypuh
Master en Droit privé

Iecuja yropopa y Haupruma pecgopme
odmranuonor npasa y Esponn

Pe3nme

Llecuja yzosopa je tipasha ycitianosa Koja u3asusa 6eAuKo UHIepecosarbe, Hapo-
wuitio 3602 WiozZa Wilio ce CYUpOWICIaspa aticoayiiuamy Haveaa obasesyjyhie crhaze u
peaaitiusHoz Oejcitisa yzosopa. Jleo ttieopuje eehi 0y2Zo oOpue rery ayitioHomujy paou
uowiosarba Ha4ena 3auiiiiuitie UpasHe CUZypHOCUIU U UHILepeca Y2080PHUX CIUPAHA.
Hiiax, 80-ux zoouna tipounoz eexa tipogpecop Jlopar Enec je, y caojoj Ookitiopckoj ttie-
3u, fokasao Oa je yecuja yciianosa koja uma 6yoyhroci. OHa ce 48pcitio 3acHU8a Ha
Haveay OUcCHiaHKa YZ080PHOZ OOHOCA CA UBMEHEHUM CIUPAHKAMA U HA OCHOBHOM eae-
MeHIlly c8axo0Z yzoeopa — kay3u. IIpeHocom HeuamerveHe kayse, lpeHeill je y yeauHu
ciiapu yzZosopHu 0OHoc. Llecujy yzosopa Hucy 3aobuwiau y ceojum Haupiiuma Hu
€B8POTICKU HU HAWUOHAAHU 3aKOHOO0AB8YL C Kpaja Upouwinoz u ilovetlika 0802 éexa. Meby-
UM, OHU cY joj Upucitiyilaau ca pasauduitiux wosuyuja. Taxeu Upuctiyiiu 00cAuKasajy
Y 8eAUKO] Mepu OOKIUPUHAAHe CyKoDe, Ta Y rUxose 00pedbe 1ecllio pe3ytiaill KOM-
apomuca. Yipaso cy 00pedbe Haypitia pechopmu obauzayuonoz ipasa y Eepoiiu iipeo-
Melll HauteZ pasmattiparba. Llecuja yzZosopa tipoussoou tyHosaxHa Oejciiiea usmeby
ciipara y yzosopy u obasesyje yeOeritia 0a Ha UeCUOHapa tpeHece c8a Y2080peHa Oej-
ctusa. Huax, xoja je yaoza yecyca, Opyze citipare y ciiapom obauzayuorom oornocy? Ha
080 U Opyza Huiliarba, HOKYyUaau cmo uporahiu 002080pe y axitilyeaHuMm Haupiauma oo-
AUAUUOHO?Z Upasa.

Kwyune pequ: yecuja yzosopa, Haypitiu 00auZayuoHo? ipasa, Cyuciuuiiiyuyuja yzo8opHe
CUpare, CaZaacHOCTI Uecyca, yHOBANCHOCTL Y 0OHOCY Ha tipeha auua
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"Successio non produit novum ius sed ve-
tus transfert".)) (Ilpasro HacnehuBame
He MPOM3BOJM HOBO MpaBo Beh cTapo mpe-
HOCH)

Yeog

Peu je o mraBHOj mpieju mecuje yropopa. Tpehe nune cryna y npaBa u o6aBese jen-
HOT O] CayrOBOPHUKA, fa O IPEeY3€eJI0 HeroBy YTOBOPHY IO3MI}Y, YaK U Y CIIydajy fa
HYje YIECTBOBAIIO ¥ 3aKJby4ery NPEAMETHOT YTOBOpA: Ped je O IpaBHOM HacliehuBamy
Mmeby xuBiva.?) Y UCTO BpeMe, OBaKBa cy0jeKTBHA IIPOMEHA, YeCTO Ha3BaHa CYIICTH-
TyIwja yroBopHe cTpare,’) He MOBIAYM 32 COGOM HOBauwjy, Beh OfpskaBa Ha CHA3H 1I0-
crojehu obnurarnyononpasHu ogHoc. [IpunikoM TakBe cyOjeKTHBHE IPOMEHE, TOTPED-
HO je 00e30eInTH capajiby Iiecyca, ipyre CTpaHe y CTapoM OfHOCY, IpeMpa Iiecja Mo-
K€ caBplIeHO (DyHKIMOHUCATH U3Meby LiefieHTa 1 1iecuoHapa. 360r Tora he niecuja 6u-
TH MHOT'O e(prKacHHja Kajja ce 1IeCyc cariiach ca CTynameM Tpeher smia y oonuraimo-
HOIIPaBHU OJIHOC.

Llecwja je mo3Hara o puMcKor mpasa. MebyTuM, nojam 1iecuje yropopa cCTBOpHiia
je caBpeMeHa I.[OKTpI/IHa.4) Llecuja, Hanme, HUje Grma Gart J1ako mpuxBaheHa, Kao MITo je
TO OMO clly4aj ca LECHjOM NIOTPaKUBamha, ITe Ce 3aXTeBa caMO O0aBEIITaBAKE LEANpa-
HOT fIy>kHIKa.>) Y CTBapH, Ilechja yroBOpa Ce CyCpela ca HCTOM IPENPEKOM Kao I IIECH-
ja myra. Ped je o mpeHocy o0aBe3e npema LeUpaHoM IIOBEPHOILTY, a 0e3 HEroBor Ipu-
CTaHKa, IITO HHUje J03BOILEHO Y hparmyckom npasy.®) Mmak, mokasano ce 1a je JOKTpH-
Ha JlocTa KacHWIIa 32 3aKOHOAABCTBOM 1 TpakcoM. Of1 Kajia ce 3Ha 3a I10jaM MOKpeTHe
VMOBVHE HaMemeHe 00aBlbarby NPHUBPEAHE JIENATHOCTH, JO3BOJLEHO je [a HEH Bila-
CHUK, IIefiupajyhi je, [eiupa 1 yroBOp O 3aKYITy Kao HeH CacTaBHU neo.”) Tomasehin oy
TOra, IlecHja je yCTaHOB/beHa Kao NoceOHa M caMOCTaHa IpaBHa YCTaHOBa.S) Ucryna je,
WIaK, fa Iecuja MPUPOAHO NMPOM3MIA3H U3 Hauella YCTYIUbUBOCTH IIOTpasKiBamka U Ha-
yeJia HEeYCTYIUBMBOCTH JIyTOBaHe 00aBe3e, UMju je U3BOP yI‘OBOp.9) MebyTuM, niecujom

1. Ph. MALAURIE, La cession de contrat, Défrenois, Paris 1976, article 31194, crp. 1030.

2. G PILLET, La substitution de contractant a la formation du contrat en droit privé, th.dr. Droit
privé Paris I, 2002, LGDJ, Paris 2004, préface par Patrice Jourdain, n°194, ctp. 186.

3. Idem,n°® 193, cTp. 185.

4. J. FLOUR et al., Tome IIlI, Le rapport d’obligation, 3e édition, Armand Colin, Paris 2004, n°396,
cTp. 269.

5. F. TERRE, Ph. SIMLER, Y. LEQUETTE, Les obligations, 9%¢me éd., Dalloz, Paris 2005, n°1277,
crp. 1217.

6. Idem, n°1305, crp. 1242.

7. Idem, n°1309, cTp. 1246.

8. L. AYNES, La cession de contrat et les opérations juridiques a trois personnes, th.dr. Paris II,
1981, Economica, Paris 1984, n° 251, crp. 181; Ch. LACHIEZE, L’autonomie de la cession con-
ventionnelle de contrat, D.2000.12, ctp. 190.

9. Idem, n°7, cTp. 25.
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ce He PEHOCH HU MOTpaXkMBak-e HU AyTOoBaHa 00aBe3a, HEero ce ofp:KaBa Ha CHa3M Io-
cTojehu 06UraIMOHONPAaBHA OJHOC YIPKOC U3BPIIIEHO] CYOjeKTHBHO] IIPOMEHH.

Ilecuja, y reHEpUYIKOM CMHCITY, 3HaUM "TPEHOC 3a XKUBOTA, ca IelaHTa Ha [[eCHo-
Hapa, CTBapHOT WM PeJaTUBHOT NpaBa, TEPETHO WU JOOPOUYMHO" ,10) a 0e3 peTpoak-
TUBHOT WJI HOBaTOPHOT fiejcTBa. [IOKTpHHA je MOofeJbeHa, Kafja je Y MUTalky HEeHO I0-
crojambe, 3HaueHe i cagpkaj.' ) Hekn ayTopH je fedpuruy Kao "paBHH 0cao KOjH 3a
IpeMeT UMa 3aMeHy jefHe CTpaHKe Yy OOJIUTallMOHOIPAaBHOM OfJHOCY TpehuM JmmeM.
CrpaHka Koja I'yOH TO CBOjCTBO Ha3MBa Ce IIEfICHT, HeI'OB CayTOBOPHUK Iiecyc, a Tpehe
JIMIE KOje CTU4e CBOJCTBO CTpaHKe IiecnoHap. Llecuja yroBopa npeHocu, fakie, Ha Tpe-
her cBojcTBO YroBOpHUKa, ca CBIM CBOjUM IIpaBUMa 1 00aBe3ama Koje Cy 3a ’bera Be3a-
ne"12),
Dpaniycku rpabaHcKy 3aKOHUK He ypebyje uspuunro necyjy yropopa. OHu nogp-
>KaBajy IOCTOjalkbe W CAaMOCTAIHOCT YTOBOPHE IIECHj€ YrOBOpa 3aCHUBAj)y TE€HEPAJHO,
cBOj cTaB Ha wi. 1122 ®paHiyckor rpabaHcKOr 3aKOHMKA.

Ilecnjy yroBopa MOKeMO YIIOPEMTH ca OJIMCKAM IIPaBHUM TeXHWKama. Tako je
MOXKEMO pa3NIMKOBaTH Off ievieralyje, Koja YCIIoCTaB/ba HOBY IPaBHK OfHOC m3Meby fie-
nerara u jiesieratapa. Fcro Tako, cBaka jieJieranyja nosiiays ABe MOCTIEHIIe : Aeerar
HIOCTaje JiesieraTapoB Ay>KHUK U HE MOXKE CYIPOTCTAaBHUTH JieJIeraTapy NpIroBope Koje
MY j€ AieTIeraHT MOr'ao N3jaBHTH. )3a pasiFKy Off MaHJaTa, y IIeCHj! CBaKa CTpaHKa, Ha-
PpOYNTO LEICHT, AIeTTyje y CBOje MME U 3a CBOj pauyH, IITO ofipebyje u apyraunju pexxum
NpUroBopa M cpefcrasa ofopane. >’ Kapa je ped o o3HauaBamy AenmMMUYHOr Itaha-
a, ’ HeMa, y Hadelly, YrOBOPHOT OffHOca HH IecHje YroBopa, Beh ce BpIm cyneprnosn-
nyja yTOBOpEl.U IIpempa ce kopucTy nojaM " CyICTUTYLMja" TIPY LECHjI YTOBOPA, "CyII-
cTuTyncaTti', TO 3HAUM MPETIIOCTaBUTH jeflaH YTOBOpP ApPYyroMe, "IITO yKa3syje Ipe Ha
MIOAYTOBOP Hero i necwjy yroeopa". I[Ipu mecnju yroBopa cTpaHKe Cy Kelele jja ce
Tpehe e cyncruTymire y npasa u obaBese U3 MPBOOHTHOT YTOBOpPA, IOK Y MOAYro-
BOpY IIOCTOje NCTOBPEMEHO JIBa YTOBOPHA OJIHOCA, a HE CYIICTUTYIHja Y CBOjCTBO yIO-
BOpHI/IKa.lg) Llecyja je Takobe 6uncka ob6ehamy y kopuct Tpeher nuna. Mebyrum, pas-

10. G. CORNU, Vocabulaire juridique Association Henri Capitant, Te édition, Paris 2005, p.141, V.
cession.

11. Pro-L. AYNES, op. cit., note 8; Ph. MALAURIE, L. AYNES, Les obligations, 11e édition, Cujas,
2000 ; contra - J. GHESTIN, Ch. JAMIN, M. BILLAU, Les effets du contrat, 3e édition, LGDJ
Paris 2001.

12. FLOUR J. et al., op. cit., n°396, cTp. 269.

13. «Cwmatpa ce aa ce yroBapa 3a ce6e U 3a CBOje HacClle[[HUKe U IIpaBHE CIe[j0eHUKE, OCUM YKOIHUKO
Apyraunje He Oyhe M3jaBIbeHO WM HE MPOU3MIA3U U3 MpHpOfe crnopasyma ». (wi. 1122 dpan-
IycKor rpabaHCKOT 3aKOHHKa).

14. Ph. MALAURIE, op. cit., n°38, ctp. 1028.

15. Op. cit., n°33, cTp. 1024.

16. OsHauaBame AeTMMHUYHOT ITahamka : TEPMUH U3 Ipakce, KOju O3HaYaBa 3a6ennex0y O AeTMMIYHIM
mahambuMa, a Koja, YKOIIHMKO jy je M3BPIINO MOBEpUIIall Ha PAaBHOM HACIOBY KOjU je Y HeTOBOM
Tocefty, YMHHE IPOTUB HEera JOKa3HO CPEeACTBO o 3abenexenoj ucmwiatn, Cornu, op. cit., crp. 473, B.
paiement simplifié.

17.  Op. cit., n°34, ctp. 1025.
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JIIKYje ce Off TIOCIIEMIILET, jep ce F’OM CTUUY MpaBa, ajli He 1 00aBe3e U Iofelbyje OeHe-
(pummjapy HeoCpEHO MPaBO y OJHOCY Ha IIPOMETaHTa, Koje CTHYE Ipe HeroBOT aKIem-
THpamsa, Te Ce P O HeocpeHOM npasy. ') KoHadHO, niechja MMa UCTO JSjCTBO Kao i
MIEPCOHAJIHA CYTICTHUTYIMja Y oOnuranoHonpaBHoM oiHocy. Ho, Gynyhu fia je necnja
yBEK TPaHCIATHBHOT KapakTepa, a CyOCTHTYIHja aKBU3UTHBHOT, OHE CE Pa3iIiKyjy 0
MIPaBHOj HpI/IpOIII/I.ZO) Hcro TaKko, cyncTuTynyja He MpefcTaB/ba MPaBHO CIICIOCHUIITBO.
Jom 6u Tpebarno gomaty fa ce 'y ogpehbeHnM IIpaBHIM MOpenrMa [ecrja BpIIX pey3u-
Marsem yra. 2!

EBonyija yroBopHOr mpasa ce ofBujaia Ha NpeTOpHjaHCKK HauuH, u3BaH ['paban-
CKOT ¥ Apyrux (ppaniryckux 3akonuka (Tprosurckor, o Ocuryparby UTf. ), a TEHEPATHO
3axBasbyjyhu pagy Kacarmonor cyna. OH je, y HeocTaTKy ofpefaba I'pabaHckor 3ako-
HMKa, CTBOPHO OCHOBHA IpaBIJIa Liecuje erBOpa,zz) ay He ycreBajyhu IpuToMm fa joj
NPY>KA XOMOT'eHH IIPABHU PEKUM.

JlokTpuHa je mofeibeHa y iBe cynporcraBibeHe crpyje. C jemHe cTpaHe, onpebern
ayTopy a(pupMHUIITy HEe caMO MOCTOjakbe IiecHje, Hero ¥ MoryhHOCT, cCaMOCTaTHOCT U KO-
pucHOCT 1iecrje yroopa. C ipyre crpaHe, UMa ayTopa KOju HETMpajy HbeHy caMocTall-
HOCT, HcTH4yhH [la OHa IpeficTaBlba 3aK/by4eHe HOBOT YTOBOpa.

YHnpKoc TEOpUjCKIM pa3MIMOIIaKehbUuMa, IIOCTOj! BUILIE Kilach(uKkaiyja ecrje
yroBopa. Tako, KpurepHjyM Kiacupukanyje MoKe OUTH U3BOP LECHje : Tajla PasiIuKy-
jeMO YyroBOpHY, 3aKOHCKY 1 CY/ICKY IIeCHjy, aJIF je OBa IOCIe/ha peTKa y mpakcu. [Ipyra
KJTacuprKanyja Iecrje 3acHUBa ce Ha BOJbY : BOJbHA, 00aBe3Ha WM 3a0parbcHa IeCH-
ja.25) Takobe ux pa3nukyjeMo mpeMa HBIXOBOM JIEjCTBY U TO oclioOabamy 1efieHTa of
o0aBe3e, HCTOBPEMEHO TOCTOjakbe ABA Ay>KHUKA (TPEHYTHO peliethe (PpaHIycKor pa-
Ba) WJIM 3ajipXKaBarbe IPBOOUTHOT Ay>kHFKA. [TocToju Takobe, Marmbe BaskHa MOfieNna Ha
UHTEPHY, EKCTepHy 1 umnepgekTHy necjy. Ha kpajy, necija ce MoXke OJHOCHTH Ha
YrOBOP KOjH j€ jeqHOCTPAHO WJTH JJBOCTPAHO O0aBe3aH.

CBaKI yroBOp e y HAUEITy MOKe IETUpaTH.>’) YTOBOp IPEICTABIbA JOGPO, pasiii-
YHUTO Off APYI'MX, KOje BPeU caMo y3 IpaBa 1 o6aBe3e Koje cappxku. Ho, Te oGaBese
OCTajy peaTHBHOT KapakTepa.”Y) CaBpeMeHO TPKHCTE 3aXTeBa CTIOOOAH IPOTOK JI0-

18. Op. cit., n°35, crp. 1026.

19. Op. cit., n°40, cTp. 1029.

20. G PILLET, op.cit., n°213, cTp. 201.

21. «Schuldiibernahme » §328 Hemaukor rpabaHckor 3akOHHKa.

22. Colloque de la Revue des contrats du 25 octobre 2005, Observations conclusives, par D.
MAZEAUD, Professeur de 1'Université Panthéon-Assas (Paris II), crp. 2, xoncynaTauuja
3BaHUYHOT cajTa YpyxKemwa Henri Capitant www.henricapitant.fr, 04.05.2006.

23. J.FLOUR et al., op. cit., n°396, cTp. 269.

24. Ibidem.

25. Ph. MALAURIE, op. cit., n°19, ctp. 1017.

26. Op.cit., ctp. 1020-1021.

27. Ph. MALAURIE, L. AYNES, Les obligations, 11e édition, Cujas, Paris 2000, no918, crp. 474

28. J.FLOUR et al., op. cit., n°401, cTp. 273.
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6apa, a yrOBOp YMHH, Ca CBUM YJIO3MMa KOje ca cOOOM HOCH, jefHy UIMOBHHCKY BpE-
HOCT,””/ HApOYUTO YKOJIMKO IIPOU3BONY HOBE 0OaBe3e.

MebyTiM, y3poK KOHTpOBep3e y NOKTPHHH Hajla3u ce y TymMadyewy wiaHa 1165
®pamniryckor rpahanckor 3akoHnKa. ) JTokTpuHa KOja ce ocliamha Ha OBaj WiaH IpU3Ha-
je 3a cTpaHKe y yTOBOpY CaMoO OHE KOje Cy YYeCTBOBAJIE Y HberOBOM 3aKibydemy. Mmak,
YTOBOpHa IiecHja MOXKe OUTH NPUXBAT/BUBA Y TPEHYTHOM CTaly CTBAapH Y HO3UTHBHOM
(¢paHIrycKOM npaBy.31) Y cTBapwm, HUjeiHA ofpen0a HU MPABHO HAYETIO He TPaBH Ipe-
MpeKy MpU3Hamy Te HOBe ycTaHoBe. P paHIlycku rpabaHcky 3aKOHUK NpefiBuba npumMe-
pe ILiecrje aKIeCOPHUX YroBopa Kajia Cy OHM Be3aHH 3a IIPEfIMET INIaBHOT yroBopa. To cy
CITydJajeBy Iiechje KOjy BPII CTHIIAIal HEMOKPETHOCTH Y M3rPaJihi, N3BOhau pajjoBa u
npey3uManar Koj yroBopa o Ipajiibi Hid H3BoheHy pajioBa Ha HEOKPETHOCTH ; 3aTHM
I[ecHja yroBopa O 3aKyIy (ako Ta MOryhHOCT Huje UCKJbYUIeHa) UITH T1aK Iecuja KOjy Bp-
M MaHpaTap.”~ AKo 3aKyIlopfaBal] Ipofa 3aKyIUbEHyY CTBap, CTUIAIAl] He MOXe HCTe-
paru 3akymma (capme, Fera 3eMIBUIITA YJIH IPOCTopa) KOji IMa OBEPEH YrOBOP O 3a-
KYITy WJIM YUjH je Tieproy] 3aKkymna ofpeben, Oymyhn fa je ped o 3aKOHCKO] IIECHj! YTOBO-
pa.

Kacarmonu cyp je mokyIrao fa npoHabe TeXHIIKA OCHOB 3a IIECH]y YTOBOpa y ielie-
raiyjy, Kako 61 fepuHIcao yclioBe oj KojuMa Iiecrja oBiiady 3a co0oM ocltodabarme
IeflenTa yroBOopHe 06aBese.>!) Ypago je Takas PHCTYII Orpenias Kaja je pew o IecH-
ju yroBopa. IIpemaa uzmeby iBe ycraHOBe OCTOj€ CIIMYHOCTH, AETEralyja ce CyIITHH-
CKH pa3iFKyje MO0 HOBaIjH, HA MECTO OAp:KaBama Ha CHA3W CTapOr OOIHMTaIliOHO-
npasHor ofgHoca. Crora ocnobabame 1iefieHTa Hifje IUJb Iechje y1"0130pa.35

Haxo uecuja yroBopa Hije u3pudanro ypebeHa ®paHniyckimM rpabaHcKuM 3aKOHH-
KOM, TIPEBYKJIA j€ MasKEby €BPOIICKOT 3aKOHOAABCTBa. [10BOTOM OfjIyKe KOjy cy JoHere
1986. ropune 3emibe wianuie EBporicke 3ajepnuiie, fa yernoctase mpe 31.12.1992. ropu-
HE BEJIMKO MHTEPHO TpKuIliTe, oOpa3oBaHa je Komucnja 3a npunpemy Haupra 6ynyher
€BPOIICKOT OONIMT allioHOT TIpaBa.

Hajnpe je Komucyja 3a eBpoIcko yroBOpHO IPaBO KOjOM je TMpeficefiaBao mpode-
cop Oune Jlango oGjaBuna 1995. rogune "Hadvena eBponckor yroBopHoOr Ipasa" 30)
Kommncrja ce 3amHTEpecoBaiia IIPBEHCTBEHO 3a MPaBWia O M3BPIIEHY YyroBopa. 3aTuM
je, 2000. ronure apyra Kommcyja kojoM je pykoBogno Kpucrujan pon bap o6jaBuna
peBusyjy npsor fiena. Konauno je Tpeha Kowmucurja, Kojom je npepcenaBao npocecop
XKopx Pyer, kora je kacHuje 3ameHno npocpecop Kiton Bui, fofana momeHyTum Have-

29. P. ANCEL, Force obligatoire et contenu obligationnel du contrat, RTD civ. 1999, n°4, ctp. 772.

30. «YroBopu HpoM3BOfE AEjCTBA CaMO Meby yroBOpHUM cTpaHama ; OHe He MOTY HUKaKO IITETHTH
TpehuM nuIEMa, 1 OHA U3 HBUX MOTY M3BIAYHTH KOPHCT CaMoO y Cly4ajy MpeABUhEHOM YIaHOM
1121 (yroBop y Kopuct tpeher nuna) ». (wian 1165 ®I'3).

31. Ch. LACHIEZE, op. cit., v. 8, cTp. 187.

32. Ym 1601-4, cr. 1, um. 1831-3, um. 1717, un. 1994, cr. 2 ®T'3.

33. ®I'3, un. 1743, cr. 1.

34. J.FLOUR et al., op. cit., n°396, cTp. 269.

35. L. AYNES, th. cit., p.136-137.

36. dpannycka Bep3suja je objaBibeHa y ITapusy 1997.
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amMa Tpeh Ieo Koju ce OHOCH U Ha niecHjy yrosopa (12. mormasibe). OBa Havena, ye-
CTO Ha3WBaHa JIaHIO MPUHIMIY, TIPENICTaBIbajy OcHOB Oymyher EBporckor rpabanckor
3aKOHMKa mi EBpPOICKOT 3aKOHUKA O O0Iranyjama.

Y ucro Bpeme, Tpyla eBpoICKHX puBaTrcTa ca Akanemuje y [1aBuju, mom koopu-
HarjoM nipodecopa byzenea Mangondmuja, objauna je 09.11.1992. roguHe cBOj HAPT
EBporickor 3akoHuka o yropopmma. Hbero IX HacioB je moTmyHo mocBeheH mecujn
yroBOpa M OJHOCKMA KOj! HAaCTajy U3 yroBopa.

IlITo ce ¢panIycKOr 3aKOHORABCTBA THYE, YOUH [IBECTOTE TOUIIIHHIe PpaHIy-
CKOT rpabaHCKOI' 3aKOHUKA, OJUTY4IEHO je ia My ce apupMuIle cylipeMaTrja U noseha
pHSYMJBI/IBOCT.37) Payu ce o mpenHanpry 3aKoHa 0 pehOpME OO aIFIOHOT TIPaBa, i TO
Tpehe Kibure, Koju je NpuIipeMiia rpyra HCTaKHYTUX JIULA, KOjoM je pefcefasao Iljep
Karana u koja ra je npegana Ha pa3maTtpame UyBapy nedara’®) 22.09.2005. roguse.
Unan 1165-4, Tpeha riasa, oficek cegmu, maparpad Apyru, IOMEHyTOr IpefHanpTa, a
KOju ypebyje ecujy yroBopa, CMEILITEH je Meby uaHOBe KOju ce OTHOCE Ha [IEjCTBa yro-
BOpa y offHOCY Ha Tpeha smna.

MebyruM, y npegranpry Katana ocrajy ogpebene Hefoymulie "Koje ce OHOce Ha
HEjacHOhy CJI0Ba 3aKOHA KOJM yIpaBiba CIIOJBHIM OfHOCHMMa YTOBOpa, Kao U LIECH|OM
YTOBOPA, a KOjH OCTaBJbajy CyMIbY Y TIOIVIENy CBOT CMIICTIA 1 loMeTa" .

Tpu HaBefeHa HalpTa O0TBapajy MOrYhHOCT IiecHje yroBopa U peBubajy je y cBo-
jum 0npen6aM3.40) ITorpeCHo je ucnuTary yaory TUX HaLpTa Kajia je y UTamwy Lecyja,
YTOBOPHOT MITM 3aKOHCKOT KapakTepa. A, 3aKOHCKE IIecHje He N3a3uBajy mpobiiemMe y
cBOjoj mpuMenu. [TorpeCHO je ucnuraTy LecHjy I|jH je IPeAMET ABOCTPaHO 00aBe3y-
jyhu y1"0130p,41 MOLLTO LiEcHja jefHOCTpanooOaBe3yjyher yrosopa "ce cBoau, OWiio Ha
LecHjy ayra, Ouio Ha LiecHjy IOTpakuBama". 2) Crora, yroBOp Mopa Outu ¢has3u u3Bp-
IIewHa, jep IecnoHap Hehe mMaTH NHTepeca Aia ce CYIICTUTYHIIE Y YIIOTY CTPaHe Y YyroBO-
Py Koju je Beh ucnpneo cBoja aejcrBa. [ToHekas, noctoju Teckoha pu LECH]U YTOBOPA,
KOjH je 3aKIbyJeH MPEBACXOMIHO Y3uMajyhn y 003Up JIMYHOCT CayrOBOPHUKA (3aKIbyIeH
intuitu persond).

YKOJNMKO cayroBOPHYIK BHIIIE HUjE Y CTamy 1a, 6e3 0631pa Ha pasyior, OCTBapy b
yroBopa, 6orbe O OMITO fja ra MO3Ke YCTYIUTH OHOME KO TO MOXKe. Y CTBapH, pajiy ce O
NIPFMEHN CTapor npaBmia "in favorem negocii", Tj. 60Ibe je HacTaBUTH HETO PaCKUHYTH
yrosop. Tako ce necnoHap, IefIeHTOB NPaBHHU CIIEAOSHNK, CYTICTHTYHIIIE Y HEerOBY MO3H-
11}y, a ia OONHrallMOHONIPaBHU OHOC He OMBa 00jeKTHBHO NpoMemeH. MebyTum, He-

37. D.MAZEAUD, v. supra 11, ctp. 5.

38. TpapunuoHANTHY Ha3uB 3a MuHHCTapcTBO Ipasae y PpaHIycKoj.

39. D.MAZEAUD, v. supra 11, cTp. 8.

40. Jlampos Haupr, wi. 12:201; 'angoncdujeB HanpT, wi. 118-121; [Ipepgnauprt Karana, un. 1165-4.

41. J. FLOUR cMaTpa « fia je CyMBUBO fla ce MO3MIMja KOjy 3ay3MMa jefHa CTpaHa y jeflHOCTpa-
HOOGaBe3yjyheM yroBopy cBOfu Ha CBOjCTBO IIOBEpPHOIA UITH AYXKHHKA », Op. Cit., n°407, cTp. 276

42. Ph. MALAURIE, op. cit., n°30, ctp. 1023 ; Takobe F. TERRE, Ph. SIMLER, Y. LEQUETTE, op.
cit., ctp. 1246-1250.
43. Ph. MALAURIE, L. AYNES, op. cit., n°918, crp. 475.
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Moryhe je HAMETHYTH yTOBOPHY 00aBe3y HeKOMe KO ce Ha TO HHje o0aBe3ao. 300r Tora,
necrja Hehe OUTH HU Off KaKBe KOPUCTH, YKONIUKO Ce IIEAIupaHa CTPaHKa CYIpPOTCTaBH
[eCcHju yroBOpa, Urje OCTBapeme Of] e 3aBucH. Ho, HHje yBeK HeomxoaH NpucTaHaK
necyca. Minak, lberoBo 06aBelITaBame je HeM30CTaBHO.

CariacHOCT Iecyca OCTaje 3a 3aKOHOJABIIE IEHTPAIHO IHTame Lechje yropopa. )
OBakaB HaYVH NIPUCTYIIA TOKa3yje Aa OHU HUCY YCIIENH Jia Ce YAabe Off IUTama 0clioda-
bama nieflenTa. AyTope IpeTXOiHO IIOMEHYTUX HAIpTa OOIMTaMOHOT TIpaBa 3aBea je
WcTa Mieja, la ecrja Huje Moryha 6e3 ociiobobersa IefieHTa. 3a BbHX Iecrja yroBopa He
MpefcTaB/ba ayTOHOMHH IIPABHU 1TOCA0 y OHOCY Ha ociiobobeme 1efenTa. Ocnobobe-
€ ca CBOje cTpaHe, Huje Moryhe u He G OWiio mpaBeiHo Oe3 IprcTaHKa ecyca. Muaaue,
CYNPOTaH TPUCTYII IOBeO OM y MUTamke 00aBe3yjyhy cHary yroBopa, Kao U NpaBHY CH-
rypHocT. 360r Tora, Iecyc Mopa MHTEpPBEHUCATH TIPWINKOM 1iecuje. [loMeHyT! HapTi
npenBubajy pa3imunTe HaulHe MHTepBeHucama. To he HapounTo 6uty noTpeGHO paju
3allITUTE COTIICTBEHNX MHTEpPECa, YKOIUKO Ce CTpaxyje Off pOMEHE YTOBOPHHIKA. AKO ce
jelaH HecaBeCHM LIECHOHAp CYIICTUTYMIIIE Ha MECTO LIEAeHTa, IIe0 IpaBHHU OffHOC OuBa
IOBefieH y onmacHocT. MebyrnM, Kopuihere MOryhHOCTH MHTEpBEHIMje, O KOjer 3a-
BHUCH e(pHKACHOCT IIecrje, MOpa YBEK OUTH IOIIIOKHO CY/ICKOj KOHTponu. ) Vnax, mo-
CTOje ciIyJajeBy Kajja MHTepBeHImja recyca Hehe 6urn HeorxonHa. Taja je necuja caBp-
IIEHO CYNPOTCTaBIbHBA Iecycy. Ped je o ciyuajy, Kajia 3aKOH CTaBIba HHTEpeC Iecyca y
ApYrH IiaH. AJId, aKO 3aKOH He NpefBruba H3pIInTo TaKBy MOTYRHOCT, IiecHja Iie po-
W3BOJIUTH JiejcTBa caMo m3Mehy nenenTa u necroHapa. J1a 61 ce 0cio60auo NeieHT, Mo-
TpebaH je mpucTaHak 1ecyca. Kaj je y muramy akT 1iecrje, THTepBEHIja [iecyca ra Ju-
HH IOTITYHO €(hUKACHIM U YKIbak-a CBAaKy HEM3BECHOCT 32 CTPaHKe.

Llecyc He mocTaje HAKAJT CTpaHKa y 1iecuju, Beh ocTaje Tpehe e, ami Tpehe 3anH-
TepecoBano Jsimie. OH ce Moxke caryacutu ca recujoM (I), 6uio a je omoGpasa, 6uno ma
npuMa 00aBeIlTehe O MCTOj, Aa OU IEeANPaHN YTOBOP MOTa0 YCIIEIHO HACTABUTH CBOj
npaBHH KUBOT. CariacHOCT Iiecyca Jiaje IeCHju IejCTBO y ofHOCY Ha Tpeha nna, 1j. my-
HoBaxkHocT (II). Kaga je moGujeHa caryiacHOCT, 1iecHja je mpaBHO Hep()eKTHA U CYIICTH-
TYIHja YTOBOPHUKA IIPOU3BOJIY CBOja JIejcTBa Y ofHOCY Ha Tpeha ma, ykibydyjyhu Ty n
ecyca.

I NaTepBennuja necyca npu necuju yropopa

Llecyc Mopa MHTepBEHUCATH TIPH TeCHjA. AJM, FheroBa MHTEpBEHINja Hehe yBeK
nMaru uctu fomeT. [Torekan he To 6utr pamu omobpaBama Iecrje, YnuMe je YUHH TyHO-
BaxkHOM. [ToHekay he mak niecnja 6Ty MyHOBaskHA peMa TpehuM JuiMa 1 6e3 1iecy-
coBe uHTepBeHIuje. Tako, JoMeT cartacHOCTH 1ecyca (A) Bapypa mpema CBOM CajipsKa-
jy. Kapa je carimacHOCT 1jecyca HeOIXoHa 3a IYHOBAYKHOCT Iiechje OUTHO je OJpEeIUTH Y
KOM TPEHYTKY ¥ Ha KOju HauuH ce oHa oouja (B).

44. J.FLOUR u ocramnu., op. cit., n°407, ctp. 276.
45. L. AYNES, Cession de contrat : nouvelles précisions sur le role du cédé, D.1998.2, Chronique,
cTp. 26.
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A JToMmerT carjiacCHOCTH Lecyca

Llecrja Kojy cy yroBOpmII LIEACHT | IIeCHOHAP MPOU3BOAM CBOja JiejcTBa m3Mehy
YIOBOPHMX CTpaHa Off MOMEHTA 3aKJbyuera. IheH Wb je yIrMHUTH IiecroHapa cayro-
BOPHUKOM uecyca.46) HeomxopHo je ga necyja, Kao TpaHCIATHBHY IPABHH [10CA0, YINHH
Tiecyca IeCHOHAPEBIM JIY>KHUKOM 1 OOPHYTO, y CKJIaAy ca IIPEHECEHOM YTOBOPHOM IIO-
sumjom.?”) YKonuKo je off 3aKibydersa IPBOGUTHOT YroBOpa, intuitus persond 6uo 6u-
TaH, [lecHja je[THOT TaKBOT yroBopa ouhe y Hauelry HeMoryha, OCHM aKo Iecyc PUXBATH
MPABHO CIIEAOSHUIITBO ¥ yroBopHoM ofHocy (1). MebytuM, y yroBopuma y Kojuma cy
CBOjCTBa JITYHOCTU Mak-¢ OWTHA, CATIIACHOCT Tiecyca He Ou Tpebasia GMTH HEOXOJHA, T1a
he necyja y Hageny 6utu Moryha (2).

1 Haueno HeolIxoOHOCIIU CAZAACHOCHIU Uecyca

CBH HaBeJIeHN HAIPTU OOJIMTAIMOHOT TpaBa 3aXTeBajy MHTEPBEHIIA]Y Liecyca TIpu
necrju. Mnak, ojf Harpra 10 HaIpTa, Ta MHTePBEHIMja HeMa YBEK WCTHU CafipsKaj HU 0-
MeT.

JlanmoB HanpT "Hadvesna eBporicKor yroBopHOT npaBa” npenBuba fia je carimacHOCT
1ecyca HeoIxo/Ha Jia OM CYTICTHTYIHja YTOBOPHE CTpaHe OCJIO00uIa IiefieHTa o0aBese.
MebyTiM, oBaj HalIPT 3aMemYje OJMOBE CYIICTUTYIIMje YTOBOPHE CTpaHe ca ociiobaba-
HEM JTYKHUKA, jep je OBa Tocye/ba 6e3 yTUIaja Ha PEsKUM Hecuje. ) Cyncruryngja me-
JIcHTa MOXe OUTH IyHOBaXkHa 1 6e3 ocnobabarma mefieHTa. Y CTBapH, IJIaBHA Wjieja 1e-
cHje He OfJHOCH ce Ha oclio0abambe nefienTa, Beh Ha HacTaBak CTapor YTOBOPHOT OTHOCA.
Ocnobabame je crojbHa onepanyja y OqHOCY Ha uecnjy.49) Tako, mecyc nHTEpBEHMITIE
caMo f1a 61 ofoOpHo ocnobobewme 1eileHTa lheroBe obaBe3e. Y HEIOCTaTKy TOra, Iie-
JIEHT OCTaje Ty>KHUK y CBOjCTBY rapaHTa 1 IipeMa Iecycy 1 IpeMa necroHapy. Moxe ce
JICCUTH U Ja ce TEICHT He SKeJM OCJIO00IUTH CBOjUX 00aBe3a mpema 1ecycy, Beh camo
3KeIH Jla peHece KOHaYHK TepeT o0aBe3e Ha IecroHapa. Tajia ce pafgy 0 MHTEPHO] Iie-
cHji urja ePUKACHOCT He 3aBHCH Off LIECYCOBOT IPHCTAHKA. ") AJIH, TO HeMa PaKTHY-
HOT MHTEpeca, 3aTO CTO CBE 3aBHCH Off BOJbE YTOBOPHHX CTpaHa 32 CapaiboM. Y CTBapH,
Kajia je 1ecyja ycarameHna n3Meby IiefieHTa u IIeCHoHapa, OHa Meby mbiMa Ipon3BOiU
MpaBHa JIejCTBA M TIPEHOCH Kay3y YroBOpa, KOjH je MpeaMeT Iiecuje, Ha mecuonapa. Lle-
CHOHAp ce CYNICTUTYHIIIE Ha MECTO IIefISHTA 1 IIPEy3UMa CBOjCTBO YTOBOpHE crpaHe. Un-
aK, ofipebeHn ayTopu cMaTpajy jia MpeHOC YroBOPHE TO3MIHje ocTaje 6e3 [ejcTBa, yKO-
JIVKO IIECYC YCKPATH CBOjY CATJIaCHOCT.

Kapa je y nuramy Hanpt Akagemuje y [TaBuju winn Hanpt ["angondu, uecyja je Mu-
Hymo3Ho ypebena. LleneHT Moxe, JOOPOUMHO WIH TEPETHO, TOTIYHO WITA ACTTAMUYIHO,

46. L.AYNES, th. cit., n°31, ctp. 39.

47. Cass. lére civ., 14 déc. 1982 : D.1983.416, note L. AYNES.

48. L.AYNES, th. cit., cTp. 165-166.

49. L. AYNES, th. cit., crp. 166.

50. J. FLOUR u ocranu., op. cit., n°414, ctp. 281.

51. 1. DE LAMBERTERIE, G. ROUHETTE, C. WITZ, Principes européens du contrat, Société de 1ég-
islation comparé, Paris 2003, ctp. 496.
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neaupaTt TpeheM Jviy cBojy IO3UIH|Y U3 HEKOT YTOBOpa Urja JISjCTBA jOIII HUCY MCLPII-
meHa. Llecrja yroBopa ce Moxke M3BpILUTY, IpefBUuba HalpT, cariacHouhy m3Meby 1e-
neHta u necuonapa. Ho, iecja he mpousBopuTy iejctBa GIiIo Off TPEHYTKa HOTH(DHKA-
Eje 1ecyca, OMIo O TPEHYTKA W3jaBbUBaH-a CATVIACHOCTH IeCyca MpeMa YTOBOPHIM
crpanama. Hotugukanmja niecyca je HEOIXofHa U y ClIy4ajy Kajia je Lecyc IPEeTXOAHO
7120 CBOjy carvIacCHOCT, Ha IIPUMED Y YHAIIpes| yTOBOPEHO]j Kiay3yiu. Eberosa carimacHocT
Cce 3aXTeBa, HAIIPOTUB, Y CIIy4yajy MHTEPBEHLHje IPUINKOM WM HaKOH Liecuje, ia 61 OHa
mpousBena aejcrBa. Haipr monaje a necja Takobe Moke 6uty "Moryha myrem Tpunia-
TepalHe carllacCHOCTH BOJba m3Meby 1iefienTa, riecyca u riecuoHnapa” . CriopasyM o necuju
He TyOW TPaHCIATUBHO JICJCTBO Kaja je TIOCTUTHYT carylacHOIThY Tpujy Borba. ) Taxko,
Hanpt [anposcdu 3axTeBa ga mecyc oqoOpy CYNCTUTYIM]Y IIECHOHApa Ha MECTO IIeTCH-
Ta. Y cTBapy, Iiecyc TUMe U3jaBibyje animus contrahendi, a Koja mpemMa mbeMy IPOU3BOIT
npaBa 1 oGaBese. >

IIpemnanpt Karara nocrasba 3a0paHy yrOBOpHHM CTpaHaMma, Tj. ypebyje uecujy
Ha HeraTuBaH Haunn. > OH npeqBrba Ja YroBOpHA cTpaHa "He MoKe 6e3 cariianacHo-
CTH" CBOT CayrOBOPHUKA "TEMUpAaTH inter vivos TpeheM JIMIly CBOjCTBa CTpaHe Y yroBO-
py". Llecyc MOpa nHTepBEeHHCATH Y IieCHju Kako OW OHa Ipou3Bena cBoja aejcraa. Lle-
IeHT, MehyTHM, MOXKe IIPEHETH CBOje CBOJCTBO YTOBOPHE CTpaHe Ge3 CariiacCHOCTH IIeCy-
ca. Mlmax, niecyc he pacnonaraTu, y ciry4ajy Kpliema Te 3abpaHe, IpaBoM Jia ce IOByYIe
73 YTOBOPHOI' OfIHOCA, a MO 00pa3iioskeHoM ymo3opewy. [akie, npepHanpTt Karana
3axTeBa 3a CYIICTUTYIH]y YTOBOPHE cTpane animus contrahendi necyca. Ho, mpaBHa cu-
TYPHOCT OBeE IIpaBHE oneparyje 0u Omna ociabibeHa YKOJIMKO je carjlacCHOCT Iiecyca
“Maa 3a Wb 3aKbydehe HOBOT YTOBOpAa, jep OU Ty cariacHOCT O6uio Moryhe cio6op-
HO NOByhH OHfja Kafia OHa Hyje Ouna nponpaheHa ofroBapajyhoM cariacHolhy 1ecro-
Hapa.ss) Anu, oBO HHje ofpenida jaBHOT TIOPETKa, ¢ 003UpOM Ha UMHHCHUITY /la CTPaHKe
MOTy CTHITYIICATH Apyraunje. Tako, HapT jacHo npeasnba HEOIMXOTHOCT [ECYCOBE car-
JIACHOCTH. Y KOJIMKO IIECyC UCKOPHCTH CBOje IIPABO fia Ce TOBYYE, IIEAUPAaHU YTOBOP He-
he Mohu na ocTBapu cBojy cBpXy. 300r TOra, iecioHap Hehe crehil IMOBUHCKOIIPABHY
KOPHCT KOjy YTOBOP HOCH M TUME I'yOH CBaKH HHTEPEC /]a OCTaHE ¥ YTOBOPHOM OJTHOCY.

Y mpakcu, TocToje yroBopH KOJ| KOjUX 3aKOH M3PHIUTO 3aXTEBa CarIacHOCT IIecy-
ca. Koy yroBopa o u3Bobemy pafoBa Ha HEMOKPETHOCTH, U3BOba, YKOIMKO XKeJu fia
[erpa yroBop, MOpa JOOUTH CarfIaCHOCT uecyca.56) Takobe 1e carmacHoCT 1ecyca 6u-
TH 3aXTeBaHa KOJ LlecHje M3[aBavuKor yroBOpa, Kora Ieiupa M3aBad, Wi Kaja je 10 ’be
JIOIILTO MPWIMKOM TIPOfiaje MOKPETHE NMOBUHE HAMEH-eHE 00aBbaly MPUBPEIHE Jie-

52.  Ch. LACHIEZE, op. cit, Dalloz, crp. 189.

53. L. AYNES, Cession de contrat : nouvelles précisions sur le role du cédé, D.1998.2, Chronique, cTp.
25.

54. L.AYNES, op. cit., Revue des contrats, cTp. 65.

55. Ch. LACHIEZE, L’ autonomie de la cession conventionnelle de contrat, D.2000.12, Chronique, cTp.
188.

56. Y. 1831-3, an. 3 ®I'3.
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natsoctn.””) 3akoH of 6. jyna 1989. ropuHe npeBuba y Wi. 8 Aa 3aKymnal He MOXe Iie-
IUpaTH YTOBOP O 3aKyIy 6e3 carfiacHOCTH Iiecyca.

Kapa je ped o yroBopy 3ak/bydeHOM ¢~ 003MpOM Ha JIMIHOCT YTOBOPHUKA, Y HaUe-
JIy, OH MO3Ke OUTH eIUPaH CaMo Y3 CarJIaCHOCT IIecyca, YaK ! y CITy4ajy NeTIMITIHE Tie-
CI/Ije.SS) MebyruMm, unmeHANA j€ Aa YTOBOP 3aKIbYUEH infuilu persone He MpefiCTaBba
TpenpeKy TOMe Ja paBa U 00aBe3e MocIeaer Oyy MpeHeTn Ha Tpehe mwe, 9iM ce
[Ipyra CTpaHa ca THM carnacu.>?) Mcro Baxu u 3a YTOBOP 3aKJby4eH n3Mehy KimjeHTa u
aJiBOKAaTa.

Llecnja yroBopa HeMa 3a IJb J1a yracu 06aBe3y IefieHTa. Heja necuje je 3ameHa
YrOBOPHUX CTpaHa. Y KOJIMKO JIpyra CTpaHa TO He MPHUXBATH, 3aTO IITO jOj 3aKOH /iaje
CpEeJICTBA JIa Ce TOME CYIPOTCTaBH, IPUBPEIHA ONlepalyja N3BPIIIEHA IIeCHjOM I'yOH CBOj
cmucao. MebyTuM, 1iecyc He pacrnionaxke IUCKpElMOHAM NipaBoM. HujemHa crpana He
MOXKe Jia 3110ynoTpebibaBa CBOje IPaBo Ha IITETY ipyre u BehrHa cariiacCHOCTH, Y MpU-
BaTHOM IIpaBy, NOIEKE CYNUjcKOj KOHTponu. KoHauHO, 1iecyc je yBeK Jiy>KaH Ja caBe-
CHO M3BpIIIaBa yTOBOP.

Hnax, nocroje cayJyajeBu Kajia ce [ecrja MO3¢ U3BPIIUTH €3 CarJIaCHOCTH [ECyca.
CBOjCTBO YrOBOpHE CTpaHe MOXKE OUTH IIPEHETO, a JIa IECyC He MPeTPIH HUKAKBY IITe-
Ty. 3aKOH Ty U3pHUUTO IpeABuba fa caryiacHOCT Iiecyca IpH LECHj 1 HUje IOTpe6Ha.

2 U3syseyu xada ce He 3axiliesa cazAacHOCI uecyca

Y oBUM ciTy9ajeBrMa, carviacHOCT Iiecyca ce 3axXTeBa caMo pafu offo0pera ocoba-
bama nenmenTa. LlemeHT peHOCH caMO OHO IITO TIOCEAYje, CBOjE CBOjCTBO YTOBOPHE
crpane. Kaja yroBopu npeHoc ca iecycoM, OH HCIyHaBa CBE YCIIOBE KOje je IeCyC nMao
y Buy. CBOjCTBO KOj€ ce 3aXTeBa 3a CBaKy YrOBOPHY CTPaHy j€ CaBECHO U3BPIIEH-E yIro-
BOpHE o0aBe3e.

Jlakie, mOCTOjH jeiHO O0jEeKTHBHO CBOJCTBO KOje Ce 3aXTeBa Of] yTOBOPHUX CTpaHa,
Ia O cBaKa Off F’bMX MOIJIa OUYEKHMBATH U3BPIIIEH-E YTOoBopa off ipyre. Ako Tpehe nuiie
UCIyHaBa CBE YCJIOBE, HeMa IIpeNpeKa CYNCTUTYIMjU Y IIEAEHTOBY YTOBOPHY HO3MLIY.
Vcru nernTuMHN pa3iio3n KOjH Cy HaBEIH Liecyca ia 3aK/bY4Ur YTOBOP ca IEIEHTOM MO-
pajy BopuTH 1 ipuxBartamy Hechje. Llecnja onpehennx yropopa ocraje 3aBrcHa Off car-
JIACHOCTH I[eCyca YKOJIMKO TO 3aKOH M3PHUYHUTO MpeABrba WM YKOIUKO JUYHOCT Yro-
BOPHIKA UHMHH CACTABHH [0 Kay3e yrosopa.®>) Haupru oGIuraiponor pasa He mpefi-
Bubajy HUjenaH noceGaH ClTyJaj OfiCyCcTBa CarJIaCHOCTH IIeCyca.

JlanoB HanpT, Gap ce Tako YKMHY, I03BOhaBa HAUEIHO IIECH]y YTOBOpa, IpeyBuba-
jyhu a TO HeMa HMKaKBUX MOCIEAMIA TI0 LEAUpaH yroBopHu ofgHoc. Cyncrurynyja y
YIOBOPHY MO3WIIM]Y y Ha4emy je Moryha 0e3 MHTepBeHIyje ecyca. AKO OCTaBUMO IO

57. Yn.JI 132-16 3akoHUKA O HHTEJIEKTYaTHO] CBOjUHH.

58. Cass.com., 29 oct. 2002 : RTD civ. 2003, p. 295, obs. J. MESTRE et B. FAGES.
59. Cass.com., 7 janv. 1992 : D. 1992. Somm.278, obs. L. AYNES.

60. Paris, 3 nov. 1994 : D.1996. Somm. 115, obs. D. MAZEAUD.

61. L.AYNES, art. précité, Dalloz, ctp. 26.

62. F.TERRE, Ph. SIMLER, Y. LEQUETTE, op.cit., n°43, ctp. 47.

63. Ph. MALAURIE, L. AYNES, Les obligations, n°918, ctp. 475.
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CTpaHH IUTae ociobabarka efieHTa, KOje 3aBUCH Off BOJbE CTpaHaKa, MOXKE Ce 3aKJby-
YNTY Jia je, IpeMa HaupTy Jlanno, necuja yropopa Moryha 6e3 caryIacHOCTH Liecyca 1 fia
OH HHje HU oTpebaH.

JlannoB HanpT NpeaBuba 1a yroOBOPHE CTpaHe MOTY, IPIINKOM LIECHj€ YTOBOPA, HE
caMo U3MEHUTH CcafjpKaj LIeAUpPaHOT YTOBOpa, HErO U IPOIIUPHUTH ITpaBa i o6aBe3a, Beh
NPOV3AIILTIX U3 YrOBOPA MM KOjU MOTY Ipor3ah yciien n3BpIleha Wi HEM3BPIIEHha.
Taxsa oppentda He TpefcTaBba N3y3€TaK Off OMIITET Hadesla HEOIXOHOCTH [IECyCOBE
CarJIacHOCTHL.

MebyTtuMm, npegraupt KaTana nuzpuanTo npeasuba citydaj y KOMe ce CyIICTUTYLHja
YTOBOpHE CTpaHe ofjprja 63 carsacHoOcTH Iiecyca. llecrnonap nie 3aMeHUTH IefIeHTa, Ka-
Jia yroBOp, peMET IiecHje, YMHU CACTaBHU JIeO orepanyje Koja (popMupa jefiHy 1 Hefie-
JbUBY LICJIAHY. Y TOM CJIy4ajy, OMIIo OM Hepa3yMHO CIIPEYMTH IIECH]y YTOBOPA, TIOIITO je
ped 0 OCTBapemY jefHOT HHTEpeca BayKHU]ET HETO HITO je nHTepec necyca. To he Hapo-
ynTo OUTH Cydaj py3uje WK Mojiene APYIITaBa Wi AeTMMUYHOT Yilaramba y akTUBY.
Lecyc oBae Hehe nMaTH JIETUTAEMHE pas3iIore fia ce MOByde U3 yToBopa.

Bynyhu na npegnanpt Karana He npeasuba TemessHe n3MeHe PpaHifyckor rpa-
baHcKor 3aKOHFKaA IO TOM NUTAaELYy, MOXKEMO 3aKJbYUHTH Aa TIoceGHe ofpenoe, IOITO
HIICY U3MEHEHE, OCTajy Ha cHa3u. Tako he necyja yropopa 6ur Moryha y ciy4ajy Kaja
3aKyTar Iefupa CBOj YrOBOp O 3aKyHy.64) ITpenmeT yroBopa o 3aKyIy je MAPHO Y>KIBa-
€ 3aKyIUbEHE CTBApH, Te Kajla IECHOHAp UCIYHaBa UCTe YCIIOBE KOjU ce TpaKe Of Iie-
JIEHTa, He TIOCTOjH PA3/Ior 3a ClpeyaBame IpeMeTHe Hecyje. Kcro Tako, pu npofaju
HETIOKPETHOCTH Y M3rPajitbi, CTHNAJIAL, MOXKe CIIOOOfHO LEAMpaTH MpaBa KojuMa pa-
crionaxe.%) Takobe, u3Bobay paoBa MozKe LeArpaTH papa Koja mocefyje y mporpamy
U3rpajibe, y YrOBOpy O U3BOHEHY p21n01321.66 Y3 1o, iecuja Mopa Ouru Moryha Kafa ce
LEUpajy Y LENOCTHU YAEIH Y IPUBPEXHOM JPYIITBY. Mako necuoHap He mocTaje cTpaHa
y YTOBOpY KOjuM je npyiuTso octoano,?”) Hemoryhe je pyradmje 0GjacHuTH CTyaLu]y
y KOjOj HHje[]Ha Off MPBOOUTHHUX CTpaHaKa y yrOBOpPY BUIllE HUje 00aBe3aHa yTOBOPOM.
Ha xpajy, niecrja yroBopa ofpuja ce 6e3 cariacHOCTH Iiecyca KOfi Ipofiaje MOKpEeTHe
VMOBHHE HaMeHeHe 00aBIbarby IIPUBPENHE [IETIATHOCTH, YHjH j€ TIaBHH MPEAMET yTo-
BOP O 3aKYITy IOCIIOBHOT IPOCTOPA, Kako OU ce MpUBPEJHA JIETIaTHOCT MOIVIA HAaCTaBU-
TH.

ITocroje gaxine, yroBopu unja he niecja 6uTy OTIYHO e(prkacHa O6e3 caryiacHOCT!
necyca. LlenenT unaxk ocraje myskHUK ofpeheHnx o6aBe3a, anu camo he necnoHap OuTr
[JIABHU J[y>KHUK. Y THM CIIy4ajeBUMa, CBOjCTBO JIMYHOCTH HE UTPa HUKAKBY YJIOTY ; KO-
BOJBHO j€ 1a LIECHOHAP KCITyHh-aBa YCIIOBE KOjU Cy OOjeKTHBHO HEOIXOHH fja OU IOCTao
YrOBOpHA CTpaHa, 0K Iecyc HeMa HAKaKaB pasyior fla Ce TOMe IIPOTHBHL.

64. Yn. 1717 ®I'3.

65. Yn. 1601-4 ®I'3.

66. J. FLOUR u ocramnu., op. cit., n° 406, cTp. 275.

67. L.AYNES, th. cit., n°292-293, crp. 208; Ph. MALAURIE, L. AYNES, op.cit., n°910, cTp. 469.
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YCTyIUBMBOCT YTOBOPA je HErOBO YHYTpAIIlFhe CBOJCTBO KOje oMoryhaBa H-eroB
CII000J1aH TIPOMET M OTIIOPHOCT HAa fiorabaje Koju MOry YTHIIATH Ha jeTHY Off YTOBOPHHX
crpana.5®

HcruHa je 1a yroBop Be3yje CTpaHKe jep OHe U3paKaBajy cBojy Bosby. Ho, Ta Borba
ce MOpa OfIBOjUTH Of] yToBOpa jia 61 oH 610 n3BpILeH. Ta o0jeKTUBH3aldja Aaje yroBOpy
BPEJIHOCT jefiHOT A00pa 1 oMoryhaBa pa3yMeBame YCTYIUBIBOCTH YTOBOpa, YaK M OHUX
3aKJby4eHUX ¢ 003MpOM Ha CBOjCTBa JIMYHOCTH.  ’ I10jMOBH moBepema 1 acheKTaryje
HHCY JIOBOJBHU Jia OIPaB/iajy NOCTOjakbe TaKO UBPCTOT intuitus persone. Onpebenn ayTto-
U cMaTpajy fia ce ojaM intuitus persone 3acHuBa Ha nojMy pusuka. [Tonaszehu op Tora,
nocroje cyOjeKTUBHY U OOJ€KTUBHU intuiti persone. ITocnebu ce 3acHUBA HA €IIEMEHTH-
Ma KOjH Cy CIIOJBHH Y OJJHOCY Ha JIMYHOCT M KOjU ¢y yHHUBep3atHu. KOHauHO, YKOIMKO
YIOBOP CATPIKH jeiHy OGjeKTHBHY IMMEH3H]y, OH he GUTH ycTymbiB.

YKONMKO je cariiacHOCT Iiecyca HEOIXOfHa fja Ou ce IIecjoM 00aBUO IIPEHOC Yro-
BOpHE No3uLje, TpebGano Ou NCIUTATU KOjU CY HAUMHYU H-eHOT TOOHjama.

b Haunnu no0ujama necycoBe carjiacHOCTH

Kapa ce mecyc carnanrasa ca riecjoM, mecyc joj maje ecpukacrnoct. Lecyc Moxe nia-
TH CBOjy CaIIaCHOCT OWJIO TIpe Iiechje, OMII0 y BpeMe Iiecuje, OWI0 HaKOH IIecHje : Taj
TpeHyTak onpebyje HaumHe maBarba cariacHoctu (1), anmu u ey dopmy (2) y Kojy he
OWTH 320TPHYTA, a KOja MOXKe OWTH M3pUunTa Wim npehyTHa.

1 Hauunu oobujara cazaacHocitiu 'y pyHKUuju iipeHyiika

CaryacHOCT 1iecyca Ha IIecHjy YroBOpa, UdjH je OH jelHa Off yTOBOPHUX CTpaHa, MO-
>Ke OUTH JlaTa rpe 1ecuje, Py MECUj! WITH TOCITe [echje.

JIaHOB HAIPT 3aXTeBa caMo Jia Ipyra CTpaHa IPUXBATH CYNICTUTYIH}Y 1a OU Tako
OCITOGOJIITA CBOT CayrOBOpHKKA. T0 He MpeficTaB/ba MPENpPeKy TOME Jia Ce TIeCyC IpeT-
XOJIHO CarJIacy ca IeCHjoM, Y TIPETXOIHO YTOBOPEHOj KITay3yJu IeMpaHor yropopa. Ta-
KO, [IeICHT HeMa HIKAaKBY 00aBe3y fla 3aXTeBa CarTacHOCT Iiecyca IpH [echju, Oyayhu 1a
je oHa m3jaBibeHa. [arbe, Iecyc MOXKe JIaTH CBOjy CarjlaCHOCT y TPEHYTKY LiecHje, Ha
npuMep Ha 3axTeB HefeHTa. KoHauHO, cartacHOCT MOXe OWTH jJara Ioclie Iechje U
0CJI000AUTH LIEACHTa YTOBOPHUX 00aBe3a.

Kapa je y muramy TpeHyTaK y KOMe ce Jjaje carsacHocT, ['aHnosgujeB HanprT je
nperu3Hj. OH U3PUIATO HABOTU TPH ’I'peHYTKa.71) Hajnpe, niecyc Moxke mpeTXOaHO
JIaTH CBOjy CArJIACHOCT. Y TOM City4ajy he IelIeHT U IleCoHap MOpaTH Jia Ta 00aBecTe O
necrju. TakBrM 06aBeITelheM yanHuhe TiecH]y e(DIKacHOM y OTHOCY Ha Iiecyca. YTpa-
BO Ta MPETXOJHA CATTIACHOCT MOKE Y KaCHIjeM TPEHYTKY HaMETHYTH IIeCyCy HOBOT yTo-

68. L.AYNES, op. cit., Dalloz, ctp. 26.

69. E.BAYER, La propriété du contrat, Petites affiches, ler mars 2006, no43, ctp. 7.

70. Ibidem; V. takobe G. PILLET, La substitution de contractant dans la formation du contrat en
droit privé, n°124, ctp. 130.

71. B. THULLIER, L’autorisation, étude de droit privé, th.dr. Droit privé Paris X, 1993, LGDJ, Paris
1996, préface A. BENABENT, n° 95, crp. 71-72.
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BOPHIKA IIPOTHB H-EroBe Bolbe. ) 3aTiM, HAKOH yroBaparba rechje n3Meby nenenta i
[eCHOHapa, 1IeCyC M MOXKe JIaTH CBOjy cariiacHOCT. Ha kpajy, ecyc Moske JiaTi CBOjy
carJIacHOCT y TpUIaTepaIHOM CIIOpa3yMy LieieHTa, Iiecyca U IjecuoHapa. Tafa yroBopHe
CTpaHe MOTY ¥ I3MEHUTH CaJIp3Kaj yrOBOpa ! YaK, IPeIy MPEeKo MpaBa u 006aBe3a Koje je
yrosop Beh nmpousseo. MebyTuM, oBie Brllle HHje ped O TeCHji YToBOpa, TOIITO je Iie-
CyC IIOCTao YrOBOPHA CTpaHa Y IeCHj! U TaKO 3aMHUIIIbeHa Iiecuja HOCH ca co00M HOBa-
TOpHA JIejCTBA.

INpepnanpt Karana je HeM y norieny TpeHyTKa U3jaB/bUBakba IeCycOBE CariiacHO-
ct. MOXe ce cMaTparH Jia je OBaj MOXKE M3jaBUTH Y OMIIO KOM TPEHYTKY, ITyTEM pa3iii-
YUTUX YTOBOPHUX TEXHHKA.

Y cuTyanmju Kajia carsiacHOCT Iiecyca Hilje HEOIXOfHa, TO CE IUTAme 1 He TTOCTaB-
spa. lecuja myHOBaXKHO POU3BOMIU CBOja fiejcTBa M3Meby 1iefieHTa, Liecyca U IIeCHOHapa.
Hamporus, ykonuko je necyja 3abparmeHa 6e3 caryIacHOCTH 11ecyca, HajOOJbe j€ pellehe
CTHUIyNaIja Kjlay3yse O CJI000JHOM yCTYIalky Y CAaMOM YTOBOpPY, KOjH je IIPEeAMET Lie-
cuje. Cyacka npakca noTspbyje fia je 1ecrja MyHOBaXKHA IIpeMa LECycy, aKo je IPeBH-
bheHa criopasyMoM y IpBOGHTHOM yroBopy.”) Jesa M3puumTa Kiiay3ysia OTKIOHKhe
CBaKy MOryhHOCT IIOTpelHOT TyMadema 1 cioposa. Ho, mvahe pasmora fa ce 3axTeBa
carJIacHOCT Iiecyca caMoO YKOJIHKO j€ carlacCHOCT M3jaB/beHa y TPEHYTKY Iiecje, Kajia je
JIMYHOCT IIECHOHApa onpebeHa.74)

AKo ce cMaTpa j1a IiecHja He 3aXTeBa CaryIaCHOCT I[ecyca, TPEHYTaK y KOMe je n3jaB-
JbeHa yTuijahe caMo Ha ocioOabame 1efienta. Hanporus, 1ecuja 1ie Ipou3BeCTH Jej-
CTBa Off TPEHYTKa PEHOca CBOjCTBA YTOBOPHE CTPaHe Ha IeCHOHapa.

Yxomnuko 3aKOH npeBrba Jia echja Mopa JOOHTH carylacHOCT Iiecyca, OHa Mopa
OutHn U3pakeHa Ha ofpebeH HauwH. YecTo, TpeHyTaK faBama cariiacHOCTH ofipebyje

HCHY (hopMmy.
2 Hauunu 0obujara cazaacrociiu y pynxyuju gpopme

M3japprBame BOJbE Iiecyca He 3aXTeBa, y Hauewly, HIKakBy (hopMy. Y oOnuramnmo-
HOIIPaBHIM OJJHOCMa KOHCEHCYyaJIi3aM je IPaBIIIO, TOK je (hopManm3aM u3y3eTak. Me-
byrum, ykomko 3akoHopaBar npeapuba fa u3jaBa Bojbe MOpa OUTHU OfieBeHa Y ofpebe-
Hy (popMy, TO je camo 3aTo Jja 01 je yUnHWIK e(hUKACHHUjOM U Pajiy 3allTUTE IPaBHE CU-
rypHocTr. CTora, CTpaHKe MOT'Y CTHITYJIMCATH KJIay3yJTy 1 IIECHjy YTOBOpa O 3aKyILy, KO-
ja je HavYeTHO IMyHOBAXKHA MPeMa IeCyCy, YINHUTH HEITyHOBAKHOM IIPEMa HeMy VKO-
KO O] j& yCKpaTuo cariacHOCT.

De lege ferenda, nexn HanipTH 3axTeBajy (popMy 3a cariiacHOCT Iiecyca M Jak 3a Iie-
CHjy YTOBOPA, IOK PYI'U HEe NOCTaB/bajy HUKAKBO NoceGHO npaBuio. Tako, JIaHgos Ha-
LPT He NMPOINUCYje HUKaKBY IoceOHy (hopMy 3a caryiacHOCT ecyca. Y uiaHy 2 : 101 cras
2, oH npeyuba fia 3aKJbyUeH-e YroBOpa He TIoIeKe HIKaKBOM 3axTeBy (hopMe U fia ce

72. Cass.com., 6 mai 1997 : Defrénois 1997, art. 36632, 1ére part, p. 982, note D. MAZEAUD.
73. Cass.com., 6 mai 1997 : Bull. civ. IV, n°118.

74. V.supra 56, cTp. 981.

75. Cass. 3e civ., 24 juin 1998 : Dalloz Affaires 1998, n°129, p.1387, note Y. ROUQUET.
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HEr0BO MIOCTOjabe MOXKe JJOKa3MBaTH CBUM JIOKA3HIM CPEACTBIMA, YKIbY4yjyhu 1 cBe-
noke. A fortiori, jeqHOCTaBHA W3jaBa BOJbE, KaKBa je CariacCHOCT Iiecyca, He Mopa ja
UCIyH-aBa HUjeflaH 3axTeB popme. [la nu je morpeOHO fa oHa Oyfe u3puuuta? JacHo,
MIOKEJHHO j€ Ia Bosba Oyfie U3pHUYNTO M3jaB/beHa, ajl TO He 3Ha4H 1a OHAa He OU MoIJia
6utn npehytHa. Mebyrum, notpe6HO je fa npehyTHa caracHOCT UCIyHaBa yCIIOBE U3
omuTux ogpenada a 6u Oua MyHOBaXKHA.

Nameby ocranor, 'aamondgujeB HapT 3axTeBa moceGHy (popMy 3a cariacHOCT Iie-
cyca. ¥ MpakcH, YKOJIFKO je CarIacHOCT JiaTa MPETXOHO, YECTO 1€ Ce PAJJUTH O jeTHOj
KJIay3yJ y iegupanoM yrosopy. Hacynmpot Tome, OBaj HaIipT mocTaBIba jeffHO IMIepa-
TUBHO IpaBWIoO, y wiaHy 119 craB 5, KojuM 3axTeBa fia necuja Oyfe u3BplieHa y popMu
KOja ce 3aXTeBa 3a 3aKJby4ere LieAupaHor yropopa. CaHKIja 3a HETIOILITOBAH-E IPOIH-
cane popme je HuirraBoct. [Iponucana popma yrHM 1eCHjy MyHOBasKHOM IIpeMa Tpe-
hrm mama. TIpema HeKnM ayToprMa, CarTacHOCT ecyca Moxe OUTH BaJbaHO W3jaB-
JbEHA caMO Kafia Cy HaulHM YCTyNama yroBopa Mo3HaTH OyfyheM Iiecycy U Kafa je OH
YIIO3HAT ca CBUM ymmma Koje oHa Hocu. Taj TpeHyTak Hajuelthe ce TOKJIaIa ca Tpe-
HyTKOM riecnje.’®

Y npepnanpry Karana, jacHO je mpefBubeHO [a cariiacHOCT Iiecyca MOXKe OUTU
m3pnunTa uny npehytHa. To je moce6HO ciyyaj Kafja je Iecyc yYMHUO HEKH aKT KOju
HYKHO YKa3yje Ha IheT'OBY HaMepy Jia IPIXBaTa IecHjy 1 ja O1 MMao MpaBo Jia I'a yIrHA
€aMo y CBOjCTBY yroBopHe cTpane. Tako he ce cMaTpaTy fja je 3aKynomaBar Jao CBOjY
caryiacHOCT, Ha IpUMep, Kajia IpUxBaTu Iahame 3aKynHuHe off liecnoHapa. ITpensube-
HO je, Takobe, la cTpaHe y yroBopy Mory mocTuhu criopa3yM, umje he nejctso 6uru ga
CYIICTHTYHIIIE CAarfIacCHOCT IIecyca Ha IIeCHjy. Y KOJHMKO CIOpa3yM HHje MOCTUTHYT, CMa-
Tpahe ce fa je mecyc ogduo fja 1A caryacHOCT Ha 1ecHjy. JIOKTpuHA je KpUTHKOBajia
npemaanpt Karanma momro He pyska OArOBOp Ha IATAke O JOMETY IeCyCOBOT OBJIAII-
hema : fa 11 je TO oOOpEE UK aK UCKPELOHA carmacroct?’’

Y yroBopuma 4mje JIejcTBO jOII HHUje UCIPIUBLEHO MOoryhe je fa je je[THOM Off cayro-
BOPHHKA HEOIXOMHO Jia Oyfe 3aMemEeH Y yropopoj nosmiuju. Ped je morpebu 3a ucro-
BPEMEHOM 3aMCHOM Y IPABHMa ¥ 06aBe3ama. YecTo cy To yroBOpH AYTOr Tpajama,’d)
Kao IIITO je YTOBOP O 3aKyIy WX IPABHOM CIIEIOSHUINTBY Y IPUBPEIHO] AEIATHOCTH.
Mapa niecuja ocraje myHOBaXkHa M3Mehy OHUMX KOjH €Y je 3aKIbyJrIIH, IIefICHTa U IIeCHO-
Hapa, HOTPeOHO je a YCTYIUheHN OONMUTaiOHONPABHY OAHOC ITOCTaHe MyHOBaKaH Ipe-
Ma 1ecycy.’””’ YToBop HeMa 3a b []a N3a3MBa WM 0javyaBa CyIpOTHOCTH m3Meby yro-
BOpPHUX CTpaHa, Beh fja omakiia npuBpeHy omnepauyjy Kojy oHe o0aBibajy. Ha Ou ce
MPEHOC YIMHUO MOTIYHO BaskehnM y oiHOCY Ha Tpeha niia, HEONXOIHO je 1a HacTaB-
Jbajy MpaBHU XXMBOT y3ajaMHa MpaBa u o0aBe3e u3Meby 1ecyca u niecnonapa. Y ogpebe-
HIM CJIy4ajeBIMa, caryIacHOCT IIecyca je jeIMHO CPEICTBO fia Iiecuja Oyfie ITyHOBasKHA.

76. V.supra 72, ctp. 982-983.

77. L. AYNES, Les effets du contrat 2 1'égard des tiers (art.1165 & 1172-3 de I’avant-projet de réforme),
Revue des contrats 2006, nol, cTp. 63.

78. 1. DE LAMBERTERIE, G. ROUHETTE, C. WITZ, op. cit., cTp. 41.

79. J. FLOUR u ocranu., op. cit., n°408, ctp. 277.
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II ITynoBaxxHoCT Hecuje yropopa y ognocy Ha Tpeha mmuna

Lecyc je Tpehe nuie npu ecuju yroBopa. AJm, Kajja 3akoH mponucyje aa he necuja
NPOM3BECTH paBHa JIjCTBA IpeMa IIeCyCy caMo y3 HEroBY CarllacHOCT, liecja he 6utn
MYHOBaXKHa TIpeMa HeMy CaMO YKOJIMKO CE Ca FbOM CarvIaco. Y TOM TPEHYTKY, LeCHo-
Hap IocTaje INIaBHU JY>KHUK Iiecyca. [IpBa mocnenHuia qobujarma IIecycoBe cariacHo-
CTH je ImyHOBaXkHOCT Iiecuje nmpema 1iecycy (B). Hanporus, ykonuko HepocTaje caria-
cHocT 1ecyca (A), necuja he mponsBoauTH fiejcTBa caMo m3Meby IiefieHTa 1 [eCHOHapa.

A Tlocnemuue y ocycTBY CarjiacHOCTH Hecyca

Kapa carmacHoCT HEje HEOXOJHA, 1IeCHja IPOU3BOAY CBOja MTYHOBAsKHA JI€jCTBA UH-
itiep uapitiec. ITpeHOC TIPBOOUTHOT OONUTAIMOHONIPABHOT OTHOCA OMBA M3BPILIEH U 1ie-
CHOHap IOCTaje YrOBOpHA CTpaHa. Y TOBOP HACTaBIba CBOj PaBHHU KMBOT, YIIPKOC CY0-
jEKTHBHOj IPOMEHN y TIPaBHOM ofiHocy. MebyTiM, 3a 1ecyca MocToju, y Hadeny, pusuk
Ol HeM3BPIIIABAKb-A LIEIUPAHOT yroBopa.>?) 360r TOra, YKOMIKO Ce TPAXHU CATTACHOCT
1iecyca, a OHa Hyje foOHjeHa, HU IIpe HU TOCIIe Iechje, IEACHT OCTaje IeCyCOB NYKHUK
(2). Anu, y mpakcu To HeMa TipeBuitie uHTepeca. Lecnja mma penaruBHo fiejctBo (1),
aly CTpaHKe MOTY IyTeM YTOBOPHE TEXHVKE CTHITYIIVICATH Jia LEICHT peHece cBa Jiej-
CTBa yroBOpa ca IIeCyCOM Ha IIeCHOHapa.

1 Penaitiugro Oejcitiso yecuje

TpaHCIaTHBHO JIEjCTBO je TIIABHO JICjCTBO IIECHje YTOBOpa KOje OfiroBapa BOJbH yro-
BOPHHUX CTpaHa.Sl) Yak u Kajja HeIOCTaje carylacHOCT Iiecyca, [iechja je myHoBaskHa. OHa
obaBe3yje IEMIeHT Jja IpeHece [IEjCTBa IPEAMETHOT YTOBOpa Ha IIeCHOHapa. 3a y3Bpar,
OBaj mocyieby Onhe My>KaH NpeMa IefIeHTy /1a UCIYH! CBaKy 00aBe3y NMpOM3alllly U3
[EPaHOT YTOBOPA, a Uyje U3BpIIeHe Iecyc 3axTeBa. Ha Taj HaunH (hyHKIMOHMIIIE MH-
TEepHa IecHja.

JlaHmoB HaNPT NMpenBuba 1a y MepH y KOjoj CYTICTUTYIIMja YTOBOPHE CTpaHe yKa3yje
Ha IIecHjy OTpaskuBarba WK JIyra, Ha IIeCHjy yroBopa Tpeba MpUMEHUTH OfiroBapajyhe
ofpenoe o Iechju MOTPasKUBAa WITH O CYTICTUTYIAjW HOBOT Mys>kHHKa. Onpebenn ayTo-
¥ cMaTpajy fia Kaja Iecyc YCKpaTy carIacHOCT, IiecHja YToBOpa pepacTa, 3aBUCHO O
CITydaja, y eCHjy MOTPasKuBamba OCHOCHO nyra.83) Crora GMCMO MOTJIH IPAMEHUTH ACTE
ofpenoe Kajia je ped o IecHju jemHocTpanoobaBe3yjyher yr0Bopa.84) Jarse, mocMaTpa-
jyhu ca Te Tauke raegmIITa, MOTJIO 6 ce peh ja ce CYIICTHTYIMja YTOBOPHE CTpaHe He
pa3nuKyje of ocinobabama 1eenTa. Camo je 3a ocitobabarse 1efeHTa HeomxoaHa car-
JIACHOCT IIecyca | IEfISHT OCTaje AyKaH, YIPKOC CBEMY, ¥ CBOjCTBY T'apaHTa, ipeMa Iiecy-

80. V. supra 72, ctp. 980.

81. E. JEULAND, Proposition de distinction entre la cession de contrat et la substitution de personne,
D.1998, Chronique, ctp. 357.

82. J. FLOUR u ocramnmu., op. cit., n°414, crp. 281.

83. 1. DE LAMBERTERIE, G. ROUHETTE, C. WITZ, op.cit., cTp. 41.

84. F.TERR>, Ph. SIMLER, Y. LEQUETTE, op. cit., n°1310, cTp. 1247.
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cy u necronapy. IIpaBmio o mprMeHn oapendn Koje ce OTHOCE Ha [IECH]y TOTPaKUBabha
WY JTyTa BaKU CaMo Y CIIy4ajy Kajia 3aKOH U3PEKOM 3axTeBa fia Iiecrja Oyje u3BpIeHa
y3 carracHOCT 1ecyca. M3BaH THX cirydajeBa, ynHH ce f1a JIaHmoB HApT HEe TOCTaBba
TIPENpeKy HecHju yroBopa 6e3 IeCycOBe CariacHOCTH.

IITo ce Tuue I"annonujeBOr HalpTa, OH MpeBUba fia je LEAeHT Ay>KaH npema Ie-
CHOHApY 1a NPY>KU cBa 00aBelITeHha KOja My OMOryhaBajy la OCTBapy CBOja ITpaBa 1 U3-
BpIIM 00aBe3e Koje Cy Ipou3alllie U3 yroBopa 1 jla My Ipefia cBa oAroBapajyha aoky-
MmenTa (wian 120 cras 2). To cy o6aBe3e Koje cy npefpubeHe y cydajy Kaia Iecuja mo-
craHe eprKacHa Ipema Iecycy. AJv, He BIAM Ce PA3JIor 3aIllTo Ce WCTa paBmiia He Ou
MOTJIa IPAMEHNUTH Y HEIOCTATKy cartacHocTH Tecyca. Ocrajyhm Ha cHa3u m3Meby 1ie-
[IEHTa U LIECHOHapa, Liechja o0aBe3yje MPBOT Jja Ce aHTaxXyje Aa LECHOHAp MOXKE OCTBa-
putu nenpana My pasa. Crora, HaupT npefBuba ja YKOJIUMKO CTPaHKe y LECH) U TOBERY
y CyMBbY HEeHY ITYHOBa>KHOCT WJIM H-€Ha JIEjCTBa, CBaka Off Bbux he nmaru MoryhHOCT f1a
3axTeBa Off CyAje 1a HATOXKH JIPYT0j 1a TIOIOKY JETO3NT 3a AyroBany obasesy. LleneHT
e OWTH ITaBHU OATOBOPAH IpeMa [ECHOHAPY 32 M3BPIICH-E NEIUPaHOT YToBopa. AJd,
necronap Hehe Mohn 1a miecycy cynpoTcTaBud IIeCHjy, 3aTO IITO OHA MIPEMa HeMy Huje
nocraina ecukacHa. Ho, ykonuko 1ecioHap W3BpIIH CBOjy 00aBe3y, Ha HAUMH Ha KOju
60U TO YUMHHO IIEAICHT, IIeCHOHAap MOXe Off Ilecyca 3aXTeBaTH M3BpIICH:-E 0OaBe3e.
IIpempa je y cTBapu ped o yrnpoiitheHoM HaunHy Miiahama, IEjCTBO je MCTO Kao y LeCHji
yroBopa.®’ KoHauHO, CBe 3aBHCH Off BOJbE YTOBOPHHX CTPaHa, TOK TEOPHjCKEe KBalH-
¢uKanyje He 3HaYe MHOTO.

Y npemranpry Karana, npersubeHo je qa cTpaHke MOT'y YTOBOPHTH Jia TECYC IPeT-
XOJJHO fla CBO]Y CarvIaCHOCT. Y TOM CIIy4ajy LiecHja OCTaje MyHOBaXKHA U e(prKacHa Ipe-
Ma TIecycy Off TPEHyTKa pa3MeHe carllacHUX M3jaBa BoJbe M3Meby 1iefieHTa 1 ecuoHapa.
Mebytum, npeasubeHa je olTpa MOcIeAua y HefoCTaTKy CarylacHOCTH Iiecyca. AKO
HHUIIITa HHUje YTOBOPEHO, Iiecyc he pacnonaraTy IpaBoM fia ce IOBY4€e U3 yroBOpa, YKO-
JIUKO je I[echja YToBopeHa 6e3 HeroBe CarlaCHOCTH. JEMHO OrpaHHYeH:e je ja Mopa
MIPYKATH "jeTHO 06pa3IoKeHO yIo30pee" HaKOH Yera Brce Hehe GuTr Be3aH nenupa-
HIM yroBOpoM. UWHY ce 1 je OBAe ped O IPpaBy Ha jeTHOCTpaHu packup yroBopa. Onpe-
benun ayTopu KpUTHKYjy TakaB IPUCTYI Y IpefHALpTy, 3aTO IITO OH He ypebyje nen-
TPAaJIHO MMATAKE YIIOTE IIECYCOBE CATIIACHOCTH, ¥ TO /1A JIV CE Pajiy O ONOOPEHY WK O -
CKPELHOHO] carnachoct.S0) ¥ yiany 1132 npepuaupt Karana fonaje fa yKomuko car-
JIACHOCT BOJbA HE MCIYE-aBa CBE YCIOBE 3a MyHY e(hUKACHOCT y noreny Tpehux swa,
OHA He MPOU3BOIM MPABHA ICjCTBA IIPEMa IHbHMa.

CarracHOCT BOJba O IIECHjH j€ jeflaH TPaHCIaTUBHU YTOBOP Yy KOME CY jefIUHE CTpaH-
Ke IefeHT u ecuonap. OHa mpou3BoiH AejcTBa camo Meby muMa. [lejcTBa mechje mpe-
Ma Iiecycy 3aBrcrhe caMo Off yHOBAKHOCTH aKTa IecHje, KOji He CTBapa IpaBa Hit 00a-
Be3e Koje 1iecyc Beh Huje Iy>kaH, y CMUCITy IPBOOHTHOT YTOBOpA.

85. L.AYNES, these précitée, no398, cTp. 264.
86. L. AYNES, Les effets du contrat a I’'égard des tiers, Revue des contrats 2006, n°1, ctp. 65.
87. L. AYNES, op. cit., Dalloz, cTp. 26.
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[MuTame MyHOBasKHOCTH TIECHje YTOBOpa pa3Marpao ge Kacammonn cyn. Tako je, y
npecymu of, 24. 06. 1998. romuae Buicoka MamcrrpaTypa8 ) Tpecyiia fa ce, y OCHOBH,
3aKyIofaBal He MOXe CYIIPOTCTaBUTH IIECHj! YTOBOpPA O 3aKymy.” ’ AJd, Kafa CTpaHKe
CTHITYJIMIITY TAaKBY KJIay3yJy, IpeMa Kojoj Iecuja paBa Ha 3aKyIl 3aXTeBa CaCTaBIharbe
akTa, Kora he oBepuTH HOTap KOra HpeyIoKM 3aKyIofiaBal], KpIIeHe jeHe TaKBe
oznpende yroBopa WiIH TaK leHe (popMe, TTOBIAYX HEMYHOBAKHOCT LiecHje IpeMa 3aKy-
nopaBiy. Kao nocsnenuia Tora, necuja 6uBa HEMYHOBasKHA YCIIET HEMTOIIITOBaka (hopMe
HaMETHYTE YTOBOPOM.

MebyTiM, HujenaH HalPT He NpefBrha U3PUUINTO Ja YTOBOP 3aKIbY4YeH ¢ 0031poM
Ha JIMYHOCT CAyTOBOPHMKA, HE MOXKe OWTH ycTymheH. [lomro m3MmupuBame o6aBe3e
TpeMa ITOBEPHOIY 3aBHCH Off JIMIHOCTH Ty3KHUKA, TO TIOBEPHIIAI] CaM MOXKE OTKIIOHUTH
Ty MPENpeKy MyHOBasKHOCTH Iiechje. AJIH, [yroBaHa o0aBe3a Mopa OMTH 00aBe3a Ynmbe-
13, jep y3uMame Y 003Up COTBEHTHOCTH Ay>KHUKA 00aBe3e Iiahama Hilje noBosbHO. )

Y HEIOCTATKy CariiacHOCTH IIecyca, Iiechja OuBa JIMIIIeHa Jiefia CBoje e(pIKacHOCTHL.
Hcro Tako, eprkacHOCT 1iecuje 3aBUCH Off BOJbE LIEICHTA, KOj1 Iie OUTH Iy>KaH fia Ha 11e-
CHOHapa IpeHece IejcTBa HeAupaHor yropopa. [IpaBHO riieqaHo, IeIeHT je jeIuHN Ty3K-
HEK 1ecyca. Llecnonap je 3a mera Tpehe e, Koje ce MoxKe KOPHACTHUTH ICjCTBAMA yTO-
BOpA.

2 IledeHili kao jeOuHU OYHCHUK Uecyca

‘YroBop umja cy fiejcTBa IpeHeTa Ha IiecHoHapa Io3Haje caMo [efieHTa 1 Iiecyca Kao
YTOBOpHE CTpaHe. Y KOIMKO HHje Apyradmje YTOBOPEeHO, iecyc e OUTH AyXKaH /1a U3Bp-
I CBOjY YTOBOPHY 00aBe3y caMo LIEAEHTY. 3a y3BparT, Liecyc He O MOrao 3aXTeBaTH Off
I[eCHOHapa U3BpIIeke 00aBe3e, aKo Ofduje fja ra IPUXBaTH Kao cayroBopHuka. Hampo-
TUB, aKO IIPUXBATH U3BpILIEHE 00aBe3€e Off LIECHOHapa, cMaTpahe ce fja je 1ao CBOjy car-
JIaCHOCT Ha 1iecHjy. Tume Bpliy paTuguKanyjy uecnje,91) yyHeh je MyHOBasKHOM.

Y Hauey, IuTame MyHOBaXKHOCTH Ce IIOCTaBIba CaMo Y CITy4ajy HEOIXOJHOCTH car-
nacHocTH ecyca. Kajia je yroBop ycTyIUbUB 6€3 HeroBe CarllaCHOCTH, HAPOYUTO KOJ
3aKOHCKe IIecuje, IEAEHT ce ociiobaba no cunum 3akoHa. MebyTum, HujejaH of HaljpTa ce
He U3jallihaBa 10 MUTaky 3a/ip:KaBamba IefIeHTa Y CBOjCTBY LIECYCOBOT Ay>KHUKA. To mu-
Tame je ypebeno omurum ofjpendama. Tako, y ofHOCY Ha Iiecyca, OH je IJIaBHU Jy>KHUK,
aly y CTBapHOCTH, IIITO 3aBUCH Off KJIay3yJla y yrOBOpPY, OH je Iy>KaH Kao CaTy>KHUK UIIN
KAO CIIOPEJTHH J{yKHUK.”>)

TakaB puCTyN HaBefIeHNX HalpTa 3aciyXyje KpuTuKy. MirHopwyhn caryarmjy y
KO0jOj He[locTaje caryiacCHOCT Iecyca, HallpTy ce Be3yjy 3a jeIHy TEOpHjy KOja Herupa ayT-
OHOMH]Y I ITOCEGHOCT TeCHje YTOBOpa.” ) 3axreBajyhu cTaqHO carIacHOCT 1Liecyca, OHa

88. Tpapunumonanuu Ha3uB 3a Kacanuonu cyn y @paHiyckoj.

89. V. supra 60.

90. Ph. MALAURIE, L. AYNES, Les obligations, n°918, crp. 475.

91. Ibidem.

92. Ch. LACHIEZE, op. cit., ctp. 190.

93. J. GHESTIN, Ch. JAMIN, M. BILLAU, Les effets du contrat, 3e édition, LGDJ Paris 2001; M.
BILLAU, Le point sur la cession conventionnelle du contrat, Les petites affiches, 6 mai 1998, n°54.
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Cce 3acHMBA caMO Ha TIOCIIE/Eb0] eTal [iecHje: MyHOBAXKHOCTH 1 ocliobabarby IefieHTa.
3a y3BpaT, HapPTH Y TOTIYHOCTH UTHOPHIITY IIPBY €TaIly, IyHOBAsKHOCT IIECHje yroBopa
n3Meby neeHTa 1 necnoHapa.

T'anmondujeB HapPT npenBrbha a, YKOIMKO YTOBOP CalpsKi KOMIIPOMUCOPHY KJTa-
y3yiy, 1a he oHa OWTH peHeTa, MPUWINKOM HHerOBe IIECHje, OCUM aKO OTHOCHE CTPaHKe
Apyraumje He yroope. 3akoHom of 15. 05. 2001. ropune™® TIPOIHCAO j€ y CBOjAM OfIpeN-
Oama f1a e Ta Kjiay3ysia OMTH MyHOBa>KHA, U3Y3€B CYIPOTHHUX 3aKOHCKUX OfpefoH, y
yroBOpUMa 3aKJbyUeHHM Y Be3u ca mpodpecHoHaHOM fenatroithy (wian 2061 ®I'3).

Ipepranpt Karana nmpormicyje ma cy yroBopu IIyHOBasKHH Y OfHOCY Ha Tpeha mma,
KOja MOpajy MOIITOBATH HUXOBA JICjCTBA U MOT'Y W3 FbHX M3BIIAYATH KOPHUCT, Oe3 paBa
J1a 3aXTeBajy KIXOBO M3BpIIekhe (wiaH 1165-2).

Onp>kaBame Ha CHa3¥ INIaBHE 00aBe3e IefieHTa Y IeAMPaHOM OOHMT allIOHOPABHOM
OJHOCY je mociienuia 06aBe3yjyhe cHare yropopa 3akJby4eHor ca uecyCOM.gs) Ogaj 1o-
CIIETEbY MO3Ke JISTUTUMHO MTHOPHCATH IeCHjy M 3aXTeBaTH U3BPILIEH:E 00aBe3e Off Iie-
menra. Crora, 3acTapesoCcT TeJe caMo Y KOPHCT WK Ha INTeTy nefeHTa. Tyx6a Kojy me-
Cyc IIOfIHECE MIMa 32 TYKEHOT jEIIHO IEMIeHTa, Kao TIABHOT [y>KHHKA y YTOBOpY. Y IIOT-
JIey echnoHapa, Hecyc MOXKe TIOTHETH UPEKTHY Ty>K6y,96) [aKJIe MPOTHB Ty>KHIKOBOT
MIOBEPHOIIa, a CBE y TpaHmIIaMa 06aBe3e Kojy IEeCHOHap MyTyje IICIICHTy.97) Hcro, necyc
MOKe CYIPOTCTaBUTH LEAEHTY CaMO OHE MPUTOBOPE KOjU MPOU3IIIA3E U3 FbUXOBOT yTO-
BOpHOT offHoca. Tako je IJIaBHM 3aKymail fysKaH IpeMa BIIaCHUKY CTBAapH f1a U3BPLIA
o6aBe3e 13 3aKyIa, Kao jja caM KOPHCTH 3aKyIUbEHY CTBap, Te 1a OiroBapa 3a HeflocTaT-
Ke KOje je CKpUBHO Hon3aKynau.98) Csa Temkoha mecuje JeXKd y JejCTBUMA IIECyCOBe
CarJacHOCTH.

Ilecyja je myHOBaxkHa yak 1 Ge3 carnmacHocTH Lecyca. Ho, curyaruja ce Memwa of
TpPEHyTKa y KOME Ce OH ca KoM cariacy. TuMe je YnHM MpaBHO MepheKTHOM U ITyHO-
BayKHOM Yy OTHOCY Ha Tpeha yua.

b ITocnenuue npucycTsa carjaacHOCTH

CaracHOCT 1iecyca je HEOIIXOfHA caMo Aa 61 My ce Iiecuja MOIVIa CYPOTCTaBHUTH, Y
CITyJajeBuMa TpeNiBMhHEHIM 3aKOHOM, 1 J1a OF ce TIEACHT, Kao TIIaBHU JTy>KHUK, OCTI000-
nuo o6ase3e. Kafa je 3akoH 3axTeBa U Off TPEHYTKA Kajia je faTa, caryIacCHOCT Iecyca
cMecTa IIeCHOHapa y YTOBOPHH NON0Kaj IiefeHTa. FberoBa o6ase3a Tpmy m3meny (1), y
CMWCITy /1a IIeCHOHAp TIOCTaje pBU KoMe he ce Tiecyc o6paTHTH y CIIydajy HEM3BpIIeHha
obapese. Mebyrum, enenT nehe 6ury jenmau unja o6aBe3a Tpmu u3MeHe (2).

94. 3akoH 0 HOBOM npuBpeHOM ypehemyM no3nat kao NRE.

95. J.FLOUR u ocranu, n°409, ctp. , 278.

96. Ph. MALAURIE, op. cit, n°35, ctp. 1026; Bugetu Takobe y Tom cmucny Ch. JAMIN, La notion
d’action directe, th.dr. Paris I, 1990, LGDJ, Paris 1991, préface Jacques Ghestin.

97. Cass. 3éme civ., 19 févr. 1997 : Bull. civ. III, n°35.

98. Cass. 3eme civ., 13 juin 1969 : Bull. civ. III, n°480.

99. Ch. LACHIEZE, op. cit., Dalloz, crp. 188.
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1 Hzmena y obasesu yedenitia

Y cTBapHOCTH, OHa je Beh n3Mem-eHa MPWIMKOM IiecHje. JEMHO IITO cajia Ta u3Me-
Ha [IOcTaje MpaBHO IepeKTHA 1 MyHOBasKHa y OfAHOcy Ha Tpeha smia. Ynau ce fja je oB-
Jie peY 0 NOTBpbUBamy LIeCHje ca peTpOakKTHBHIUM fiejcTBOM. CarsacHoCT 1ecyca, JoO0u-
jeHa y OWJI0 KOM TPeHYTKY, MOTU(HKYje TIECHjy YTOBOpa Y APYIITBEHY UHEHCHUILY CY-
nporcraBbuBy Tpehum mmmpma. Tapa, ecyc cTide necroHapa Kao HOBOT' CayroBOp-
HFKa y CTapoM OOJIHTaIiOHOPaBHOM OffHOCY. Llecnja yroBopa je Tako BpcTa HacTaBKa
yroBopa Koju ce Hanasu y cpasu m3spiessa. | %) Kesneru yropopau s, Kaysa yroBopa
ocTaje HelpoMemeHa. CBe pedeHO BaKH 3a CIIy4ajeBe Y KOjiuMa 3aKOH HUje IIPOIICa0
Jia Iie Iechja yroBopa OuTH IMyHOBaskHa 6e3 cariacHocTH Tiecyca. CarnacHocT 1iecyca he
YBEK YMHHUTH LIECH]Y j€[HOT YTOBOpPA, 3aKJbYIEHOT ¢ “003MPOM Ha JIMYHOCT YTOBOPHUKA,
nepeKTHOM.

Y noMeHyTHM HanpTiMa OOJIUralOHOT [IPaBa, TaKBa N3MEHa HUje OIICaHa Ha HC-
TH Ha4rH. JIaHOB HapT npeBrba fja caracHOCT Iiecyca ocnobabha BeroBor cayroBop-
HUKA W YMHU CYNICTUTYIH]y e(pUKACHOM y OHOCY Ha Ihera. Ped je o jeqHoM ommrem
NPaBWIy KOje ce MOXKe IPUMEHNTH Ha YCTAaHOBE OIIVCKE LeCHji. Y MpakcH, HAIITa He
cIipevyaBa CTpaHKe fia CTHIYNIHWILY fia he HemeHT ocTaTh Ay>KHWK YrOBOpHE o0aBe3e.
Crora, OHe MOT'y IPEABUIIETH NCTOBPEMEHO MOCTOjakbe /IBa Ay>KHHUKA, EIEHTA 1 IIECHO-
napa.%?) Amn, y maveny, npema JIAHIOBOM HAIIPTY, CATTIACHOCT I[eCyca pa3peliaBa Ie-
neHTa yropopre nosmmje. [Ipemaa ynorpe6ibaBa TEpMIH CYIICTHTYIIN]A, CYIICTHTYTHB-
HM MeXaHM3aM, YMECTO Iiecuje, TPaHCIaTUBHOT MEXaHW3Ma, CBaKa IpaBa Cy0jeKTHBHA
W3MEHa y jeTHOM yroBOpY MOYMBA Ha UCTO] mejn,lm) U TO Ae(pMHUTHUBHOM IIPUIUCH-
Bamby IPEAMETHOT YTOBOpa LIECHOHAPY.

3a y3Bpat, ['aHnomndujes HaupT U3pHUUTO Aaje IPaBo LECYCy Aa OCI000AU LEACHTA
obaBe3e u3 1eaupaHaor yropopa. Hajnpe, Kafa mecuja mocrane eukacHa, y Hauemny,
ILeleHT ce ocobaba cBojux o0aBe3a Koje y HCTOM TPEeHYTKY Ipey3uMa liecroHap. Jlak-
JIe, Tiecyc MOXKe MPIIAKOM ydemtha y IecHju, M3jaBUTH Aa 3aApsKaBa HefleHTa 1 JaJbe y
CBOJCTBY Ay>KHMKA. 360T TOra, OH 3afipskaBa MPaBo /1a TYXKH MENCHTa YKOIUKO IIeCHO-
Hap He U3BpIIH 00aBe3e U3 IENUPaHOTr YTOBOPA. JEAUHO OTpaHIIeH-e LIeCyCy NPECTaB-
Jba 00aBe3a Aa 00aBeCTH LEleHTa O HEM3BPILIECHY Off CTpaHe IIECHOHApa, Y POKY of 15
JlaHa, Off laHa Kafia je yCTaHOBHO HEM3BPIIEHe. AKO HE N3BECTH IIEfICHTA, IeCyc Iie OUTH
OJIrOBOpaH 3a HaKaHafy LITeTe.

3arum, 1iecyc MOe CyIpPOTCTaBUTH LIECHOHAPY CBE IIPUTOBOPE KOjU IIPHU3MWIA3e U3
HeMpaHor yropopa. JenuHo Hehe 6uTn y MOryhHOCTH fla My CYNIPOTCTaBU IIPATOBOPE
NpoM3allIe U3 APYIUX OffHoca ca nefpeHToM. Ho, OH MosKe, PIMKOM CBOje MHTEPBEH-
I[Wje, CTaBUTH M3PUUYNTY PE3EPBY U 3aXTEBATH fla ce TH IPUTOBOPH TAKObhe MOTY CYIIpOT-
CTaBUTH IIECHOHAPY.

100. L. AYNES, th. cit., n°216, crp. 157.

101. 1. DE LAMBERTERIE, G. ROUHETTE, C. WITZ, op. cit., cTp. 496.
102. Ph. MALAURIE, op. cit., n°32, ctp. 1024

103. G. PILLET, th. cit., n°198, crp. 188.
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Ha xpajy, npeHoc ocTaje, y Hauey, Be3aH 3a JJMYHOCT HefieHTa. OGaBe3a rapaHiyje
TpaTy cBaKky TpaHcaTHBHK Mexarmsam. %) OfroBopHOCT LefieHTa peMa crpaHKaMa y
LeIUpaHoM yroBopy 3aBucuhe off oipebennx kpureprjyma. OAroBOPHOCT 3a MYHOBAK-
HOCT ¥ W3BpIIEH:-E IEMUPAHOT YTOBOpA 3aBUCH Off H-ETOBE NMpUpOfe. AJIM, HUIITA HE
ClIpeyaBa CTpaHKe J1a CTUNYJUIY JPYrd YMHWIAL Koju paba ofropopHocT. MebyTumM,
3a Clly4aj la OHe HWCY HWINTa cTHmmysmcaie, ['anmondujeB HapT je mpeaBuieo Cyrie-
TUBHE Kpurepujyme. Tako, ako je ped 0 TepeTHOj LEeCHjH, IIEICHT OAroBapa 3a HUIITa-
BOCT ¥ HEM3BPIIIMBOCT IEMPAHOT yroBopa. AKO je IpuMuo ofpebenn m3HoC HOBIA U
aKo je OMo caBecTaH, ofiropapahe, y THM rpaHAIIaMa, HajBUIIIE Y CBOJCTBY jeMIa, 3a 00a-
Bese 1iecyca Koje ¢y Beh mocrojase, yKOMMKO HEM3BPILEHE YTOBOpa 3aBUCH Of Pajihe
necroHapa. Hanporus, yKonmmko je necrja 6mia qoOpodrHa, TapaHiyja nefenTa ouhe
OrpaHMYeHA Ha ITyHOBAKHOCT IEIMPAHOT YTOBOpa. AKO, Y TOM CIIy4ajy, yrOBOpHa 00a-
Be3a HHje U3BpIIIeHa, OH he ofroBapaTu camo ako je 06ehao meHO U3BPIIECHE U aKO je
0uO caBecTaH.

IannondujeB HAUPT je IpeBUIe0 OPsKame Ha CHA3H rapaHIyje KOjy UeAeHT IyTy-
je mpu mecuju. Mebyrnm, IeileHT ocTaje y>kKaH, YaK MaKo je 0cJIo00heH CBOje TIaBHe
obaBe3e, y OIvIeNy Iecyca u recronapa. CTpaHKe MOT'Y CTHITYIINCATH Aa HEAEHT 1 IIeCH-
oHap OyAy cagy>KHUIM Iiecyca. IcTo Tako, IECHT je OAroBOpaH IECHOHAPY, Y CBOjCTBY
rapasra, ako Iiecyc ofiouje Jia U3BpIIM cBOjy obaBe3y. Ho, mecnonap mMopa Hajnpe y3a-
JIYJHO CYJICKW TOHWTH CBOT HOBOT' CAyTOBOPHIKA, IIeCyca, IIpe HETOo IITO ce 00paTH Iie-
nenry. To je mpakTH4Ha MOCTIENMIIA [IECH]e, TIPea3 Kay3e yroBopa ca IefieHTa Ha I[eCHo-
Hapa ¥ Ae(MHATHBHA CMEHA IIfIEHTa y OO allMOHONPABHOM OFHOCY W3 IIEIUPAHOT
yrosopa.'®)

Ipemranpt Karana npepprba ja meAeHT MOXKe YCTYIIUTH CBOj€ CBOjCTBO CTPaHKE Y
YTOBOPY €aMO Y3 CaIIacHOCT Iecyca. Y KOJIKO je Ta CarjIacHOCT JoOHjeHa, ECHOHAap ce
CYIICTUTYHIIIE Y CBOJCTBO YTOBOPHE CTpaHe, LIEIeHTa, a 0Baj IOocehu ce ociaobaba Ta-
KO cBOje o0aBe3e. 300r Tora, Kajia fjaje CBOjy CarJIaCHOCT Ha IIECH]y, LIECYC YMHU LIECHO-
Hapa CBOJUM JY>KHUKOM. THUM IOBOJOM, LIEAIEHT I'yOU CBOJCTBO YTOBOPHE CTPAHE U HUje
BUIIIE Ty>KaH J]a HCIIYHU O TOCIIEIOCTH 00aBe3y 13 IeAupanHor yropopa. Mebyrum, Tpeba
NofIBYhH fla, YaK U y OJICYCTBY jefiHE OfiroBapajyhe yroBopHe ofpenoe, IEeIeHT OcTaje
IY>KHVK Y OKBUPY OTOBOPHOCTH M3 ONIITHX ONPENOH O YTOBOPUMA.

Llecnmja yroBopa ce He THIe caMo TIIABHUX YIECHNKA, OHUX KOjU OCTajy Y Ieupa-
HOM YTOBOPY ¥ OHHX KOjH I'a HanmyITajy. OHa TOBIauy MOCIISHIE Y IOy CBUX JIAIA
KOja ce MOTY FhOMe KOPHCTUTH ¥ TO Ka0 CIOPEHI Ty>KHUIW Y TIETAPAHOM YTOBODY.

2 Cyobuna ciiopeOrux obasesa

HakoH cTo je n3BpIIieHa, Iiechja yroBopa OCTBapyje MPEeHOC CBUX MpaBa 1 06aBe3a
[eTIeHTa, Be3aHNX 3a CBOJCTBO YTOBOPHE CTpaHe, OCHM Kaja je ped O JeTTMMIUYHO] TIeCH-
ju. LenupaHo cBOJCTBO OJJHOCH ce KaKO Ha IJIaBHE, TaKO U Ha CIIOpefiHe o0aBe3e.

104. Idem, n°208, cTp. 196.
105. G. PILLET, th; cit., n°203, cTp. 193.
106. L. AYNES, th. cit., ctp. 137.
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Jlakie, mocroje cniopeiHe o6aBe3e, Ha IPUMEP jeMCTBO, CTHITYJIMCaHe 1a 61 rapaH-
ToBaJie 1a he 1eleHT M3BPIIMTH OHO IIITO je YroBopeHO. [la I je moTpeGHO /1a jeMCTBO
Oyfie peHeTo caryiacHoIhy Bojba TJIABHOT JIy>KHWKA W Tpeher JInia, 3ajeJHO ca [e/H-
pannM yropopom? 3a 1iecyca, TakaB IPEHOC MOXKE CaMo Jia MPefCTaBIba NPEeaHOCT. AKO
OH JIa CBOjy CarylaCHOCT Ha IIecHjy, ayToMaTcKu he moOuTH Ba rapaHTa 3a jefHy oOaBe-
3y. Lecyc 1ie Tako MMaTH LEeieHTa Kao rapaHTa U3BpIlIeha IieCHOHapeBe obaBese, U Y3
TO, Ipyro Jimie Koje he rapanToBaTH M3BpIIeHe 00aBe3e u3 IeAupaHor yropopa. Meby-
THM, 32 OHOT'a KO TapaHTYyje U3BpIIeHke 00aBe3e IeieHTa, Taj he mpeHoc GuTHh oTexkaBa-
jyhn umHMNAI,

Hajnpe, jeMcTBO je yroBop m3Meby nefieHTa u Tpeher nuia, Koje ce ob6aBesyje aa
U3BpIIY 00aBe3y YHjH je Ay>KHUK LIEACHT, YKOIMKO OBaj TO He Oyfe 610 y MOryhHOCTH.
3aTuM, jemueBa 006aBe3a ce He IpeTIocTaBiba. [ IprcycTBO jeMcTBa HaKOH TecHje He MO-
ke pousahy U3 3aXTeBaHOT IIPHUCYCTBA jeMIla H3a YTOBOPHUX CTpaHa.lO7) Cynicka nmpak-
ca je MOTBpAWIIA []a jJEMCTBO NMPY:KEHO Kao rapaHiyja 3ajMa KOju je YTOBOPUIIO jETHO
yIpyXeme, He 1aje OCHOBA OCYH jeMIla Ha o0aBe3y rapaHIyje fyra HeKOr Apyror JInia
HETO CTO je IIy>KHI/IK.108) Konauno, 3a on}g)ebeﬂe ayTope, HeYCTYIUBUBOCT j€ TIOCIIEMIa
jaKor intuitus persond na crparu jemua. 10 )

Hujenan of1 HaBefieHHX HalpTa OONUTaMOHOT IpaBa He ypebyje u3puimTo cyaonHy
criopeHux o0aBe3a. VI3BecHO je 1a LefeHT oduja MecTo Meby CIOpETHIM Ty>KHULIIMA.
Aunu, mra ce goraba ca o6aBe3ama octanux? AKO NpHOErHEMO OIIIITUM Offpendama o
yroBopumMa, JIannoB HanpT npefsuba y wiany S : 103 ga ce, y ciay4ajy cymme, Kiaysyie,
KOje HHCy Owie IpeaMeT MHIMBHUAYAIHOT NperoBapama, TyMade yITIaBHOM Ha TepeT
OHOTa KO UX je crunyiucao. Takobe, 'aHnongujeB Haupt nponmcyje y wiany 41 fa ce y
CITy4ajy HejaCHUX M3pa3a, yTOBOp TyMady IpeMa CTapoj MaKCUMU in favore debitoris. Y
CTBapH, YKOIKKO j€ ped 0 JOOPOYNHOM YTrOBOpY, H-eroBe opende he ce TymaunTu no-
BOJbHHjE 32 00aBE3aHOT. 3a y3BpaT, ako je ped O TEpPEeTHOM YroBOpY, TyMauemwe he ce
BPIIUTH y CMICITy CTBapam-a paBHOTEXXe NHTepeca YTOBOPHUX CTpaHa.

Kapa je peu o npepHanpry Karana, oH je npeyseo ucry ogpendy Kao ILITO je OHa Y
yinany 1162 Ppaniyckor rpabaHckor 3aKoHuka, y cBoM unady 1140, npeaBupieBm ga
Ce y CIIydJajy CyMEbe, yTOBOp TyMady Ha TEPET OHOTa KO je CTUIYJIACA0 U Y KOPHCT OHOTa
KO je mpey3eo o6aBe3y. MebyTumM, HulllTa HE CTOjU Ha MYTy YTOBOPHUM CTpaHama fa
CTUITYJIAIILY ApYraydyje.

Wnak, Hujean of HaNpTa, Takobe, He mpeBuba NecHjy Kao YHI-CHUIY KOja rach
yroBopHe o6aBe3e. IlomiTo 1iecrja He cTBapa HOBaTOpPHA JICjCTBa, YrOBOPHE 00aBe3e
OCTajy Ha CHa3M.

Ho, cyncka mpakca je Tymaunia Ha pa3He HaunHe cyfiouny jemia. OHa je Iyro 3ax-
TeBasla U3jaBy BOJbE jeMIfa, a O1 OH rapaHTOBAOo 3a LieCHOHApa.

107. Cass. leére civ., 24 avr. 1968 : D. 1968.358, note J. VOULET.

108. Cass. lére civ., 5 mai 1998 : Bull.civ. 1, n° 159.

109. M. BILLAU, Le point sur la cession conventionnelle du contrat, Petites affiches, 6 mai 1998, n°54,
ctp. 47.

110. Cass.com., 26 oct. 1999 : Bull.civ. IV, n°184.



‘Bypo M. Bypu#: llecuja yropopa y HapTuMa pedopMe OGIUTaImOHOT paBa y 57
Esponn
(cTp. 36-58)

MebyTiM, yumibeH je HelaBHO jeflaH MPEOKPET, Y CIIydajy Mpojiaje 3aKyIUbeHe He-
MOKPETHOCTH. Y CTBAapH, jEMCTBO Ce IyHOBAXKHO IIPEHOCH, aKO Aipyratuje Huje yToBope-
HO, Ha HOBOT BJIaCHMKA, KAO CIIOPEAHO Y OJJHOCY HOTpaXKMBaK-e NeANpaHe 3aKyIHUHE,
KOMOHMHOBAHOM NpUMEHOM wiaHoBa 1743 u 1692,2013 u 2015 ®paniryckor rpabaHckor
sakornka. ') Ykomuko dpaniyckn rpabaHCcKH 3aKOHHMK O00paBa IecHjy CIIOPETHIX
npaBa, YKIbYdyjyhy ¥ jeMcTBO, paBO NMPBEHCTBEHE HaIUIaTe MOBEpHOIA M XHIIOTEKY,
NPUWIMKOM IiecHje IOTpaskuBara, He BUAM Ce 3allITO U3 MCTOT pa3yiora He O TO IpuMe-
HIWIM Ha [IecHjy yroBopa. Tako ce, y Ioryiey jeMia, Iiecrja MoTpaskuBamha He PasiIuKyje
npesuiie of ecuje yropopa. OBpe Hehe Outu ped o HoBOj oO6aBe3u. MebyTtiMm, o6aBe3a
jemiia He Moxe npehu BUCHHY Ty>KHUKOBe oOaBe3e. Tpeba 1 oMOryhuty fa jeMcTBO
Oyfie YCTYIUBMBO y OJICYCTBY CaIvIaCHOCTH Liecyca? Y Hauelly, OArOBOp je IOTBPHAH,
THOIIITO My CE PEXXIM He MeHa IIPEBHIIIE Y IIPUCYCTBY CaryIaCHOCTH Iecyca.

Y ¢ppaniyckoM npasy, ypenda op 23.03.2006. roguHe Npomucyje fa ce XUoTeka Imy-
HOBAKHO IIPEHOCH Ca TapaHTOBAaHIM HOfrpa>KI/IBaH>eM.112) AyTOHOMHa rapaHsIgja ce Mo-
3Ke cMaTpaTd yCTYIUBMBOM, Kao OWIIO KOje MoTpakuBame. nak, onpebenn ayropu
CMaTpajy fia XUIoTeKa HUje OfBOjUBA Off OCHOBHOT' YTOBOPA, Y CIIy>KOU KOT j& CTHITYIIH-
cana. OHH 1071ajy Jia ce leHa (pyHKIja o6e30ebeha ToMe MPOTUBY U ia OU ce TUME Me-
Bbaja beHa MpaBHa Hpnpona.113) Crora, ypenba op 23.03.2006. roguse mponucyje aa,
YKOJIMKO HUje pyradvje yroBOpeHo, TO 00e30eheme He cieu CylOrHy TapaHTOBaHe
obagese.

CBako muHO 06e36eherhe TecHO je BesaHo 3a consenTHoCT rapanta.! ') 3a mpo-
¢ecopa J1. Eneca, Kajia je ped o jeMCTBY, "TpajHOCT HErOBOT TIPEIMETA je MUPEKTHHje
YIPOsKEHa M3MEHOM JIMIIA WITH AENIATHOCTH. AJIM, CYKIIECHBHY KapaKTep jeMCcTBa Oy/y-
hux o6aBe3a" (koje je camocTanan yroBop) "omMoryhasa My, y Hadely, Aa mpogpe y 06-
JIacT 1ecuje yroopa” 1

111. Cass. ass. plén., 6 déc. 2004, Bull.civ. n°14.

112. Ypen6a ox 23 mapta 2006, wi. 20, cT. 6; HOBH WiI. 2424 PI'3.

113. Ph. SIMLER, Ph. DELEBECQUE, Les siiretés, La publicité fonciére, 4e édition, Dalloz, Paris 2004,
n°299, ctp. 265.

114. Ibidem ; V. supra 108, HOBH 4. 6, cT. 4 u wir. 2321 ®I'3.

115. M. MIGNOT, La clause de substitution de caution, Petites affiches, 7 avril 2006, n°70, ctp. 15.

116. L. AYNES, th. cit., n°305, crp. 218.
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Transfer of Contract in Contract Law Reform Projects in Europe

Summary

The transfer of contract is a legal institution that arouses great interest, especially
because it opposes the absolutism of the principle of obligatory force and the inter
partes effect of contract. For a long time a part of the theory denied its autonomy by sup-
porting principles of legal security protection and legal interests of contracting parties.
Nevertheless, in the 80ies of the last century professor Laurent Aynes demonstrated in
his doctoral thesis that the transfer of contract was an institution with a promising fu-
ture. It is firmly based on the principle of survival of contractual relationship with differ-
ent parties and on the main element of any contract - cause. By leaving cause un-
changed, the old contractual relationship is transferred in total. Neither European nor
national law makers of the end of the last century and the beginning of this century could
ignore the transfer of contract in their drafts. However, they approached it from differ-
ent positions. Such approaches mainly show doctrinal conflicts, and therefore their
clauses are very often the result of compromises. Rather than other issues, the terms of
reform drafts of the Contract Law in Europe are the subject of our consideration. Trans-
fer of contract produces valid effects between contracting parties and makes the transf-
eror to transfer to the transferee all contracted effects. But, what is the role of a person
liable to perform the obligation assigned, the one who is the transferors' party in the ex-
isting contractual relationship? To this and other questions we have tried to find an-
swers in the actual drafts of the Contract Law.

Key words: transfer of contract, projects of law on contracts, substitution of contracting
party, consent of person liable to perform the obligation assigned, validity
with regard to third persons
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Understanding of the bona fides principle. Experiences of the
European Union

Summary

The bona fides principle is traditionally, signified by many legal systems as the basis
of contractual relations. In the international area of contract law this principle is incor-
porated in relevant legal instruments, in the United Nations Convention on Contracts for
the International Sale of Goods (CISG) and the Principles of European Contract Law
(PECL). However, the role of the bona fides principle differs to a great extent in these le-
gal instruments. In addition, the content of this principle is not clearly determined in
these documents.

The aim of this paper is to examine the function of the bona fides principle in the
CISG and the PECL, so as to contribute to the better understanding of this principle
based on the community standards of the members of the European Union.

In the first part of this paper; the presence of the bona fides principle is analyzed in
two international agreements CISG and PECL. In the second part, the community stan-
dards of the bona fides principle are analyzed and fair business in the member states of
the EU.

Key words: bona fides, CISG, PCL, contract law
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Introduction

The principle of good faith has traditionally been invoked by a majority of legal sys-
tems as a basis for contractual relations. In the international arena, this concept of good
faith has been incorporated in relevant legal instruments, including the United Nations
Convention on the International Sale of Contract (CISG) and the Principles of European
Contract Law (PECL). The role of good faith, however, in these legal acts are diverse.
Moreover, the concept itself of good faith has not been clearly defined in these documents.

This paper thus seeks to examine the functions of good faith in the CISG and PECL
and to provide a general understanding of the concept of good faith based on the common
standards of member states of the European Union. In the first part of this paper, I will ana-
lyze the presence of the principle of Good Faith in two international agreements, namely,
the CISG and the PECL. In the second part of this paper, I will examine community stan-
dards of good faith and fair dealing among Member States of the European Union for the
purposes of analyzing the good faith requirements under the PECL.

I Good Faith in CISG and PECL

The concept of good faith is raised in different international agreements, such as the
United Nations Convention on the International Sale of Goods (CISG) and Principles of
European Contract Law (PECL). Although both the CISG and the PECL recognize the
need for good faith in international trade and commerce, the principle of good faith as-
sumes various and distinct roles in both instruments.

Thus, under the CISG, the need for “observance of good faith in international trade”
serves as a guide for its interpretation. Art. 7 of the CISG provides as follows: “(i)n the in-
terpretation of this Convention, regard is to be had to its international character and to the
need to promote uniformity in its application and the observance of good faith in interna-
tional trade. Paragraph 2 of the same Article 7 further provides that, “(q)uestions concern-
ing matters governed by this Convention which are not expressly settled in it are to be set-
tled in conformity with the general principles on which it is based or, in the absence of
such principles, in conformity with the law applicable by virtue of the rules of private inter-
national law.”

As evident from the abovecited provision, the concept of good faith under CISG “cov-
ers only the application of the CISG, rather than the parties’ rights and obligations and their
exercise and performance directly.”!) According to Felemegas®, the concept of good faith
in CISG has two main functions: first, as a guide in the interpretation of the Convention,
and second as a gap-filling mechanism. Thus, in accordance with paragraph 2 of Article 7,

1. John, Felemegas, Comparative Editorial Remarks on the Concept of Good Faith in the CISG and the
PECL, 13 PACE International Law Review (Fall 2001) 399-406, at: http://www.cisg.law.pace.edu/cisg/

biblio/felemegas?2.html.
2. Ibid.
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gaps or issues governed by the CISG but not expressly settled in it should be resolved using
the “general principles upon which it is based”, one of which is the principle of good faith.

The CISG, however, does not expressly define what constitutes good faith. Despite
the vague and broad notion of good faith in CISG, there are a number of cases> wherein
this principle has been interpreted differently in accordance with the prevailing approach of
a given domestic legal system. Some scholars argue that given the diversity of domestic le-
gal systems, and as a corollary, differences in interpretation of good faith, the goal of uni-
formity is not achieved by CISG.?) Thus, in interpreting the principle of good faith, re-
course cannot be made to any domestic legal system. The principle of good faith in CISG
must be analyzed within the context of the law itself as given in specific provisions of the
CISG.

In contrast to the CISG, PECL requires good faith not only as a means for interpreting
its provisions nor as a gap-filling mechanism but also as a contractual duty imposed upon
parties. Thus, Article 1:106 of PECL provides that, “(t)hese Principles should be interpret-
ed and developed in accordance with their purposes. In particular, regard should be had to
the need to promote good faith and fair dealing, certainty in contractual relationships and
uniformity of application.” Article 1:106 further provides, for “issues within the scope of
these Principles but not expressly settled by them are so far as possible to be settled in ac-
cordance with the ideas underlying the Principles.” In relation to the gap-filling function
of good faith in PECL, it can be argued that one of the ideas underlying the PECL is the
principle of good faith. Hence, any gap not settled by PECL should, if possible, be re-
solved using the principle of good faith.

As mentioned above, in contrast to CISG, the PECL go further in its requirement of
good faith. Art. 1.201 imposes upon each party a positive duty of good faith and fair deal-
ing in exercising its rights and performing its duties under the contract.”) Moreover, “(t)he
parties may not exclude or limit this duty.” The Comment to Art. 1:102 explains this duty,
stating that “good faith and fair dealing are required in the formation, performance and en-
forcement of the parties’ duties under a contract, and equally in the exercise of the party’s
rights under the contract.”®

3. See SARL Bri Production *Bonaventure’ v. Societe Pan Afican Export (1995) at http://www.unilex.info/
case.cfm?pid=1&do=case&id=837step=Abstract, SO.M. AGRI s.a.a. vs. Erzeugerorganisation March-
feldgemuese Gmh & Co.KG (2004) at http://www.unilex.info/case.cfm?pid=1&id=972&do=case, CME
Cooperative Maritime Etaploise S. A.C. V. v Bos Fishproducts Urk BV (1997) at http:/
www.unilex.info/case.cfm?pid=2&id=640&do=case; W. v. R. (1997) at http:/www.unilex.info/
case.cfm?pid=1&id=229&do=case, Kunsthaus Math. Lempertz OHG v. Wilhelmina van der Geld
(1997) at http://www.unilex.info/case.cfm?pid=1&id=335&do=case.

4. Paul J. Powers, “Defining the Undefinable: Good faith and the United Nations Convention on Contracts
for the International Sale of Goods”, 18 Journal of Law and Commerce (1999) 333-353 at http://www.
Cisg.law.pace.edu/cisg/biblio/powers.html.

5. John, Felemegas, “Comparative Editorial Remarks on the Concept of Good Faith in the CISG and the
PECL”, 13 PACE International Law Review (Fall 2001) 399-406, See at: http://www.cisg.law.pace.edu/

cisg/biblio/felemegas2.html
6. Ibid.
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II Community Standards of Good Faith

As previously discussed, international law and rules incorporate the duty of good faith
and fair dealing in contractual relationships. Both the CISG and the PECL adopt the prin-
ciple of good faith either as a means of interpreting the provisions of both rules or as a man-
ner of determining the contractual rights and duties of parties to international trade.

However, the CISG and the PECL do not clearly define the meaning of good faith”
and fair dealingg). Although the PECL contains specific provisions applying Article 1.201,
the enumerated situations are not exclusive nor exhaustive. The commentaries to Article
1:201 of PECL in fact state that the concept of good faith is “broader than any of these spe-
cific applications. It applies generally as a companion to Article 1:104 on Usages. Its pur-
pose is to enforce community standards of decency, fairness and reasonableness in com-
mercial transactions.””)

The proper interpretation and application of good faith under the PECL to specific
cases pending before judicial or arbitral courts is left to the discretion of the handling judge
or arbiter. In most cases, the forum court would be guided by prevailing views and inter-
pretations of good faith or by the “community standards of decency, fairness and reason-
ableness in commercial transactions.” A central issue, therefore, revolves around what
these community standards are. More succinctly put, is there a community standard of
good faith and fair dealing for the purposes of applying the PECL?

In a seminal work on the concept of good faith in European contract law, Whittaker
and Zimmermann propound the following issue: “Does ’good faith’ as embodied in a rule
like Articles 1.106 of the Principles of European Contract Law (and as a corollary, Article
7 of the United Nations Convention on the International Sale of Goods), constitute part of
the common core of European Contract law, or is it a notion to be found in one or several
legal systems and artificially imposed on others 2°10) Tp the same manner, Schlechtriem al-
so argues that “(i)f the principle of good faith and fair dealing is indeed common to all legal
systems based on the values of western civilization, then it should be easy to find a com-
mon core of concrete rules derived from this principle. . AR

If indeed there is a common core of concrete rules as to what actually constitutes good
faith, differences in interpretation by domestic courts of EU member states can be avoided.
A problem arises, however, given the diverse application of good faith in different legal

7. “Good Faith” means honesty and fairness in mind, which are subjective concepts. A person should, for
instance, not be entitled to exercise a remedy if doing so is of no benefit to him and his only purpose is to
harm the other party. See Comments and Notes: PECL Article 1.201: Good Faith and Fair Dealing, at
http://www.cisg.law.pace.edu/cisg/text/peclcomp7.html.

8. Ibid. “Fair Dealing” means observance of fairness in fact which is an objective test. In the French lan-
guage both these concepts are covered by the expression “bonne foi” and in German by “Treu and
Glauben” .

. Ibid.

10. Reinhard Zimmerman and Simon Whittaker, eds., Good Faith In European Contract Law, (Cambridge,
United Kingdom: Cambridge University Press, 2000), p. 14.

11.  Peter Schlechtriem, Good Faith in German Law and in International Uniform Laws (1997), p. 5.
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systems. For example, the three major legal systems in Europe — Germany, France and En-
gland have different approaches in resolving unfairness and inequity in contractual rela-
tionships.

Thus, good faith or Treu and Glauben in German contract law is incorporated in §242
of the German Civil Code of 1900') which provides that everyone must perform his con-
tract in the manner required by good faith and fair dealing taking into consideration the
general practice in commerce.'> On the basis of §242, parties have very specific pre-con-
tractual and contractual obligations and duties such as: first, duties of information, docu-
mentation, cooperation, protection, disclosure, etc.; second, prohibition of the following:
(a) abuse of rights and inadmissible exercise of rights; (b) reneging on one’s previous rep-
resentations and conduct; (c) relying on a right dishonestly acquired; (d) demanding some-
thing which has to be given back immediately; (e) proceeding ruthlessly and without due
consideration to the reasonable interests of the other party; (f) reacting in a way which must
be considered as excessive when compared with the event occasioning the reaction. !

French contract law, primarily governed by the principle of autonomy of contracts,
recognizes good faith but as a general theory of abuse of rights."> According to the pre-
vailing interpretation of the theory, a person is said to abuse a right if its purported exercise
is contrary to its economic or social purpose. The theory of abuse of contractual rights was
embodied in Art. 1134 of the French Civil Code which requires that contracts be per-
formed in good faith.!®) Also, French law is similar to German law in that abuse of rights
applies not only to the contractual phase but also to the pre-contractual phase. Thus, “other
rights associated with contracts, though not arising from them, were seen as capable of be-
ing abused, notably the right to refuse to conclude a contract where this was done in an
abrupt fashion after lengthy negotiations.”m Another similarity with German law is that
French contract law also imposes upon the parties the obligation to disclose information
which may be relevant to the other party’s decisions.'®

12.  Professor Ole Lando, “Principles of European Contract Law” at <http://www.kclc.or.jp/english/sympo/
EUDialogue/lando.htm. The German Civil Code §242 provides that the obligor must perform his duty
in accordance with good faith and fair dealing having regard to commercial practices. This provision has
been used to prevent moralization of contractual relationships. It has been applied to change the rigorous
individualism of the original contract law of the Civil Code. It has operated as a super provision which
has modified other statutory provisions. Based on §242, German courts have set aside unfair contract
terms. They have developed new institutions and thereby created a number of obligations which ensure
a loyal performance of the contract, a duty to cooperate, to safeguard the other party’s interests, to give
information and to submit accounts.

13.  See Comments and Notes: PECL Article 1.201: Good Faith and Fair Dealing, supra note 1.

14. Ibid. See also Reinhard Zimmerman and Simon Whittaker, supra note 4 at 25.

15. Barry Nicholas, The French Law of Contract (Z"d Edition, 1994) at 83.

16. Reinhard Zimmerman and Simon Whittaker, supra note 4 at 35.

17. John Bell, Sophie Boyron, Simon Whittaker, Principles of French Law (1998) at 313-14; See also
Simon Whittaker. “Privity of Contract and the Law on Torts: The French Experience”, (1995) 15 Oxford
JLS 327, at 334 ff.

18. Reinhard Zimmerman and Simon Whittaker, supra note 4 at 36.
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In contrast to German and French contract law, English law does not recognize a gen-
eral duty to negotiate nor perform contracts in good faith.!®) Thus, the absence of good
faith in the pre-contractual phase was clearly enunciated by Lord Ackner in Walford vs.
Miles®® in the following manner: “the concept of a duty to carry on negotiations in good
faith is inherently repugnant to the adversarial position of the parties when involved in ne-
gotiations. Each party to the negotiations is entitled to pursue his (or her) own interest, so
long as he avoids making misrepresentations. A duty to negotiate in good faith is as un-
workable in practice as it is inherently inconsistent with the position of the negotiating par-
ties.” Further, the absence of good faith in contract performance was discussed in James
Spencer & Co. Ltd. vs. Tame Valley Padding Co. Ltd.*") wherein the Court did not con-
sider the party’s motives?? in determining the validity of the termination of the contract.
The Court ruled that, “(t)here is no general doctrine of good faith in the English law of con-
tract. The plaintiffs are free to act as they wish provided that they do not act in breach of a
term of the contract.” Similarly, in White and Carter (Councils) Ltd vs. McGreg0r23), the
Court stated that, “(a) person who has a right under a contract or other instrument is entitled
to exercise it and can effectively exercise it for a good reason or a bad reason or no reason
atall.”

However, English law has developed various legal doctrines which governs the con-
tractual behavior of parties and which, in a sense, perform comparable functions to the doc-
trine of good faith in both German and French law. Examples of these doctrines are the
doctrine of economic duress,2*) an element of which is the improper or illegitimate use of
pressure, and the doctrine of hardship and frustration. >

A. Relation Between Good Faith and Other Legal Doctrines

Despite the apparent differences in the approach and analysis of various legal systems
in the European Union, there appear to be a common set of standards which can serve as
guides in interpreting the concept of good faith under the PECL. In a study comparing the
legal approaches of member states of the European Union to specific cases, Zimmerman

19. See J.W. Carter, M.P. Furmston, “Good Faith and Fairness in Negotiation of Contracts”, (1994) 8 Jour-
nal of Contract Law 1 ff.; Roger Brownsword, “Two Concepts of Good Faith”, (1994) 8 Journal of
Contract Law 197 ff.; Staughton L.J., “Good Faith and Fairness in Commercial Contract Law”, (1994)
7 Journal of Contract Law 193 ft..

20. Walford vs. Miles (1992) 2 AC 128, 138.

21. James Spencer & Co. Ltd. vs. Tame Valley Padding Co. Ltd. (Court of Appeal, 8 April 1998).

22. An extreme example of the irrelevance of motive to the effectiveness of the exercise of a right arising
under a contract may be found in the decision of the Court of Appeal in Chapman vs. Honig, (1963) 3
WLR 19, which upheld the exercise by a landlord of his right to give notice to quit to his tenant, even
though this had been exercised because the tenant had given evidence against him in a dispute with
another tenant: the fact that the landlord’s action in giving notice constituted a criminal contempt of
court did not deprive him of the exercise of the right.

23.  White and Carter (Councils) Ltd vs. McGregor (1962) AC 413, 430.

24. See North Ocean Shipping Co., Ltd. vs. Hyundai Construction Co., Ltd. (1979) OB 705 .

25. See Davis Contractors Ltd. vs. Fareham, U.D.C. (1956) AC 696.
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and Whittaker?®) were able to show that although domestic legal systems vary, the resolu-
tion of these cases were actually similar. The legal systems analyzed by Zimmerman and
Whittaker used a variety of legal doctrines resulting into a similar, if not nearly identical,
resolution of the cases given.

Zimmerman and Whittaker?” argue that, “it is clear from the various analyses of the
cases that there is an intimate relationship in some systems between the idea of good faith
and other more particularly and different focused legal doctrines or ideas.” They cite the
following doctrines as performing comparable roles to the doctrine of good faith: culpa in
contrahendozg); obligations d’information, laesio enormiszg); abuse of rights; personal
bar; interpretation of the parties’ intentions; the doctrine of “lawful contract”; lachesSO);
unconscionability; rebus sic stantibus’") or “erroneous presuppositions”; the notion of
burden; force majeureSz); exceptio doli mali33); mutual mistake; liability for latent de-
fects; the legal consequences associated with the maxims nemo allegans suam turpi-
tudinem audiendus est>® and dolo facit qui petit quod redditurus est>); and venire con-
tra factum proprium>®. 37

It can be argued, however, that these legal doctrines are in fact manifestations of, and
emanations from, the concept of good faith. As explained in the comments to PECL, good
faith “means honesty and fairness in mind” whereas fair dealing “means observance of
fairness in fact”. The comments further state that, “(a) person should, for instance, not be
entitled to exercise a remedy if doing so is of no benefit to him and his only purpose is to

26. Reinhard Zimmerman and Simon Whittaker, supra note 4 at 653. “As the comparative observations at
the end of each case reveal, the legal systems employ a wide variety of legal doctrines to reach these
results, some relying on the idea of good faith, on a combination of this idea with others or on other
clearly distinct legal doctrines or techniques.”

27. Id., at675ff.

28. Culpa in contrahendo is defined as the principle that parties must act in good faith during preliminary
contract negotiations. (Black’ s Law Dictionary).

29. Laesio enormis means the sale of the thing for which the buyer paid less than half of its real value’.
(Black’s Law Dictionary)

30. Laches is defined as unreasonable delay or negligence in pursuing a right or claim- almost always an
equitable one-in a way that prejudices the party against whom relief is sought.

31. Rebus sic stantibus is defined as the principle that all agreements are concluded with the implied condi-
tion that they are binding only as long as there are no major changes in the circumstances.( Black’s Law
Dictionary)

32. Force majeure is defined as ’an event or effect that can be neither anticipated nor controlled’.

33.  Exceptio doli mali means *an exception or plea of fraud’.

34. Nemo allegans suam turpitudinem audiendus est means 'no one testifying to his own wrong is to be
heard as a witness’. (Black’ s Law Dictionary)

35.  Dolo facit qui petit quod redditurus est translates to ’a person acts with deceit who seeks what he will
have to return.” (Black’ s Law Dictionary)

36. Venire contra factum proprium is defined as ’acting inconsistently with one’s previous behavior con-
trary to another’s justified expectations’. Definition(with the slight modifications) is available at: http://
66.218.71.231/language/translation/translatedPage .php?tt=url &text=http%3a//homepage.hispeed.ch/

Mamuller/ZGB/Einleitung/Rechtsmissbr/doc/Rechtsmissbrauch-

16.htm&lp=de en&.intl=us&fr=logout.
37. Id., at 676.
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harm the other party.>® The above-enumerated doctrines attempt to prevent unfairness in
contractual relations and embody the general idea that contracts should be made and per-
formed according to the reasonable>® expectations of ordinary people.

Zimmerman and Whittaker further argue that the principle of good faith in contract
law is related to all or most of the doctrines of modern laws of contract. They classify these
doctrines into four groups as follows: 4*)

First, during the pre-contractual phase, there is a clear relationship between an analy-
sis of a case based on the requirement of good faith and one based on defects in consent of
a party and/or sanctioning*") of wrongdoing of the other.

Second, in some cases, the analysis of several legal systems revolve around the wrong-
ful nature of one of the contract’s terms*2 or of the behavior of one of the parties.43) Thus,
a contractual term may be considered contra bonos mores or contrary to public policy and
invalidated on this ground, rather than on the ground of the good or bad faith of either par-
ty.

Third, in other types of cases, there is an intimate relationship between issues of inter-
pretation and good faith. Some legal systems discuss good faith or equity in the interpreta-

38. See Comments and Notes: PECL Article 1.201, supra note 1.

39. Although not specifically defined in the CISG, reasonableness is defined in Article 1:302 of the Princi-
ples of European Contract Law which states that, “reasonableness is to be judged by what persons acting
in good faith and in the same situation as the parties would consider to be reasonable. In particular, in
assessing what is reasonable, the nature and the purpose of the contract, the circumstances of the case
and the usages and practices of the trades or professions involved should be taken into account.”

40. Reinhard Zimmerman and Simon Whittaker, supra note 4 at 678 ff.

41. English courts award recovery of damages on either on the basis of contractual quantum meruit (reason-

able sum for the work done) or based on a claim of restitution to a party wrongfully damaged by the bad
faith of the other party during the negotiation period.
In Brewer Street Investments Ltd. vs. Barclays Woollen Co. Ltd., 1(1954) 1 QB 428, the defendants
were prospective tenants of the plaintiff’s premises and, in the expectation, which was shared by both
parties, that a lease would be agreed, had requested that the plaintiffs have certain work done on the pre-
mises which was otherwise of no benefit to them (e.g. putting in a new lift door). The defendants had,
however, expressly undertaken that they would be responsible for the costs of this work. Before the
work had been completed, it became clear that the lease would not be agreed as the parties could not
agree upon a particular clause. The plaintiff’s stopped work and sued for the amounts which they had
paid to the contractors in respect of it. The Court of Appeals awarded recovery on the basis of quantum
meruit, i.e., a reasonable sum for the work done.

42. On the other hand, in William Lacey (Hounslow) vs. Davis, (1957) 1 WLR 932, the plaintiffs were
builders who had been told that they had submitted the lowest tender for work to be done on the defen-
dant’s premises and who had been led to believe that they would be offered the contract to do the work.
They therefore agreed to do a number of further estimates which caused them considerable work and
apparently increased the value of the premises. However, defendants did not conclude a contract to do
the building work with the plaintiffs but instead sold the premises. The court allowed the plaintiffs’
claim for restitution on the ground that the work done in the premises was not intended by the parties to
be gratuitous but which was intended to be compensated for out of the profit which they would make out
of the future contract, and that his work benefited the defendant.

The wrongful nature of a term of the contract was examined in the case of Johnstone vs. Bloomsbury
Health Authority, (1992) 2 QB 334.
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tion of the contract, thus allowing courts to take into account the parties reasonable expec-
tations. Other legal systems examine whether performance of the contract was made in
good faith or with equity as a supplement to interpretation of the parties intentions.

Fourth, there are links between an analysis based on good faith or bad faith and an analy-
sis based on whether or not the contract or its outcome will lead to substantive injustice44)
such as “where there is gross disparity between what the parties actually have to do under the
contract.”

B. Community Notions of Good Faith

The same study by Zimmerman and Whittaker proposes that there are common notions
of good faith in the different legal systems comprising the European Union. These notions of
good faith can be summarized as follows:*

First, for all systems under consideration, dishonesty constitutes bad faith. However,
these legal systems differ as to the circumstances which should count as dishonesty. Thus,
some consider that a failure to disclose significant facts to the other party may constitute bad
faith*® while others do not consider such a failure to disclose to be dishonest.*”

Second, a central aspect of good faith requires a person to keep his word and perform an
agreement according to its terms. This reinforces the binding nature of contracts. In English
law, the doctrine of promissory estoppel,48) which combines elements of representation and
reliance, is based on the general considerations of fairness and equity.

Third, good faith requires that a party to a contract should not make the other party’s po-
sition worse by behaving in an unreasonable way or without any legitimate interest.

Fourth, good faith sometimes means simply that the parties cannot be allowed to rely
on, nor be bound by, any absurd results or consequences of their agreement. Again, this pre-
vents disparity in the relative positions of the parties and allows deviation from strict compli-
ance with the terms of the contract on the grounds of fairness.

43. See Harrison vs. Tennant 21 Beav 482; Doe d. Bryan vs. Bancks 14 B & Ald 401 at 409. The court stated
that, “I take it to be a universal principle of law and justice, that no man can take advantage of his own
wrong.” More recently though, in Alguhessein Establishment vs. Eton College, (1988) 1 WLR 587, while
the House of Lords recognized the existence of a principle that a party in default under a contract cannot
take advantage of his own wrongdoing, it considered that “in general, the principle is embodied in a rule of
contruction rather than in an absolute rule of law.” The House of Lords thus denied the exercise by the
wrongdoer of his contractual rights under the particular circumstances of the case.

44. Reinhard Zimmerman and Simon Whittaker, supra note 4 at 682. For example, in order to help the dis-
advantaged buyer, Austrian law looks, in the first place, at the “objective imbalance between perfor-
mance and counterperformance” if the parties as regards the sale.

45. Id., supranote 4 at 691 ff.

46. Ibid., citing Colbelfret N.V. vs. Cyclades Shipping Co. Ltd. (1994) 1 Lloyd’s Rep 28 at 32.

47. Ibid., citing Banque Keyser Ullman vs. Skandia (UK) Insurance Co. Ltd. (1990) 1 QB 665, 2 AC 249.

48. According to this doctrine, a person who promises not to enforce his strict legal rights against the another
may be prevented from doing so, even where this promise was not supported by consideration. Hughes vs.
Metropolitan Rly Co. (1877) 2 App Cas 439. However, in English law it has been made clear that this doc-
trine will not create a cause of action, but merely prevents the promisor from enforcing this right. Combe
vs. Combe (1951) 2 KB 215.
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Conclusion

This paper discussed the role of good faith in both the CISG and the PECL. In CISG,
the principle of good faith is used both as a means of interpreting its provisions and as a gap-
filling mechanism for issues not expressly settled in it.

The PECL is similar to the CISG in the sense that good faith is also used as a means for
interpreting its provisions and as a gap-filling mechanism for issues within the scope of
PECL but which are not expressly settled by its provisions. However, in contrast to CISG,
the PECL imposes upon each party a positive duty of good faith and fair dealing in exercising
its rights and performing its duties under the contract.

Although the PECL does not clearly define the meaning of good faith and fair dealing,
there are common standards of good faith existing among members of the European Union.
These community standards of good faith can be used by members of the European Union
for the purpose of applying and interpreting PECL. Thus, in most cases, the forum court
would be guided by prevailing views and interpretations of good faith or by the “community
standards of decency, fairness and reasonableness in commercial transactions.” This paper
attempted to define these community sense and standards of good faith and fair dealing.

Aneta Spasic
Docent, Katedra za poslovno pravo
Pravni fakultet Univerziteta u Crnoj Gori

Shvatanja principa bona fides. Iskustva Evropske Unije.

Pe3ume

Tpunyuit bona fides je iwipaduyuoraaro, 00 cllipare MHOZUX UPABHUX CUCITieMd,
O3HAYeH KAo OCHO8A YZOBOPHUX 00HOCA. Y mehYHAPOOHO] apeHu yZo8opHO? lipasa,
064j UPUHYUIL je UHKOPUOPUPAH Y PeAe8aHIUHUM UPABHUM UHCTLYymeHitiuma, y Kon-
seHuuju Yjeoursenux Hayuja o yzosopuma o mehynapoonoj tipooaju pobe (CISG) u
THpunyuiie Espoiickoz yzoeopro? ipasa (PECL). Mebyitium, yaoza tipunyuiia bona
fides ce seoma pazaukyje y 08uM UpasHUM UHCTUDYMEHIUUMA. Y3 TLO, CAOPHCUHA 0802
HUpuHYUila Huje jacHo oopebera y 08Um 00KYMEHIUUMA.

Lumw 0802 paoa je Oa uciiuitia hyHxyuje ilpuryuiia bona fides y CISG-y u PECL-y,
He 6u au ce Oolipurujeno 6omem pazymjesarsy ipunyuila bona fides na ocHogy Komy-
HuttlapHux citianoapoa 3emasnva yaanuya Eepoiicke YHuje.

Y tipsom Oujeny 0802 pada je aHaausuparo tpucyciigo upuryuiia bona fides y osa
mebyHapoona yzosopa, CISG-a u PECL-a. Y Opyzom Oujeny cy obpabenu komyHuiniap-
Hu citianOapOou iipuryuiia bona fides u ¢hep tiocaosarba y semmana waarnuyama Eepoii-
cKke YHuje.

Kwyune pewu: bona fides, CISG, PCL, y2ooptio tipaso.
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Muaueoj Jauxoeuh
Camocidaanu ciupy4nu capaouux y Lleniupy 3a
ipuspeono-ipasnu cuciuem Ilpuepeone komope Beozpaoa

IHocpenoBame (Mennjaunjal))
— QJITEPHATHBHY HAYMH PeLIaBakha CIOPHUX OJHOCA

Pe3ume

Y 080M HwAGHKY ayiliop aHAAU3upa iojam, OCHO8He UpuHyuile U Haveaa iocpeoo-
8arba (medujayuje) iipema Hauem 3aKomy o ocpedosarsy (Medujayuji) Koju je yceojeH
17.02.2005. zooure.

Ilopeo ysoOHUX HallomeHa O oMy U UCTHOPUJCKOM PA3BUILIKY medujayuje, ayitiop
0€lliamHO pasmailipa Kapakitiepucitiuke ocpe0osarba, ocpeOHuKa, Hociiyiax meouja-
yuje, iipouikose UOCIyilKa iLocpe00sarba, Cllopazym Ciipana, Kao u upeOHOCiu me-
oujayuje, Kao 3aKOHOM UpusHaitie iipoyedype y Haulem IpasHoM HOPettKy.

Ha xpajy ayitiop pasmuuinva o mozyhrocitiu, 0a ce itoped eeh ocrosaroz Llenitipa
3a medujayujy, u ipu Ilpuspeoroj komopu Beozpada ochyje oOeaerve 0802z Llenitipa,
Koje 6u 6uno y ¢ynxuuju ioiipeba uaaruua Komope, ykoauxo ce 3a iio peitixoOHo
citigope hopmaaHo IpasHU YCA08U.

Kwyune peuu: meoujayuja, ilocpeOHuk, uritiepec, CUOPHU OOHOC, CUOPA3YM CIIPAHA.

1. mepujarmja — nat. mediatio — mocpeoBame, MOCPETHUIIITBO
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Hctopujar nocpeyHumTsa

Y cBery je mociebuX ICieHrja ABaIeCeTOr BeKa IOIIDIO IO HAIJIOT pa3Boja arep-
HATHBHHX HAYMHA PElllaBarba CIIOPHKX OJIHOCA, KAO TAHJAH CBE y>KUM U CKYIUBHM MPO-
1iecuMa Koju Cy BOobeHH IpejT PEIOBHIM CyIOBUMA.

CymoBy ce OCHUBAjy 3aKOHOM, TIOCTYIIAjy Y OKBUPY CBOje 3aKOHOM YTBpheHe CTBap-
HEe, OJHOCHO MECHE HAJJIESKHOCTH, TOCTYNaK je (popManaH W AEeTalbHO pEryincaH.
IIpenmetu ce gonesbyjy y paj cyarjama pema pefocieny npujema, unme je ooe3debeHo
T3B. IIPABO Ha CIIYYAjHOT CYIHjy. Y CYACKOM IOCTYIIKY CTPaHKe HE MOTY Aa Oupajy cyn
Koju he y cropy mocTymary, ca u3y3eTKOM A03BOJEEHOT yroBapama MecHe HaJIesKHO-
CTH, HE MOTY YrOBapaTH II0 KOjiM IpaBmimMa he ce mocTynak BOAUTH, a HAPABHO HU CY-
)y, OTHOCHO cyfcKo Behe mpen Kojum ce crmop peliaBa. Y ofHOCY Ha OBy (He)Moryh-
HOCT yTHIIaja CTPaHaKa Ha CYJCKHU MOCTYIAaK, PABHOTEXA je YCIOCTaB/hbeHa Pa3BhjCHAM
CHCTEMOM KOHTPOJIe 3aKOHHTOCTH OJJTyKa CY[IOBa, YCTAaBOM TapaHTOBAHOM J{BOCTEIIe-
Holthy oTyunBama, a y 3aKOHOM ofipebeHuM citydajeBuMa u TpocTenenoihy. Taj cu-
cTeM je, MebyTrM, ToBe3aH ca pU3MKOM JIy>KeT Tpajarba TIOCTYIKA, jep ce Y CIy4ajy VK-
Jlama OJUTyKe MOCTYINaK Bpaha Ha ITOYeTaK.

ATTepHaTHBHY HaulHY pelllaBama ClOpOBa, HACYIPOT pelllaBama Mpef CyloBIMa
3Haye fla CBaKy CIIOPHU OfIHOC, KOjU Ybe y CyCKy Ipolieflypy WK cBaky Beh 3amoueru
CIIOp IIpef CYIOM He MOpa Jla ce paclpaBH X OKOHYA CaMO CYICKOM OJTYKOM. AJITepHa-
TUBHO pelllaBambe CIIOPOBa je OpxkH, jedprunnju u GuieKCHOMIHIjH NOCTYHAK Of CYA-
ckor. OO aNTepHATHBHOT PelllaBaba CIIOPHIX OfIHOCA Cy: MeHjaliyja, MAPEHe, pa-
Ha HeyTpaJiHa MpOIieHa, POoIieHa cropa win o0aBe3Ha apOuTpaka, KoH(EpeHIja Mo-
paBHama TIpey] CYAUjoM U Hefelba MopaBHama. CIIOPHY OfJHOCH Ce MOTY pellaBaTH
yroBapameM apOuTpake, WX Tpefl n30paHuM CyAOBAMa U CYIOBAMa YacTH, KOjH ce
00pazyjy IpH NPUBPEAHIM KOMOpaMa.

Menujaipja ce Hajimpe gepuHuIIe Kao MOCTYNaK y KOME CTPaHKe MOKYINaBajy aa
caMe TIOCTUTHY pelliere CIIOPHOT ofHOca y3 moMoh Tpeher, HeyTpasHor Jvma.

Menpjanuja npBe MpaBe KOpeHe UMa Y AMEpHII, KOja je J0CTa paHo yIo3Hasa be-
He nipeHocTH. HamMe, ¢ Kpaja ieBeTHECTOT BeKa y AMEpHIM KOf pelllaBamba ClopoBa
CHHIMKATa U PajHUKa, POU3AIUIAX U3 HITPajkoBa KOpUIllheHa je Mefyjanyja, a cBOj
IpoLBAT Kao aJTepHATUBHY HAUWH pelllaBara CIIOpOBa je J0XKUBENa NefleCeTHX FOfHA
HPOIUIOT BeKa U TO MPBO y 06NacTy MOPONMYHNUX U OpayHUX OFHOCA, & BPEMEHOM U
uMoBHHCKIM. [Tanac ce y Amepunu camo 10% 3amnoueTux crnopoBa 3aBplIi Ha CYAy.

Ycnen BeoMa yclelllHe IpAMEHe Meyjalyje y AMEpUIH, OILUIO je 10 HheHe IpH-
Mmere u y EBponm, 1 To ipBo y EHrsieckoj e je Memujanyja qoxkusena npasu Oym. [1o-
CTUTHYTH Cy M3BaHPEHU pe3yiraru Tj. oko 50 — 60% mnpepmmera ce 3aBpIIMIO IOCTYII-
KOM Mefigjanyje, oK cybeme joII Hije Hil 3anodesio. Meaujanuja Kao MOCTyHak pelia-
Barha HACTAJIMX CIIOPOBa Y IpabaHCKOM M IPUBPERHOM IIPaBy Aasia je IO3UTHBHE pe3yJl-
Tarte y 1enoj EBpony, a cTaTHCTHYKY MOAAIM FOBOPE [ia je TOKOM JEBEleCeTHX TOfiHA
npeko 80% cropoBa Koju oby Mpef CyAi PELLIEHO MEUjalljOM.
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Mebynapopsa opranmsanyja (Koja ce GaBu 3allITUTOM JbyAcKuX mpaBa) Caser
EBpone je HHTE3UBHO HarvIalllaBao 3HA4aj alTEPHATHBHOT pelllaBama Croposa. Pamu
yHI(pUKAIje TIPONKCa W TIPABIIIa M YCKIIabBamba MOCTYIAaka, OTHOCHO IpUMEHe, Yje-
murbeHe Hamyje u EBporicka YHuja oHerne cy 3ajeJHIYKA paBiia, Koja ce OHOCE Ha
MOCTYNaK MeAujalyje, A TO:

*+  UNCITRAL (Komucuja YH 3a mehyHapomHOo TpProBuHCKO mpaBo) - 2002
u3paguia je Moyes 3aKkoHa O MeJIjaldju Y TPrOBUHCKUM CIIOPOBHMA, KOjUM
ypebyje oBaj 061Uk peliaBama CIOpOBa;

3EJIEHA KBUT'A Kowmucuje EY ,,AnTepHaTUBHO pelllaBame CIOPOBA Y
rpabaHckuM U TproBuHCKUM cTBapumMa’ of 19.04.2002.roguse;

* JlupextuBa EY o Menujanuju u3 okro6pa 2004. ropuHe /mpeasior- pagu xap-
MOHM3al¥je Menjalje y OKBUPY 3eMajba wiaHula EBponcke YHHuje/
3ereHa KbUra O aJITepaTHBHOM pelllaBarby CIIOPOBa Y rpabaHCKOM M PMBPEHOM

TIPaBy, ce OJJHOCH Ha CaM IIOCTYNaK Meifjalje — Y 10 Cy CafipsKaHu CBY IPOIIICH H 10-

KyMEHTa oTpeOHM 3a MeAMjalyjy, Kao 1 Ha 3KeJby Jla Ce HajIIMpa jaBHOCT yIIO3Ha ca MO-

ryhHOCTMa 1 IPEIHOCTIMA aNTepHATHBHOT pelllaBara CIIOpOBa.

ITosnaro je a nupextuse (ynyrcrBa) EY umajy cHary 3akoHa, 1 ia ce Mopajy npu-
MEBUBATH y CBUM 3eMibaMa-wiaHunama EY. [lupektusa EY o Menujanuju  npenopy-
yyje U 3eMbaMa Koje he Tex nocratu wianmie EY na 3anoudy ca npumeHoM Mepuja-
yje.

W3 oBor pazmora je n Komurer MuHmCTapa fpkaBa wianmia Casera EBpore mo-
HEeo HeKOJMKO MpenopyKa Koje ce OfjHoce Ha IOCTymaK Menmjarmje. [1pBa mpemopyka
moHeTa je 1998. roguHe U OHOCHU ce Ha IOpofuuHy Meaujanyjy. ITpenopyka koja je no-
Hera 2002. rogrHe OHOCH ce Ha Mefifjalyjy y rpabaHCKUM CTBapuMa.

Ha ocHOBy 0Be mocieni-e IperopyKe y HallleM HOBOM 3aKOHY O apHIYHOM I10-
CTYIIKY, KOju je moHeT 15. HoBemOpa 2004. roguse, a cTymmo Ha cHary 23. ¢ebpyapa
2005. romure (Ci. I'macauk PC 6poj 125/2004), yrete cy oppende Koje oMoryhasajy pe-
IaBame rpabhaHCcKO-MPaBHUX CHOpOBa MocpeoBameM (Meamjammjom). Tako wian 11.
oBor 3akoHa nponwcyje: “CrpaHke u cyl he HacTojaT Ipe U y TOKY MOCTYIKa fia ce
rpabaHCKO-TIPAaBHY CIIOPOBH PEIIIaBajy TOCPENOBAbeM (MEIHjalljOM) WITH Ha IPYTH MU-
pas HauuH”. OBOM OpeA0OM CTBOPEHA je KOJi HaC MOTYhHOCT pelllaBarbha CIIopoBa all-
TEpHATUBHAM ITyTeM, IIyTeM ITOCPENIOBama, M PEfICTaB/bajla je MPABHN OCHOB 32 JIOHO-
emhe 3aKOHa O TOCpefoBamky (Meujanuji), Koju je ycBojeH 17.02.2005. ropgmme. Y
MIPHHLVILY, YBObEHe Merjalije Y Cy[ICKH CHCTEM MMa 3a IIJb 1a noBeha hriexcuom-
HOCT Y TpeTMaHy KOH(JINKTa, KpO3 MOI'yhHOCT HHTEpBEHIHjE Y pa3HuM (hasama Criopo-
Ba, HACYNIPOT KJIACHYHMM TIPHCTYIIIMA Y CYJICKO] MPOILEAYPH, KOji YBEK J0a3e Iocie
eckanaingje cykooa.

On Tapa y IpaBHOM MOPETKY Hallle 3eM/be MEfiHjallyja je 3aKOHOM MpU3HATa IIpo-

Hemypa.
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ITojam u KapakTepucTHKe NOCpe0Bamba

IIpema namem 3akoHy o mocperoBamwy — Megujarumju (Ci. Inacauk PC 6poj 18/
2005) “mocpenoBame je CBaKH MOCTYNAK, 6€3 0031Upa Ha IEroB HA3MB Y KOjeM CTpaHe
JKeJie 1a CIIOPHH OHOC pellie MUPHUM ITyTeM y3 noMoh jeTHOr v Buille NOCpeTHIKa —
MejaTopa KojH CTPaHaMa MOMAKY /1a HOCTHTHY cliopasym”.

3a pas3nuKy off pefOBHOTI ITAPHUYHOT IIOCTYIKA KOj! je CTPOro popMaiaH, 1 y KOM
Cy TIpaBWIIa ¥ HAYMH BObera MpOMicaHi 3aKOHOM O TIAPHUYHOM ITOCTYIIKY, HOCTYIIaK
Mepgjanyje je HedropManaH NMOCTYNAK, KOjU je NMpunarobeH MHTepecuMa CTpaHaka.
OCHOBHO HaYeJI0 Ha KOME je 3aCHOBaH 3aKOH O MOCPEAOBAbY jeCTe HAUelIO ayTOHOMHU]e
BOJbE CTpaHaKa, OTHOCHO NMPYHIAI JOOPOBOJLHOCTH, 1A CTPAHKE CJIOOOIHO OFTydyjy ia
CIIOp He pelliaBa cyf, Beh pyra uia, OffHOCHO OpraHu.

IToceGna npaBwia y morieqy HauMHa Boberwa Merjalyje He noctoje, Beh Ta mpa-
BUJIa Y CBAKOM KOHKPETHOM CIIy4ajy ofipebyje MemujaTop y IOroBOpy ca CTpaHKama.
Came cTpaHKe OfTy4yjy O OHOME IITO he pacnpaBUTH y IOCTYIIKY MeAnjanyje, Kao U 0
oHoMe To he ce joroopury. Kao 1miro je Hanpey pedeHo mocpefioBame Kao jejaH off
aNTepHATHBHUX HAYMHA pelllaBaha CIIOpOBa OMOryhaBa CypOTCTaB/bEHUM CTpaHama
Jla CIIOp pellle MUPHUM IIyTeM, BaH CyJICKOT IOCTYIIKa, IIperopopumMa y3 nomoh jeHor
WITH BUILIIE TIOCPENIHIKA — MefrjaTopa 1 Ge3 IOHOIIEHa CyJICKe OfTyKe — npecype. Kpaj-
BY IWb U pe3yiTaT Melujalje je NOCTH3abe CIopa3yMa caMHuX CTPaHa O Pelley
cropHor npo6nema. To je n ocHOBHa pa3niKka u3Meby CyIcKor mocTynka Koju ce 3aBp-
11aBa MpecyaoM U “mobeoM” jeflHe cTpaHe W Mefujalyje Koja ce 3aBpliaBa Cropasy-
MOM, OJTHOCHO JIOTOBOPOM 00€ CTpaHe O NMPUXBATILUBOM pelIehY HacTalor mpodieMa.
JloroBop Koju cTpaHe HOCTHTHY oMoryhaBa MM fa MU30ETHY AYrOTPajHO NapHIYEHE,
TpOLIEHE BpeMeHa 1 HOBIIa Ha CyJICKe MOCTYIIKE, a IITO JIONPHHOCH javary Mebyrbya-
CKHX OJIHOCa, KaoO W cMamemby Opoja cyickux criopoBa. Ha oBaj HaumH npomenunhe ce
KBalUTeT OffHOCa m3Meby cTpaHaka, pervhe ce CBU CIOpHU OffHOCH Meby cTpaHKaMma na
¥ KOHKpETaH IpeMeT y KOME je TIouenna Mefijanmja.

Menujanmja ce oOaB/ba Ha HEYTPAIIHOM TEPEHY I7ie Ce TPaKH pellere N0 OCHOBY
MHTEpeca, a He TIPaBa, ajii 6e3 M3UrpaBarba 1 Kplemha 3aKoHa. MefujanijoM pyKoBOIu
MeAujaTop KOjH je HeyTpajlaH M Kora CTpaHKe 3ajefHO Oupajy. HberoBa ymora je ma
OJIaKIIIa CTpaHaMa MOCTYIAK ITOCpefioBamka 6e3 HaMeTama pelliea TN CTaR/bakbeM Ha
jemHy ot crpana. CtpaHke came Tpe6a fia IIOCTUTHY CIIopa3yM, a MeiijaTop Tpeba ja uM
yKake Ha cBe MoryhHocTn. [TocpeiHIK cMe fla IOHOCH OJTyKe Koje Cy Be3aHe 3a opra-
HM3alWjy ¥ Bobere MOCTYIIKa IIOCPeioBamka M MOKe CTpaHKaMa cyrepricaTi Moryha pe-
Iiewa ¥ ToMohH M Y BbUXOBOM IpOHaIaKehy. MemujamijoM ce peiasa ogHoc Meby
CTpaHKaMa, a He CIOP Y KOHKPETHOM NPeIMeTy, U TO je OHO IITO je Haj3HavajHuje jep
pelaBameM offHoca n3Meby cTpaHaka, He caMmo Jia ce pelllaBa KOHKpeTaH mpeaMeT, Beh
ce m30eraBa HaCTajarbe HOBUX CIIOPOBA, 4 CAMIM THM 1 HOBHIX IIpeMETa 3a CY/I.
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IIpennocTn mocpenoBama

IpemrocTn Menujanmje cy BuIiecTpyKu. [Ipe cBera mocTynak Mefujanyje je He-
¢opmanan mocrynak. CTpaHKe caMme JIoroBapajy mpaBuia IOCTYIKa, KOji MO NPaBITY
Tpaje 30 maHa, a He IO HEKOJIMKO TOfIMHA KOJIMKUO TPajy Tpey] PEMOBHIM CYIOBAMA W
ApyruM oprannMa. Mlako ce Kpo3 IMOCTyIaK Mefijaliije He MOXe pelllaBaTH CBaKH CIIOp
WTIaK ce cMarpa J1a je Menujanuja ecpukacHmja, jehTHHHja U jeTHOCTaBHIja y iopebemy
ca cyfickiuM mocTynkoM. OBaj OCTyIak MpwiarobeH je nHrepecuma crpanaka. Cpoje
m3jaBe najy Hepopmanno. He Bomu ce 3anmcHuK. [TpeqHOCT Memjanyje je ¥ y ToMe IITO
oMoryhaBa cTpaHaMma Jja pa3pellie cBe CIOpHE OJHOCE, & HE CaMO OHAj CIIOPHU OJHOC Y
KOHKPETHOM TIpEIMETY KOjH ce M3HOCH Ha Mefujanyjy. Menumjamnuja omoryhasa crpana-
Ma y CIiopy fia o TIpaBfie 10by y pa3yMHOM POKY.

MepmjamyjoM ce MOTY peIIaBaTH CBH CIIOPOBH: TpabaHCKONPABHY CIIOPOBY 3aIode-
TH TIPEf] PEAOBHIM CYOM, HOCTYIIH NPEJ] TPrOBIHCKUM CYAIOM, YIIPABHY CIIOPOBH, T1a 1
VMOBHMHCKO-TIPAaBHH 3aXTEBH IPOUCTEKEIH U3 U3BPIIIEH-a KPIBAIHIX AeNa, YKOJIHKO 3a-
KOHOM HHje TPOIIICaHa NCKJbYIMBA HAUIEXKHOCT Cyfja WX IPYror oprada. ¥ 3aKkoHy
MIOCTOjU OTpaHIYEH-E 3a MEiUjalldjy, ¥ TO y pafgHuM criopoBuMa. He Moxke ce periaBaTu
MeUjalijoM CHOp Y Be3U IpecTaHKa PafiHOI OfJHOCA, HUTH IPEAMET Merjalje MOXe
OWUTH IOpaBHAKE KOJ| CIIOPOBa Yy BE3U Ca MUHMMAJIHOM 3apafioM. 3apajia MOxXe OUTH
IIPEeAMET MeAUjaliije, cCaMo aKo je PaJHUK MPETPIEO LITETY, ONHOCHO HeHcItaheHa 3a-
Ppaja rjie ce mperosapa 0 KaMaTy B POKY HCILIaTe Te 3apajie.

YKomiko je Beh MOKpeHyT NOCTyNAaK Hpef IApHIYHIM CYIOM, Cyifja KOj! IOCTYIIa
HACTOjM []a CTpaHKaMa yKaske Ha CBe PEIHOCTH Mefinjalje 1 Ja X 00aBecT O MOryh-
HoctiMa Menjarje. CTpaHKe Y TAKBOM IOCTYIKY Ce M3jalllibaBajy Jia JId IPUXBATajy
Menjanyjy. AKO IIPUCTaHy Jia ce CIop PELN IIyTeM IIperoBapama, 00e CTpaHe ce ycar-
JlalliaBajy u y morefy JMYHOCTH MeArjaTopa. AKO TakBa CarvIaCHOCT He MOCTOjH, Ipef-
cemamk Cyna he oppenwTn MeamjaTopa, ca ClvcKa, o Pefociieny.

IIpeprocT Memujarmje je 1 MOryhHOCT fa ce MCTa CIIpoBefie ¥ Kafia je Beh ynoxkeHa
KaJjiba, cBe JI0 OfITyKe APYTOCTENEHOT cyAa. Y TOM ClIy4ajy, ApyrocTeneHu cyy he 3acra-
TH ca MOCTYIIKOM, Ca4eKaT! TPUleceT JiaHa, I1a aKo HeMa JIOroBopa, HacTaBuhe Kanbe-
HU MOCTYNaK. MebyTum, cTpaHKe 1 MeIujaTop MOTY Jia 3aTpaske Of TOCTymajyher cyauje
y CIIOpY jOIII jefiaH POK, ¥ YKOJIHUKO je y M3ITIeNly pelliee Cropa, cyf ie IpOay>KUTH pOK.

Jlakiie, ¥ TIpe OTHOYMEbakha TIOCTYIIKA, WK Y OWIIO KOjoj (ha3d MOCTYIKa, CTPaHKe
MOTY U3Pa3UTH KeJbY f]a Ce CIIOp pelld MyTeM Meujaijje.

Hauena nmocpenoBama

Y nHamem 3acHy O TOcpefioBamky — MEfjalji HabpojaHa cy Havyejla caMor Io-
CTyIKa, ¥ TO Cy:
e Jlo6poBOJBLHOCT;
* JemHAKOCT M paBHONPABHOCT CTPAHa;
+ IIpumBaTHOCT IOCTYIIKA;



74 IIpaBo u mpuspena 6p. 5-8/2007.

* IloBepsusocrT;
*  XWUTHOCT.

Jlo6posossHoct. [TocTynak Megujamyje je NoTHyHO Ao0poBoibaH. CIIpoBOAH ce ca-
MO y IIpefiMeTIMa I7ie Cy 00e CTpaHe YUeCHHIIE Jlajle CarTacHOCT f1a ce HbHXOB CIIOPHA
OJIHOC pelllaBa y NOCTYIKY Mefijanyje. 3Haur, HOTpeOHA je H3PHINTa CarlacHoCT 00e
napHuuHe crpaHe. CBaka CTpaHKa y MOCTYIKY Mejalije, YKOIMKO je MOCTYIAaK Mpex
CYJIOM OTIOYEO Ma je MpuxBaheHa Mefrjalyja, y CBAKOM TPEHYTKY U Y CBakoj (pa3u no-
CTyIIKa MOKe OJ[yCTaTH Off IIOCTYIIKa Mefijalyje, y KOM CIIy4ajy ce npeaMeT Bpaha y pe-
JIOBaH ITapHUYHH MTOCTYIAK.

Jegnakoct u papHONpaBHOCT cTpaHaka. CTpaHKe YUecHHIIE Y ITOCTYIIKY MEJIH]janije
Cy TIOTIIYHO paBHOIIPaBHE, IMajy jeaHaKa npasa. MeaujaTop y MOCTYIIKY MOpa Aia OCTy-
T1a HE3aBHCHO 1 HEIIPUCTPACHO.

IIpuBaTHOCT MOCTYNKA. Y NOCTYIIKY MEHjalifje jaBHOCT je UCKIbyIeHa. Y MOCTYII-
KY YUYECTBYjy CTpaHe, FbMXOBH 3aKOHCKH 3aCTYIHUIIM 1 yHOMOKHMIM, a Tpeha smia Mo-
Ty IPUCYCTBOBATH MEAMjallji CaMO Y3 JO3BOJTY CTPaHa y MOCTYIIKY.

IoeeprsuBocT. [TocTynak Menujanyje je moBepibuB. CBe IITO je peYeHO U U3HETO Y
jeTHOM TIOCTYTIKY Mefujanuje Hehe ce M3HOCHTH HUTH HABOJUTH Y PYrOM MOCTYIIKY. Y
HOCTYIIKY MEfIfjaliije He BOAHY Ce paclpaBHY 3allUCHIUK U CTPAaHKEe MOTY OUTH CHTYPHE fla
YKOJIMKO TIOCTYIIaK MEeJijalija He yCIe 1a OHO IITO je peYeHO Y OBOM TIOCTYIIKY Hehe
MMAaTy HUKAKBOT YTHIAja Ha €BeHTYAJIHH /bl TOK MAPHUIHOT MOCTYIIKa, Kao U ia Me-
mmjaTop Hehe 370yoTpeOuTH MOBEPEH-E CTPaHaKa.

XwutHocT. XUTHOCT YMHY OBaj IOCTYHAaK OpKUM, TaKO Jia Ce CIIOPHU OfJHOCH pellia-
Bajy Op:ke Hero Kpo3 KJIaCH4HM NapHUYHY nocTynak. He Tpeba ga Oyne nocpefoBame
OMYTOBJIAYCH:-E PEllICHha CIIOPHOT OfJHOCA, WITH 3af{pKaBarbe MApHUYHOT, WX OMII0 KOT
APYrOr CyACKOT WIN YIIPaBHOT NOCTYIIKa, Beh HauuH 1a ce CIIOPOBY pellaBajy Ha Op:Ku,
TIOTOJTHUjY ¥ e(pUKACHUY HAUMH. Y HAIlleM O3UTHBHOM 3aKOHOMABCTBY je peiBMHEHO
a nocpenioBam¢e Tpaje 30 nana, a ja ce Ha MPEYIOTr CTpaHa WK MOCPETHNUKA MOXE IIPO-
IY>KUTH, IIITO je 3HaTHO Kpahe Off MpocevHNX 4 TOIUHE CYACKOT MOCTYIIKA.

Hageyniena Hauesa v NpUHIMITE MeNjaliyje 1ajy TIaBHe KapaKTEPUCTHKE MEJIH]jaliy,
a To cy Jia je oHa: JOOpPOBOJbaH, (hIeKCHOUIaH, eacTH4YaH, HejaBaH, HepopMaraH 1 He-
o0aBe3yjyhu mocrynax.

O nocpegnuxy

IIpema 3akony o mocpeqioBamy (Menujarmju) ,Ilocpeanuk je Tpeha Heyrpamna
oco0a Koja nocpenyje usmeby ABe cTpane y Wby peliaBarmba IIHXOBOT CIIOPHOT OTHOCA,
a 'y cKiagy ca HayelmMa nocrynka”. CTpaHke criopa3syMHO OMpajy NOCPEJHUKA, a aKO
caryiacHocTu HeMa npesicefauk Cyaa iy pyror oprasa ofgpebyje nocpeguuka ca Cru-
CKa TIOCpEefHMKa, IO pefocieny. MenujaTop Mopa OWTH HeMpHCTpacaH, Mopa Jia IMa
jemHaK TpeTMaH mpema obeMa CTpaHama yJYecHMI[aMa M Mopa jia IIOMaXKe Ja CTpaHe
yCcrocTaBe KOMyHUMKAIW]y U ITPOHaby 3ajeJHIUKO IPUXBAT/BUBO pelliete. Jlne Koje ce
HojaBlbyje Kao MeAnjaTop MOpa fia MCIymkasa ofpebeHe ycIIoBe, a TO Cy: Ja IMa BICOKY
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CTPYUHY CIIpeMy, HajMar€ TIeT FOfIHA PaJHOT ICKYCTBA Y IOCTYIIMMA PEeIllaBamba CIo-
poBa 1 KOH(IIMKATA, 1A je TIOTIOKKIO KypC 3a Mefinjalyjy, a je ymucan y Crimcak Mefuja-
TOpa, Ia TTocentyje oapehene MopaHe KapakKTepHCTHKE 1 1a HUje OcybrBaHM 32 KPUBIY-
Ha jiesia. OcuM MpaBHUKA, MEMjaTOpy MOTY OMTH | JIpyra cTpyuHa Jmna. Ha npumep
KOJI criopoBa m3Meby 6aHaka MejaTop MoXKe 1a Oylie €KOHOMUCTA, ajld KOj Takobhe
MOpa Jla UCIyHhaBa 3aKOHOM Tpornucane yciose. [Ipu mocpenoBamy y OpavyHiM marep-
HHUTETCKIM CIIOpOBUMA Im3Meby ponurersa 1 fietie, MeiijaTopy MOr'y ia Gy/y IICHXOIIO3H.
Nnaxk y HajseheM Opojy cirydajeBa Kao MEAUjaTOPH Ce T10jaBIbY]y IPABHHUIIA, CYIH]e, aJl-
BOKATH, TIPABHU CTPYIEHAIM, TPOhecopr IIpasa.

ITocpennuK je myskaH jja BOJM, Haryiea M OKOHYA MOCTYIAK MOCpefioBama 6e3
opfyroBiayera. MeujaTop noKyIasa jja y TOKY IeJIOT IIOCTYIIKA YCIIOCTaBH MOBEPEhe
Meby cTpaHkaMma, 1a To0oJbIa BIXOBe MehycoOHe OfHOCE, TOMAaXKe MM ia H3TI0XKeE CBO-
je Buberbe CIIOPHOT M HECIIOPHOT T10 MIPEJIMETY CIIopa ¥ 1a CXBaTe CBOj MOJMIOXKaj Y CHOPY
Kao W J1a carviefiajy cBoje peajiHe MHTepece, MICHTU(MUKYje TPETHOCTH M MakbKaBOCTH
IPaBHOT NOJIOXKaja CBaKe Off CTpaHaka, IoMaske cTpaHKaMa fia oby 1o Moryher jioro-
BOpa 1 MOMaxKe y OOIIMKOBakhy KOHAYHOT Y3ajaMHOT IOr0BOpa pellietha Criopa.

MenmjaTop y TOKY LEIor IOCTYIIKa MOpa fia Oyfie HeyTpaiaH U HempucTpacas. [la
He TocTyna y (yHKIMjI 3aCcTyIHUKA HY jefiHe, HU pyre MapHU4IHe cTpaHke. Hberosa
yJI0ra je 1a IIOMOTHE CTpaHaMa Jia CXBaTe CBOj MONIOKa]j Y CIIOPY, Ia PealTHO CXBaTe IO~
JI0Kaj M MHTEpeC U Jja IOMOTHE CTpaHKaMa 1a KOHAYHO yOOInde CBOje MIWhEBE U caM
TEKCT TIOPaBHAKA, O TIPETXOTHO MMOCTUTHYTOM JIOrOBOPY. MenujaTop je my>KaH a BOIH
padyHa 0 MHTepecrMa CTpaHa y CIiopy, ¥ fja TIOMaXke CTpaHama J1a Toby 10 3ajeTHIIKOr
JIOrOBOpA TaKO 1a KOHAYHO MOCTUTHYTO OPABHAKE MOpa OUTH IIOCTUTHYTO Kao Pe3yJI-
TaT MHTEpeca o0e CTpaHe, a He HaMETaeM pelliekha Off CTPaHe IMMOCPeHIKA. Menmja-
TOp je Ay>KaH Ja 00aBecTu CTpaHe O MOr'yhiM JIejcTBIMAa MOCTUTHYTOT CIIOpa3yma, v O
HauMHY UCIYE-CHa 00aBe3a Koje Cy IIMe TIpey3eTe.

YMenHocT MeaujaTopa je u3y3eTHO BaxkHa 3a IocTynak Mepujauyje. OH Tpeda ga
Oyne Myfap, CTpIUBHB, aHAINTAYAH, pa3yMaH, UCKycaH, KOHICHTPHCAH, HEyTpaaH, KO-
MYHHKATHBaH, OTBOPEH, IPOHUIBHB.....

HOCTyIIaK nmocpenoBsama

OcHOB f]a TIOCTYIaK NOCPEN[OBah-a 3allOYHE j€ CIOPa3yM CTPaHa.

ITocTynak mocpeqioBama ce MoXe 00aBIbaTU Ipe MOKPETama CyACKOTr MOCTYyIKa,
WM Y TOKY Beh MOKpEeHyTOr MOCTYyIIKa.

IIpe nokperarma CyacKOr IOCTYIIKa CTPaHKe came OfIydyjy ¥ KojuM he mpemmern-
Ma MPUCTYNUTH Mefjanju. Menaujanyja Moxe fa Oyfie IOKpeHyTa 1 Kajia ce CIPOBOIU
KJIay3yla O Mefijalldji U3 YroBopa, Koja ce Hajuyenrhe yroBapa KOj KOMepIUjaTHIX
yroBopa. OBakBa Kjiay3y/a y YroBopy oMoryhaBa cTpaHamMa jja OWIO KOjU CIIOPHU Off-
HOC 13 YTOBOPA IIPEMycTe MeUjaldjy.

Kapa je mokpeHyT cyAcKu HOCTYIIaK, A0 IIOCTYIKA MOCcpefoBamka MoXe HohM Ha JiBa
Ha4MHA:



76 IIpaBo u mpuspena 6p. 5-8/2007.

1. Ayromarcknm ynyhnBameM — IIpeficTaB/ba ClIM4aj Kafa MojeiuHI 3aKOH! TIPef-
Bubajy Mefjanyjy Kao ieo MOCTyINKa Y KOMe e PelllaBajy MojeIMHI OfJHOCH Koje Taj 3a-
KoH perymurie. Kox Hac je To cirydaj ca 3aKOHOM 0 MEPHOM pEIIaBaky PagHuX CIIOpO-
Ba u [TopoguuHoM 3aKoHY (Koju mpeBrha Menujanyjy y 6padHoM CIOpy KOjH je OKpe-
HYT TY>KOOM jE[THOT Of CYNPY>KHHUKA, aJIK 3 YCIIOB 1a 00a CYNpY>KHUKA NPUCTaHy Ha IO-
CpefoBame).

2. IlponemuBayknM ynyhuBameM — ce BPIIH Off CITyJaja o CiIy4aja, y CKIamy ca
MIPOIICHOM TIOCTYIajyher Cyiuje WIn caMHX CTpaHaKa Ja je KOHKPETaH MpeIMET Toro-
JlaH 3a Menmjanyjy, 6e3 063upa Ha BpeTy criopa. Cyn ynyhyje cTpaHKe Ha Mefjanyjy 1mo
MIpHjeMy OJITOBOpPA Ha TY3KOY, HITH MOCIIE OPKaHOT MpunpeMHor pouniira. Cyn Takobe
MOXKe Jla CTpaHKe YIIYTH Ha MEWjalijy U y TOKY MApHAYHOT ITOCTYIKA CBE 0 F-eroBOT
MPaBOCHAKHOT OKOHYAMa.

ITocpemoBame MOXKe 1a ce CIIPOBEME U Y MOCTYIIKY TI0 JKaJIOH, Y3 CarIacHOCT CTpa-
Ha U 3aCTajabeM ca IOCTYIIKOM OfIyduBama 1o xanow, y poky of 30 fana. ITocpepauk
y IOCTYIIKY IO 3KajI0i MOKe fia Oyfie caMo cyauja. AKO ITOCPENOBaKkE HE YCIIE, Y POKY Off
30 nana o maHa ynyhuBama Ha IOCpPEOBambhe, HaCTaB/ba Ce MOCTYIIAK OfTyYuBamba Mo
>KaJou.

Y cBakOM cITy4ajy 3a 3aM0UHbak-e IIOCTYIIKA TIOCPEOBakha YBEK j& HEOMXO/IHA car-
JIACHOCT 00€ CTpaHe.

Ilocrymak mocpepioBama je HechopManaH, ¥ CIIPOBOAM Ce HAa HAYKMH O KOjeM Cy e
CTpaHe cropa3yMele. Y ciIydajy fia 10 copa3yma O HauMHY CIPOBOberha HUje TOIIIO0
caM IOCpeiHUK he mocpeoBame CIpOBECTH Ha HAYMH KOjU cMaTpa fia je OfroBapajyhu,
y3 MOIITOBALE HAYENIA XUTHOCTH.

IlocpemHuK y TOKY OCPENOBamka MOXKE [a BOAH 3ajeTHIIKE M OfJBOjEHE Pa3roBOpe
ca CTpaHaMa, Kao 1 Jia y3 CarIacHOCT jeflHe CTPaHe MpeHece APYroj MpeJyIore v CTaBOBE
O TIOje[IMHIM TUTakUMa. Y TOKY MOCTYIIKA He BOIHW Ce paclpaBHU 3anvcHUK. [Tocpen-
HFK MOXKe JIa fjaje peyiore Moryhnx HauMHa pellaBamba Criopa, alli He | MPEJIOT ca-
MOT pelliea, jep je b Meffjalyje 1a CTpaHKe caMme JAoby [0 pellierha, a He Ia IM OHO
Oyfie HaMeTHYTO.

IIpema 3akoHy 0 mocpefoBamy (MeHjalyji) ITOCTYIaK ITOCPEIOBakha ce OKOHYA-
Ba:

1. 3akipyunBam-EM ClIOpa3yMa CTpaHa;

2. OnnykoM MOCpeNTHUKA, TIOCIIe KOHCYIITalfja ca CTpaHaMa, Jia ce MOCTyMmaK o0y-
CTaBJbA, jep JaJb! TIOCTYIIaK HHje ONPaBIaH;

3. W3jaBoM cTpaHe 0 OffycTajamy Off JaJber MOCTYIIKA.

IToctu3ame cnopa3yma cTpaHa je HajoosbM HauMH fa ce MOCTYIaK IOoCpefoBamba
OKOHYA. Y CIIydajy fja 1o cropa3yMa He jjobe, IIOCTyIaK ce OKOHYaBa OfITyKOM MOCPET-
HMKAa WM W3jaBOM CTpPaHKeE [a OfycTaje Off Aajber oCpefoBamba.

IlocpenHuk Ha 3aXTEB CTpaHa MOXKE YIECTBOBATH y M3pafiHl criopazyma. Crnopasym
MOCTUTHYT Y TIOCTYIIKY TIOCPENOBamkha, 3aK/bYUeH IIPe WK Y TOKY MAPHAIHOT MTOCTYIKA,
¥Ma CHary BaHCYACKOT MOPaBHAMKA YKOJNKO je y IHcaHoj (hOpMH U aKO HHje POTHUBaH
jaBHOM MHTEpECY U UMa IPaBHO fiejcTBO yroBopa. [locpeHuK je ay»KaH ia O IOCTUIHY-
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TOM CIIOpa3yMy y IOCTYIIKY IOCPEfoBama OMax 00aBECTH CyJ IIPEN KOjUM je TOKPEHYT
MAPHWYHY MTOCTYNaK. AKO TIOCTUTHYT CIIOPa3yM KOjH je caryiacaH ca jaBHAM IMTOPETKOM
y3Me Ha 3allCHUK CyAuja, CIOpa3yM IMa CHary CyAcKor nopasHama. OBO je Off BeJIKOT
3HaYaja jep y Clly4ajy HencCIymheHba Mpey3eTux 00aBes3a jelHe Off CTpaHa, MOXKe ce MpH-
6ehu M3BPIITHOM MOCTYIKY. Y KOJIMKO CTPaHe He TIOCTUTHY CIIOpa3yM 300T HecariiacHoO-
CTH O TIPaBHIM IUTAAMA, MOTY /1a IOCTUTHY MACMEHY CarIaCHOCT O UME-CHITYHIM IIH-
TamIMa Koja he 1x o6aBe3uBaTH ako je cariacHOCT OBEPHO MOCPENHIUK WIIH APYTH Haf-
JIESKHU OPraH U aKo Cy ce CTpaHe OfpEKIIe TajHOCTH IOlaTaKa 13 Te CarIacHOCTH.

Criopa3yM IOCTUTHYT IIyTEM MeAWjalyije je pe3yiTaT y3jaMHOT IOMyIITamka U 000-
CTpaHe Jo0pe BOJbe CTPAHKa, I1a HeMa IoOeIHUKa Hil ToOeheHor, HUTH je oTpebHa Jip-
>KaBHA MIPAHY/A.

3HauajHO 3a IOCTYIaK MOCPEAOBaka j€ TO IITO Ce HEerOBIM IOKPETalkeM He Tpe-
KW/a 3aCTapesiocT NOTpakKuBama, M He yTHYe Ha 3aKOHCKE POKOBE 3a MOKPETame 1 BO-
beme ogroeapajyher nocrynka.

ITocrynak nocpefoBama Moxke fa Tpaje 30 aaHa, ca MoryhHoIthy Ipofty>Kemha OBOT
pOKa, Ha 3aXTeB IOCPE/IHIKA WM CTpaHa, aKo je U3BecHO fia he o oropopa gohu.

TpomkoByn NOCTYNKa MOCpeRoBama

TpomkoBr nocpefoBama Cy fajeKo Maki HEro TPOIIKOBH CY/ICKOT IIOCTYIIKA, jep
Meaujalyja je BpeMEeHCKH OrpaHimyeHa W He TIOCTOjU TONMMKHU OpOj MApHUYHUX PaIEbi
Kao IITO je TO Cy4aj y MapHUYHOM IOCTYIKY KOjH ce Mpefy3uMajy IpeKo myHoMoh-
HIFKa, HeMa n3Boberba I0Ka3a, BellTauerha, IprOaB/bakba MANIULEHa OffpeheHnx MHCTH-
TYI[Wja 1 HeMa CyJICKe TaKce.

Kao 1 0 cBeMy y HOCTYIIKY IOCpefioBama CTPAaHKE MOTY Jla ce CIopasyMejy u O
TPOIIKOBMMA ITOCTYIKA. TPOIIKOBE MOCTYIIKa CTpaHe NPeRyMIbYjy Ha jeHaKe JIeJIOBe.
Kapa je mocTynmak mocpefioBamba OKOHYAH CIIOpa3yMOM CBaka CTpaHa CHOCH CBOjE
TPOIIIKOBE, a TPOIIKOBE MOCPEAHIKA JIeIe Ha jefJHAKE JIEIOBE OCHM aKO CIOpa3yMoM
HICY Jipyrauje Joropopwiu. TpoIIKoBr mocpemHuKa ce ofpebyjy mpema aBoKaTcKOj
Tapudu. Y ciIydajy Heycrexa IMocTyIKa OCpefoBaka 0 KOra je OIUIO Y TOKY CYACKOT
WY APYTOT TOCTYIKA O TPOIIKOBMMA IOCTYIKA Ce OUTydyje y3 KOHAUHY OIYKY CyAa
WY IPYTOT HAJIEXKHOT OpraHa.

YmecTo 3aK/by4Ka

Y Cpbuju je kpajem npoliuie rofuHe ocHoBaH LleHTap 3a mocpefoBame -Mefuja-
Ljy 1ITO je TpeHp U y BehuHu eBporickux 3eMaiba. OcauBaun Llentpa cy Munucrap-
crBo npasfie Penyonuke Cpbuje, Llenrap 3a npasa aerera u3 beorpaga, AgBokaTcka
koMmopa beorpana u Haponna 6anka CpGuje. OtBapame LleHTpa 3a Menyjauyjy npen-
CTaBJba jeflaH Off KIbYUHUX eJIeMeHaTa 3a clipoBobeme Haronanue crpareryje pedop-
Me npasocyba. Llenrap Tpeba ga 00e30enu eprkacHuju ¥ je(pTHHIjU HA4UH 3a pellaBa-
1€ CIIOPOBa, IITO OM IOBEJO [0 3HayajHOr pacTepehema cyoBa U cyauja, YuMe Oux ce
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nosehana edpukacHocT cynickor cucteMa. @yHkumja u ynora LleHTap 3a mocpenoBame —
Menujanyjy, he mmeby ocranor 6utu ma ce 6aBu OGYKOM M MEHTOPHCAHHEM TIOCPETHH-
Ka — MefxjaTopa 110 IporpaMmy MIHHCTpa MIPaBME; N3MaBambEM JIMIICHIN JIMIMA Koja Cy
VCIIENTHO MpoIIUia 00yKY; BobemheM eBUICHIMje TIOCPEHIKA — MeIrjaTopa KOju Cy 3a-
Bpumy 06yKy y LleHTpy; opranmsoBameM ceMIHapa pafgy IIPOMOBUCaEkha MeHjalje;
IOHOIIEHEM KOfeKca IIOCPEHIKA 1 JIP.

IpuBpengna Komopa Beorpaya, Kao acorpjamyja NIPUBPEIHUKA, Y KOjO] TOCTOjU U
yernermHo yskimonuie CyJt yacT, Kao camocTtanal oprad Komope 3a periaBama 1mo-
Bpefie TOOpHX IOCIOBHIX 00MYaja M Havyesia MOCIIOBHOT MOpana, KOji TOKOM IIOCTYIIKa
TpeT ’UM YeCTO KOPUCTH MHCTUTYT MOcpefoBamba Meby cTpaHkaMa Koje ce TIOjaBIbyjy
npepn CynoM JacTu, Morvia 61X y HapeTHOM IIepUoAy fia Ipey3Me KOHKpETHE Mepe Jia
Ha ofpebeH HaunH y3Me yderhe y pagy ocHoBaHoT LIeHTpa 3a mocpeoBame — Menuja-
1]y TaKo IITo 6ux npuctynmwia LIeHTpy y cBojcTBY HAKHATHOT OCHMBAaYa. Y GiKoj Oy-
nyhHOCTH, KaJia ce 3a TO CTEKHY MPaBHO (hOpMaTHU, TEXHUYKY U Apyru yciaosu Komopa
OMX MOIJIa, Ko jeflaH Off CyOCHMBava Jia 06e36ey 1 0criocoOu pajt ofierbeba LlenTpa y
npocroprjama Komope 3a motpebe cBOjux WiaHOBa, 1a OM KacHWje U caMa OCHOBaa
cBoj LlenTap 3a nocpefioBame.

Ouexyje ce ga he 6uTr MOTPeGHO HEKOIMKO TOIMHA J]a MefIHjalja KO HAC TOTITY-
HO 32KMBH ¥ J]a CE CXBaTe CBe MPEIHOCTH MeAUjalije, a CaMIM THM Jia OHa TIOCTaHe je-
laH Off IPAMapHMX HauMHa pelaBama cropoBa. Cy[AcKH IOCTYIIaK OCTaje Kao HAUMH
pelaBama cropa caMo OHfja Kajia je 3arcTa HeornxofHo. Tpeba fja mpeBarae eKOHOMCKH
MHTEpEC, Kao 1 YN-ESHAUIIA J]a KOJT Mefinjalyje HeMa HU TYOUTHUKA Hu oOuTHUKA. CBa-
Kaka CTpaHa je ClipeMHa Ha KOMIIPOMIUC, CTIOp ce Gp30 pelliaBa, a OfHocH Meby cTpaHKa-
Ma OCTajy MOOpH.

U Ha kpajy, Moxke ce cinoboaHo pehu 1a Merjayja mpecTaBiba Ieo Halller cBa-
KOJIHEBHOT >KMBOTA, 1a CMO j€ YBEJIH Y Halll PaBHU CHCTEM, a MCTO TAaKO M Jia IIUpOM
cBeTa M0CTaje CBe MOMyJIapHUji METOJT pelllaBarba CIIOPHHUX OJJHOCA.
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MEDIATION
- Alternative Dispute Resolution -

Summary

In this article the author analyzes the concept and basic principles of mediation in
accordance with the Law on mediation adopted on February 17, 2005.

In addition to introductory remarks on the concept and historical development of me-
diation, the author discusses characteristics of mediation, mediators, mediation procedu-
re, mediation procedure costs and the advantages of mediation, as a legal procedure in
our legal system.

In the end, the author thinks about the possibility to establish the department of Me-
diation centre in Belgrade Chamber of Commerce, that would be of great use to members
of the Chamber, if formal legal conditions were previously created.

Key words: mediation, mediator, interest, controversial relations, partners' agreement
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MELBYHAPOJHO ITOCIOBHO ITPABO

Pemasame Mmehynaponuux cnoposa

O noueTky apoUTPaKHOT HOCTYNKA

ITuTame MOMEHTa OTIOYHbaha OCTYIIKA BasKHO je U3 BHIIE pasiora (Ipe-
KHJ{ TOKA 3aCTapeNIOCTH, INTHCIICHACHIMja UTH. ).

Hajuemrhe ce moyeTak apOUTpakKHOT MOCTYNKA Be3yje 3a MOJHOILIEHE TYK0e
(mpujeM Tyk6e y apOUTpasKHO] HHCTUTYIMjU KOl HHCTUTYIIUOHAIHE apOUTpaxke,
OJTHOCHO TIpHMjeM TyKOe Off cTpaHe TYXKEHOT y MOCTYNKY npen ad hoc apbutpa-
3K0oM). MebyTuMm, y npakcu MehyHapojHe TproBauke apOuTpaske OBO MUTAE HU-
je Tako jemHOCTaBHO ypebeno. Tako, OK ce He KOHCTUTYHIIE apOuTpakHU CY,
apOuTpaxHu nocrynak je "Bucehu" (pending) no wnany 6 cras 1 [IpaBusinuka o
MUpeBY U apOuTpaxun Mebynapogsor apOutpaxHor 1eHnTpa npu CaBe3Hoj pu-
BpegHOj KoMOopH AycTpuje. ApOUTpakHU Cyl, IO KOHCTUTYHCABY, oipebyje pok
y KOMe TysKujal Tpeba fja M3JI0KHU CBOj TY>KOCHM 3aXTeB HaBE[CH y 3aXTEBY 3a
MOKpeTame MOCTYIKA; HAKOH TOra, ONET y POKY KOju ofpede apOuTpH, Ty>KeHI
Tpeba 1a OIroBOpHU Ha TYXK0Yy - OBaKBO pellelme O "IBOCTENEHOM" MOKpETamy
MOCTYIKA, Ka0 MPAaKTHYHO, HAJTa3! ce Y MPOIICcHMa O apOUTpaki HEKNX 3eMalba
(1a mpumep, y wianoBuma 19 y 23 mmBepckor 3akoHa 0 apOUTpaxku), Te y apOu-
Tpa>XHUM NPAaBUITHAIMMA MO3HATUX MHCTUTYIH]ja (Y MpaBWIHKUKY JIOHAOHCKOT Ccy-
na mehyHnapogne apoutpaxe - unan 1 cras 1.1, wran 2 craB 2.1 u unan 15 craB
15.2, y unanoBuma 3 u 18 UNCITRAL-oBor ApGuTpaXHOT IPaBUIHUKA IIPEJBU-
beHo je ma mocTymak nmounme Kajja Ty>KEHH NPUMHA 00aBeIITeHe O apOUTPAXKA -
notice of arbitration, a Tyx0a ce OJHOCH TeK MO KOHCTUTYHUCAY apOUTPaKHOT
Cyqla, a ICHTUYHO je W pelliekhe Caip’KaHo y WiaHoBUMa 4 craBoBd 1 1 2 ApOu-
TpaxkHor nmpaBmwiHuka MTK nmo xome ce apOuTpaxkHu mocTynak nokpehe Tyxk-
60M, a cMaTpa ce fia je mocTynak 3amodeT Kajja cekperapujar MTK Apburtpaxke,
Kao CTaJIHO TEeJIO, MPUMH TyXOy. [lakile, MOIMITO ce KOHCTUTYHIIE apOUTpPasKHN
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CyH, MOXe ce NOJHEeTH TyX0a, y pOKy KOjH Cy CTpaHKE HpeABHAEIIE UIH KOjU
ofipeau apOUTpaKHU CY/.

CynpoTHO je penieme o KOME CIOp NOYKHE IOHOIIEHEM Ty>K0€ 1 110 KOMe
He T0CTOje ABE (ha3e y 3al0Unbalky NOCTYNKA - HOJHOUIEHE 3aXTEBA 3a CIPOBO-
beme apbuTpaxke u, MOTOM, MogHOIIEHe TyxkO0e (wran 20 craB 1 IIpaBmiHuKa
CnomHotprosuncke apoutpaxe npu I1KC, unan 14 ITpaBunauka Mebynapop-
HOT TPrOBUHCKOI' apOMTPaKHOT cyfa Ipu TproBUHCKO-UHAYCTPUjCKOj KOMOpU
Pycke ®enepanmje; wnanosu 15 u 17 osor IIpaBunHuka ofpebyjy cagpkaj Tyx6e,
a aKo je Ty>Kujal HOJHeO Ty>KHY Oe3 ofipebeHux eeMeHaTa, CTaJlHid OpraH apou-
TpakKHe HHCTUTYLUje IPesiake TYKUOIy 1a OTKIOHU HEOOCTATKE; aKO 0Baj TO
He y4YMHU ¥ NHCUCTHPA HA IOCTYIKY, CTAJIHA OPTaH JOHOCH OJUIyKYy O IPEeKUAy IIO-
crynka). [To unanosuma 2 u 3 [1papunanka Mebynapogae apbutpaxke Amepud-
KOT yApYyXema 3a apOUTpaxy 06aBeHITEHE O MOKPETamhy NOCTYNKA MIOJHOCU CE
CTAJIHOM TeJly HHCTUTYLHje U TYKEHOM, U MOCTYNaK ce CMaTpa MOKPEHYTHUM Off
[aHa Kajja CTAJIHO TEJIO IpUMH o0aBelITehe 0 apOuTpaxu; MehyTum, o6asemiTe-
e 0 apOUTPaKy MOpa Caip3KaTH Ty>KO0y ONHOCHO NMOTIYHH Ty>KOEHU 3aXTEB.

Y ynopenHoM mpaBy MMa | IpYrux pemema. [1o mBajuapckom 3aKOHY O Me-
byHapogHOM IpMBAaTHOM IIpaBy apOWTPasKHU MOCTYIAK je 3all04Ye0 Off TPEHyTKa
KajJl ce jellHa cTpaHa oOpaTu apOUTpy Wiu apOuTpuMa oapeheHuM y yroBopy o
apOWUTpaku WK, aKO HeMa TaKBOT CIIOpa3yMa, YuM jefHa Off CTpaHa 3alovHe Io-
CTyIaK KOHCTHTYHCaha apOuTpakHor cyfa (wiaH 181).

Jaxie, ynHn ce 1a 61 3a cBpXe ofjpebnBama OTIOYNmBamka MOCTyIKa Tpedao
HaIpaBATH pa3iuKy u3Meby mogHoIIeHa 3aXTeBa 1a ce Clop u3Hece Ha apOuTpa-
3Ky ¥ CaMOT NOJHOIIEHa TyK0e, Te OTHOYNbakhe MOCTYIIKa Be3aTH WiIH 32 jefjaH
WM 32 APYTrH akT (O MOJHOIIEHa 3aXTeBa 3a U3HOIIEHE Clopa Ha apOnuTpaxKy
OTIIOYM-€ KOHCTUTYHCAke apOuTpake - o0pa3oBame apOUTPakHOT Cyla U pe-
IIaBalke ofjpeheHnx NuTama YKOJIUKO HUCY pellleHa apOUTPasKHUM CIIOP3YMOM,
Kao IITO je yTBpbuBame Mecra apOuUTpaKe, je3uka apOUTpaxke, paBa Koje ce
npuMemyje 1 Jip.).

YKONNKO ce MoYeTak BexXe 3a MOKPEeTame apOUTPaskKHOT MOCTYIKA, 3aXTEB
6u MOpao OWTU M3PUUYUT U Oe3ycioBaH; TpeOano OM YTBPAUTH M MUHUMATHU
00aBe3HHU cajipKaj 3aXxTeBa fla ce CIOp M3Hece Ha apOUTpaxy - Ha IpuMep, ofipe-
bemwe cTpanaka, HaBobeme npeaMeTa cropa (OCHOBHHM IIOfJAlM O CIIOPHUM IIHUTa-
WBUMa), ynyhuBame Ha apOUTaKHU CIIOpa3yM; Tpeba MpEeBUIETH U TO fa CTpaHa
Koja mokpehe mocTymak Mopa UMEHOBATH CBOT apOuTpa (KO TpOWIaHOT apOu-
TPaXKHOT CyJla) WIX HPEJIOXKUTU apOuTpa mojeAnHna (Koj jeJHOWIaHoT apOu-
TpaxHor cyna). Haume, Ge3 ogpebuBama 1ITa je MUHIMAIHA CaJip>KUHA 3aXTeBa
3a IOKpeTame apOUTPaKHOT MOCTYIIKa, MOXKe OUTH TelKoha y ogpebuBamy Mo-
MeHTa KaJia je moYeo apOuTaKHK NOCTynaK (Huje cBako oOpahame apOUTpakHO]
UHCTUTYLUJU WIN APYroj CTpaHU U NOMHBbalke apOuTpaXe U OTIOYUAHkE IO-
crynka). (OBo je BaxHO, u3Meby ocraior, u 300r HaUWHa Ha KOju pecTaje apou-
Ta>KHH MIOCTYIAaK).
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AKO je y IojeliHIM cHCTeMuMa n3a0paHo pellehe 1a MOCTYNaK OTIOYNHE
MOJHOIIIEeM 3axTeBa (a MOJHOIIEHE Ty:K0e ce ocTaBiba 3a cienehy a3y mo-
CTyIKa), OOMYHO Ce MPEBUU M MOTYRHOCT Jla TY>KHUJIal| MOXKe OfiMax MOJHETH U
KOMIUIETHY TY>KOY (ca Mpelu3HuM TY>KOCHAM 3aXTEBOM M MPEIIOKEHUM J0Ka3HU-
Ma), Te [la Ce U3jaCHH O eJIEMEHTUMA KOji €BEHTYAJIHO HENOCTAjy Y apOUTPaskKHOM
yroBopy (6poj ap6urapa, je3uK, MECTO apOuTpaxke, IpaBo Koje he apouTpakHu
Cyq IPUMEHLUBATH U JIP.).

Kop pasmaTpama HaBeICHOT MUTama, Y BApHUjaHTH Kafa apOUTpaXkHI MOCTY-
MaK OTHOYN-E MOTHOIIEHEM 3aXTeBa, Tpebano 6 pa3rpaHnunTu ciepehe cuty-
amyje: - Kaja je apouTpakuu cyn ogpehen caMuM criopazyMmoM (apOuTpasKHU 1MO-
CTYIaK je TOKPEHYT KaJa je[THa CTPaHKa IOCTaBHU APYroj MUCMEHO 00aBEeIITEHE -
3aXTeB y KOjeM ce Off ¢ 3aXTeBa fla ce CTBAp IIOBEPH Ha peIllaBame YHAIPEN
onpeheHoOM apOGUTPaXkKHOM CyQy); - Kafa cTpaHe Tpeba a UMeHyjy apoutpe (ap-
OWTpaskKHU MOCTYIMAaK je MOKPEHYT Kajia jellHa CTpaHKa JOCTaBH JIPYroj CTpaHd
obaBemTeme y KojeM Off l¢ 3aXTeBa 1a IMEHyje apOuTpa WU ia ce carjacu ca
HMEHOBambeM apOuUTpa); U - Kaja apOuTpaxkHu cy Tpeba ga UMeHyje HeKO JIuIe
KOje HHje CTpaHKa y MOCTYIIKY, [1a ¥ OPraH MHCTUTYIMOHATHE apOuTpaxe (apou-
TpaskHU [IOCTYIaK MOKpehe ce Kajia jeHa cTpaHa JOCTAaBH MICMEHO O0aBEIITEHE
TOM JIHIy Tpaxkehu off 1hera fa yYMHU NIMEHOBahe 3a JJaTy CTBap).

OTnounmame apOUTPasKHOT MOCTYNKA HeKe apOuTpaskHe NHCTUTYIH]e Be3y-
jy 3a ymaty ogpebeHux TpoIKoBa MHCTHTYIHjU. [Ipyre HaBOjie fla ce MPOMyCT fia
ce ymiaTe TPOLIKOBY cMaTpa MOBIaYeHEM TyXK0e OHOCHO NPOTUBTYXOe (WiaH
55 craB 6 cajammer [IpaBunHnka CnojbHOTproBuHCcKe apoutpaxke npu [TKC —
Koju he, MehyTuM, y OBOM CMHUCITy MOpPATH Jja IPETPIIN U3MEHE).

Mma omiutux ycinoBa yropopa (Ha npumep, nosuatu FIDIC-0BA ONIITH YCITO-
BU yroBOpa o rpabemy 1 0 HCIOPYIM ONpeMe) Y KojuMa je npeBuheHo 1a 3aXTeB
3acTapeBa WK Jla Ty>Kuial Iyou IpaBo akKo y pOKY KOjH je IPOIKUCaH CaMUM ap-
OUTpakKHUM CIOPa3yMOM He Mpefay3Me HeKy pammy (KojoM Ou 3amodeo apOu-
TpasKHU MTOCTYIIAaK WX KOjoM OF 3a1104eo APYrH NOCTYINaK pelllaBarma CIopa Koju
MoOpa Jia ce UCL[PIIU ITPe HEero IITO apOUuTpakKHU MOCTYNaK MOKe fia mouHe). Heku
MPOTNCH 32 OBaKaBp Clydaj mpenBubajy ma ce cTpaHKa MOKe OOpaTHTH Cydy fia
MPONY3KU POK 3a Mpefy3uMarbe Te pajiibe (SHIIecKu 3aKOH 0 apOUTpasKu, WiaH
12).

Hepmasuo monet 3akon o apbutaxku Peny6iauke CpOuje (wiaH 38) npensuba
[a apOuTpaXKHU HOCTYyNaK MOYNEe Kafia apOuTpakHa MHCTUTYIHja TPUMHU UITU
3aXTeB 3a apOUTpaxy Wiu TyxkO0y (Kof ad hoc apOuTpaxka MOCTymaK OTIOYNEHE
Kaja Ty>KeHH MPUMH 3aXTeB WIH Tyk0y). C 003upoM Ha HaBefieHO, Ouhe moTped-
HO fa ce y oBoM fieny u [IpaBunank CnosmHOTprosuHcke apoutpaxke npu [IKC
yCcKJIIaiy ca 3aKOHOM.
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Memujanuja y EY — IIpennor [InpekTuse o onpehenum acnekrnma
Meaujanuje y rpahanckuM U TProBUHCKAM CTBapuMa

[la je Meaujanuja cBE MONYJIapHUjU AITEPHATUBHYA METOJ pelllaBamha MehyHa-
POMHUX IPUBPENHUX cIopoBa (ADR) moka3yje n YnmbeHUIIA fa ce y oprainma EY
pasmatpa Ilpennor Jupektuse o onpehennm acnektnma Menujaiuje y rpaban-
CKHM W TPrOBHHCKUM cTBapuMa (Directive on certain aspects of mediation in civil
and commercial matters).l)

IIpenior 3a goHOWmEewHe oBe [JupekTuBe MoTeKao je o EBponcke komucuje
2004. pe cBera y Ouiby IPOMOIIHje Me[iijanyje Kao METO/a pellaBama CllopoBa
KOju oMoryhaBa Op:ku U je(pTHHHUjU HaUUH pelllaBama cliopoBa — 6e3 HenoTpeo-
HUX IIPaBHUX U afMIHUCTPATUBHUX onTepehema CyIcKuX ciucTeMa ApsKaBa 4ja-
Huna. Takobe, He Mamwe OuTan MOTUB EBporicke KoMucuje 610 je py:Kame Heoll-
XOJJHE OCHOBE Jla Cy[IOBH JIp>KaBa—WIaHNIA IPOTIAarupajy JOOPOBOILHY MEHjanjy
U THMe ce pacTepeTe Oof OPOjHHUX CYACKHX IPEAMETa, a He caMo IyTeM o0aBe3He
Mendjanyje (o0aBe3Ha MenWjanmja, Hajuenrhe myTeM 00aBE3HOT OJpKaBamba
IPETXOHOT CY[CKOI POYHINTAa 32 MUpEHmE y I'pabaHCKOM CYICKOM HOCTYIKY,
IPWIMYHO je 3acCTyIJbeH METONI pelllaBama CIIopoBa y Ap>KaBaMa WwiaHnnama EY;
OBO je HapouuToO ciny4aj y Hemaukoj rae je oBa o0aBe3a npefBubeHa HajHOBUjUM
n3MeHaMa Hemaukor ['pabaHckor nponecHor 3aKOHUKA).

IIpennor JupekTuBe faje MOTyhHOCT cyqy fip>KaBe-wWIaHUIE KOMeE je TOfHe-
Ta TyXk0a y rpabaHCKOj WIn TProBHHCKO] CTBAapH fa, IPeMa OKOIHOCTHMA KOH-
KPETHOT cily4Yaja, MO30Be CTPAaHKeE Jla MyTeM Mepnmjanmje perre crop. [Tlopep Tora,
CyJl je y CBaKOM clly4ajy oBialrheH fa 3axTeBa fja CTpaHKe NPUCYCTBY]y HH(POP-
MaTHBHO]j CECHju 0 Meaujanuju. BuTHo je na, npeMa npennory, JupekTusa o6aBe-
3yje ApKaBe—wWIAHMUIIE 1a OCUTYPajy Aa Ha 3aXTEeB CTpaHaKa Koje Cy IOCTHTIIE TI0-
paBHamWE y IOCTYNIKY MeJiHjalifje OBO MOpaBHame Oyie IpPeToYeHo y hopMy mpe-
cyfe IpKaBHOT Cyla WX HEKM APYTH aKT MOAJIOXKAH JUPEKTHOM IPUHYAHOM H3-
BpuIewY y ApskaBama EY. Ha mocneTky, npemioroM fupekTHBe NMpeABubeH je
UMYHUTET MefijaTopa (M APYIruX JHNa Koje Cy y4ecTBOBajle y aiIMAHACTPUPALY
MOCTYIIKA MefHjanyje) Of CBefoueha ! APYroT IpysKama JoKa3a O OKOIIHOCTAMA
y Be3H ca MeAHjanijoM y rpabaHCcKOM CyICKOM NOCTYIIKY, T€ IPEKUJ] 3acTapeio-
CTH 3a BpeMe NPOBENICHO Y IOCTYIIKY MeAnjalyje.

Haxkanocr, nopey oBUX pelliea peMa npeiory JupekTuse Koja HeCyMbHU-
BO JIONIPHHOCE pa3BoOjy Mefixjanyje (1 youlITe alTepHATUBHUX METO/]a pelllaBarha
CIIOpOBa) OKO KOjux Huje 6mi1o Behe guckycuje yaytap EY crpykrtypa, ocrana je
KOHTpOBep3Ha 3amucao EBporncke komucuje na ce [JupekTiBa npuMemyje Ha Me-
AUjanyjy Kako y YHyTpaIllkbUM CIIOPOBUMA, TaKO M y CIIOPOBHMMa ca Mebynpxkas-

1. IIpepmor oBe [TupeKTHBe 3ajeiHO ca o0jallmbeeM (explanatory memorandum) je eleKTPOHCKH J0C-
TyIaH Ha HHTEPHET afipecH http://eur-lex.europa.eu/LexUriServ/site/en/com/2004/
com?2004 0718en01.doc
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HuM EY enemenToM. OBaj KOHIENT je HAPOUMTO MpEAMET KpuTrnKe yHyTap Ilap-
nameHTa EY.

Kaxkas he 6uTu enumnor npennora [flupexkTuse o ogpehennm acnekTuma Meu-
januje y rpabaHcKUM B TPrOBUHCKUM CTBapuMa OCTaje jja ce BUau. Y myheHu HHCY
IpeTepaHo ONTUMUCTUIHY Y OBOM IIOTJIEey, 003upoM Ha m3paxkeH cras [IpaBHor
komutera [Tapmamenta EY pa je 3a mpomonujy meaujanuje u yomure ADR-a no-
IIeCHHje ,,MEKO TPaBO‘‘ — CMEPHHUIIC WM IPEeTIopyveHa Mpakca, a He popMa JupeK-
TuBe. Mmak, Bajba MOJICETUTH JIa Y MaTEpHUju MeJlHjanrje 3aKOHOIaBHI OpraHd
EY nucy novyetHum — 2002. foHeTa je [IlupekTHBa O MEMjaldji y CTBAapUMa OCH-
rypama,?) Te eBEHTYaIHO ycBajahe Ipenora JIMpeKTHBe 0 ogpeheHnM aceKTr-
Ma Mefjanyje y rpabancKuM 1 TProBUHCKIM CTBapHMa CBaKaKo He OM MpeficTaB-
JbaJo mpeceyaH.

2. Oumpexrusa 2002/92/EC (Directive on Insurance Mediation), fOCTyIIHA Y €IEKTPOHCKO] (POPMH Ha

UHTEPHET afpecn http://eur-lex.europa.eu/
Notice.do?val=283599:cs&lang=en&list=283599:cs.&pos=1&page=1&nbl=1&pgs=10&hwords=Insur

anceuMediationu&checktexte=checkbox&visu=ttexte
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Mebhynaponna perynarusa

Hosu MTK Jegnoo0pa3nn oonvaju n npakca 3a mehynaponne
noKymeHrtapHe akpeautuse - UCP 600>

Hakon ckopo Tporoguimser paga, Komucrja 3a 6aHKapcKy TEXHUKY U IIPAKCy IPH
MebyHapoyiHO] TProOBUHCKOj KOMOPH jEHOINIACHO je ycBojia 23. u 24. okTobpa 2006.
HoBa npaswia UCP 600, unme cy 3amermeHn MTK JegrooGpa3Hu o6udaju ¥ mpakca 3a
MebyHapopHe fokyMeHTapHe akpeauruse UCP 500 u3 1993.

Papa rpymna 3a u3pajy HalpTa OBUX MPABIIIA, y KOjOj CY AKTUBHO YYECTBOBAIM U
npencrapanim Hanmonamxor opdopa MTK Cp6uje, GaBriia ce MHOTMM PEryJIaTOPHUM
mramuma. Kao npBo, mpensioxero je na ce u3 UCP Gpwuitie u3pas ,,on its face “ (,,ca nu-
Ia manupa‘“, Hamsriiey, Ha TPBU MorvieN), jep Kof BehnHe GaHKapcKux mpakTHIapa Imo-
CTOjH CyMIba O TIPaBOM 3HAYEHY OBOT U3pa3a, Te je HaBEleH!u u3pa3 3afipskaH caMo Y
ysady 14 HOBUX ITpaBwiIa (WwiaH 14 roBOpH O CTaHAApAy 3a UCIIUTUBAE IOJHETHX JOKY-
MeHata). Takobe, kpurepujyM ,,reasonable time “ (pa3yMHI BpeMEHCKY TIEPHON) j& Tpe-
I3HAPAH TaKoO Jla OH cajia M3HOCHU 5 pajiHUX aHa. 3aThM, u3pas ,,parties” (CTpaHKe) 3a-
MEHEH je U3pa3oM ,,banks” (GaHKe).

3aHMMIBMBO W HUMAIIO 3auybyjyhe, BelKa qucKycHja n30mia je IOBOJIOM YHOIIIe-
Ha KJIay3yJie O TUCKOHTY KO/ IOKYMEHTAPHOT aKPETUTHIBA Ca OJTOKEHNM IUTahambeM y
HoBe UCP. Hanme, nako je rmocrojajia OIIITa CaIrlacHOCT ia HAueJIHO Tpeba YBECTH [U-
CKOHTHY KJIay3yJ1y Y HOBa IPaBMiia, CMaTPaHo je 1a OBO He 61 OMII0 1O6PO YUMHUTH KOJ
aKpeuThBa ca OTIOKEHNM IiahameM, 003MPOM JIa je yroBapame OBE BPCTE aKpEIUTH-
Ba OJITOBOPHOCT caMe OaHKe M Ty JIONa3u JI0 NpuMeHe HaloHaHor npasa (a ue UCP).
Hcro Tako, mpobieM IUCKOHTOBaHa OJNIOKEHOT T1ahama je lajbe TpomyOIbeH CTaBOM
cyficke npakce (y ciy4dajy Banco Santander v Banque Paribas4)) 0 KOMe KOH(prpMuUpa-
jyha 6aHKa cBoje ofIoKeHO Mrahame TMCKOHTYje Ha COTNICTBEHN PU3UK, T€ Ce cCMaTpa Jia,
y Ciy4ajy Aa ceyTBpAu IpeBapa npe Aocneha, akpenuTuBHa 6aHKa HUje y 00aBe3n fa

3. 3axBalHOCT 3a OMOryhaBame Iicama OBOT TeKcTa Ayryjemo r-bu lIsetn AnbenkoBuh, Ho3HaTOM
GaHKapCKOM CTPy4HaKy
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HaKHajiy ucmiaTy Kongupmupajyhoj 6anmm. HenorpeGHoO je pehn Komuko je oBaj cras
cyfa oroguo 6aHKapCKY CHCTEM, T€ j€ Y HOBa IIpaBWia YBEJIeHa 1 3aIlITHTHA ofpenda y
KOpHUCT 6aHaKa y OBAKBHM CIIyJIajeBIMa.

Hajzan, UCP cy y HOBOM U3lamy MpeTpIielia 3HauajHe CTPYKTYpHE TIPOMEHE, jep je
3HaTaH Opoj WIAHOBA MPETXOHIX NPaBmWIa CIOjeH, ofpeheHn WiaHOBH Cy H30CTaNH, a
BeNMKH OpOj HUX je MOCIYXKHUO 32 TEKCT HOBHUX IPaBWia, y3 YBODEHE CaCBUM HOBHX
YIIaHOBA.

Hosa UCP 600 nouehe fja ce mpumemsyjy op, 1. jyaa 2007. 1o Tamga, cCBU JOKyMEHTap-
HU aKpEeUTHBI OTBOPEHU 1O (joul yBeK) Baskehum UCP 500 Baxkuhe IO CBOjUX yTBphe-
HUX POKOBA U ca IoOKyMeHTIMa he ce moctymnaru o npouenypu npensubenoj y UCP 500
(makye, y BpEMEHCKOM IIEpHOAY TIOCIIe AaTyMa IoYeTKa IpIMEHe HOBHX IIPABIIIa Hy3K-
Ho he tohu 1o napanesnHe npuMeHe u HoBUX u cTapux UCP).

Ha papioct cBUX KOju Ccy y IOIUpY ca TOciIoBMMa MebyHapOiHIX TOKYMEHTapHUX
akpenuTiBa (Hapouuto u3 Cpouje), npasmwia UCP 600 cy je3ndkn Jajneko pa3yMIbiBHja
Off IPETXOMIHE BEP3Wje 1 Basba HATIIACUTH Jia Ce IITaMIIame (YIIOPERHe) CPIICKO — SHITIe-
CKe Bep3Hje OBUX IpaBWiia OueKyje moyeTkom 2007.

4. [2000] Court of Appeal (Civil Division), London, England (I'pabarcko ofememe XKanGenor cyaga y
Jlorpony, Exrmnecka, 2000 T), ciry4aj je JOCTYIIaH y €lIeKTPOHCKO] (pOpMH Ha HHTEPHET afpecH http://
www.bailii.org/cgi-bin/markup.cgi?doc=/ew/casessEWCA/Civ/2000/

57.html&query=santander&method=all, nana 28. peGpyapa 2007.
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Ha nneBHOM pepny y cBeTty

Y mocnenme BpeMe ce, yIOpeRHO TOCMaTpaHo, BOAY BEJIMKA OWTKa OKO 3allTHTe
IpaBa MHTENEKTyaHe cBojuHe. [1opert 3HaTHe akTHBHOCTH 3eMasba WwiaHuna EBporicke
YHyje, 3Ha4ajaH JONPHHOC Y OBOj aKTUBHOCTH MMajy U ofpebeHe apuuke apxaBe u
Kanapa.

Hapouwnro cy ropyha nurama Tpan3uTa Xurom 3aimruhese pooe Meby kojuMma je u
NUTAE fia JIU Ce TPAH3UT poOe HERITaCHUKA PETUCTPOBAHOT XXUT'a KPO3 3eMIbY I7IE je Taj
SKUT PETHUCTPOBAH cMaTpa MOBPEIOM OBOT npaBa. OBO IUTAakE je HENABHO JOXKUBETIO
CyficKy enmior y cypauiiama BpxosHor cyna Konenxarena u BpxoBHor xan0eHor cyfa
Jyxue Adpuxke.

Hanme, y ciyuajy Montex Holdings Limited v. DIESEL SpA, norscka cdabprka Up-
cke Komnanuje Montex (koja y Mipckoj Huje peructpoana xur DIESEL — a), ucopy4u-
BaJla je MPou3BEfieHy rapaepo0y ca OBIM XuroM npeko [arcke y Mpcky. Kako je kom-
nanuja DIESEL pervcrpoBana cBoj xur y Jlanckoj (anu He u 'y MIpckoj) u 1ok je poba
6wna y Tpansury kpo3 [Jancky, DIESEL je Tyxuo Montex 3a moBpeny npaBa >Kura mpef
maHckuM cypoM. Creap je gomuia go Bpxosror cyna Konenxarena, Koju je Ipecyauo y
kopuct DIESEL—a Gynyhu fa je npeameTHa poGa Ouna yHeTa y JJaHCKY, TpaHCIIOpPTO-
BaHAa KpO3 1Y, Te (IIPUBPEMEHO) YCKIIaHIITeHa y [IaHCKOj, YIIPKOC YM-EHIIN /1A je
Kpajiba iecTUHAL|]a — MeCTO Ipofaje pode 6mna Mpcka.

3aHUMIBUBO je 7a je Tambe 3a0paHe OBaKBOT TPAH3UTA Y UCTOM BPEMEHCKOM Tie-
pHony BCKpeio u3Meby ucTux crpaHa npef HeMaukuM CaBe3HMM CY[IOM KOjH je CTBap
HOCTIa0 Ha IpeNTMMHUHAPHY OfTyKy EBpornckoM cyny paspe, 003MpoM fia je oBa Moryh-
HOCT BJlacHUKY xkura fara [Tupextinsom EY 98/104. Mebhytum, cras je EBporckor cyna
IpaBfe Jia je BIaCHUK XKWTa Ha OBaKBY 3a0paHy OBNaltheH caMo ako poda y TpaH3UTy
HoJIeXe ,,ekstemnoj TpaH3UTHO] MPOIENYPH Koja HY>KHO YKIbYUYyje HBEHO IIacuparhe Ha
TpxuiITe ipxkase wianne EY mpeko koje ce Bpim TpaH3uT pobe. Pimsuk ga poba y
TpaH3UTy MoXkpa Hehe cTihy Ha Kpajiby AECTUHALH]Y caM II0 ceOu Hije TOBOJbaH OCHOB
3a OBy 3a0paHy.

Y cmaHOM citydajy A M Moolla Group Limited v The Gap Inc. BpxoBHE KanGeHn
cyp JyxHe Adpuke JOIIa0 je O CYIPOTHOT 3aKkibydka. OBfe je crnopaH Ouo TpaH3UT
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rapaepo6e Mapke GAP niociare n3 Mayprjyca  Magarackapa y Jlecoro, CasuneHy
u 3uM06abBe, a mpeko JyKa JyxHoapHuuke penyOiarKke Kao jeUHOT MOryher TpaH-
criopTHor myTa. [Tpo6iieMm je HacTao ycieq YuibeHuIe IIITO je IPOTUBHUK Xamnuora 7The
Gap Inc. perucrpoBaHu BiacHUK xxura GAP y ofroBapajyhoj Kiacu y cBIM 3eM/baMa
MIOBE3aHNM Ca CIIOPHUM TPaH3UTOM u3y3eB JyxkHoapHuke pernyoiike, oK je >Kanu-
Jia1] BJIaCHUK OBOT XWra ofroBapajyhe kmace 6ai y oBoj 3emsbl. [1o3uBajyhu ce Ha 3a-
KOH JyxHoappHuke penyoiike KOji CaHKI[MOHMIIIE ,,yBO3 Y MM Kpo3... PenmyOnuky...
KPHBOTBOpeHe pobe...“, KaJlinall je 3aXTeBao 3aIlieHy TPAaHCIOPTOBaHE rapaepode,
aJy ce TIPOTUBHIUK KaJIMONa 00paTHoO AP>KaBHOM CYAy 3a IOHOIIEH-e AeKIapaTopHe Ofl-
JIyKe Jla HUje MOIIUIO JIO KpIIeka 3aKOHa. Y MOCTYIIKY 10 KaJiou, TI03uBajyhu ce Ha pe-
JIEBAHTHY CYJCKY Hpakcy (mpaBocybe JyxkHoa(pruke pernyOirKe mpHIajga aHriao—cak-
COHCKOM TIPaBHOj TPaMIIMjA) Y KOjOj Cy pa3MaTpaHu TIOjMOBH ,,TpaH3uTa‘ (fransship-
ment) 1 ,,yBo3a“ (import), BpxoBHHU 3KanOeH! Cy/] HallpaBUO je pa3iuKy u3Meby w\ux, Te
je 3ay3eo cTaB fia TpaH3UT pobe Hulje caM 1o ceOH U ,,yBO3 y WIIH ,,KPO3* 3eMIbY TPaH3U-
Ta, y OJICYCTBY jaCHE HaMepe 3aKOHOJaBlla O CynpoTHOM. Takobe, Hije 6mno 6e3 yTuiaja
HH TO IITO je MPOTHBHUK >KalIHONa OHO IyHOBA’KHO PETMCTPOBAHM BIIACHUK JKHUTa Y
OCTAINM JAp>KaBaMa MOBE3aHNM Ca CIIOPHAM TPaH3WTOM, T€ IITO je CyA YTBPAWO ja
TPaH3UTOM KOjU c€ U3 TeorpahcKux pasiiora Mopao M3BPIIUTH Kpo3 JyxkHoapHuky
penyonuKy Huje noBpeheHo Huuyje NpaBo MHTENEKTYaIHE CBOjUHE.

ITopen cynoBa, ca mpaBHAM aclieKTHMa IpoOieMa TpaH3uTa MapKupaHe pode pe-
JIOBHO C€ CyO4aBajy LaprHCKE BIIACTH Jip>kKaBa IMPEKO KOjUX ce BPIIU TPAH3UT, IITO II0-
ceOHy auMeH3ujy fo6uja y EBpOIICKOj YHHjU Y KOjOj IPOMET pode YHyTap TepuTopuje
ApsKaBa WIaHUIA He MOJUTEXKe YBO3HOM IAPHUILEH:Y 1 KITACHYHO] EBHICHITN]I IIAPUHCKUX
BJIACTH iprKaBa WIAHUIa — poOa MOpeKIIoM u3 Apkase wianmie EY He cMarpa ce cTpa-
HOM Y IIapHHCKE CBpXE, Te ce poba y TpaH3UTy peTko nperviena. llltaBuie, n y cinydaje-
BMMa KJIaCHYHE I[aprHCKE TpOIieAype, Kafa poda CTIKe U3 Ap:KaBa HewlaHnna EY n
Kayia IJapuHCKe BiacTy Apxkasa EY uMajy jak uHTepec 1a mperiefajy fonasHy pody, oHe
PENOBHO yCIIejy fa Mperviefiajy jako Malii MpoleHaT oBe pobe. 3a mwiycTpanyjy, HIIp. ¥
XomaHuuju, ApUHCKE BIIACTH IO MPABUITY TOAWIIIELE TIPETIIENajy caMo OKO 3% Off YKyI-
He KOIIMJrHe pobe Koja CTIEKe 13 3eMaiba Hewtanwia EY. Tako, HuTa He cnipevaBa jja
ce poba y TpaH3UTY jeHOCTAaBHO ,,u3ryOu™ Herye Ha myTy kpo3 EY, 6uiia oHa 1 KpUBOT-
BopeHa. Crora napuHcKe BiacTy pxkaBa wianuia EY (oBnamrthene Ha mpey3uMarme
3AIITUTUHNX PAfibK — 3aIUIEeHy U IP. Y OTHOCY Ha poOy 3a KOjy ce CyMEba IJTH je yTBpbe-
HO J1a TIpefICTaBba MOBpPEly NpaBa MHTeNeKTyaHe cBojiuHe Ypenoom Casera EY 6p.
1383/2003) Mory eukacHO pearoBaTi F'OTOBO JEAMHO Y CIy4ajy aKo caMe, WY IIITO je
Hajuyenthy ciiydaj — MPeKO BIIaCHUKA PErMCTPOBAHOT POOHOT KUra KOHKpeTHE pobe y
TPaH3UTY, PHUKYIIE ,,IPEIIONa3He” peJieBaHTHe MH(OpMaIyje Tj. Ha KOM IPaHITIHOM
npernasy, y KoM KOHTEJHEpY U CII. ce Haslla3| poOa 3a KOjy ce CyMiba Jia je KpHBOTBOPEHa
WJIF je Ha JIPYyI'd HaukH 00jeKaT pajiihe Koja IpeficTaBlba MOBPEly MpaBa MHTEIICKTYaTHe
CBOJUHE.

Hapourro Hemauka m3paxkaBa cBecT y NOIVIEAy CHOPMHOT 3Ha4aja IOCEOBamba
(mpaBoBpeMeHuX) H(pOpMalLja pagu cy30ujama IoBpea paBa MHTEIEKTYalTHE CBOjU-
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He, YKIUbYJyjyhu 1 oBpejie yaumbeHe poOoM, OTHOCHO MPOMETOM pole Koja je y TpaH-
suty. HamMe, HapT HeMaukor 3akoHa 3a crpoBobeme T3B. Enforcement JlupekTrBe
Cagera EY 48/2004 npeppuba n3MeHe pesieBaHTHUX HAMOHAHUX 3aKOHA U3 O0JacTh
MHTEJICKTyaIHe CBOjuHe KojiuMa he ce yBecTr MOryhHOCT H3pHIiama PUBPEMEHNX Mepa
(3a PUHYJTHO JTOCTaBIbakhe JOKYMEHTAIMjEe W CJ1.) pajiil IprOaBbamka NHPOpMAaIHja O
MoryhuM, OfHOCHO Beh HacTamMm moBpenama TpaBa MHTEIEeKTyalHe cBojure. Takobe,
3axTeBH (YKIbYUYjyhu Ty>K0€) 3a TocTaBIbakbeM HH(OpMAIIFje MOTY OUTH YIIEpEHH MPO-
TUB TpehrX JvIa Ha OAroBapajyhy HauMH MOBE3aHMX ca MPOMETOM pode Koja MpefcTaB-
Jba TOBpERy IpaBa MHTENEKTYyallHe CBOjUHE (HIIP. OCEAOBame KPHUBOTBOpEHE pode,
ynorpe6a ,,povrezujudih® yciryra y KoMeplyjajiHe CBpXe, Te Ha IPYrl HAaYrH MTOBE3aHOCT
ca ’IXOBOM MPOM3BOEHOM WM TACTPHOYIHjoM). HIcTo Tako, 1 o moceOHe BasKHOCTH,
y Hemaukoj cy aprHCK¥ OpraHy HaIIOHAJIHIM 3aKOHOM (BaH MOJba IPAMEHE IpaBa
EY) nopatrHo oBnamhenn Ha 3a1uieHy KpUBOTBOpeHe pobe Koja je y Tpan3uTy Kpo3 EY,
IITO O0yXBaTa CIIyJajeBe MapajesHOT YBO3a (IIPOM3BO/ia HAMEH-CHE CHBOM TPXKHUIIITY),
HEPErUCTPOBaHUX POOHIX JKWT'0BA, ¥ TIOBPEia HAIMOHAHIX JKIT0BA.

Y nopebewy ca EY, napuncku opranu Kanajie nmajy qajeko Mambe OCHOBa 3a eu-
KaCHOCT y cy30ujary MoBpefa MpaBa MHTENICKTyaIHe CBOjiHE, OyIyhH /la OHU yOIIITe
HeMajy (ex offcio) onaiherme 1a peny3uMajy pajihe pervieia u ap. v Wby IpoHaia-
>KeHa KpPIBOTBOPEHE WM NIMPATCKHU NpofiaBaHe pode, Beh TO MOr'Y YMHUTY MCKIBYIMBO
y capajibu ca KanajickoM KpasbeBckoM skanmapmepujoM (RCMP — Royal Canadian Mo-
unted Police) nim npyriM monmujckuM TestoM. 1l tapurre, ja 6u napuacke Biactu Ka-
Hajle e(heKTUBHO M3BPIIIIC 3aIUICHy WIH IOBENE aAMIHUCTPATHBHYU MOCTYNAK YCIIEN
TIOBpeTie IPaBa MHTEJIEKTYAIHE CBOjUHE, TOTPEGHO je MITN IIPHOaBIbakke OTyKe cyfa (1
TO KOHAYHE MEPHUTOPHE OITyKe O MIOBPE/H MIPaBa HHTEIICKTYaJHE CBOjUHE), MIIH IIPY3Ka-
e IeTAJbHUX IOAaTaKa y Be3! ca OUEKMBAHOM HeJleraHOM HCIIOPYKOM pole 10 KOjIX
MMaoI¥ PEJICBaHTHUX TpaBa MHTEJICKTYyaJlHe CBOJUHE PETKO MOry nohu. 360r Tora je
HepaBHO y Kanamy nmpeymoskena pecpopma y 00NIacTH 3allITUTE WHTENIEKTYAJHE CBOjU-
He, Koja TipefiBrbha M3MeHy APUHCKIX IPOMKCa KojiMa OF ce YCTaHOBWIIO jaCHO OBJIAIII-
heme 1 aMUHICTPATUBHY PEKIM 32 MPOHATAKEHHE, 3aIUIEHY U CAHKIIOHHCAHE TIPO-
MeTa (MMPaTCKUM IIPOM3BOMIIMA U /IP.) KOjAM Ce KpIIie IIpaBa MHTEIICKTYaIHE CBOjUHE.

Maxko ce HEyMHTHO CTHYE YTHCAK J]a HAPOUYMTO Ap:KaBe wianuie EY amm u npyre
IpKaBe UMHE KPajibe HArlope y MOrpaHnIHOj 600K MPOTHB NMOBpPENia (U JINIa Koja BpIIe
TIOBpETie) IpaBa MHTEIEKTYalIHE CBOjHHE, FICTO TAKO je HEMUHOBAH 3aKJbyJaK 7a BeIUKa
BehmHa OBHX OBpafa joIII YBEK MpoJia3u HEOTKpHUBeHa. nak, caMma cBecT 0 ToMe Koje
Ip>KaBe HECYMEBUBO M CBE BUIIIE TTOCENY]Y, KIbYJaH je KOpaK Ka yCIexy y OBUM HacToja-
BbIMa.
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N3 nomaher npasa nocjioBama ca HHOCTPAHCTBOM

Hosu 3akon o 1eBu3HoM nocinopamy Cpouje

JloHOIIIElheM HOBUX TIPOITHCa KOjU JOAHPYjY MaTepHjy AEBU3HOT MOCIIOBamka — Ha-
pouuTOo 3aKOHA O CIIOJLHOTPrOBIUHCKOM TIOCITIOBAbY, HOBOT' 3aKOHA O OaHKaMa ¥ HOBOT
3aKoHa O TPXKHUIITY XapTHja Of BPETHOCTH U IPYTrUX (DMHAHCHCKMX MHCTPYMEHATA, Ha-
crana je morpeba yckiabmBama Marepyje JeBU3HOT IIOCIIOBamha ca HOBOM 3aKOHOMIAB-
CTBOM, T€ je JOHET HOBM 3aKOH O JIEBU3HOM ITOCIIOBaKY KOjH je Ha CHary CTynuo 27. jyiaa
2006.

JlBe omre onacke ce Hamehy Beh npu NpBOM NaXKJbUBUjEM YUTAY 3aKOHA O fAe-
BU3HOM ITOCTIOBasy. [1pBO, TOTOBO je HEBEPOBATHO Jia Ce 3a CIPOBOhebe 3aKOH Tpef-
Buba IOHOIIIEHE CKOPO TPHAECET MOA3aKOHCKHX akara off crpane Hapomae 6anke Cp-
6uje. lllTaBuiiie, 3a HEKe Of OJI3aKOHCKUX aKaTa Koje IIOMUH-e, 3aKOH IpefiBrha caMo
MoryhHocT foHomewa(!), a He n 06aBe3y Hapoyae 6anke Cp6uje (BUeTH, Ha IpUMep,
yraHoBe 22 1 23 3aKoHa y KojuMa ce Kopucte popmynaimje: ,,HapomHa 6aHKa MOXKE . . .
,,). be3 arbe enabopariyje, jacHO je KaKBOj IPaBHOj HECUT'YPHOCTH OBaKaB IMPHUCTYII U 3a-
KOHOJ]aBHA TEXHMKA BOJ Y IPAKCH, He pauyHajyhu ,,HeaxxypHocT HapomHe 6anke Cp-
Ouje y TOHOIIEeHY OHMX MOJI3aKOHCKMX aKara y IOIIely KOjuX IIOCTOjU HeHa oOaBe3a
nonomewma (Hapopaa 6anka Cp6uje je mo Kpaja ¢edpyapa 2007. qoHena OmiyKy o
yCIIOBAMA M HAUWHY pajia AeBU3HOT TpxkuITa, OIyKy 0 BpcTama JieBi3a v e(heKTHBHOT
CTpaHOT HOBIIA KOje ce KYITyjy Y IIPOJiajy Ha IeBU3HOM TpKuUIITy, OmIyKy O yCIOBAMA U
HauMHy 00aBhamba MEHAUKNX T0coBa, OIyKy Y YCIOBUM TIOf] KOjuMa U HauMHY Ha
KOj! PE3UICHT! MOTY JIpKaTH JeBH3e Ha pauyHy KOJ OaHKe y MHOCPAHCTBY, Te jOIII He-
KONUIMHY APYTHUX OfyIyKa). Takobe, oBakaB HauMH faBama orjaithema HapopHoj 6an-
1 CpOuje peficTaBiba YHCT IIPUMED ,,TOleIbIBaba“ HEPUMEPEHNX PErYIIaTOPHAX OB-
nanrhersa YIpaBHOj BIACTH, IITO je Beh OfaBHO MpeiMeT KPUTHUKE Y TPOECUOHATHAM
KpYroBuMa y Hac.

Jpyro, HOBI 3aKOH O AEBI3HOM IIOCIIOBAKY je BEANHOM IMO3UTHBACTIIKY KOHIH-
IMpaH y CMUCIY Jia ce IEBU3HO IIOCIIOBamke 00ariba (TY YKIBYUYjyhH W TO3BOIHEHOCT
onpebeHnx IeBI3HIX TpaHCaKIWja) MCKIBYYNBO HA HAUNMH MPOMMcaH 3aKOHOM (BHICTH,
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Ha TpuMep, WwiaH 3 ctaB 1, wiaH 33 cras 1 u wian 38 craB 1 3akoHa). lako oBaj KOH-
IENT, OIIITE IJIeaHo, AOMPUHOCH IPABHOj CHTYPHOCTH, BHIIE G OWIO y AyXY HOACTH-
I[amba CII0JbHE TProBUHE (M CTPAHMX yIlarama) fja je 3aKoH JORaTHO IIPOIHCAO /ia je CBE
IITO HAje N3PUUINATO HHME PEryINCaHO N3 0OIaCTH AEBU3HOT TOCIIOBaK-a IO3BO/BEHO 1
CII0060JHO Ce BPIIIH, U3Y3€B aKO caMiM 3aKOHOM Hije 3a0pambeHO WU Ha IPYrd HaulH
OTpaHUUEHO (Ha OBaj HaUMH popMyiucaH je wiaH 10 3akoHa KOjuM je MOCTaBIbEH Ol
IITH PEXKIM KalATATHAX MOCIIOBA). TEIKO je 3aMUCTHATH Jja O YHOIIICHhE OBAKBOT jelI-
HOT HayeJla IOBEJIOo JI0 3710ynoTpeda, MajBep3alyja i ciI. Koje, U y3 ocTojehr KOHIenT
3akoHa, HHCy Moryhe OIHOCHO KOje ce He Jiorabajy, a u3BecHO je ia Ou TO JOgaTHO JIu-
6epa30BalIo ¥ OHAKO aIMAHHCTPATUBHO KOMIUTHKOBAH PEKUM JIEBI3HAX ITOCIIOBA.

On GUTHUIX HOBMHA KOj€ TOHOCH HOBU 3aKOH O JIEBU3HOM TIOCIIOBakY Bajba UCTa-
hu npe cBera ocHuBame [IeBU3HOT MHCIIEKTOpaTa Kao CaMOCTAalIHOT OpraHa yIpaBe y
okBHpYy MunncrapcrBa puHaHcyja. 3agatak MHCekToparta je a KOHTPOJIUILE [eBU3-
HO NOCIIOBaK-e pe3ujieHaTa u Hepe3nieHaTa. 3aThM, YBefleHa je MOryhHOCT ycTynarma i
UCIUIaTe/HaIvIaTe MOTpaskuBamka Pe3ufieHaTa 10 CIOJBHOTPIOBUHCKHM TIOCJIOBIMA pe-
3WUEHTUMA TIPABHUM JIMIIAMA (IITO j& KOHKPETH30BaHO Y Pe0oM O OIIKIM YCIIOBIMA
U HauMHy IpeHoca MOTPaKUBakba U AyroBama HACTaIHX II0 CIIOJHOTPrOBUHCKIM IIO-
cioBMMa pesmieHarta). Takobe, pok 3a YHOC fieBi3a O 00aB/EEHOM CIIOJbHOTPIOBHH-
CKOM IOCITy, OfHOCHO 32 aBaHCHO ILTahame yBO3a, je ca 90 moBehan Ha 180 naHa, a y usy-
3€THIM CJTy4ajeBIMa peai30BaHy N3B03 OTHOCHO YBO3 po0a MM YCITyTa MOXKe ce Hall-
JIATUTU YBO3OM poOe MM yciyra (KOMIICH3allMOHH IOCIOBH). Y OONacTH XapTHja Of
BpEHOCTH OWTHA HOBWHA je J]a CTpaH! CyOjeKTH (paBHa 1 (pu3muka yimna) Mory y Cp-
6uju 6e3 EBU3HNX OTpaHIIeha KYIIOBATH U BIIACHUUKE U TyXKHWIKE XapTHje Off Bpef-
HOCTH, Te /1a JoMahy MHBECTULIMOHY U TOOPOBOJbHU IIEH3U[CKH (POHOBH MOT'Y yiaraTtu
y crpane xaptyje of BpenHocty. 1lITo ce Trde mmaTHOT poMmeTa, BaskHa HOBHHA je J1a ce
iahawe, HamahuBame 1 IpeHoc cpefcTaBa y CpOuju MOKe BPILIUTH Y ieBU3amMa KOJt
yIUiaTe Aeno3uTa Kao cpeficTBa o6e30ebera, 1a cy H03BOJbeHa JIeBU3HA Mnahama 1o
OCHOBY YTOBOpa O OCHTYpamy Ca CTPaHUM OCHTYpaBajyhiM pYIITBOM, Kao U ia je Tpe-
HOC ca HITEJJHOT JIUHAPCKOT W AEBU3HOT pavdyHA HEpe3WieHTa cIobofgaH. Y oOnacTn
IpoMeTa HETOKPETHOCTH, HOBO je ia Cy IeBr3Ha IUTaharba HepesuieHaTa o OCHOBY KY-
noBuHe HenokpeTHocTH y Cpbuju (y ckinagy ca 3aKOHOM O CBOJUHCKO-TIPABHIM OfTHO-
crMa) 1 0OpHYyTO cltobosHa. HamocnneTky, Marepyja KpeAUTHIX IIOCIOBa Ca MHOCTPAH-
CTBOM pEryJIUCcaHa je HOBUM 3aKOHOM O JIEBI3HOM IOCIIOBakbY, Te je IocebaH 3aKOH O
TOME IPECTAO A BaKH.

Mako Ha IpBY IOTIIE]] TONPHINYHO CBEOOYXBaTaH, HOBH 3aKOH O JIEBU3HOM IOCIIO-
Barby YMHU Ce f]a OTBapa BUIIIE MITamka HETO IIITO Aaje ofropopa. ['1aBHu pasiior 3a oBa-
KaB 3aKJbyJaK je HoTpeda lajbe perynanyje — fepuHIcamka, Ipel3upama UTH. MaTepH-
je IeBU3HOT MOCIIOBakha MMOJ3aKOHCKIM aKTUMA, KOjH ITOCTYIAaK He jenyje na he 6uru 3a-
BpILEH Yy cKOpyje BpeMe. Y MebyBpeMeHy, Ouhe 3aHIMIBUBO (M My4HO) carjiefjaTy KakBe
he npoGneme 0BO n3a3BaTHl y MPaKCH.
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3a noxymeHnranujy
Yrosop 0 KoH30pIHjyMy aKIHOHAPA GaHKe 3a MPOAAjy aKuuja

YToBOp 0 KOH30pLHjyMY

3aKJbydeH m3Meby akimoHapa BAHKE a.j., Beorpap, (,BAHKA®) unja ce
MMeHa ¥ ajipece Halase Ha CTpaHaMa ca MOTIHCMMa (CBaKH Off HHX Ce TOjeMHAaYHO Y
lajbeM TEKCTy O3HauaBa Kao “uyiaH”, a 3ajelHO Kao “4JIaHOBH ™

(A) Homrro cy unanosu akuponapu bBAHKE u cBaku off BUX MMa akyje Koje cy
cnerucprimpane y [Tpumory A y3 oBaj yrosop (y nasbeM Tekcry “Axumje Konsopuujy-

Ma”); u
(B) TIlomro cBakm wiaH HamepaBa ia mpopa cBe cBoje Akimje Konzoprmjyma
, ipeny3ehy Koje je OpraHu30BaHO M MOCTOjH 110 3aKOHNMA ,ca
PErUuCTPOBAHNM CEIUIIITEM Y ,y ceojcrBy Kyma (“Kymar”); u

(IT ) Homro je cBakM WiIaH OBIACTHO, MOCEOHMM IyHOMOLjeM, TOCIIOHA
J1a IperoBapa 1 yTBpAu yclioBe npopaje Axiuja Konzopugjyma Kymy; u
(JT) Homro cy ycnoBwm npopnaje u kynoBuHe Akuuja KoHsopuyjyma yrphene n3ame-
by npencraBauKa yiaHoBa HaBeyieHoT y Tauky (L1 ) mpeamGyrne u Kymia u morrro je Ha-
IPT YroBOpa O KYIOMpoAaju akimja (y fajbeM TEKCTy “YTOBOp O Kymompopaju’) mapa-
¢pupan (HaupT YTOBOpa O KYNOIPO/IAjU Ce CMaTpa IPWIOKEHUM Y3 OBaj YrOBOP), I

(E) Homro je ycnoB YroBopa O KyIONPOAaj¥ 1a WIAHOBY 3aKJ/byde W WCIYHE Taj
Yrosop rpymicanu y KoH3opimjyMm Koju Tpeba y Ty cBpXy Aa OyAe OCHOBaH; U

(®) Iowmro unaHOBM HaMepaBajy fia OcHyjy KoH30pimjym 3a CBpXy HaBelieHy y
tauku (E) nmpeamOyiie oBOr yroBopa;

UnaHoBH Cy ce criopa3syMeni o ciefichem:
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1.

1.1. Tauke (A) mo ((P) u IIpuI03u HaBEEHH y TUM TauKaMa YMHE CACTABHHU JI€0
OBOT yTOBOpA.

1.2. Peun n u3pasu Koju ce KOPHCTE y OBOM YTOBOPY MMajy OHA 3HaueH-a Koja Cy MM
faTay YTOBOpY O KyIIOIPOJajHL.

2.

2.1. YnanoBu oBuM yrosopom ¢opmupajy Konsopuujym 3a npopajy Axipja Kon-
3opuyjyma Kymity o YroBopy o Kynonpopaju.

2.2. OgHOCH YJIaHOBA OTPaHUYEHH CYy CaMO Ha UCIYH-EHhe YTOBOPA O KYIOMPOJIaji.
Hujenna oxipen6a oBor yroBopa He MOKe fia ce TyMadM TaKo A2 WIAHOBH OCHUBA]Y Tp-
rOBayKO APYIITBO WK APYrO IPaBHO JIMIIE.

3.

3.1. CBaku wiaH ojeMHAYHO ¥ CBU WIAHOBH 3aj€[JHO OBMIallhyjy OBUM yTOBOPOM T.
, 1a TIOTIIAIIIE YTOBOP O KYIONPOAAjH ca ofpeadama Koje CYIITHHCKH Off-
roBapajy HalpTy TOT' YTOBOpa KOjH je MPWIOXKEH Y3 OBaj YTOBOP Kako je MpeABUHEHO
taukoM (1) npeamOyie. ITocne noTnicuBama YTOBOpa O KYIONPOaji HeroBe OfpeN-
Oe he ce cMaTpaTH yHETHM Yy OBaj yTOBOP.
3.2. Cpaku WwiaH NOjeJUHAYHO U CBH WIAHOBH 3aj€[JHO OBJIAaIThyjy OBUM yTOBOPOM .
, Aa TIpefy3Me CBaKy U CBe aKTHBHOCTH Koje Tpeba fia ce Mpefy3My Off CTpaHe
Kon3opuygjyma o YroBopy o KyNONpoAaju, Kao IITO Cy, alu 6e3 OrpaHmdeha, JaBabe
CBHUX O0aBellTea, OfIPUIAe Off UCIyHmEmba OffpeheHNx ycioBa, U3pakaBame 3a0-
BOJBCTBA WJIM JIABAH-C CArNIaCHOCTH, U3flaBakhe U MOTINCHBALE CBUX HM3jaBa U MOTBPJA,
3aKJby4eHhe YTOBOPA O OBEPEHIMYKOM padyHy, IMEHOBame 3ajefiHo ca Kymmem Kiuro-
Bobe 3a nperien 3aBpIHOT padyHa.
3.3. CBaku uJiaH NOjeHAYHO ¥ CBU YWIAHOBY 3aj€JHO OBJIaIThyjy OBUM T. ,
7la pacKMHe YTOBOP O KYIIOIPOJajH, Aa IIOFHOCH 3axTeBe npema Kymiy mo Yrosopy o
KYIIOIIPOMaju, ia IOAHOCK apOuTpaxkHe Ty»Oe U OfroBapa Ha apOHTpaxkHe TyxXOe Mo
YToBOpY O KYNOIIPORAj! Te Aa YOIIITE IPeAy3uMa CBE HEONXOAHE KOpaKe 3a 3allTHTy
MHTepeca WIaHoBa y TpaHcakimjuL.
34.T je mysKaH Ja pefoBHO U MOTIYHO OOABEIIITaBa YIaHOBE O UCITY-
Ielby OBNalhema Koja cy My iaTa ipeMa offpefiama IPEeTXOAHNX CTaBOBa OBOT UJIaHa
3.

4.

4.1. Caku 4JiaH npey3uMa IpeMa CBH OCTalIuM WiaHOBKMMa Jia he ypeqHo ncnyma-
BaTy 00aBe3e WIaHOBa OXHOCHO KOH30pIMjyMa HaBefieHNX y YTOBOPY O KYIIOIPOJajH,
yKIbY4yjyhu, anu 6e3 orpannyena, 1a he npuxsaruru [IoHyny 3a npey3umame u fa he
penoHoBatu cBoje Axkiuje Konzopiujyma Ha noceban padyH Kymia oTBOpeH y ckiiagy
ca YTOoBOpPOM O KyHOIPOA3jH.
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4.2. YnanoBu he 3ajemHo 6utn opropopHu Kymiy 3a ucnymeme ob6aBe3a Konzop-
[jyMa 1o YTOBOPY O KYIONPOJIAjH.

4.3. Cee TBppme 1 m3jaBe KoHzopyjyma mo YToBopy O KyIOIPOaju cMaTpajy ce
Ko Jia Cy iaTe MOojefMHAYHO [0 CTPaHe CBAKOT WIaHA.

4.4. Cpaku uiaH he cCHOCUTH CBOje TpOIIKOBe y4uentha y TpaHcakimju.

4.5. Cpaku wiaH he TaTuTH, Ha HAYMH YTBpheH Y TOBOPOM O KYIIOMPOHaju, mope3e
(yribyayjyhu, anu Ge3 orpaHuderha) mopes Ha IPEeHOC alCoyTHHX MPpaBa, ako ra OyJe,
y BE3H ca MPOJIajoM HeroBor fesia Akimja Konzopimjyma.

5.

5.1. OBaj yroBop cTyIa Ha CHary JaHoM IOTIIMCHBamba. [{aTyM Iopes nMeHa wiaHa
KOjU TIOCJIE]TEHU TIOTITHIIIE YTOBOP cMaTpahie ce TaHOM MOTIHCHBAbA.

5.2. OBaj yroop he npecrarn:

(a) xaga Kynonpopajua niena 3a cBaky Axkipjy Komszoprmjyma Oye riahiena u au-
cTpubympana wiaHoBmMa KoH30pimjyMa Kako je mpeiBIheHO YTOBOPOM O KYIOIPO-
maju, Wi

(6) kama YTOBOp O KyNOpOJaju MpecTaHe U3 pasiiora KOjH Cy iMe peaBubeHn
WJIM TIO offpefdama 3aKOHa, TN

(1) Kaa YT0BOp O KYIOIpOofajy HOCTaHe HeollepaTHBaH MO CBOjUM OfipefiamMa, W

(m) kama cBu 3axTeBu Kymma npema Konszopuujymy, ako ux Gyne, 6yay pacrpasibe-
HH ¥ LIITETa Paclofie/beHa Ha WIAHOBE Y CKIIaAy ca Y TOBOPOM O KYIOMPOAjH; WITH

(e) xama cBu 3axteBu Komsopimjyma npema Kymiry, ako ux Gyne, 6yay pacrpasibe-
HH ¥ IPUMJbEHH N3HOCH PaCIofie/beHN n3Meby YiiaHoBa.

6.

6.1. UnaxnoBu he pemmry cBoje copoBe Npef HaJIeXKHUM cyAoM y Beorpany.

6.2. Omiyke apburpaxke U3 YTOBOpa O KyNONpojaju 0b6aBe3He Cy 3a WIAHOBE U
YIIAaHOBU ce 00aBe3yjy J1a X CIIPOBENY.

Y moTBpiy HaBeICHOT WIAHOBY TIOTIUCY]Y OBaj yrOBOP.

CTPAHE CA ITOTIIMCMA
1) , yvIia 6poj __, Beorpag, matym
2) , , ,_,JaTym___
3)...
IIpunor A
Y3 YToBOp O KOH30pLHjyMY

(mo Tauku A mpeamOyrte y Be3u ca ctaBom 1.1)
Mme unana Opoj akuyja
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Consortium Agreement

signed among the shareholders of BANKA a.d. of Belgrade (“BANKA”), whose
names and addresses appear on the signatures pages hereof (each of them hereinafter refe-
rred to as the “member” and collectively as the “members”)

(A) Whereas the members are the shareholders of BANKA, each of them holding the
stock of shares as specified in Exhibit A hereto (hereinafter referred to as the “Consortium
Shares™); and

(B) Whereas each member intents to sell all of his relevant Consortium Shares to

, a company organized and existing under the laws of Republic of Italy, with
registered office at , as the Buyer (the “Buyer”); and

(C ) Whereas each member authorized, by separate powers of attorney, Mr

to negotiate and establish the terms and conditions for the sale of the Consorti-
um Shares to the Buyer; and

(D) Whereas the terms and conditions of the sale and purchase of Consortium Shares
have been agreed between the representatives of the members named in Recital (C ) hereof
and the Buyer and draft of Share Purchase Agreement (hereinafter referred to as the “SPA”)
has been initialed (the copy of the draft SPA is considered appended hereto by reference);
and

(E) Whereas it is the condition of SPA that the members should conclude and fulfill the
SPA grouped in Consortium to be formed for that purpose; and

(F) Whereas the members intent to form the Consortium for the purpose set forth in
Recital (E) hereof;

Now, therefore, the members agree as follows:

1.1. Recitals (A) to ((F) and Appendices specified therein form and integral part hereof.

1.2. Words and expressions used herein shall have the meaning assigned to them in
SPA.

2.
2.1. The members hereby form the Consortium for the sale of Consortium Shares to

the Buyer under SPA.

2.2. The relationship between the members shall be limited to the accomplishment of
SPA only. Neither provision hereof shall be interpreted so as that the members are establi-
shing a company or other kind of legal entity.

3.

3.1. Each member individually and all members jointly authorize hereby Mr.
, to sign SPA with provisions substantially in accordance with the draft thereof
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appended hereto as provided in Recital D hereof. After the signing of SPA, provisions there-
of shall be considered incorporated herein by reference.

3.2. Each member individually and all members jointly authorize hereby Mr., ,
to undertake all and every activity to be undertaken by the Consortium under SPA, such as,
but not limited to, giving of all notices and information to the Buyer, waiving all the conditi-
ons, expressing consent and satisfaction, issuing and signing all statements and affidavits,
concluding Escrow Agreement, nominating jointly with the Buyer the accountant for the
purpose of auditing the Closing Accounts.

3.3. Each member individually and all members jointly authorize hereby Mr.

, to terminate SPA, to submit the claims against the Buyer under SPA, to submit
the request for arbitration and answers to arbitration claims under SPA and generally to un-
dertake all necessary steps for the protection of the interests of the members in the Transac-
tion.

3.4. Mr. will regularly and completely inform the members of the attain-
ment of the powers contained in the preceding Sub-clauses of this Clause 3.

4.

4.1. Each member undertakes to all other members that he will faithfully fulfill the ob-
ligations of the members and/or Consortium set forth in the SPA, including, but not limited
to acceptance of TOB and deposition of his respective Consortium Shares at a special pur-
pose account of the Buyer to be established under SPA.

4.2. The members shall be jointly liable to the Buyer for the fulfillment of the obligati-
ons of the Consortium under SPA.

4.3. All the warranties and representations of the Consortium under SPA shall be consi-
dered as given individually by each of the members.

4.4. Each member shall bear its own costs of the participation in the Transaction.

4.5. Each member shall pay, in the manner set forth by SPA, the taxes (including but
not limited to the tax in transfer if absolute rights), if any, related to the sale if his respective
Consortium Shares.

S.

5.1. This Agreement shall come into force on the date of its signing. The date opposite
the name of the member who last signed the Agreement shall be considered as the date of
signing.

5.2. This Agreement shall terminate:

(a) when the Purchase Price for each of Consortium Shares is paid and distributed
among the members as provided in the SPA, or

(b) when SPA is terminated due to reasons stipulated therein or under the applicable
law, or

(c ) when SPA becomes non-effective by virtue of the provisions thereof, or

(d) when all the claims of the Buyer towards the Consortium, if any, are settled and
any damage is distributed among the members in compliance with SPA, or
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(e) when all the claims of Consortium towards the Buyer, if any, are settled and the
amount received distributed among the members.

6.

6.1. The members shall settle their disputes in the court in Belgrade having jurisdic-
tion.

6.2. The arbitration award given under SPA shall be binding for the members and the
members accept to enforce it.

In witness whereof the members signed this Agreement.

SIGNATURES PAGES
9] , , Belgrade, date
2) , , , date
3....
Appendix A
to Consortium Agreement

(under Recital A and Sub-clause 1.1.)
Name of member number of shares
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ITPABHA IIPAKCA

Muauya hocosuh-Kuiuuh
cexpeiuap Cyoa 4aciuu ipu Ilpuepeonoj komopu Beozpaoa

N3Bop u3 npakce Cyna wactu npu Ilpuspennoj komopu
beorpapna

1. IlpuBpennm cyOjekT Koju He capabhyje ca HHCIEKIMjCKHM OpPraHiMa
KA0 HaJJIe;KHIM 32 Npey3uMarbe Mepa Kako OH ce YTBPIIO A JI Cy
3aMoc/IeHH W/ WIAHOBH F-eTOBHX OPTraHa YIMHIUIH NOBpeEy 3aKOHA,
YMHH NOBpeTy A00PHX MOCTOBHAX 00MYaja M OCJIOBHOT MOpasia.

Od6pasnoxeme:

Tyxwmran Cyga yacTy, Ha OCHOBY npujaBe CeKTopa TpsKHUIIHE WHCIIEKIHje TOKpe-
HYO je TIOCTYIIaK TIPOTUB OKPHUBIHEHOT MPUBPEIHOT Cy0jeKTa 3aTo IITO HUje TIOCTYIHO
IO HAJIOTY TPSKUIIHOT MHCTIEKTOpa KOJU MY je HaJIOXKWO Jla Ce M3jacHU IO MTPHjaBH Ipa-
bana, Tako mITO T'a je Mo3Bao fa ofpebeHor nana y ogpeheno Bpeme nobe y KaHiemapujy
y IpOCcTOpHjaMa MHCIIEKIje, Ha KOji TIO3UB ce HHje 0/1a3Ba0, N30CTaHaK HUje ONpaBHao,
HUTH je IOCTAaBHO TIMICAHY W3jaBy.

Y mocrynky mpex CyzoM 9acTé MyHOMOKHWK OKPHBILEHOT IIPABAAo je Heomasu-
BamkC Ha TI03WB MHCIEKIHje TUME A Ce HEIUTAHUPAHO 3aIpsKao y Cy/ly TOra JJaHa ¥ 1a H-
je cTarao y 3aKa3aHo BpeMe Aa fobe Ko MHCIIEKTopa ajli 1a Kajf je OIIa0, MHCIEKTopa
HHje OusIo, ja MHCIEKTOpa HIje MOrao fia cayeka jep je KypHo y ApYyru cyf, Ha paHuje
3aKa3aHa pPOUHILTA.

Cyp HUje IpUXBaTHO HABOJE ¥ OAOPaHK OKPUBIHEHOT jEP j€ Y MOCTYIKY Ha HECyM-
JbUB HA4YMH YTBPAMO fla je MHCEKIMjcKa KOHTpOJIa KOJI OKPHMB/LEHOT OOaBIbeHa
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31.05.2006. roguHe a o npujaBy omreheHor ja My je of0HjeHa ONpaBiaHa peKiIaMaliyje
M3jaBJbeHa Ha KyTUbeHW MOOWITHE TesiehoH, 1 1a off Tor fana ma o 10.07.2006. ronuse,
Kajia je MpefcTaBHIK OKPUBIbEHOT TPeGasio fja iobe y MHCIIeKIWjy pajiy laBamka u3jase,
OKPHBJHCHU HUje HI Ha KOjH HAYMH capabnBao, OJTHOCHO HHje Ce M3jaCHIO HU NIHCMEHO,
HM YCMEHO Ha TI03WB NHCIIEKTOpA, HATH j& OIPaBIa0 TAKBO IIOCTYHAE.

OBaKBO MMOHAIIIak¢ OKPUBIHEHOT je cynpoTHO wiady 70. Koyekca mocnoBHe eTuke,
KOjIM ce Tipormcyje o6aBe3a MpUBPeIHOT cy0jekTa fia capabyje ca HaiesKHiuM OpraHu-
Ma ¥ IIpefy3ruMa Mepe Kako O ce YTBPIIIIO /1a JIH CY 3aIIOCIICHH MW WIAHOBU H-CTOBHX
OpraHa yJMHWIY OBPEY 3aKOHA, 112 je Ha OCHOBY HaBefieHor Cy/ yacTy HaIllao Aa cy ce
y pajiibaMa OKpUBIbEHOT CTeKia o0elexkja moBpefie JOOpUX MOCIOBHUX O0MJaja v Mo-
CJIOBHOT MOpara, Te Ta je OIIacho KPYBHUM M M3PEKao OAroBapajyhy Mepy ApyIITBEHe
IUCHUIUIIHE.

Opnyka Cypa uyactu npu IIpuBpenHoj komopu beo-
rpaga C.6p.87/06 op 1. 11. 2006. roguse

2. BuacHuK pambe 3a XxeMHjcKo uninheme Koju mpumu pagn unnhema
Tenuxe 0e3 eKIapaiuje, oJaTaka 0 CHPOBHHCKOM CACTABY 1 HAYMHY
OJIpKaBarba, Na ce HAKOH M3BPIIEHOT TPETMAHA TenucH Aedopmury,
a 1a NPWINKOM IIpHjeMa Hije YII030pHo KOPUCHHIKA yciIyre Ha Moryhe
nocjieIuie TPETMaHa NMOJ TAKBHM OKOJIHOCTHMA W TO YIO30peme
HHje KOHCTATOBAO Y pPeBepcy KOjH je 3120 KOPHCHUKY YCIyre, IMHA
NOBpeTy A00PHX NOCTIOBHIX 00HYaja M MOCJIOBHOT Mopasia.

Od6pasznoxeme:

OxkpuBibeHH je off omreheHe Kao KOPUCHUKA YCIyre, IpHIMHO Pafd XEMHJCKOT
ynitherwa TpU TEMNXa 1 jeflHy cTa3y Ha KojuMa Huje OMIIo ieKiapalyje O CHpOBUHCKOM
cacTaBy M HAUMHY OfpKaBama, a 3a Koje je O1o y yBepewy Jia cy n3pabeHu off MaTepu-
jaJia Koju MOXKe XeMH|CKH Jia Ce TpeTHupa.

Hakon xemujckor unnthema TEMICH €y ce Ie(hOpMHUCAIT TaKo IITO ¢y HOCTaN Ip-
0aBH 1 HEYITOTPEOILUBH.

Oxpusiberu ce y nocTynky npef CyaoM, 6paHio Tako IITO je HCTULAO Aa Ha TelH-
crMa Hje OUiIo feKaparyje; Ja pyKOBObeH AyrorofuiiIlIM UCKYCTBOM, CMaTpao je aa
ce TeNuCH MOT'y XeMUjCKY TPETHPATH U fja OH HHje KpUB 300T AehopMucama Tenuxa Beh
npou3Bobay, mpu 4yeMy je HoceGHO yKa3ao jia je OKYIIIAOo fla pellid peKiaMallyjy OIITe-
heHe Ha Taj HAuMH LITO je 3aje[IHO ca KOM OTHIIA0 Y (pabprKy Koja je mpou3Bea Term-
Xe, aJIi ia AUPEKTOP (pabpHKe HHIje XTEO ca HBUM [a pa3roBapa.

Cyp je 1ieHro HaBofie y ofOpaHi OKPHUBJLEHOT fa je TeMMXe NPUMUO Ha YHIThemhe
0e3 fieKsIapanyje 1 yIyTcTBa O Ofip’KaBamby ajlil U TO fla UCTa OKOJHOCT He UCKIbY4yje
OJFOBOPHOCTH OKPUBJHEHOT 3aTO IITO Y PEBEPCY KOJH je a0 olTeheHo] IpUINKOM
Ipey3uMama Telxa, Hje KOHCTaToBao fia je Telnuxe MpuMuo Oe3 feKiapalyje, OfHO-
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CHO HHje KOHCTaTOBaO yINo30peme Koje je gao omrehenoj, Ha Moryhe mocienuie Tak-
BOT TPETMaHa.

Kako je okpuB/beHr 01O IyXaH fja yno3opu oirreheHy Ha Moryhe mocnefuie TpT-
MaHa 6e3 Ioy31aHoT 3Hara Off KOT MaTepujasia Cy TEIMCH 1 IocTaBa Telvxa u3pabeHu n
f1a OBO YIIO30pEH-E YHECE Y PeBEPC KOjH je mpefao olreheHoj NpIIMKOM NpujeMa Telu-
Xa, Kako O ce 06e30e10 Off EBeHTYAIHUX MOCTIEAIA aKo fiobe /1o omreherma 1 mopex
MOCTYIaka [0 PaBWIAMA CTPYKe, 3aHaTa M CTeUYeHOM MCKYCTBY, IITO OKPUBJHEHN HUje
y4mHHO, TO Ta je CyJ 9acTy Oriiacio KpuBIM 1 M3peKao OfroBapajyhy Mepy ApyITBeHe
JVCIIATIIVHE.

Omnyka Cypa yactu npu IIpuBpenHoj komopu Beo-
rpaga C. 6p. 5/06 op 3. 04.2006. roguse

3. IlpuBpenuu cy0jeKT KOju NPWINKOM CEPBUCHPAA OEH3MHCKE IyMIIe,
NPEXOHO He NCTaKHe odasemTese 1a onpehenor nana y ogpeheno
BpeMe mymna Hehe paguTé M HA Taj HAYMH J0BeNe y 3a0Iyqy Kopu-
CHHKE YCJIyra y morjiexy MoryhHOCTH KyIoBHHE TOpMBA, H3I0XKH HX
ryo/bemy BpeMeHa H MAIITPETHPAILY, YMHA OBPERy JOOPHX MOCIOB-
HHUX 0019aja i MOCTIOBHOT MOpana.

Od6pasznoxeme:

Ha ocHOBY HaBOzia y IIpHjaBM TPKUIIHOT MHCIIEKTOpA fia OKPUBILEHU HUje ITPOfia-
Bao MOTOPHO ropuBo faHa 29.04. 2006. roguHe Ha CBOjOj OEH3UCKO] MyMITH, 300T TeX-
HIYKE KOHTPOJIE anapara 1 ja TOM IIPWINKOM HUje MCTaKao 0O0aBeITe e, HUTH j€ ApY-
T'MM JIOKa3UMa MOT'ao J1a yBEpH MHCIIEKTOpa Jia je TO CTBApHU pa3iior 00ycTaBe TOUCH:A
ropusa , Tyxwunar Cyia 4acTu IIOKPEHyO je MOCTYNaK MPOTUB OKPUBJBEHOT.

Oxpusiben ce npep CygoMm OpaHuo, ja CIIOPHOT AaHa HUje IPOfaBao MOTOPHO Io-
puBO 300r' cepBUCHpaba amapara ajy fia Hije UCTakao oOaBellTehe Ha OEH3MHCKO]
MIYMITH U3 PA3JI0Ta IITO je 3a[y>K10 3arocieHe (KOjuX Kako cMaTpa uMa JIOBOJbaH Opoj)
ia 0 ToMe OaBellTaBajy MOTEeHIMjaTHE NOTPOIIAYeE.

Cyrn je Ha OCHOBY IIpH3HaKa OKPUBJBEHOT ¥ M3BEAICHHUX 0KAa3a YTBPAKO 1a OKPHB-
JhEHM HHje 00aBeCTHO NMOTEHIHjalHe MOTPoIIadya Ha HEABOCMHUCIIECH HaUVH, HCTUIAEM
obaBellTemha Ha IPofIajHOM 00jeKTY, Koje 61 OIIIO JOCTYITHO CBUM HOTEHIH]aJTHUM TIO-
TpPOLIaYMMa, O pa3lio3uMa 300T KOjHX He IPofjaje TOPUBO, OJHOCHO O0ABEILTEE O Bpe-
MeHy Kafia he HacTaBUTH ca IPOJIajOM MOTOPHOT T'OpHBA.

Ha ocnoBy HaBepieHor Cyp je Halllao fia je OKpUBJbEHHU I0BEO Y 3a01Iyy OTpoIIa-
Yye y MOIVIENY pafa CBOT MPOJAjHOT O0jeKTa, U3TI0KIO UX MAJITPETUPARY 1 HENOTPED-
HOM I'yOJbeby BpEMEHA U CTBOPHO CyMIbY M IIOMETHY O pa3io3uMa oOycTaBe Ipojaje
ropuBa, O YeMy CBEJIOYE U NMOJHETE IpyjaBe TPU IOTpolLIaya KOjuMa je Ha UCTOj ITyMITH
CAOIIIITEHO Off CTPaHe 3allOCIIeHNX Jla ce TOpHMBO HE IIPOfaje jep ce OYeKyje HOoBa LEHa,
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T1a je OKPHUBIHEHOT OIIaCHO KPUBIM 3a YUME-CHY IIOBPERy MOOPHX MOCTIOBHUX OOMIaja 1
TIOCITIOBHOT MOpaJia ¥ I3peKao OAroBapajyhy Mepy ApyIITBEHE AUCIUIUINHE.

Opnyka Cypa uyactu npu IIpuBpenHoj xomopu beo-
rpaga C. 6p. 93/06 ox 04.10.2006. roguHe

4. YnucuBame IieHe HA NPEBO3HOj KApPTH KOjy NMpUBPeIHH CYOjeKT y
00aBbamby NEATHOCTH TpPeBo3a NYTHUKA Y JIMHUjCKOM NPEBO3Y,
H3/iaje MyTHUIUMA, He ocIo0abha ra o odaBe3e 1a nocenyje Baxehn u
OBepeH IEHOBHHK YCJIYIa y MPeBO3HOM CPEJCTBY, Ma Y CYMPOTHOM
YHHH NOBpey J00PUX MOCIOBHUX 00MYaja M MOCJIOBHOT MOpaJia.

OGpasznoxeme:

I1poTHB OKPHMBILEHOT IPUBPERHOT IPYIITBA IOKPEHYT je MOCTYIaK 360T Tora IITo
je 00aBIbao NUHUJCKU IPEBO3 IyTHUKA ayToOycoM Ha penauuju O6peHoBau-beorpap-
OG6penoBail, 6e3 Baxkeher 1 OBEpEHOT LICHOBHYKA.

OKpUBIBEHO NPUBPEHO APYILITBO y CBOjOj OOPAHM HABEIIO je A je Bo3au ayToOy-
ca, CIIOpHOT JaHa, y 00aB/bary JIMHUjCKOT IIPeBO3a IyTHUKA MOCE0BA0 OfITaMITaHe
ayTo0ycKe KapTe ca TAYHO Ha3HAUEHUM peJlalijama 1 yIMCaHuM IieHaMa IIpeBo3a, a Ko-
je cy ytBpbeHe Baxkehum neHoBHUKOM. Huje ciopmiio ga Bo3ad Hije ©IMao OBEpEH lie-
HOBHFK yCITyra IpeBo3a, alli je MCTaKao fia Cy IieHe IpeBo3a Orie Ha3HaueHe y OIlTaM-
[IaHUM KapTaMa, I1a 1a Cy Ha Taj HaunWH Ouiie MOCTYIHE CBIMM KOPYICHWIIIMA YCIIyra, Te
cMmarpa jja IoBpefy Koja My ce CTaB/ba Ha TepeT Huje U3BPILIIO.

Haxkon cipoBefieHor AoKa3HOT HocTynka, Cyr je Ha HeCyMJbUB Ha4YMH YTBPAMO Jia
j€ OKpHBIBLEHH NENTATHOCT ONOOPEHY pellieeM HajurexkHor MuHucTapeTBa, MebymecHn
JIMHUJCKY IPEBO3 MyTHUKA, 00aB/bao Oe3 Baxkeher, oBepeHor 1 BUHO UCTAKHYTOT Lie-
HOBHUFKA, T€ LieHE NIPeBO3a Ha ofjpeheHnM pernaryjaMa Koje OKpUB/bEHU NpyXkKa, HUCY
Ouie JOCTyIHE CBUM KOpHCHUIMMA yciyra. YmmeHnIa fAa Cy MOofany O IEH! NpeBo3a
0wy yImicaHyu Ha KapTama Koje Cy KOPUCHHMIIM YCITyre KyIOBajIl, OcTana je 6e3 yTuiaja
Ha oftyKy Cypa, jep cy cBe Kapre Koje je Bo3ad IocefjoBao, umasie ucty 1eny op 100,00
[HAapa, He3aBHUCHO Off AyKHMHE peJlalyje Ha KOjoj ce yCiIyra IIpeBo3a npyxa.

Ha ocHoBy yTBpheHOTr UnheHIYHOT cTama, Cyl je mpuMeHoM wiaHa 55. Konekca
HIOCJIOBHE €THKE HaIllao i je OKPUBILEHH OO Ay>KaH [a yIUHY IpEU3Hy, jacCHy 1 HCTU-
HHATY IICHYAY YCIIyTa y OJHOCY HA IIeHY U ipyre 0COOSHOCTH (peJalyja), OHOCHO Jja Mo-
ceflyje oBepeH 1 Baxkehy IEHOBHUK BUHO MCTAKHYT, IITO OH HUje YIMHHUO TIa je Oria-
IIIeH OATOBOPHIM U U3peyueHa My OfiroBapajyha Mepa ApYIITBeHe AUCIUILIIHE.

Opnyka Cypa uvactu npu IIpuBpenHoj komopu Beo-
rpaga C.6p.114/06 on 30.10.2006. roguse

5. IlpuBpenHu cygjeKT Koju mocjie W3BpIIEHe KOHTpPOJie MCIPABHOCTH
TEXHHYKOT TNPOM3BOJA-aNapaTa, N0 H3jaBbeH0j peKIaMandju y
TAPAHTHOM POKY, He H3/1a IHCAHH JOKA3, O[THOCHO Y FAPAHTHOM JIMCTY
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He yNHIIe /12 je anapat NPEM/beH HA ONPABKY, He ONHIIIE MONPAaBKY,
BpeMe 3apKaBamba anapara, Wi He KOHCTATYyje Ja je anapart 4mjy je
HCIPABHOCT NPEKOHTPOIINCAO HCIpaBaH, Beh o0 Tome caMo ycMeHO
o0aBecTH Kymna, YMHH TOBpely AOOpPHX MOCIOBHHX OOMYaja W
MOCJIOBHOT MOpaya.

Od6paznoxeme:

Tysxwnan Cyia yacTd ONTY>KHIM TIPEAIOroM CTaBHO je OKPMBILEHOM Ha TepeT Jia
je yumHIO NoBpeyy A0OPHX MOCIIOBHUX OOMYaja 1 OCIIOBHOT MOpaJia Ha Taj Ha4yH IITO,
nocJje npujeMa pexiamaliyje u3jaB/beHe Ha HCIpaBHOCT anapara "Sony" pucusepa STR
DB 790 B, op crpaHe omrreheHor y rapaHTHOM POKY, HUj€ U320 IMUCAHN A0Ka3 1a JIH je
peKIIaMalyjy permo.

Ha ocHOBY u3BefieHNX floKa3a YTBpHEeH je Kao HeClopaH YNH-eHIYHHA OIVC U3 Oll-
TY>KHOT TIPEJYIora, ONHOCHO /la OKPUBJHEHHM IIOCTIE M3BpIIEHE ITONpaBKe arapara, IIo
peKkaManyju omrreheHor Hyje u31ao MOTBPAY O W3BPIIEHO] MONPAaBIY, OTHOCHO HHje
YHEO JaTyM ITIpHjeMa ¥ IaTyM IIoNpaBKe, OIIC MOMNpaBKe M CIHCaK yrpabeHnx feloBa
WITH 1a aniapaT Huje TOoNpaBbaH YKOJHKO je UCIpaBaH, IMe CepBIICepa 1 TO CBE OBEPHO
NOTIIMICOM M TIeYaToM, IIITO je Kao obaBe3a cepBHcepa, OMIIO HABENEHO M Y TApAaHTHOM
JIACTY, TIOJI YCIIOBOM J1a Ce TIONpaBKa BpILN Y TapaHTHOM POKY.

Cyp je moceCHO 1IEHHO OKOJIHOCT Jia j€ HEU3[aBalkeM MOTBPAE O CEPBUCUPARY Ofi-
HOCHO HEKOHCTaTOBamEM HaBEACHMX IOAaTaka O MOoNpaBKaMa M3BPIICHNM Y rapaH-
THOM POKY, OKPHBILEHH OHEMOTYhHO Jia ce BIJIE 1 YTBPHE OKOJHOCTH MONpPAaBKe anapa-
Ta ¥ ipyra npasa omrreheHor Kao IITO je IPaBo Ha MPOAYKEhe TapaHIije 3a OHOIIKO
JlaHa KOJIFKO je TOMpaBKa Tpajana, 3a OCTBapere KOT NPaBa je MPEeRyCIIOB fa CepBACEP
WCTY yIvIIe y ToceGaH JORaTaK rapaHTHOM JIVCTY.

Ha ocHOBY 0BaKko yTBpheHOT YUNHeHIIHOT CTama, CyJl je Halllao Ja je OKPUBILEHN
YUIMHHO HOBpENy AOOPUX IIOCIOBHIX 00MYaja ¥ MOCJIOBHOT MOpajla U OKPUBIEEHOT Or-
JIaCHO OATOBOPHMM 1 H3PEKA0 OfiroBapajyhy Mepy APYIITBEHE AUCIUIUIHHE.

Omnyka Cypa uyactu npu ITpuBpepnoj komopu Beo-
rpaga C.6p.159/06 o 13.12.2006. roguHe

6. IlpuBpegnm cyOjeKT YMHM NOBpely AOOPHMX MOCJIOBHHX O0WYaja M
NOCJIOBHOT MOPaIa, Kaja y oueKnBamy nosehama nene pode, ononje
ia mpoia pody Kymiy Mo peryjapHoj IeHH, UI0KH ra MaITpeTH-
pamy U ryo/bemy BpeMeHa.

OGpasznoxeme:

Ha ocHOBY npujaBe TP>KUIIHOT MHCIEKTOpPA, MOKPEHYT je mocTynak npex Cygom
yacTy 300r Tora IITO je OKPUBILEHH OfIOMO f1a ITpofa olTeheHOM-KYIIy, O€H3UH IO pe-
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T'yJIapHOj IIeHH, ¥ TO y /IBa HaBpaTa MCTOT JlaHa, o0jalmhaBajyhu 1a ce BpIM NCTaKambe
rOpHBa, KOjOM IPIJIAKOM j€ CTaBHO HATIIHC UCIIPE IyMIIe, »ACIIOPYKA FOPHBaY.

OKpUHBIBEHH je y CBOjOj OIOpaHu HaBEO Jia je UCKJbYUMBHU Pasiior yckpahuBama
npopaje pobe KyIly IpeTakame FopuBa U UCTOBap Apyre pooe, jep npeMa NponrcuMa
KOjMa ce peryJmvile MaHuyTanyja ca eKCIUNIO3MBHAM 1 3allaJbUBMM MaTepujama, 3a-
OparmeHO je PUCYCTBO HEOBIaNTheHNX JIMIa Ha MECTy UCTOBapa, YKIby4dyjyhil 1 €BEHTY-
aJHe KyTIie.

Cyn je y TOKy IOCTYIIKa, Ka0 HECIIOPHO, YTBPAKO Jia je AOIUIO A0 IpeKua y pamgy
OEH3UHCKE CTaHMIE OKPHMBJ/BLEHOT, KOje je moueno y 16 yacoBa u fa je omrreheHoM
yckpaheHa npopiaja 6eH3iHa TPBY YT OKO 19 yacoBa, Kafa My je CaoIIIITeHO Aa fobe 3a
mBa caTa Kania he ncropap 6uru 3aBpiieH. [1ocie iBa cara ormrehenu je moHOBO, TOOGKO
OZIrOBOP /1a ICTOBAp HHje 3aBpIIIeH, Majia Ha POCTOPY OKO OEH3MHCKE CTaHWIlE HHje G1-
JI0 IIUCTEPHHU Ca TOPUBOM H JIPYTUX BO3MIIA 32 KCTOBAP, OHOCHO IO/ YTOBAPOM.

Cyp je Ha OCHOBY yTBpHEHOT UMI-EHUYIHOT CTarba OLEHHO Jia je UCTOBap pode Tpa-
jao HeyoOMUajeHo Ayro 3a peloBHE MPWINKE (BUIIIC O IET CATH), TIa HHUje MIPUXBATHO
on0paHy OKPHBIHECHOT, Beh je meHehn 1 TomaTHy YMbeHHMITY KOja je HECIOPHO yTBpheHa,
fla je OKpHMB/bEHN O4YeKMBao NoBehame IeHa OeH3MHa U APYruX HaPTUHUX IepUBarta,
mTO ObjalkaBa y3pOUYHO MOCIEAMUYHY Be3y n3Meby HaBelieHe YMbCHUIEC U HeyoOnJa-
JEHO Jyror Tpajama UCTOBapa, YTBPAXO A je OKPUB/LEHU OIOMO Aa ITpofa OEH3MH KTy
IO PETyIIapHOj IIeHY, Y iBa HaBpaTa ICTOT 1aHa, 6e3 onpasiaHor pasiora. Cyn je moce6-
HO I[EHNO JIa je OKPHUBIbEHN OIITeheHOT N3TOKIO MAITPETAPARLY U T'yOIbEhY BpeMeHa
I1a ra je OIvIacio KpUBUM 300T MOBpefie J0OPUX MOCTIOBHUX O0MYaja M IOCIIOBHOT MOpa-
J71a U3 06NacTy Npy:Kamka TProBUHCKUX YCIIyTa M H3peKao OfroBapajyhy Mepy ApyILITBe-
He UCIWIIINHE.

Opnyka Cypa uyactu npu IIpuBpenHoj komopu Beo-
rpaga, C.6p.40/05 o 17.10.2005. roguse

7. Takcu NpeBO3HHUK KOjI M3/1a KOPHCHIAKY YCIIyre padyH ca NoganyuMa
KOjH1 He OIr0Bapajy CTBAPHOM CTamy CTBApPH, OHOCHO €A MOrPeIHIM
NoJaNyMa 0 eMy, BO3ITY 1 TAKCH YAPYXKemY KoMe MPHIIaJIa, a CBe Y
HaMepH [ia NPUKpHUje HHIEHTUTET 300r HaIIare Behe nene 3a u3Bp-
HIeHy YCJIYTY O MpONycane, YNHH BHIIe OBPea N0OPHX MOCIOBHAX
0014aja ¥ MOCJIOBHOT MOpaa.

Od6pasznoxeme:

Ha ocHoBy npujaBe mHCIIEKTOpa ApyMcKor caoopahaja, Ty:kuarn Cyfga yacTH mo-
KPEHyO je TOCTTIaK NPOTHUB ayTO TAaKCH MPEBO3HMKA 300T ITOBpENie JOOPHX IOCIOBHIX
oOMYaja ¥ TIOCIIOBHOT MOpaJia 300T Tora IITO je HAKOH M3BPIIIEHE YCITyTre TaKCH TIPEBO-
3a, a Ha 3aXTEB CTpaHKe, HANMCA0 pavyH Ha 00pacily padyHa Apyror TaKCH IPEBO3HIKA
1 HarwiaTho Behn M3HOC 3a TaKcw yCIyry Off HPOIHCAHOT.
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Y nocrynky npen CynqoM J4acTi OKPUB/LEHH ce OpaHrO TaKo IITO je MCTHIAO A je
M03ajMHO Off KoJiere padyH-OJIOK jep HUje MMao CBOj ¥ Ha HeMY Halicao MoflaTKe O U3-
BPILICHO] YCITy3W TaKCH ITPEBO3a.

Huje ocriopaBao f1a je HarmraTio BHIIe Of PONKCAHe IIEHe 3a YCIYTY, alii 00jacHAO
je, 1a je To ypaauo jep je KpeHyo y Ipyrd Jieo Tpajia Off OHOTa y KOjH je CTpaHKa XTea,
BEpPOBATHO 3aTO IIITO je Pafro anapaT y KoiauMa 61O YKIbYJeH, T1a Huje Iyo Ha3WB yIu-
1e.

Cypi yacTH je Ha OCHOBY U3BEIEHHX JIOKa3a YTBPAMO f1a je OKpUBJbEHM Ha oOpaciy
padyHa Ha KOMe cy Oniy IMe | ajfipeca APYror TaKCH MPEBO3HMKA YIHCAO IEHy YCIIyre
KOja je Omiia 3HATHO BHIIIA OJf IPOIVICAaHEe M TAKO HOMYHEH PAvyyH N31a0 CTPAHIH Kao
UCIIPaBaH U Jia je CTpaHKy, [IOBOJOM IpuMefOe fia je TaKCUMeTap OTKyIao Behu nu3HOC
0f] yoOM4ajeHor, y TOKY BOXH-€ yOebuBao f1a cy Takcu yciyre IOCKyIIele.

Cyp yacTi je Halllao Jia Cy ce y pajitbaMa OKpPHMB/LEHOT CTeKIIa 00eneKja moBpeaa
RoOpUX IOCTIOBHUAX OOMYaja 1 IOCJIOBHOI' MOpajia 13 O0acTH pyKama TaKCH yCIIyra,
OITIacHO Ta KPUBAM U U3PEKA0 MY OfIrOBapajyhy Mepy ApPYILITBEHE AUCIHUIUIHE.

Omnyka Cyna gactu npu [IpuBpemnoj Komopu bBeo-
rpaga C.6p. 803/03 op 28.02.2005.roguHe

8. IlpuBpenHo ApYyIITBO 32 MPOMET TEYHOT raca Koje nmpopa oxpebheny
KOJIMYMHY raca Koja je seha o 3anpemune Gone y ayToMOOHITy Kynia
W 32 Ty KOJMMMHY HAIUIATH IeHy, Kao 1a je CTBapHO Npopjara, npu
YeMy He oMoryhn Kymity a H3BpII MPOBEpPY CTBAPHO YTO4YeHe KO-
YyHe raca, YMHH BHIIE TNOBpela TO0pPUX NOCIOBHHX O0WYaja M
NOCJIOBHOT Mopaya.

Od6pasnoxeme:

OnryzxkanM npeioroM Tyxkuona Cyfa yacTd OKpUB/LEHOM ITPUBPEHOM APYIITBY
3a MPOMET TeYHUM Ha(PTHUM racoM, CTaB/bEHO je Ha TepeT Jia Cy 3aloclIeHl KOJI NCTOT
Ha racHOj ITyMITH, YTOUMIIN y BO3WIO omrreheHor Behy KONMMUYMHY raca off KONU4YKHE Koja
IpeMa 3alpeMiHu Oolle, IO aTeCTy, MOXKe fla CTaHe.

OKpHBIbEHN HYje CIIOPHO KOMIMYMHY YTOYEHOT raca Kao HU BUCHHY HalulaheHe Iie-
He cMaTpajyhi fa je ToNuKa KOJMMYMHA CTBApHO U IIPOfiaTa jep, TBPAUO je Jia Cy araparu
Ha IyMITH MCIIPABHH, /1a C€ PETOBHO KOHTPOJIHIITY, fla ¢y OasKaapeHu ca BaxKHOIhy 10
Kpaja KaJleHIapcKe TofrHe, a Behy KOMMUuIHy yTOYeHOT raca ofi 3anpemMuse ooue ooja-
CHUO TEXHMYKUM KapaTepucTuKaMa yTakamwa ropusa u npemnoxuo fa Cyg ogbdany om-
TY>KHU IpEJIOT a omrreheHor no3usao Ha OecruiaTany OOyKY pajiu YIIO3HaBamba HaBefle-
HFX KapaKTepUCTHKa raca.

Cyp je Ha OCHOBY U3BE[IEHUX JOKa3a YTBPAUO ia je OKPUBJHEHH HAIUIATHO Kao f1a je
YTOUYHMO y pe3epBoap ayToMoOuia omreheHor Behy KOMMYriHy TEYHOT raca Off KOIIH-
HE KOja je 0 aTecTy NpeiBubeHa fia cTaHe y 601y ayToMOOHIIa, IITO HU OKPUBIbEHU HUI-
j€ CIIopHo U ia OKpUBIbEHM Ha CBOjOj FaCHO] IIyMIIU HIj€ UIMa0 MEH3YPY-€TaJIOH 3a IIPOo-
BEpYy UCTOYEHE KONMMYMHE TOpuBa-raca, Te Jia je Ha Taj HaulMH OHeMOryhHo orrreheHor
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Jia M3BPILM IPOBEPY CTBAPHO YTOUCHE KONMUUIMHE raca, na je Cy/1 U3 THX pasjora Halao
Jia je OKPUBIbEHH YIMHHO MOBPEY NOOPHX ITIOCJIOBHIX O0MYaja U ITOCJIOBHOT MOpalia 13
o6acT mpomeTa poba 1 yclyra OKpUBJHEHOT OIIACKO KPUBUM M M3PEKA0 My OfrOBa-
pajyhu Mepy ApyILUTBeHE TUCIUIUIAHE.
Omnyka Cypa yactu npu [IpuBpennoj komopu beo-
rpaga C.6p36/06 ox 31.05.2006.roguHe
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Cnexwcana Byjunosuh
Munuciuiapcigeo pada, 3ailowbasarea u coyujanste Hoauiduxe

Munusema MunncraperBa paja, 3anonubaBamba
U cOLUjajIHe MOJIUTHKE

Hema 3aK0HCKHX cMeTHbH Aa ce ONMITHM AKTOM WM YTOBOPOM O pajxy
NpeBHAM MPABO HA HAKHATY TPOIIKOBA MOTPEOHNX YCIYTa y CIydajy
CMPTH pOUTEbA.

Y unany 119. craB 1. Tauka 2. 3akona o paay ("Cn.raacauk PC", 6p.24/05, 61/05)
MPOIMCAHO j€ A je MOCIIofiaBall y>KaH jja 3aIl0CJIEHOM HCIUIATH, Y CKIIaly ca ONIITAM
aKTOM, HaKHaJly TPOIIIKOBa IOrPEGHIX YCIIyra y CIy4ajy CMPTH WIaHa y3Ke TOpPOJIHIIE.
Y craBy 4. HCTOT 4JIaHAa, WIAHOM y>Ke IIOPOJIHIIE, Y CMICITY CTaBa 1. Tauka 2. OBOT WIaHa,
cMarpajy ce GpadHu ApyT 7 Aelia 3aII0CIIEHOT .

ITpema TOME, CXOTHO HaBefleHNM ofipefibaMa 3aKkoHa, 3alocIeHd HeMa IpaBo Ha
HaKHajly IOrpeOHIX TPOILKOBA Y CIy4ajy CMpTH popuTerba. Ha cTumame oBor mpasa
HYje Off yTHIIaja YME-ECHIIIA f1a j& POAUTETb KIUBEO Y TOPOIUYHOM JOMahIHCTBY ca 3aIo-
CIIEHVM.

MebyTtrM, HeMa 3aKOHCKHX CMETHGH fa CE OMIITHM aKTOM WIIH YTOBOPOM O pajy
HpeABUY IPaBo Ha HaKHATy TPOIIKOBA MOrpeOHUX YCIIyra y CIy4ajy CMpTH POAUTEIba.

(MuHMCTapCTBO pajia, 3amollbaBatba W COIUjATHE
nomuruke, Opoj: 011-00-904/2006 ox 19. 10. 2006.
TOTIMHE )

3a pane HeuckopumheHor roguummber ogMopa, Mopex 3apaje Koja
NPUNAJIA 3AM0CTIEHOM jep je paguo, ncnnahyje ce m HaKHaga 3apaje 3a
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TOTMIIGA OIMOP U perpec. Perpec je mpaBo 3amociieHor Koje oda-
Be3HO yJ1a31 Y OCHOB 32 HAKHATY 1ITeTe Te ce He uciutahiyje noceono.

IIpema umany 68. 3akoHa o paay (" Ci. rmacauk PC", 6p.24 /05, 6p.61/05) 3amocie-
HP MMa IpaBO Ha TORMIIIHGH OIMOP Y CKIIaJly ca OBAM 3aKOHOM. 3alloClIeHH He MOXKe Jla
ce OffpeKHe HaBefIeHOT IIpaBa, HUTH My Ce TO IIpaBo Moxe yckparutu. ObaBesa je mo-
CIIOfaBIIA /1A 3aMOCIIeHOM 00e30e1 KOpHIIThehe TONUIIHET OMOpa.

AKo nocnopiaBall He JJOCTaBH 3allOCIIEHOM pEIIEhE, CMaTpa Ce Jia je 3aloCIeHOM
YCKPAaTHO IPABO HA FOIMIIH-| OfMOp (WiaH 75.cTaB 3.)

AKO KPHBHI[OM TOCTIOfaBIa 3allOCIEHN He KOPHUCTH TOIUIIELY Of]IMOD, MMa MPaBoO
Ha HAKHAJy IIITeTe Y BUCHHY TIPOCEYHE 3apajie y MPETXO[HA TPH MeCena, yTBpheHe or-
IIITAM aKTOM U YTOBOPOM O pafy (wiaH 76. 3aKoHa).

ITpema ToMe, aKo je 3amociIeHOM IIPECTAa0 PafHy OfJHOC Off CTpaHe MOCIONAaBIIA U3
pa3znora u3 wiaHa 179. Tauka 9. 3akoHa, OJHOCHO aKO ycleJ| TEXHONOMIKUX, EKOHOM-
CKVIX WV OpraHA3alliOHNX IPOMeHa IpecTaHe moTpeda 3a o6aribameM ofpeberor no-
cita Wi fobe 10 cMameha 00MMa IT0Cla, IOCTIOAABAll je y>KaH fia Ipe AaTyMa IpecTaH-
Ka PaJIHOT OHOCA 3al0CIIEHOM OMOTyhH paBo Ha KOpHITheH-¢ TONUIIELET OAMOpA, He-
3aBIICHO OfI TOTA /1a JIX j€ 3aIlOCIIeHH MTOHEO WIX HUje, 3aXTeB 3a KOpUIThermhe TONUIII-
HET OIMOpa. YKOJMKO TOCIIOfiaBal] 3alocIeHOM YCKpaTH IpaBoO Ha Kopuilheme ro-
IUIIRET OMOpPA, OMHOCHO HE JIOCTABH pelllelkhe¢ O KOpHIIThermhy TONUIILET OMOopa
cMuciy wiana 75. craB 3. 3akoHa, AyKaH je Ja My HaKHAJ IITETY 332 HENCKOPHITheH!
TOIUIIIELY OIMOP.

Haxnapa mrrere 3a HerckopuitheHy TOAMIIBEY OIMOp Uciuiahyje ce y BUCHHU IPO-
CEeYHe 3apajie y MPeTXOHa TPU Mecela. 3a IaHe HeNCKOPUITheHOT TOUIITHET OMOpa,
nope 3apajie Koja IpuIiajia 3arocJieHOM jep je paauo, uciuiahyje ce n HakHaja 3apaje
3a TOIMIIERY OIMOD U perpec. Perpec je mpaBo 3amociieHor Koje 00aBe3HO yiIa3u y oc-
HOB 32 HaKHAJTy IITETe Te ce He UcIutahyje MoceGHO.

(MuHHCTapCTBO pajia, 3alolUbaBarma W COLMjAHE
nomutrke, 6poj: 011-00-944/2006 om 12. 11. 2006.
TOJIMHE)

Y cayuajesuma n3 wiana 147. 3akona o pajxy KOJIeKTHBHH YTOBOP,
MOCJIONABAI CJIe0EHNK je MYXKaH a NmpuMerbyje HajMambe TOguHy
flaHa off AaHa MpPOMeHe MOCIOJABIA, OCHM Y CIIy4ajy MCTeKa poKa
BaXKemhA KOJIEKTHBHOT YTOBOPA WM 3aK/by4HBamha HOBOT KOJIEKTHB-
Hor yroopa. OBo je m3y3erak of openada 0 OTKa3y KOJEKTHBHOT
yrosopa u3 unana 264. 3akona, npemMa KojuMa ce KOJIEKTHBHH YTOBOP
npuMerbyje HajayKe [iecT Mecelu.

IIpema unany 150. 3akoHa o papy (" Ca.rmacauk PC", 6p. 24/05, 61/05) nocionasa
CIIeIOEHNK Jiy>KaH je Jla IpAMebyje OMITH aKT IOCIOfaBIa MPETXOIHNKA HajMakbe To-
JIMHY aHa Off AaHa IIPOMEHe ITOCIOAABIIa, OCHM aKo IIpe MCTeKa TOT POKa NCTEKHE Bpe-
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Me Ha KOje je 3aKJbYUeH KOJIEKTHUBHHM YrOBOP KOJI MOCIOAABIa MPETXOIHAKA WA je
JIOIILTO /IO 3aKJbY4IMBaha HOBOT KOJIEKTUBHOT YTOBOPA.

ITocTymnax 3a mpoMeHy KONEKTHBHOT YTOBOpa MOKE jja OTIIOYHE Ipe MCTeKa Baxe-
Ha KOJIEKTUBHOT YTOBOpPa, OJHOCHO TIpe POKa Off FOAIMHY /laHa, IIPEroBOprMa ca perpe-
3€HTaTUBHIM CHHUKATOM 3a 3aKJbyJBare HOBOT WJIH IPOMEHY NPEY3eTOr KOJIEKTHB-
HOT YyroBopa. AKO ce TIPeroBopy OKOHYAjy YCIIEIHO, 3aKIby4yje ce HOBH KOJIEKTUBHA
YTOBOp MITM QaHEKCOM BpIIle M3MEHE TPEY3eTOor KOJIEKTUBHOT YToBOpa. Y CIIyJajy fa ce
HE MOCTHTHE CarvIacHOCT 3a 3aKJbYUMBaH-¢ HOBOT WM IIPOMEHY NPEY3eTOr KOMEKTHB-
HOT YTOBOpA MICTH OCTaje Ha CHa3M 1 ITOCIIOfaBal] je y 00aBe3H jia ra puMembyje.

AKO pOK BaXKeHa KOJIEKTUBHOT YTOBOPA HACTYIIH IIPe UCTeKa poKa Off TOAUHY Aa-
Ha, Tpeba Jia ce TIOKPEHe MOCTYNaK 3a 3aK/bYUlBal-e HOBOT KOJIIEKTUBHOT YTOBOPa aKo
Cy UCITyE-€HH YCIIOBH 32 3aKJby4MBarhe KONEKTHBHOT YTOBOpa KO IIOCIIOfaBIIa cliefoe-
HEKa. Y CIIy4ajy fla ce IIOCTUTHE CarfIaCHOCT 3aKJby4yje ce HOBH KOJIEKTWBHH yTOBOP.
AKO ce He IOCTUTHE caryIaCHOCT IOHOCH Ce MPABIJIHIK O pafiy, IOf] YCIOBIMA U3 WiaHa
3. 3akoHa.

Ynanom 264. 3aKkoHa je IPOMMCAHO [ia BaKEHe KOJIEKTUBHOT YTOBOpA IIpe UCTEKA
POKa Of TpH TOJIFHE MOXKe IPECTaT! CIOPa3yMOM CBHX YYeCHHKa WJIM OTKa30M, Ha Ha-
YMH yTBpHEH 3aKOHOM. Y CIIy4ajy OTKa3a, KONEKTUBHU YTOBOP ce NPUMEmbYje HajayKe
IIeCT Mecely Off fJaHa NOJHOIIEHa OTKa3a, C THM IITO Cy YIECHHUIM IY>KHH 1a OCTYIIaK
MperoBapama 3aoyvHy HajkacHuje y poKy off 15 1aHa off 1aHa MOAHOIIEekha 0TKa3a.

KonexkTrBHE yroBop Moxe Jia IPECTaHe aKO CBY YYECHUIN KOJIEKTUBHOT YyrOBOpa
HOCTHTHY CIIOPa3yM jfja KOJIEKTUBHH IpecTaje fja Baxku. MebyTuM, KOJeKTUBHI yTOBOP
MOXe Jla OTKaKe CBaKH Of yyecHrKa IojefuHayHo. OTKa3 Tpeba Jja cagpsKu pasiiore
300T KOjHX Ce OTKa3yje KOJIEKTHBHU YTOBOP Ka0 U POK Kajja IpecTaje 1a Basku. AKO KO-
JIEKTUBHUM YTOBOPOM HHje NpefBUbEH APYIM POK IPECTaHKa BaKeHa KOJIEKTUBHOT
YrOBOpa, KOJIEKTHBHH YrOBOP TIPECTaje fja BaKH IO UCTEKy 6 Mecely Off AaHa Kafa je
HOJHET OTKa3.

Ilpema Tome, y ciy4yajeBuMa u3 wiaHa 147. 3akoHa o pafy KOJEKTHBHU YTOBOP,
HocnofiaBall cCleffOCHIK je AyXaH Jia IpAMembyje HajMambe TONUHY laHa Off jaHa IIpoMe-
He TOCTIOfaBIia, OCUM Y CIIydajy UCTeKa poka BakeHa KOJIEKTHBHOT YTOBOPA MITH 3aK-
Jby4MBaH-a HOBOT KOJIEKTHBHOT yroBopa. OBO je u3y3eTak of ofipefiadba 0 OTKa3y KO-
JIEKTUBHOT yroBOpa U3 WwiaHa 264. 3akoHa, TpeMa KojuMa ce KOJIEKTHBHU YTOBOP IpH-
MemYje HajaysKe IIeCT MECEIlH.

(MunucrapcTBO pajia, 3amonUbaBakba M COLMjaJTHE
nmonutuke, Opoj: 011-00-1070/2006 o 12. 12. 2006.
TOIHE)

3a obaBbame NMpUBPeMEHNX M MOBPEMEHHX MOCI0BA MOCTIOABAIL
MoXKe Ja aHTKYyje: 3aM0cIeHor, KOjU je y paHOM OJHOCY KOJX Hera
WIH JAPYyror MNOCTIOAABIA €A HENyHHM BpeMEHOM; He3anocJIeHNM
JIMIeM U NeH3HOHHCAHNM JIiieM (He MOXKe HHBATIMJICKH NIeH3HoHep).

Ca ogpebennm nmnem mMoxe ce 3aKbY4HTH YTOBOP O Jielly ¢aMo 32
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o0aR/pame MOCI0BA KOjU Cy BaH JEJIATHOCTH TOCIIOJABIA, a Koja
HMAjy 32 NpeMeT CAMOCTAIIHY W3pagy Wi onpasky ofapehene
CTBapH, CAMOCTATIHO I3BpIlee ofipehenor hIBHYKOr WIH HHTeTeK-
TYaJHOT HOCJIA.

3akoH o pany ("Ca. rmacauk PC", 6poj 24/05 u 61/05) y wiany 197. nponucyje na
HoCTIOfaBall MOKe 3a 00aBJbare MOCIOBA KOjH CY IO CBOjO]j MPUPOY TAKBY fla HE TPajy
myxe oy 120 pagHuX JlaHa y KaJeHIapCcKOj TOUHY Jla 3aKJbyYd YTOBOP O 00aBIbamy
NPUBPEMEHHX 1 TOBPEMEHMX ITOCIIOBA Ca: HE3AMOCIICHIM JIULEM; 3allOCTICHUM KOjH pafr
HEIYHO PAajHO BpeMe - O MyHOI' pajHOr BpeMeHa U KOPUCHUKOM CTapOoCHE NEH3Hje.
YroBop 0 00aB/bay MIPUBPEMEHUX U MOBPEMEHUX II0CNIOBA 3aKIbydyje ce Y IMHUCAHOM
OONHKY.

W3 3axTeBa ce BUY ja NMOCJIOBU Koje CTe HABEIM UMAjy NPpUBPeMeHH 1 NOBpeMeH!
Kapakrep. 3a o0aB/bambe OMEHYTUX TIOCIIOBA MOCIIOfABAll MOXeE Jia aHTaxyje: 3aIo-
CJICHOT, KOjH j€ Y PajJHOM OfHOCY KOJ| Fs€T'a HJIH APYTOT MOCITIOAABIia ca HEIyHUM BpeMe-
HOM; HE3aIlOCIICHIM JIMIEM W NICH3VMOHVCAaHUM JIMIIEM (He MOXKe MHBAIVJICKU TEH3UO-
Hep). [TocnonaBar Moxke 3a 06aBbarke MPUBPEMEHNX M IOBPEMEHHMX MOCTIOBa Jia 3aK-
JbYYH U YTOBOP Ca JIULEM KOj€ je WIaH OMIIQAMHCKE WM CTYAECHTCKE 3afpyre U Koje Huje
crapuje o 30 ropuHa (wiaH 198). Paj Ha oBUM mociIoBMMa ce He cMaTpa pajiHAM OffHO-
COM M OTPaHIYEH je BpEMEHCKH, TAaKO Aa OfjpeheHu ocao y KajleHgapcKoj TOf[MHU aHTa-
>KOBaHO JIMIEe MOXe Jla o0aBiba Hajryxe 120 pagHux faHa HEMPEKUHO WK ca MPEKHU-
nuMa, 6e3 003upa Ha THEBHO pajHo Bpeme. [locmonasarl u nuie Koje o0aBiba IpuBpe-
MEHE U MOBPEMEHE MOCIIOBE YrOBApajy BPCTY MOCNA, HAUMH U3BPILIEHA, POK 3a KOjU ce
NOCIIOBU 00aBIbajy M HAKHAMY 3a paf.

Jlvma xoja 06aBsbajy IpUBpPEeMeHe U MOBPEMEHe NOCIOBE MMajy NpaBa U3 MeH3W;)-
CKOT' ¥ WHBAJIMJICKOT U 3[PaBCTBEHOI OCHTYpama M OCHTYparha 3a CiIydaj He3arocle-
HOCTU K20 3anociieHd. OCUrypaHulli 3arociieHn ¢y IpeMa wiany 11. Tauka 9. 3akoHa o
NeH3njckoM 1 mHBamycKoM ocurypamy( " Ci. rmacauk PC", 6poj 34/03,64/04,84/04,85/
05,101/05,63/06) u myia Koja y CKIIay ca 3aKOHOM 00aBibajy PUBPEMEHe 1 TOBpeMeHe
HOCTIOBE, aKO HUCY OCHTYPaHU IO APYroM ocHoBy. ITpema umany 14. craB 2. ucror 3ako-
Ha CBOjCTBO OCHTypaHMKa Ce YTBpbyje Ha OCHOBY NpHjaBe Ha OCUTypaH-€, OTHOCHO Ofja-
BE OCHTypamba.

IIpema unany 199. craB 1. 3akoHa, mociofaBar MoKe ca offpeheHIM JINIEeM 1a 3aK-
JBY4YH YTOBOP O JIely paju o0aBibama II0CIIOBa KOjH Cy BaH JIeJIaTHOCTH IOCIOAABIA, a
KOjU IMajy 3a IIpeAMET caMOCTalIHy U3pajly WK OIpaBKy ofpebene cTBapu, caMocTas-
HO W3BplIeke ofpeheHor (pu3MYKOr WK MHTeNeKTyaaHor nocna. Ilpema Tome, ca
ofipebeHNM JHIeM MOXeTe 3aK/bYUUTH YTOBOP O JEIy €aMO 32 00aB/bamke MOCI0Ba KO-
jU cy BaH JIeJIATHOCTH Balller APYIITBA, a KOja MMajy 32 npeaMeT CAMOCTAIIHY H3pajxy
I ONPABKY ofipeheHe cTBapH, caMOCTAIIHO U3BpILeme ofpeheHor (pu3HIKor Wi uH-
TEJIEKTYAJHOT MOcJIa. YTOBOP Ce 3aKJby4yje y MicaHoj popMH ca yTBpHEHUM pOKOM I0-
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YeTKa U 3aBpILETKa M0CNa, a JIUIE KOoje je 3aKIbYIIIO YTOBOP MMa IIPaBo Ha HAKHANY Y
BHUCHHHM KOja je yTOBOpEHa.

(MuHHCTapCTBO pajia, 3amolbaBarba W COLMjATHE
nonutrke, Opoj: 011-00-1156/2006 op 21. 12. 2006.
TOJIUHE)

AKOo je 3amociieHn Koju pamy ckpalieHo pajHo BpeMe 0CTBapHo NPaBo
HA IyH FOMILIGN OIMOP MMA NPABO HA perpec y MyHOM H3HOCY YTBp-
ben omurnM akroM u yropopom o pany.

Y umany 52.craB 3. 3akona o pafy ("' Cn.rnacauk PC",6p.24/05, 61/05) je mpommuca-
HO JIa 3aIIOCJIeHN KOju pajii ckpaheHo pajiHO BpeMe MMa cBa IpaBa M3 PajiHOT OfjHOca
Kao JIa pajiyi ca MyH\M PaJHAM BPEMEHOM.

ITpema TOMe, 3amoCIeHH KOju paju cKpaheHO pajiHO BpeMe OCTBapyje MpaBo Ha ro-
JUIERA OIMOP CXOTHO WwiaHy 68. 3aKOHa, Kao W 3aMOCICHN KOjH Pajiy YHO PAJIHO Bpe-
Me. ITpaBo Ha perpec 3a KopHIlherhe TOUIIELET OIMOPA 3aBUCH Off OCTBAPEHOT MpaBa
Ha TOAMIIEGU OIMOD, a He Off MY>KUHE PaHOr BpeMeHa. AKO je 3amocieHn KOju paiu
ckpaheHO pajiHO BpeMe OCTBAPHO MPABO HA ITyH FOUILIELI OJIMOP MMa TIPABO HAa Perpec
y IyHOM U3HOCY YTBPHEH OMIIITAM aKTOM M YTOBOPOM O Pafy.

(MunmncrapcTBO pajia, 3almonUbaBaka M COLMjaJIHE
nomutrke, O6poj: 011-00-1239/2006 op 26. 12. 2006.
TOTAHE)

IToponu/bCKO OACYCTBO je OACYCTBO KOje 3aloc/IeHa XKeHa HMa NPaBo
[ia OTNOYHE HA OCHOBY HA/IA3a HAWIEKHOT 3IPABCTBEHOT OpraHa
Hajpanuje 45 nana, a o6ase3Ho 28 nana npe Bpemena ogpehenor 3a
nopohaj u Tpaje 10 HaBpiIeHa TPH Mecena of fana nopobhaja. Hakon
TOT TIEPHONIA 3aMOCIIeHa JKeHa MMa NMPaBo Ja PaaM Here JAeTeTa Kopu-
CTH OJCYCTBO JI0 HcTeKa 365 nana of naHa OTHOYMIHGAMA NOPONIb-
CKOT OJICYCTBa 3a MPBO M JPYro Aere OJHOCHO 3a Tpehe W CBaKo
HapeTHO HOBOpol)eHo fieTe y YKYIIHOM Tpajarmsy 011 ABE rOiHe.

3akoHoM o pany ("Cnrmacauk PC", 6p.24/05) koju ce mnpuMmemyje Of
23.03.2005.rogune, y wiany 94. 6mio je npeBrbeHo Ja 3arnociieHa KeHa MMa paBo Ha
OJICYCTBO ca pajia 360r TpynHohe 1 mopobaja, Kao 1 OAICYCTBO ca pajia pajiul Here fieTeTa,
y YKYITHOM Tpajary off 365 faHa 3a IPBO U IPYro JieTe, ORHOCHO JIBe TOAuHE 3a Tpehe u
YETBPTO AETE.

3aKkoH 0 W3MeHaMa 1 jionmyHama 3akoHa o pany ("Cr.riacauk PC", 6p.61/05) je
crymuo Ha cHary 19.07.2005.roguse. M3MeHama 1 fonyHama 3aKoHa je IIPOMKCAHO fia
3arociieHa XeHa UMa IpaBo Ha OJICYCTBO ca pajia 300T TpyaHohe 1 Hopobaja, Kao 1 Ofi-
CYCTBO ca pajia pajil Here ieTeTa, y YKyIHOM Tpajamy of 365 faHa.



114 IIpaBo u mpuspena 6p. 1-4/2007.

Onpen6om wiana 94a 3akona o pany (" Ci.rmacauk PC", 6p. 24/05 u 61/05), a xoju
ce nmpumemsyje oxr 01.01.2006.roguHe, TpOMICaHO je /1a 3armociieHa KeHa ¥Ma MpaBo Ha
HOPOJHUIBCKO OJICYCTBO 1 IIPaBO Ha OJICYCTBO ca pajia pajiil Here fieTera 3a Tpehe u cBako
HapeiHO HOBOPOHEHO ieTe y YKYIHOM TPajarby Off ABE TOfIHHE.

IIpema ToMe, aKO je MOPOTI/ECKO OICYCTBO OTBOPEHO Mpe CTYNAmha HA CHArY H3Me-
Ha 1 fonyHa 3akoHa o paxy(19.07.2005.roquse), 3anociiena ;keHa IMa NpaBo Ha MOpo-
JTHJBCKO OICYCTBO H OJICYCTBO €A Pajia pajy Here AeTera, y YKYNMHOM Tpajamy Of ABe ro-
auHe 3a Tpelie u YeTBpPTO AeTe.

3anociena ;keHa Koja je 0TBOpIIa NOPOAUBCKO OJICYCTBO y nepuonay of 19.07.2005
mo 01.01.2006. romiHe Ma MPaBo Aa OACYCTBYje ca paja Mo HABeIEHOM OCHOBY Y Tpaja-
By of1 365 nana.

3anociieHa XkKeHa Koja OTBOPH NOPOMWBCKO ofcycTBo HakoH 01.01.2006.ronume
1Ma NPABO HA MOPOJI/BECKO OJCYCTBO €A pajga paju Here jerera 3a Tpehe n cBako Ha-
perHo HoBopoleHo ere y YKYNHOM Tpajamby Of ABe FOiiHe.

Mebytum, 13 Balller 3axTeBa ce He BUIM KOT IaTyMa je 3allocIeHUM XKeHama OTBO-
PPEHO TIOPOAMIBCKO OJICYCTBO (HHUje OUTaH JaTyM Nopobaja), a IITOo je HEOXOAHO KON yT-
BpbuBam€ neprosia Tpajama Ipasa Ha HOPORUIECKO OJICYCTBO U OAICYCTBO ca pajia pau
Here fietera ( je/iHa WM /IBe TOUHE).

IIITo ce Tiye Baler Apyror nuTama, y wiady 94. cras 1. u 3. 3akoHa o pafy je npo-
TIMCAHO J1a TIOPOAMIBCKO OfICYCTBO (OfICYCTBO ca paja 360r TpyaHohe u mopobaja ) Tpaje
J10 HaBpIIIeHa TPH Mecela Off jaHa nopobaja. I1o ncTeKy opoarIECKOT OfICYCTBA 3aI10-
CcIIeHa JeHa MMa IpaBo Ha OJICYCTBO ca pajja pajiil Here AeTeTa JI0 McTeKka 365 maHa of
JlaHa OTIOYMHaHha IIOPOANIECKOT OICYCTBA.

ITpema TOMe, TOPORMIBCKO OJICYCTBO j€ OACYCTBO KOje 3aroclieHa XeHa UMa IPaBo
Jla OTIOYHE Ha OCHOBY Hajla3a HaJIesKHOT 3[IPaBCTBEHOT OpraHa HajpaHuje 45 jaHa, a
obaBe3HO 28 gaHa npe BpeMeHa ofjpeheHor 3a opobaj 1 Tpaje 1o HaBpIlieHa TPX Mece-
I1a off faHa Iopobaja. HakoH Tor nepuona 3amocieHa xkeHa nMa IpaBo f1a Pajid Here fie-
TeTa KOPHUCTH OJICYCTBO /IO McTeKa 365 fjaHa off JaHa OTHOYMH>aha IOPOIUIBCKOT OfICY-
CTBa 3a IIPBO U APYro AeTe OJHOCHO 3a Tpehe M CBako HapegHO HOBOPODEHO fAeTe Y
YKYITHOM Tpajamby Off IBE TOfIHE.

(MunHCTapCTBO pajia, 3amolubaBatba M COLMjASTHE
nonutuke, Opoj: 132-04-136/2006 op 21. 12. 2006.
TOJIMHE)

AKO je 3an0cJIeHOM NPecTao pajHu OHOC NocJie OKpeTamba CTevyaj-
HOT NOCTYNKA U pemierseM PoHa NeH3MjcKOr M HHBAIUACKOL OCUTY-
pama, yrBpheHo nmpaBo Ha meH3Hjy Hocjie NOKpPeTama CTe4yajHor
MOCTYIIKA, 3a10CJIeHN HeMA NMPAaBo Ha HCIUIATY OTPIPEMHNHE U3 cpel-
craBa ®oHa COMMIAPHOCTH.

Unanom 125. Tauka 3) 3akoHa o paay ("Cn.rmacauk PC", 6p.24/05, 61/05) yrBpbe-
HO je J1a 3all0CJIEHU MMa TPaBo Ha KUCIUIaTy OTPIPEMHUHE 300T OfijTacka y IeH3Hy y Ka-
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JICHIAPCKOj TOIIMHY Y KOjOj je TIOKPEHYT CTeUajHH MOCTYNaK, aKo je TPaBo Ha NICH3UjY
OCTBapHO IIpe IOKpeTarba CTeYajHOT IIOCTYIIKA.

IIpema TOME, IPaBO Ha WCIIIATY OTPIPEMHMHE n3 cpefcTaBa PoHa conmpapHoO-
cTH, 300T OfjyIacka y IeH31jy MMa 3a1locIeH KOME je y pererny PoHya NeH3ujcKor 1 uH-
BJIMJICKOT OCHTYpar-a YTBPHEHO NPaBo Ha CIUIATy NIEH3Hje TIpe MOKPETamka CTedajHoT
HOCTYyIKa. AKO je 3aIoCcIeHOM IIPECcTao pagHu OFHOC MOCTIE IIOKPEeTamha CTEYAjHOT TI0-
CTyIKa 1 pememheM PoHa MeH3MjCKOT 1 MHBAMCKOT OCHTYparsa, yTBpheHO IpaBo Ha
NEH3Mjy TOCIIe MOKPEeTamka CTeYajHOr MOCTYIIKA, 3allocIeH HeMa NpaBo Ha UCIUIATy
OTpIpPEMHIHE.

C 063upoM fia je Bama npectao paguu ogHoc 29.03.2002. rofuHe, peleneM cTevaj-
Hor Beha II. ST.183/2002 o 29.03.2002. rofiuHe, a HAKOH TOra CT€ OCTBAPWIN MHBAIU-
cky nensujy 24.03.2003. roguHe, HeMarte MpaBo Ha UCIUIATy OTPIPEMHIHE 300T Ofylacka
y IIeH3Wjy, jep cTe NpaBo Ha NEH3Hjy OCTBapIUIN, IIOCIIE IIOKPEeTamka CTeYajHOT MOCTYIIKA.

(MunncrapcTBO paja, 3alonUbaBaka W COLMjaJIHE
nonutrke, Opoj: 181-01-571 /2007. op 23. 01. 2007.
TOTAHE)

JenHo mIe MoXKe IO HCTEKY YTOBOpa O NPUBPEMEHNM 1 IOBPEMEHNM
NOCJIOBAMA, KO MCTOT MOC/IONABIA 32 00aB/baibe IPYrUX NMOCI0Ba
NPUBPEMEHOT Wi MOBPEMEHOT KAPAKTePa, BHIIIE MYTA Y TOKY KA/IeH-
JapcKe TOMHE J1a 3aK/bY4H YIOBOP O NPMBPEMEHMM H MOBPEMEHHM
NOCIIOBHMA KOj! He TPajy Ayxke ox 120 pagaux nana.

Ynanom 197. 3akona o pany (" Ci.rimacauk PC", 6p.24/05,61/05) npensubeHo je na
HocJIofaBall MoKe 3a 006aBabarhe IOCTIOBa KOjH CY IO CBOjO]j IIPUPOJH TAKBY Jla HE Tpa-
jy myxe on 120 pagHuX aHa Y KaJleHAApCKOj TOIUHY J1a 3aKJbYYH YTOBOP O 00aBIbamy
NPYBpEMEeHNX 1 TOBPEMEHHX MOCIIOBA ca: 1) He3aloCIeHM JIULEM : 2) 3aII0CIIEHIM KOju
Paju HEMyHO PajiHO BpeMe — 10 ITYHOT PajiHOT BpeMeHa U 3) KOPUCHUKOM CTapOCHE MeH-
3uje. YTOBOP 13 CcTaBa 1. OBOT WiIaHa 3aKJbydyje Ce Y MICAHOM OONUKY.

IIpema ToMe IpUBpPEMEHN U TIOBPEMEHH IIOCIIOBH CY BPEMEHCKH OrpaHWIeHu. 3a-
KOHCKO OrpaHnuerh-¢ 00aBIbamba OBHX TTocoBa off 120 pajjHux fjaHa y KaleHIapcKoj ro-
JIMHY OFIHOCH ce Ha BpeMe 00aBJbarba CBaKOT KOHKPETHOT II0CIa ¥ He OTHOCH ce Ha 6poj
mna koju he o6apmbarn oBe mocoBe. Onpebenn nocao He MOXKe Tpajatu ayke o 120
PafHMX AaHa y KaleHIapcKoj TOfMHM, a CBAKOT PaJHOT laHa MOKe ra 006aBIbaTH jeTHO
WUITY BUILIC JIATIA.

IIpema ToMe, jeTHO JTUIE MO3Ke TI0 ICTEKY YTOBOpa O MPUBPEMEHNM 1 TOBPEMEHIM
TIOCTIOBAMA, KOJI FICTOT' TTOCIIONABIA 33 00aBIbarbe APYTUX IMOCIOBA TPUBPEMEHOT HITH
TIOBPEMEHOT KapaKTepa, BUIIIE TyTa y TOKY KaJleHTapcKe TOIUHE fla 3aKJbYI YTOBOP O
MIPUBPEMEHNM U TIOBPEMEHNM MOCJIOBUMA KOjH He Tpajy Ayke off 120 pagHux gaHa.

(MunucTapcTBO paja, 3anonubaBarkba M COLUjaIHe
nonuTuke, 6poj: 011-00-1221 /2006-02 ox 19. 01. 2007.
TOJIMHE)
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ITocsionaBan MoXe fAa 3acHyje pagHi OHOC €A CTPAHUM JAPXKAB/baHH-
HOM IOI YCJI0BNMA yTBphennM 3akoHOM o pafy (OTIITH B OceGHH )
7 3aKOHOM O YCJIOBHMA 3a 3aCHMBAI-€ PAJHOTr OHOCA €A CTPAHHM
ApP)KaB/baHAMA.

Ynanom 2. 3akona o papay ("Ci.rmacauk PC",6p.24/05,61/05) npormmicano je ma ce
HeroBe ofipende NMpUMERYjy U Ha 3allociieHe CTpaHe ApsKapjbaHe M Jmna 0e3 ApsKas-
JbAHCTBA KOJU pajie KOf NocloAaBla Ha Tepuropyju Penyonuke Cpbuje, ako 3aKOHOM
HHje ApyKunje oapebeHo.

IIpema unany 29. 3akoHa 0 pafy, CTpaHH Ap:KaB/baHUH WK Jiule Oe3 Ip:KaBbaH-
CTBa MOXKe JIa 3aCHYje PajiHi OFHOC IOf] YCIIOBAMA YTPBpHeHIM 3aKOHOM O Pajiy ! HO-
ceOHUM 3aKOHOM.

Y cknany ca ynasoM 2. craB 1. 3akoHa 0 yclioBUMa 3a 3aCHUBAL-E PAJJHOT OffHOCA ca
crpannM apxkasrbanuma (" Cit. mact COPJ" ,6p.11 /78,64/89,42/92,24/94,28/96 u 101/05)
CTpaHH [IP>KaBIbaHUH U e 6e3 ApKaB/baHCTBA MOXKE Jja 3aCHYje pajHK OfHOC ca Io-
CIIOfABIIEM aKO UMa Ofl00pEmhe 3a CTATTHO HACTAMmEhe, OTHOCHO 3a NPUBpPEMEHN Gopa-
BaK ¥ aKo Jjo0uje oo0per-e 32 3aCHUBALE PAJJHOT OJHOCA.

IIpema unany 4. 3akOHa O YCIIOBHMA 32 3aCHUBA-E PATHOT OfJHOCA ca CTPAHUM JIp-
>KaBJbaHUMa, TIOCIIONABALL je Ay>KaH Aa ce 0OpaTH HaJIEXKHOM OpraHy 3a IOCJIOBE 3a-
HOIIbaBamha 3aXTEBOM 3a o0Hjare O00pEa 3a 3aCHUBA-E PAJHOT OHOCA CTPAHOT
ApsKaBJbaHNHA KOjU IMa Ofl00pem-¢ 3a IPUBPEMEHN OOpaBak.

IIpema ToMe, ocITOEaBaI] MOXKE /1a 3aCHYje pajHy OFHOC Ca CTPAHIM JIp>KaBIbaH!-
HOM TIOf] YCIIOBMMa YTBpheHMM 3aKOHOM O papy (OmmTH ¥ moceGHU ) 1 3aKOHOM O
yCIIOBHMA 32 3aCHUBAK-E PAJHOT OJTHOCA Ca CTPAHUM JIpKaB/baHIMA.

(MuHMCTapCTBO pajia, 3amollbaBatba W COIUjATHE
nomurake, Opoj: 011-00-951 /2006. ox 24. 01. 2007.
TOTIMHE)

Hcennara HakHaje 3a HeXpaHy He MoXKe ce BPIINTH Y GOHOBHMA, pOou
U ¢JIN4HO, Beh camo y HoBI.

3akoHoM o papy (" Ci.rimacauk PC",6p.24/05, 61/05) y wiany 118. Tauka 5. yrBpbe-
HO je IpaBo 3aIl0CIIEHOT 3a UCXpaHy y TOKY paja. BucuHa HakHajie 3a UCXpaHy HUJE YT-
BpbeHa 3akoHoM. OMIITUM aKTOM WJIM YTOBOPOM O pajly YTBpbyje ce BUCHHA HaKHaJe
3a ucxpany. C o031poM fa cxopgso unady 105. craB 3. HakHaja 3a MCXpaHy y TOKY paja
MMa KapakTep 3apajie, NCIUIaTa Mopa jia ce BPILH UCKIbYJrBO y HoBiy ( wian 110. craB
2.)

IIpema Tome 6e3 0031Mpa Ha HaUMH OpPraHW30Ba-a MCXpPaHE 3a 3arocieHe Off
CTpaHe IociofaBla (y COICTBEHOM PECTOpaHy MM PecTOpaHy KOf APYTOT IIOCTIONaB-
1a). Vcmiara HakHaje 3a HCXpaHy He MOXKe Ce BPIIUTH Y OOHOBMMa, poOu 1 . Beh ca-
MO Y HOBIIy.

(MuHMCTApCTBO pajia, 3aMoIIbaBAHA U COLMjATHE TOMH-
THke, 6poj: 120-01-167 /2006. o 19. 01. 2007. roxuse)
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3aKkoH He NPONuUCyje BpeMEHCKO OrpaHnyerse TPajambha OKOJHOCTH Ha
OCHOBY KOjHX IOCJIOIABAI BPIIHN NPEPACIONETy PagHOT BpeMeHa.

3akoH o papy ("Cn.rmacauk PC",6p.24/05, 61/05) uman 57. omoryhasa nmocnonas-
Iy /1a CBOjOM OJITYKOM YTBPIU PEPACIIONEIy PATHOT BpeMeHa Kajja TO 3aXTeBa IPHPO-
Jla AeTaTHOCTH, OpraHm3alyja payia, 60Jbe KoprIhemne cpeficTaBa paja, panioHATHIje
Kopuihemhe paJHOT BpeMeHa 1 M3BpIIehe offpeheHor nocia y yTBpheHnM poKOBAMA.

Iepwon 3a Koju ce BpIIM IIPepacIiofiesia pagHoOT BpeMeHa yTBphyje ce OTyKOM Mo-
cropaBia . [Tpepacmonena pagHor BpeMeHa Be3aHa je 3a KalleHapcKy TONUHY 1 BPIIH
Ce TaKO Jla YKYITHO PaJJHO BpeMe 3alOCIEHOT Y TIEPUOTY Off IIECT MECEl Y TOKY KaleH-
IlapcKe TOfiHEe y IPOceKy He Oyfie AysKe Off MyHOT PajHOr BpeMeHa. Y Cllydajy mpepa-
CIofiesie pagHor BpeMeHa, pajiHO BpeMe He MOsKe JIa Tpaje myxke of 60 qacoBa HEfIeIHHO.

PamHO Bpeme y TOKy aHa MOXe Jja Tpaje Hajayske 14 gacoa jep omMop n3meby aBa
pajiHa TaHa Mopa Jia Tpaje HajMambe 10 yacoBa, y ckitaiy ca wiaHoM 59. cTaB 2. 3akoHa O
pany.

Y cknagy ca wiaHoM 60, a y Be3n wiaHa 52. 3aKOHa O pajty, pepacioyiena pagHor
BpeMeHa He MOXe Ce BPIIHNTH Ha MOCJIOBMMA Ha KOjiMa je YBEeleHO cKpaheHO pamHo
BpEMe 3arocyIeHOM KOjU Pajii Ha HAPOUUTO TEIIKIM, HAIOPHIM U 32 3[PaBJbe IITEeT-
HFM TIOCITOBIMA, YTBPHEHIM 3aKOHOM HITH OIIIITAM aKTOM.

IIpema ToMe, mpepacnofesia pajjHOT BpeMeHa MOXKe fia ce M3BPIIHN Kajia TO 3aXTeBa
IpUpofia AEJIaTHOCTH, OpraHu3alyja pajia, 6ombe KopuIlhemne CpeficTaBa paja, pamuo-
HaJIHYje Kopullthemhe pajHOT BpeMeHa 1 U3BplIeke ofipebeHor nocina y ogpebeHnM po-
KOBMMA. 3aKOH HE IPOIHUCYje BPEMEHCKO OTPaHUUCH-E TPajarba OKOIHOCTH Ha OCHOBY
KOjUX TIOCIIOiaBal] BPIIY IPepaclofiesly pagHOT BpeMeHa.

(MuHHCTAapCTBO pajia, 3amolubaBatba M COLMjASTHE
nonuruke, 6poj:130-00-14/2006. ox 24. 01. 2007. ropuse)

ITocionaBan je ay:kaH 1a CBUM CHHIMKAJIHMM OpraHu3anujama koje
Cy OCHOBaHE M YNNCAHE Y PErncrap, He3aBHCHO O TOTa Ja JM Cy
penpe3enTaTuBHN WIH He, 00€30€eTH YCIIOBe Pajia HEONXOHe 3a paj
CHHIMKATA.

1.-2. 3akona o pany ("Cn.rmacank PC",6p.24/05, 61/05) y unany 210. npornucyje
71a je TocIIoaBal] Ay>KaH /ja CHHANKATy 00e30e/l TEXHITYKO-IIPOCTOPHE YCIIOBE M IPHU-
CTYI HofanyMa 1 nH(popMaljaMa HEOIIXOHNM 32 00aBIbarbe CHHIMKAJIHUX aKTHBHO-
cri. TeXHIYKO-NIPOCTOPHM YCIIOBU 32 OOaBJbal-e aKTHBHOCTH CHHJVKATa yTBphYjy ce
KOJIEKTHBHIM YTOBOPOM FITH CIIOPAa3yMOM ITOCTIOfaBIIa ¥ CHHIAKATA.

IIpema Tome, mociopaBali je y>kaH ia CBUM CUHIMKAIHIM OpraHu3alnyjama Koje cy
OCHOBAHE U YIINCaHe Y perucTap, He3aBHUCHO Off TOTa 1a JIM Cy PENPe3eHTaTHBHH WX He,
00e30e11 yclloBe pajia HEOIXOfHE 3a paj cuHpukara. OBu ycloBu ypebyjy ce Komek-
THBHIM YTOBOPOM WJIM CHOpa3yMoM m3Meby ciHinKara u mociofasia. Konekrusamm
yroBOpoM Tpebasu Ou fja Oyay YTBpbeHu yClIoBH pajia 3a CHHAMKATE YUECHUKE KOJEK-
TUBHOT yroBopa. [Ipyru cuHIuKaTH yCIIOBE pajia ca MmociiofasLeM Tpeda fja ypebyjy cro-
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pasymoM. TexHIIKO IPOCTOPHE YCIIOBE 32 paj] MOCIOAaBAaIl Hje ysKaH fja y ©ICTOM 00-
JIKy 06e30e/iy 3a CBe CHHMKare, Beh y 3aBucHOCTH Off 6poja WiaHOBa CHHAWKATA.

3. INopen ocTanux npaBa Koja IMajy CBU CHHIWKATH, IaKJie W CHHAUKATH KOji HUCY
penpe3eHTaTuBHY, WiaHoM 239. 3akoHa 0 pajly YTBpheHa Cy MmpaBa perpe3cHTaTUBHIX
CHHJTMKATA ¥ TO:

1) mpaBo Ha KOJEKTUBHO TPErOBAPaLE U 3aKJbYUMBAE KOJICKTUBHOT YTOBOPa Ha
ofroBapajyhem HUBOY:

2) mpaBo Ha yJelhe y peliaBamy KOJCKTHBHIX PAJIHIX CIIOPOBA:

3) mpaBo Ha yueiihe y pajy TPUIAPTATHIX ¥ MyJITUMIAPTUTHAX TeJla HA OArOBapa-
jyheM HuBOY:

(MuHMCTapCTBO pajia, 3amollbaBathba W COIUjATHE
nomuruke, 6poj: 011-00-1374/2006. om 24. 01. 2007.
TOIUHE )

3anocseHn Koju je cTeKao ycjIoBe 3a HeH3Hjy 1o NpecTaHKy npasa Ha
HOBYaHy HakHany ko HanponanHe ciykGe 3a 3anonubasame, HeMa
NPaBo HA HCIUIATY OTHPEMHIHE NPH OIACKY Y EH3Hjy, C 003HPOM Ja
Yy MOMEHTY OCTBAPHBAIA NMpPaBa Ha NEH3Wjy HHje OMO Y PagHOM
ofHoCY.

ITpema wrany 119. craB 1. Tauka 1) 3akona o pany ("Cn.rmacank PC", 6p.24/05,
61/05) mocnopasar je ayKaH fa 3alO0CTICHOM Y CKIIaAy ca OIIITHM aKTOM, MCIUIaTH OT-
NPEMHVHY TIPY OATIacKy y TIEH3M]Y, HajMame Y BUCHHY TPH Ipocedre 3apayie. OBo mpaBo
MMa 3aIt0CIIEH! KOMe TIPeCTaje PajjH OFHOC Pajiil OCTBApUBaKa IpaBa Ha CTApOCHY WH-
BAJTHJICKY VI IOPOAMTIHY TIEH3H]y.

IIpema ToMe 3amocieHd UMa IpaBo Ha OTIPEMHMHY Y cMucaTy wiaHa 119. cras 1.
tauka 1) 3akoHa, caMO aKO My je pajiHi OJHOC IPECTA0 Pajii OCTBAPUBaKha IpaBa Ha
CTapOCHY, THBAIMCKY WV IOPORIIHY IEH3M]Y.

3arocieHoM KOMe je pajiHil OfJHOC IIPecTao 360T TOra LITO je MPOIJIallleH BUIIKOM
¥ TI0 TOM OCHOBY My UcIuTaheHa OTIpeMHIHA Y cMUCITy WwiaHa 158. 3akoHa o pajy, Hema
MPaBO Ha UCIUIATY OTIPEMHHEHE 300T ofytacka y nensujy ( wiad 119. cras 1. Tauka 1) 3a-
KOHa O pafy)

Takobe, 3amociienn Koju je cTeKao ycltoBe 3a NMEeH3H]y 110 PECTaHKy MpaBa Ha HOB-
YyaHy HakHajly Ko Harmonanse cirysk6e 3a 3anolybaBambe, HeMa IIPaBo Ha UCIIIaTy OT-
IIpEMHUHE TIPU OIacKy y NMEH3Hjy, C 0O3UpOM la Y MOMEHTY OCTBapuBama IpaBa Ha
TICH3H]y HAUje OMO Y paiHOM OTHOCY.

(MunmncTapcTBO pafa, 3amonUbaBarka M COLMjaJTHE
nonutrke, 6poj: 011-00-1415/2006-02 oxm 20. 02. 2007.
TOTHE)

Kana jenan on aBa penpe3eHTaTHBHA CHHIMKATA — YY€CHHKA Yy Npero-
BOPHMA 32 3aK/bY4YHBAaI-€¢ H3MEHA M JOMyHA KOJEKTHBHOT YrOBOpa
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KOJ NOCJIONABIA, He NPUXBATH AA 3aK/bY4H OJHOCHO NOTNHILE H3MeHe
U I0NyHe KOJIEKTUBHOT YTOBOPA, HEMA 3aKOHCKHMX CMETH-H /1A ¢e MCTH
3aKbydn M3Meby mociopasna M APYror penpe3eHTaTHBHOT CHHIH-
Kara.

Y wnany 254. 3akona o pany (" Ca.riacauk PC",6p.24/05, 61/05) npormcaso je na
Cy YUECHHIIM Y 3aKJbyUMBahy KOJIEKTHBHOT YTOBOpa Ay>KHH /la IPEroBapajy. AKO ce y
TOKY MPEroBopa He MOCTUTHE CAIVIACHOCT 3a 3aKIIJbYUMBaH-E¢ KOIEKTHBHOT YTOBOpa Y
POKy off 45 naHa off JaHa 3alo4Ynbakha MPEroBopa, YYECHUIM MOTy 1a 06pasyjy apou-
TpaxKy 3a pelllaBarbe CIIOPHUX MTUTamkba. Y KOJIUKO Hije 00pa3oBaHa apOuTpaxka y cKila-
Iy ca 3aKOHOM O pajly, CIOPOBH KOj! HacTaHy MOBOJIOM 3aKJby4MBamha, 3MEHA U JIONy-
Ha WIK IIPAMeHe KONEKTHBHIX YTOBOpa pelllaBajy ce y CKilafy ca 3aKOHOM O MUPHOM
pemaBamy pagaux ciopoa (" Ci.rimacauk PC",6p.125/04).

IIpema ToMe, 3aKOHOM O pajy mponmcaHa je 0o0aBe3a YUeCHHKa y 3aK/bYUHBaHY
KOJIEKTHBHOT' YTOBOpa jia nperoBapajy ( He 1 06aBe3a MOTIHICHBabha, OTHOCHO 3aKJbY-
YrBama ) Kaja ce pajil O 3aK/byJMBaKy HOBOT WJIM O M3MeHaMa U JionyHama Bakeher
KOJIEKTHBHOT yTOBOPA.

AKO jefiaH Of1 iBa perpe3eHTaTHBHA CHHANKATA — YUYECHIKA y PErOBOprMa 3a 3aK-
JbYYMBaIhe¢ M3MEHA U JIONYHA KOJICKTUBHOT YTOBOPa KO TIOCITONABIA, HE IPUXBATH JIa
3aKJbY4YM OfJHOCHO TIOTIHILE M3MEHE U JTOMyHE KOJIEKTUBHOT YTOBOPa, HeMa 3aKOHCKUX
CMETHHH JIa CE MCTH 3aKJbyun M3Meby 1mociiofaBna u ApYror penpe3eHTaTHBHOT CHHJIH-
Kara. Tako 3aKIbyJeH KOJIEKTHBHY YTOBOP ( M3MEHe M JIONYHE ) cMaTpa ce 3aKIbyIeHIM
y CKITajly ca 3aKOHOM O pajiy ¥ IIpEMeEHbyje ce Ha CBe 3arociieHe KO ITIOCIIOAaBIa.

(MuHuCcTapcTBO paja, 3anolnubaBarkba M COLUjaIHe
nonuTuke, 0poj:011-00-1354/2006-02 ox 8. 01. 2007.
TOJIUHE)
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