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Summary 

One of the most significant changes affecting the developing world during the last
decade has been the enormous expansion in private foreign investment. The impact of di-
rect foreign investment means not only money, but increased productive capacity, the
transfer of technology, the introduction of new management skill, and the creation of links
to world market. 

Foreign direct investment has become a powerful and dynamic force for develop-
ment throughout the world and for the integration of economies, sometimes recognized as
the instrument of economic and political dominance and interference in the domestic affa-
irs of developing countries. Consequently, the relevance of the formation of the multilate-
ral framework on investment made it the subject of intense discussions during the last mi-
nisterial conferences in WTO, the ́ central international economic institution’.1) 

Due to all above mentioned reasons I have decided to analyze different perspectives
on multilateral framework on Investment, briefly discuss what transpired during the ne-
gotiations on investment at Cancún2) and seek to provide some insight on the stage of de-
liberations in the area of investment in the future. 

Key words: expansion in private foreign investment, creation of links to world market,
foreign direct investment, multilateral framework on investment, investment
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1. Leonard Bierman, Donald R. Fraser and James W. Koari, "The General Agreement on Tariffs and Trade
from a Market prospective", University of Pennsylvania, 1996  

2. Cancun, Mexico, 10-14 September 2003
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Background of Singapore Issues 

Article IV of the Agreement Establishing the WTO3) requires ministers to hold bienni-

al meetings to negotiate trade agreements, liberalize trade within a rules based system and

review trade policies. The first ministerial meeting was held in Singapore in 1996. At this

meeting the demandeurs (i. e. the EU, Korea, Canada, US and Japan) wanted to extend the

WTO mandate to investment, competition, transparency in government procurement and

trade facilitation. These issues are now known in the WTO parlance as the 'Singapore
Issues'.4) 

At this point developing countries did not agree to launch negotiations on these issues

because they insisted on clarifications of these concerns. They also wanted to understand the

implications for negotiating these issues on a multilateral level. To address the concerns of

developing countries, a working group was established. 

Issues Addressed by Working Group

The working group5) on the relationship between trade and investment was set up to
undertake analytical and exploratory work on investment with a view to coming up with
elements for inclusion in a multilateral investment framework. Paragraph 20-22 of the
Doha Ministerial Declaration6) clearly spells out the mandate of this group. These para-

graphs also make provision for technical assistance and capacity building to developing and

least developed countries. 

The working group has been working on the following issues: 

(i) Scope and definition: The major issue here is whether to accept a broad definition of

investment which is what the US and other developed countries want or to adopt a narrow

definition which limits the negotiations to foreign direct 

investment which is in the interests of developing countries and also supported by the Doha

Declaration. Members could not agree on this and the US indicated that it is better not to ha-

ve a multilateral agreement on investment than to have a weak agreement that the develo-

ping countries were calling for. 

(ii) Transparency in the investment agreement: Transparency means providing infor-

mation. Transparency is a fundamental principle that runs through the WTO agreements li-

ke a golden thread and takes its natural place in the Doha Declaration as an important prin-

ciple in the multilateral investment framework. It involves making information on inve-

stment laws, regulations, practices and policies readily accessible; notifying all the interested

investors about any changes to such laws and ensuring that these laws are applied uniform-

ly, impartially and reasonably. Developing countries and least developed countries have rai-

sed concerns about the technical and capacity constraints that exist which would make it

difficult to comply with these burdensome obligations. 

3. Article IV, para.1 " There shall be a Ministerial Conference composed of representatives of all the Mem-
bers, which  shall meet at least once every two years….".

4. so named as they were first raised at Singapore Conference in 1997.
5. established in 1996 at Ministerial Conference in Singapore.
6. …… November 2001,……….
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(iii) Non-discrimination entails the application of the most favored nation and the na-

tional treatment principles. These two standards of treatment do not refer to equal or identi-

cal treatment but to "treatment that is no less favorable" than that accorded to the "most fa-

vored" third country, in the one case and to nationals (and products) of the host country, in

the other. The most favored nation principle is meant to ensure non-discrimination between

foreign investors from different foreign countries. National treatment proscribes discrimina-

tion between foreign and domestic investors.7)

(iv) Modalities for pre-establishment commitments based on a GATS-type: There are

basically two approaches to liberalization, the first one is the negative list approach (top

down approach) where countries list industries they want to keep exempted from liberaliza-

tion. All the areas that are not exempted will be subjected to liberalization and the principles

of non-discrimination apply. The US follows this approach. The second approach to libera-

lization is the GATS-type positive list approach where countries list industries to which spe-

cific provisions of an agreement, such as most favored nation and national treatment, will

apply and the conditions for applying them. This positive list approach is favored by most

developing countries because it gives them the flexibility they need in pursuing their deve-

lopment policies. 

(v) Development provisions: The working group has been working on ways to make

development an integral part of the investment framework. It is argued that most internatio-

nal investment agreements focus too much on liberalization and protection of investment

without making development a key objective. The relationship between trade, investment

and development has been explored and developing countries have been very vocal in this

area. 

(vi) Exceptions and balance-of-payments safeguards: The balance-of-payment safe-

guards are very important in any investment framework. In general, many international in-

vestment agreements contain clauses on free transfer of funds and the balance-of-payments

safeguards function as a buffer when countries face a financial crisis. Members generally re-

cognize the need for these provisions but disagree on the form they should take. Paragraph

22 of the Doha Declaration clearly provides for balance of payment safeguards as an impor-

tant exception to the non-discrimination principles. 

(vii) Consultation and the settlement of disputes between members: Some members

prefer including investor-state dispute settlement provisions, while others neither want the

investor-state dispute settlement nor the WTO dispute settlement procedures to apply. 

7. The national treatment principle poses the greatest development implications. According to the current
trends in international investment agreements it combines two issues that used to be dealt with sepa-
rately. The first one is the application of the national treatment in the pre-establishment phase or broadly
speaking market access. The second one relates to the application of the national treatment in the post-
establishment phase of the investment process. The latter approach is more acceptable, but many coun-
tries are opposed to the former because they want more room to exercise their international law rights to
control admission and establishment of investors. According to the 2003 United Nations Conference on
Trade and Development (UNCTAD) World Investment Report (WIR 03, pp. 103) no country presently
offers an unconditional right of admission to foreign investment. 
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Different Perspectives on Multilateral Framework on Investment

The demanders argue that after seven years of study and analysis, ministers should

now launch negotiations on a WTO Agreement on investment. They are not satisfied with

the current international regime of individual bilateral investment treaties8) and the regional

investment agreements. According to the demanders, such a multiplicity of investment rules

leads to confusion. They argue that a multilateral investment framework would establish a

stable, non-discriminatory environment that would increase investment flows. With the

dwarfing of official donor assistance, foreign direct investment may prove to be a viable so-

urce of capital. 

However, many developing countries are of the view that the working group must con-

tinue with the process of clarification. They argue that the existing bilateral investment trea-

ties already provide adequate legal protection to investors, and question whether a WTO

agreement would indeed increase investment flows. They are also concerned that a multila-

teral agreement would increase their commitments while limiting their ability to regulate in-

vestment inflows in line with national development objectives. 

Both sides confirm that foreign direct investment is important for development, and

may lead to increased export competitiveness and technology transfer. However, they disa-

gree on how to regulate it. The Doha Declaration provides that negotiations on an inve-

stment agreement would take place after the next ministerial conference in Cancún 'on the
basis of a decision to be taken, by explicit consensus at that session on the modalities of
negotiations i. e. how the negotiations are to be conducted. ' However, considering the dif-

ferent views that members have, to reach consensus on the Singapore issues is very difficult.

A closer look at the negotiations in Cancún shows how insurmountable this task is. 

Different Demands During Ministerial Conference in Cancun

When the draft was released, the arguments between the demanders and antagonists

were intensified. The revised Ministerial Text proposed to launch negotiations on transpa-

rency in government procurement, trade facilitation and investment. However, on inve-

stment the text provides that the clarification process must be accelerated before launching

negotiations. 

The EU initially expressed dissatisfaction with the draft Text, and called for negotia-

tions on investment to proceed immediately. However, at the eleventh hour, it agreed to

drop all the other issues and negotiate trade facilitation only. 
The draft has been described as "scandalous" because it does not take into account the

concerns of developing countries. 

All developing countries were opposed to launching negotiations on Singapore Issues.

Some Latin American countries including Colombia, Peru and Chile were prepared to sup-

port the launching of negotiations if they got concessions in other areas, particularly agricul-

ture. Morocco has also signaled its support for negotiations on the Singapore Issues. 

8. UNCTAD estimates that over 2,100 bilateral treaties on investment are currently in place.
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India opposed the launching of negotiations, and expressed concern that the paragraph
on investment and competition does not make any reference to "explicit consensus". Ma-
laysia also did not support the text and was not prepared to move on the Singapore Issues
regardless of developments in any other area. A number of African, Caribbean and Pacific
(ACP)9) countries stressed that the clarification phase should continue for all issues. 

The poor countries have also been criticized for adopting an agenda which is too defen-
sive, and this has led one WTO official to remark that if developing countries after seven ye-
ars of clarification do not understand these issues then they will never understand them. The
repeated call for the process of clarification to continue has been interpreted by observers as
a polite way of reminding the demanders of the old adage that where there is no will among
poor countries to negotiate the Singapore Issues surely there is no way for the demanders.10) 

The meeting collapsed mainly because of deep divisions among members on the Sin-
gapore Issues.11) 

Future Prospects in Area of Investment

It is uncertain what will happen next to the Singapore Issues. According to the US one
thing is clear: bilateral and regional agreements will be the order of the day. 

The significant question is, will poor countries be able defend their interests when faced
with economic giants like the US? It is interesting to monitor countries’ efforts in dealing
with investment on regional or bilateral level. It is argued that poor countries are better off at
the multilateral level than when they are picked on by powerful nations on bilateral level. 

The idea of countries unifying and negotiating as a block is not a new phenomenon.12)

Third world countries came together and successfully opposed the demands of the develo-
ped countries13). 

The obligations in bilateral investment treaties exceed those imposed by traditional in-
ternational customary law. Many developing countries are calling for fewer obligations un-
der a multilateral investment framework. It is submitted that developing countries are likely
to benefit more when they negotiate as a group than on a one-on-one basis. 

9. The ACP group was not interested in the last minute offer by the EU. However, some argue that this was
an attractive offer and if developing countries had accepted it things could have been different, but others
blame the EU for waiting until it was too late. 

10. When the Mexican Trade Minister Luis Ernesto Derbez saw that the negotiations were heading nowhere,
he decided to pull the plug and there was an avalanche of acrimony and frustration among the demanders
whilst a euphoric atmosphere prevailed among those who were opposing the Singapore Issues. 

11. Some observers argue that if the members had started with agriculture instead of the Singapore Issues an
agreement could have been reached. However, be that as it may, it is no use to cry over spilt milk. The
focus should be on the meeting of the WTO General Council at Senior Officials level that will be con-
vened no later than 15 December 2003.

12. History shows that, immediately after de-colonization, third world countries clubbed together under the
United Nations and passed many resolutions. The Charter of Economic Rights and Duties is a good
example. Under this charter, investment protection was dependent on the goodwill of the host state and
the principle of national sovereignty was paramount. The US and other developed countries opposed this
and sought stronger rules to protect investors and their investments. Third world countries were against
stringent investment rules because they were afraid of losing their newly found sovereignty to foreign
investors.

13. A vivid illustration of this is when they opposed the 'Hull rule' which requires the host state to pay ade-
quate, prompt, and effective compensation on expropriation. The US was annoyed by this and took an
aggressive approach on a bilateral level and countries ended up accepting the very same rules they had
been opposing. This dynamic inconsistence is still going on and poor countries are still likely to throw in
the towel when approached by the big countries. 
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Conclusion 

From the above discussion it is patently clear that the demandeurs's efforts to launch a
multilateral agreement on investment has suffered a major setback14). 

This means that all efforts have turned to bilateral and regional arrangements. It is im-
portant for developing and least developed countries when negotiating international inve-
stment treaties, be it on bilateral, regional or even multilateral level, to aim at regulating inve-
stment in a manner which promotes economic growth and sustainable development. To get
the most out of foreign investment it is not only important to liberalize investment and ma-
intain an open door policy, but it is also vital to have strategic policy intervention to regulate
investment in a way that promotes the objectives of the host country. 
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NAPORI USMJERENI NA KREIRANJE MULTILATERALNOG 

PORETKA INVESTICIJA

Rezime

U toku posledñe decenije, jedna od najinteresantnijih promjena, naroøito
znaøajna za zemçe u razvoju, je enormna ekspanzija investicija. Direktna strana
ulagaña ne znaøe samo novac, veõ i poveõañe produktivnih kapaciteta, transfe-
ra tehnologije, predstavçañe novih struktura menaœmenta, i stvarañe linkova
prema svjetskom trÿiåtu. 

Direktna strana ulagaña predstavçaju snaÿnu i dinamiønu snagu razvoja u
tranzicionim zemçama. Sa aspekta ekonomskih integracija, direktna strana
ulagaña se prepoznaju kao instrument ekonomske i politiøke dominacije, kao i
mijeåaña u unutraåña pitaña zemaça u razvoju. Kao posçedica toga, znaøaj for-
miraña multilateralnog poretka investicija je ucinio da upravo to bude pred-
met intezivnih diskusija u toku ministarskih konferencija u Svjetskoj trgo-
vinskoj organizaciji. 

U skladu sa prethodno pomenutim razlozima, izloÿiõu razliøite stavove ko-
ji se odnose na kreirañe multilateralnog poretka investicija, ukratko komen-
tariåuõi pregovore koje su se odigrali u Cancun-u i nudeõi sopstvena viæeña mul-
tilateralnog poretka investicija u buduõnosti. 

Kçuøne reøi: ekspanzija investicija; multilateralni poredak investicija;
zemçe u tranziciji; ekonomske integracije; direktna strana ula-
gaña; stvarañe svjetskog trÿiåta; ministarske konferencije;
pregovori u Cancun-u; investicije u buduõnosti. 

14. It is also interesting to note that previous attempts to get a multilateral agreement on investment off the
ground in the Organisation for Economic Cooperation and Development (OECD) suffered a similar fate. 


