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daxyaiueiu wexHUHKUX HAYKA
Yuueepsuiuewua y Hogom Caoy UDC 336.761(4)

ITojam npuBuieroBane nHpopmManuje y eBponcKoM u
CPICKOM NpaBy

Pe3nme

Iojam tipusunezosare uHgopmayije aymiop pasmaipa Kpos yilopeOHOUpasHuU
ipuras o0peddu e8poiickoz u cpiickoz iipasa. Anaausupa itojam insider information y
Directive 89/592/EEC wiosuHaitiom o0 Hasusom Insider Dealing Directive u Directive
2003/6/EC tosnaitiom o0 Hasusom Market Abuse Directive. Iloitiom Oaje tipuxas
00peobu 0 ojMy UPUBUNEZOBAHUX UHGDOpamayuja Yy 3aKoHy 0 WIPHULILY Xapitiuja 00
8peOHocCilil U Opyzux (uHacujckux uxciipymeraita Peityoaurxe Cpouje uz 2003. u 2006.
200uHe.

Y yuwy 3awiitivitie uHgeciiuitiopa 00 340yiloilipebe pusUIe208aHUX UHDOPMA-
yuja ayiiop aHaiu3om HOMEeHYIIUX 3aKOHCKUX WIeKCUlo8a YKa3yje Ha ClllelleH ycazaa-
uteHociliu u ilocitiojehie pasauxe y oopebery tlojma Upusuiezosane UHpopmayije y
€8POUCKOM U CPUCKOM UPABY.

Kwyune peuu: tipusunezosara ungopmavuja, Insider Dealing Directive, Market Abuse
Directive, 3axoH o iipxcuwitly xapitiuja 00 epeoHocitiu Peitybauxe Cp-
Ouje, uHcuoep.
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YBojHe HanmoMeHe

3arrrura THBECTUTOPA U TOIITOBAk-€ Hauesa PaBHONPABHOCTY yUecHUKa Ha (u-
HAHCH]CKOM TPXKUILTY OCHOBHH j€ 3afjaTaK OpraHm3aTopa TPKUILTa U HETOBUX KOH-
Tposopa. HBecTrTOpH MOpajy 1a Oyy 3aiTinheHn pe cBera off KOH(Y3HUX U JIASKHUAX
mH(OpMaIja a HApOYKUTO Off 3JI0YyNOTpede MPUBUIICTOBaHUX MH(pOpMaI|ja, MO3HATH-
jer kao insider dealing.l) TproeuHa NpuBWIEroBaHNM WH(OpMaIjama, TIO3HaTHja MO
Ha3uBoM insider dealing wm insider trading,Z) je kopuihemne MPeTHOCTH PH TPrOBIHH
XapTHjama Of] BPETHOCTH KOja je CTeueHa MO3HABamheM TIPUBIIIErOBaHUX MH(OpMAIIHja
KOje yTrdy Ha IieHy (IIpe Hero MITo ¢y Te nHOopMalpje ocTajle jaBHe), a OHOCe Ce Ha
€MUTEHTa WM Ha caMy XapTHjy KojoM ce Tpryje. LInusb perynucama 3moynorpede npu-
BWJIErOBaHNX MH(OpMAIIFja 1 YTBphera 3a0palbeHrX Pajlib jecTe ClpedaBambe Pa3Ho-
BpcHEX 00rKa y KojuMa ce insider dealing MOXKe 1ojaBHTH.

YHyTap 3eMaba eBpoICcKe 3ajefHuLe npBu nyT insider dealing je mpaBHO yoOIu4eH
1989 ropmae pmonomerweM Dircktive 89/592/EEC no3naroM nop Ha3uBoM Insider Dea-
ling Directive (y natbeM Tekcry Kopuctihemo ckpahenny IDD). OBa nupextuBa no-
cTana je ocHoBa 3a 60pOy npotus insider dealinga Ha eBpOIICKOM TpPKUIITY XapTHja Off
BpenHocTH. [ToBe3nBame (hIHAHCH]CKAX TPSKUIITA 3aXTEBANIO je IPOIINPEHhe Kpyra Ap-
Kapa®) KOj€é CaHKIFIOHMIITY, KaO POTHBIIPABHY, PaKCy 3JI0yHOTpede NPUBIIErOBaHIX
uH(pOopMallja, Te YCIOCTaBIbakhe CUCTEMA capajjihe U IoMohM u3Meby BUX Y OIIeny
ufeHTU(PUKOBaha U crevyaBama insider dealinga. Y anpuy ucre rogune Behe EBpone
noHeno je Konsennyjy o insider tradingu xoja je umana 3Hauaj MyTunaTepapae MebyHa-
pomHe KOHBGHIII/IjC.4) Benuku 6poj 3eMarba je 1o JOHOIIEHY OBHX MPOIKCA 10 IPBH MyT
perymicao oBy o6nact (Meby kojuma je n Cpbuja), 0K je MambH Gpoj HBHX CBOjY IIOCTO-
jehy perynaTtuBy xapMOHU30BalIO. Y OP30 je OLEHEHO fla Y YCIIOBUMA CTaHOT pa3Boja
nose3aHor (puHaHcujckor Tpxutnra IDD He Moke afieKBaTHO ia OArOBOPY HA HOBE II0-
jaBHe oOmmKe 31moynoTpeda Ha TPSKUIITY. J]aT je mpemior 3a JoHOIIeke HoBe [lupeTnse
Koja je ycBojeHa 2003. rofuHe u peryiucana je gBa oonuka 3noynorpede Insider dealing
u market abuse — 3moynorpe6y Tpskuira. (Directive 2003/6/EC) mo3HaTy 1o Ha3uBOM
Market Abuse Directive (y matbeM TeKcTy KoprcTrhemo ckpahennyy MAD).

Y Peny6mvmu Cp6uju npBYU YT 0Ba OONACT je peryjiucaHa 3aKOHOM O TPXKUILTY
XapTHja Off BPeIHOCTHU U pYrux (puHacujckux uHcTpyMeHaTa u3 2003. roguHe y meny
nop HasuBoM [IpuBmieroBane napopManmyje, a MOTOM IIOHOBO Y HOBOM 3aKOHY O Tp-
SKUIITY XapTHja O BPEIHOCTH U IpYrUX (PUHAHCH]CKUX MHCTpyMeHaTa u3 2006. rofuHe.
Ilusb oBOr pajia je ja YTBpRU CIUYHOCT U pa3iuKe IpaBHOT peryiucama insider dealinga
y €BpOIICKIM iUpeKkTrBaMa U ipaBy Peny6muke Cpbuje. Ynopebeme nepunucama noj-

1. Bacumesuh M., [IpaBo u 3anitura uaBecturopa, IIpaso u iipuspeoa, 6poj 5-8, 2007, ctp. 14.

2. TlIpakca nosHara y CjequmeHIM AMEpHYKAM ApKaBaMa (U IIUpe) Iof HasuBoM “insider trad-
ing”, a y Benukoj BpuTaHuju (1 IojefUHAM €BPOIICKHM 3eMJbaMa) IIOX Ha3suBoM “insider deal-
ing” npema Boyle / Birds, Company law, JIonnoHn, 1995, cTp. 229.

3. Ilpumena IDD je 6una orpanuyena camo Ha 3eMJibe EBporncke yHuje.

4. Tlasuh M., 3noynorpe6a mH(opManuja mpuwiukoM Kymompopaje akumja (Insider Trading),
ITpaBHuu xuBor, 6p 9-10/1994, ctp 1128.
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Ma TIpuBWIeroBaHe mHgopmManmje, Kpyra insidera, 3a6pambeHAX PaIibi U TPOIHACAHAX
CaHKI[Mja MMa 3a IWH J1a Ce YTBPIIU CTeNeH XapMoHu3anyje npormvca y PemyGmamu Cp-
OWjH ca eBPOIICKOM PETYJIaTHBOM.

2. Esponcko npaso

2. 1. ITojam npuBuieropane ungopmanuje npema IDD

Kibyunu enemenTn fecrHucama npusmwieroane nagopmanmje npema IDD, xoju-
Ma ce ofipebyje \eHa mpupopa u cBpxa, cy:

1. ma HUje mo3HAaTa jaBHOCTH

2. 1a je moBOJBHO ofpebhena (precise nature)

3. na je o6jaBlbeHa BEpOBAaTHO O GUTHO YTHIIAIA HA TIEHY XapTHje Off BPEeITHOCTH

4. ma ce OHOCH Ha jeJTHOT MJIH BHIIIC M3IaBaoIa WITU Ha jeJIHY WJIN BUIIIE XapTHja Of
BPEHOCTHL.

IIpsu XIby4HU eJleMeHaT ieprHrcama PUBAIEroBaHe nHgopMalwje je onpeben
yCcBajambeM u3pasa has not been made public jakne, nagopmanyja Haje 00jaBlbeHa, Hitje
mocTynHa jaBHocTH. KoMmnpoMuc Koj je loBeo 10 cTBaparma OBOT eJleMeHTa IehrHu-
[yje 3aXTeBao je MpHONIPKaBama JIBa CYMPOCTaBIbeHA TOMMama JleDUHUIMjE U3pas3a
,,public” y Tajan0j MpaBHOj TeOpHUju. JeTHOT, KOjH je cMaTpao Jia je JOBOJLHO Jla WH-
opmarmja Gyne caomureHa HeogpeheHOM, alli CysKeHOM KpPYyI'y YIeCcHUKa Ha TPXKH-
IITY ¥ APYror KOjH je cMaTpao Jia je MHopMaldja jaBHa caMO aKo je JOCTYIHA HajIu-
POj jaBHOCTH (IIIMPOKO] yJIaraykoj jaBHOCTH).

/Ipyzu XIbyUHU €TIeMEHT 3axTeBa A0BOJbHY ofpebeHocT napopMawje (precise na-
ture). IInrame noBoIbHE ofpeheHocTr MH(pOpMaIyje TOBOAM 0 YBPCTOT CTaBa Jia Iila-
cuHe (rumors) He MOTY Jia ce CMaTpajy MPUBIIErOBaHOM MH(OPMAIHjOM (IIOCTaBIba ce
WIaK IATambe HEXOBOT MOTEHIMjaTHOT YTHIAja Ha OTyKe HAPOUYMTO MaJIMX MHBECTHU-
topa). OcTaje 1 Hafgalbe HepasjallbeHa InHAja mMeby napopManyje Koja je ogpebena
1 pa3MIATHX NpefBrbarmba O KpeTamy TPXKUIITA.

Tpehu 3axTeB OHOCK ce Ha OUTaH yTHIlaj HH(popMalje Ha IIeHy XapTHje Off Bpef-
Hoctu. HecnopHo je ga nH(popMaligja Mopa UMaTH yTULAj HA LIEHY XapTHje, Y CyIpoT-
HOM ce He MOXe cMaTpaTy NpuBmieroBaHoM. OCHOBHA TadKa pasmiakerma y Haljo-
HaJIHUM TIpaBUMa Koja cy umiuieMeHtupaia IDD, jecre y ogpebemy yrunaja nagopma-
Iiije Ha LIeHy XapTurja. Y (bpaHIyCKOM IpaBy ce ofpebyje fa nHopMalmja MOpa UMaTH
yTUILIAj Ha IIeHY, 0K ce Y ipyriuMa ofpebyje fa Taj yruiaj Mopa outu 6uras. [1pu Tome
MOpaMo y3eTH Y 003Hp Jia ce He MOXKe CMaTpaTé YTHUIajeM (a HAKako OMTHUM YTHIa-
jem) yoOouuajena hyKTyanyja IeHa Ha TPKULITY.

S.  IlpaBo Benuke Bpurauuje y ummnemenranuju IDD 6uno je Hajupermsuuje. Y part V of Criminal
Justice Act 1993 xojum je IDD umnnemerTHpaHa, y Section 58 (2) o3HaueHe cy 4 cuTyanuje Kafa
ce cMaTpa jia je mH(opMaIrja 6e3ycIIOBHO HOCTYIHA jaBHOCTH 1 y Section 58 (3) HaBegHEHO je 5
ciIyJajeBa Kajja ce MOXe cCMaTpaTH fia je HH(popMalyja JOCTyIIHA jaBHOCTH.
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Yettigpitiu €IIEMEHT, He Jie(hUHUIIIE T10jaM TIpUBWIEroBaHe WH(GOpMaIyje Hero ro-
BOPH O H-€HO]j CBPCH, jep ce OBE IPUBIIETOBaHE NH(pOPMAIHje OTHOCE Ha jeTHOT WIN BU-
1I1e M3aBaolia WK Ha je[HY WX BHIIIEe XapTHja Off BPEHOCTH.

Y unany 1 Tauka 2 IDD onpebyje ce nojam xapTrja of BpeTHOCTH Ha Koje Ce OfJHOCE
npuBmiIeroBane nHgopmanmje. [Tpornsnasu ma ce mopen XapTrja Off BpEAHOCTH Y YKeM
cMuciy (akugje, My>KHIUYKE XapTHje, XapTHje KOji Cy €KBUBAJICHTH aKIdjaMa 1 y>KHII-
KHM XapTHjama, yrOBOpH U TpaBa 10 TUM YrOBOpUMa) OBe TPHMBUJIETOBaHe MH(OPMa-
[je OHOCEe ¥ Ha TIPEHOCHBE OTIIMje, Kao U Ha T3B. fixed term financial instruments. 3a-
JeMHIYKO 3a cBe (PMHAHCHjCKEe WHCTPYMEHTE je J1a Cy YKIbYUeH! Ha ypebeHo Tpxkuire
KOje je TIoJl KOHTPOJIOM OBJIaItheHnX OpraHa 1 Koje je MUPEKTHO WM MHIUPEKTHO J0-
CTYITHO jaBHOCTH.

Honomewem IDD ocTaBbeHO je HallMOHAJIHUM 3aKOHOAaBCTBAMA Wwianuia EY fa
ocHOBe 3a 00pOy npotus insider dealinga faTe y 0BOj AUPEKTUBH YHECY Y CBOjY peryia-
TuBY. Heke of ipkaBa cy 10 IPBU MY T peryimcalie OBy OOJIacT, a APYre Cy ce KOPUCTH-
Jie pa3IMuUTUM OIMjaMa KOje Cy MM OCTaBIbemhe NPUIMKOM umiuieMenTtanuje IDD.
HuBo yjenHayaBama HalMOHANIUX ITPOMNCA U HaunH uMmiieMenTanuje IDD Huje noneo
KeJbeHY XapMOHM3AIH)y.

2. 2. Ilojam npuBniieropane undopmanuje npema MAD

IToBe3mBame €BPOICKOT TPKUINTa XaTpuja Off BPEHHOCTH 3aXTEBAJIO je jacHHWje
onpebeme y OHOCY YCIyre Koje cy IPUCYTHE Ha (PMHAHCHCKOM TPXKUINTY, CBeOOyXBaT-
HUje onpebeme (uHAHCHjCKUX MHCTpyMeHaTa. 1993 ropuHe poHera je [TupekTuBa O
yciyrama TpH yiiarawy y Xapruje o Bpensoctu (Investment Services Directive)7) He-
HIM JIOHOIIICEHEM YCIIOCTaBIbEHH CY HOBH ITOJMOBH, KOjH Cy KacHUje puxBaheHN Y pery-
JICcamy MOjeIMHAYHNX CeTMEHTa MHTerprcaHor Tpkuira. Ha nospy insider dealinga Ta-
Kobe cy Omie HeONXOIHEe M3MEeHe Koju OM OMOryhmiie ycarmianiaBalbe HOBUX ITOjaBHUAX
o6mrKa 370ynoTpede u yBobeme MINper Mojba MPUMEHEe MPUBIIErOBaHUX MH(OpMa-
mmja. [Tonera je HoBa [TnpekTuBa 2003. roguee Koja je nopen indiser dealinga perysu-
caJia ¥ 3J10yroTpe6e Ha Tp}KI/IH.ITy.S)

Kon gonommema oBe [JupekTrBe IpIMEH-EHA je T3B. CTElleHacTa 3aKOHOTAaBHA TeX-
rrka.”) OHa nogpasymeBa fia ce JIMpeKTHBOM ypejie CaMo OCHOBHA HAYEIA ¥ IIPHHIIIA

6. Y morieny 3Havaja IpUBMIEroBaHe MH(OpMaNyje Yy OHOCY Ha M3aBaolla MM BUIIE H3/IaBa-
Jlalia MOXEeMO HaBeCTH CTAaTyCHE MPOMEHe KOje MOTy HACTaTH IOJENIOM, CHajaleM M NpHIa-
jameM. Tako jegHa mH(pOMalnuja MOXe YTHIATH Ha 2 WIN BHIIEe u3fgaBaona.Takobe mocmoBae
uHpopManuje Koje ce OHOCEe Ha HOBE TEXHOJIOIHje WIH YBOheHe HOBOT MPOM3BOJja MOTY YTH-
[aTH He caMO Ha M3/1aBaolia Ha Kora ce OJIHOCH, Hero ¥ Ha KOHKYPEHIH]Y.

7. Council Directive 93/22/EEC of 10 March 1993 on investment services in the securites field OJ L
141, 11/ 06/1993 p. 0027-0046. B. ITojmoBu y unany 1. Tauka. 13 — Regulated markets n wir. 1.
Tauka 4. transferable securities

8. Directive 2003/6 EC of European Parliament and od Council of 28. January 2003 on insider
dealing and market manipulation (market abuse) OJ L 096, 12. 04. 2003.

9. Bmmxe o rTexHnnu goHomema npomnuca, B.. ANDERSSON, J. The Regulatory tehnique of EU
Securities Law — A Few Remarks, 40 CMLR, ctp. 313-322
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(Level 1), a gerasbHEjK OIIC, OMHOCHO CaM IPOIUC, CE TOHOCH Y MMIUIEMEHTHPajyhuM
mpektiBaMa (Implementing Directive) xojuma ce Ta ocHOBHa Hauena yrpabyjy (Level
2). Tako cy y noctynky umiutemenranyje upexruse u3 2003. qouere Implementing Di-
rective o nepuHULIjY 1 00jaBU MPUBUIETOBAHUX MH(pOpMAaIYja U AepUHULII]I MAHUITY-
Janyja Ha TPKUIITY ~/ Kao 1 0 uMmiuieMeHTanmju [Tupektise 2003/6 EC o pedurummjn
IpUBUJIETOBAHE NH(OpMalHje Y OTHOCY Ha pOOHE AepUBATE U CAUUILEH:E JIUCTE insider-
a M JINCTEe CYMILUBUX TPaHCAKIHja

JoHomremem MAD piecbrHACae caMOoT NojMa MPUBIJIETOBaHUX MH(OpMalja Hil-
je peTpmerno BenuKe mpoMeHe y ofapebery eneMenTa KojuMa ce oHe aedumury. [Tpo-
MEHa je yBefleHa 00yXBaTameM MOCPEIHOT WITH HETTOCPETHOT YTULAja HA EMUTECHTA WK
BUIIIC eMUTeHATa (PUHAHCHJCKUX MHCTpyMeHaTa. [Ipormmpere nojMa MpUBIIErOBaHIX
mHopMaIyja 0BoM [TUPEKTUBOM JIaTO je M Y OTHOCY Ha O0jeKT 1 TIoceGHY TpyITy JIAIIA.
Hawnme, npuBrieroBane nagopManmje OaHOCe ce He caMo Ha XapTuje Off BPETHOCTH, He-
ro Ha (PMHAHCHjCKE MHCTPYMEHTE YOIIIITE.

Y omHocy nosbe Ha npuMene, onpebese maro y IDD, HoBoMm mupektisoM (MAD)
npormpeHo je. [Topep mo Taga oOyxBaheHuX XapTuja off BpeIHOCTH YBOJIEe U (DHHAHCH]-
CKH JICPUBATH ¥ TO jEAVHUIC Y WHBECTHIMOHNM (POHAOBMMA, MHCTPYMEHTH TPKUIIITA
HOBIA (money market instruments) yroBopu o financial futures, forward interest-rate
agreements, BaIlyTHI, KAMaTHY WJIH equity swap ITOCJIOBH, OIIIHj€ 3a Ky[OBHUHY WIIH IIPO-
71ajy CBUX IPETXOAHO HABENICHUX (PMHAHCH]CKUX JiepuBaTa YKIbYuyjyhi 1 mocoBe ¢ ro-
ToBuM HOBIeM. [Topey HaBeneHux, 00yXBaTajy ce ¥ BaJlyTHE ONIHje, ONIHje Koje ce Of-
HOce Ha KaMaTHe CTOIle, 3aTHM JIEpUBaTH KOjH ce OffHOCE Ha poby, ajv 1 Ipyru (puHaH-
CHjCKY MHCTPYMEHTH KOjH CY YKIbYJeHH Ha OPraHW30BAHO TPIKHUILITE, Y 3eMJbe WIAHNIE
YUY je TIOJHET 3aXTEB 33 IIXOBO YKIbydeHe. 1)

IIpommpeme noba MpUMEHe TPHUBWICTOBAHUX WH(OpMANja HaBEIeHUM (hu-
HAHCHjCKMM JIepMBaTAMa HUje uciprubeHo. [IpBu myT ce y 00jexT insider information
YBOJIE ¥ POGHM JiepuBATH. Y BOberme POOHUX fiepuBaTa Ae(pHHUCAHO j€ TaKo Jia IPUBHU-
JieroBaHa MH(pOpMaIja MOpa HEOCPERHO WITH IIOCPEAHO [a ce OTHOCH Ha POOHE AepH-
Bate. Hapounro je GWTHO, 1a KOPHCHUIIM TP3KUINTA OBUX POOHUX JlepuBaTa OUYeKyjy fia
he I/IchopMaun;'y HOOWTH HA THM TPKUIITAMA Ha OCHOBY MPAKCe YCTaHOBJbEHE HA TUM
tpekurriva. ) [lerabamje yrBphere poGHIX AepUBaTa, OFHOCHO MOJEIHHAX CIeMEH-

10. Commission Directive 2003/ 124/ EC of 22 December 2003 implementing Directive 2003 / 6/EC
of the European Parliament and of the Counsil as regards the definition and public disclosure of
inside information and the defininition of market manipulation, OJ L 339, 24/12/2003

11.  Commission Directive 2004/ 72/ EC of 29 April 2004 implementing Directive 2003 / 6/EC of the
European Parliament and of the Counsil as regards accepted market practices, the definition of
inside information in relation to derivatives on commodities, the drawing up of list of insiders, the
notification of managers transations and the notification of suspicious transactions.

12. Yynunosuh-Xepn E., 3moynopabe Ha Tp>KUIITY BPHjeHOCHUX IaNmUpa-HOBa €ypoOICKa cMjep-
HUIIA ¥ 3aKO0H O TPXKUILTY BPHjeTHOCHUX manupa, 360pHHUK npaBHOT (akynreTa y Pujerm 2004,
6p. 2, cTp.754.

13. Aricle 1, 3 MAD.

14. Article 1 MAD.
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Ta 'y ogpehery poOHUX fieprBaTa aato je y Implementing Directive KOjoM je marTo jacHuje
nedrHNCake TpUBUIEroBaHe WH(pOpMaIyje y OMHOCY Ha POGHE IEpHBaTe U CAuMHLEHHC
JicTe insider-a v IMcTe CyMILMBUX TPaHCAKIIH]A.

IMopen mpommpema aeuHnCcama y OTHOCY Ha 00jeKT pUMEHe, YBelleHa je U To-
ceOHa rpyrma JInna y OfHOCY Ha KOjy ce lecprHumIIe mprBmwieroBana nHgopmarnmja. To cy
TIOCPEeHAIN, OTHOCHO JIMIIA KOja W3BPIIIaBajy Hajlore KinjeHTa Ha Tpxkuiy. [Ipusnite-
roBaHa uH(opMalgja je 3a oBa Jidia 1 uHopMaIja Kojy cy JOOWIH Off KITHjeHTa, Ofl-
HOCHO KOjy UM je KJIMjeHT CaoIIIITHO, 2 OMHOCH Ce Ha HaJIOTe KJIMjeHTa, Kako Beh U3Bp-
IIeHe TaKo W Ha HemsppieHe. OIIITH YCIOBH KOju MH(OPMANHjy YMHE TIPUBHIIEra-
BAHOM Bayke 11 32 OBY IpyIy Jmia. 0

W3 Hampen HaBENEHOT YOWHKBO je Ja je nehuHucame pUBIIeroBaHe MHpopMa-
wuje (insider information) y omsocy ua IDD, HoBoM mupexktusoM MAD cBeoGyxBaTHHje.
IToce6aH mOMpHUHOC MOjall-EhY eIEMEeHTa TIPUBMIEroBaHe MH(popMaImje oMOryhuio
je noHolewe implementing directives Koje Cy leTalbHO OOyXBaTHIIEe PETYIIUCALE TI0je-
[VHUX eIeMeHaTa.

Capa je nojaM nmpuBuIeroBane H(GopMalyje yrBpbeH kKao uHopMmarlyja Koja ce
OJTHOCH Ha CKYTI YMFLEHUIIA KOje MOCTOje WITH 32 KOje Ce Pa3yMHO MOXKE MPETIIOCTABUTH
na he HacTaTy WK ce OHOCE Ha iorabaj Koju ce JOrofuo Wik 3a KOjU ce pa3yMHO MOXKe
MPETIIOCTABATH Jia he ce moroauTH, a ja MPUTOM Taj forahaj WM CKYII YME-CHIIA MOpa
6utn ofpebeH y Mepu Koja he oMoryhuti JoHOIIeHe 3aK/by4Ka O YTHUIA]y TaKBOT CKY-
TIa YME-CHALA WK forabaja Ha IeHy cpm{aHCI/IjZCKI/Ix MHCTpyMEHATa WX HUXOBUX IepH-
Bara (w1 1. cras 1. Tupexruse 2003/124/E3).17)

YTuaj Ha eHy ie(buHHIIIEe ce Kao CBOJCTBO MH(popManuje Kojy he pa3ymHu UHBe-
CTHTOP y3€TH Y 003Up IIPH IOHOLIEHY OJTYKE O yiarawy y ogpebeHn (puHacHjcKu UH-
crpyment (wr. 1. cras 1. [qupexruse 2003/124/E3)!®)

3. IIpaBo Peny6imke Cpomnje

TpBu myT, iBe TOJIHE HAKOH IOHOBHOT OpraHm3oBama edetHe 6epse,'”) y 3ako-
HopaecTBy CpOuje nojaBibyje ce CKpOMaH KOpaK Ka UfieHTA(UKaji IpobeMa ,,insai-
der tradinga”. Taj Kopak yuHIbEH je jefHOM HOPMOM y 3aKOHY O 6ep3ama, Oep3aHCKOM
HOCTIOBaby U Oep3aHCKUM NocpepHunmMa 13 1994 ropuHe, koja caMo o6aBesyje 6ep3y
[1a CBOJIM CTAaTyTOM YTBPIH HECAjiep npasmia,”’) OHOCHO [ia YTBPH HAYMH CIIpEdaBa-
1a 3710ynoTpede nH(opManyja Koje HICY JOCTYIHE jJaBHOCTU. Y TPEHYTKY JOHOLIEHA
MIOMEHYTOT 3aKOHa YCJIOBH TPXKMINTA XapTHja Off BPEAHOCTH HUCY HAMETalll NMOTpedy

15. Hcro xao nop Genemnikom 8.

16.  Article 1. MAD.

17. Jledununuja npema npesopy aatoM y Uynunosuh-Xepu, op. cit.ctp.762.

18. Camuno oGjammemne u npesop ko Yynunosuh- Xep, op. cit. ctp. 756.

19. Beorpajcka Gep3a IIOHOBHO je OpraHu30BaHa ! OTIO4YeNa cBoj paf 1992. ropune y beorpapny.

20. Ynam 20 3akoHa o Gep3aMa, Gep3aHCKOM IOCIOBamY 1 Gep3anckuM nocpepaunuma (Ci.CPJ 90/
94).
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yBObema JieTaJbHUjeT peryircama oBe TojaBe. 3moynorpeda MpUBWIETOBaHNX HHGOP-
Malljja Huje ce TIpeno3Hajia Kao MOTEHIMjaIHA Y3pOYHUK nopeMehaja Hauena paBHO-
NPaBHOCTY CBUX YYECHHUKA Ha TPKUIITY Ha KOME CY ce KOTHpaJIe caMo aKIyje HEKOIH-
IWHE IPUBPEIHIX APYIITAaBA.

CKopo fieceT roiHa KacHuje, 3aKOHOM O TP3KUINTY XapTyja of BpemrocTr u3 2003.
roguse?!) yunmeH je IpBH MOKYIIA] XapMOHM3ALIHjE ca eBPOICKAM IIPABOM Y OGIACTH
insider dealinga na TpxwiTy Cpouje. OcHOBe MIEHTH(UKAIM]E W 3AIITUTE Off MOTYhnX
3noynorpeba gate y IDD yrpabene cy y HaBefieHr 3aKOH, ajTi caMO MOIOBUYHO.

UlaHOM 5 HaBEIEHOT 3aKOHAZ2) yTBpbeH je mojam npuBeeroBane wHpopMarymje,
Te ce ’OME cMaTpajia cBaka MH(OpManyja Koja Hrje IOCTYIIHA jaBHOCTH, a 3HAYajHA je
3a yTBpbuBame IIeHe XapTHja Off BPeIHOCTH.

Y opaocy Ha IDD pmedmHucame, npuBmwieropane mHpopManyje y 3aKoHy O Tp-
SKUIITY XapTrja off Bpemaoct 13 2003. cy mojMoBHO ofipeheHe Helnpenu3Ho U HEMOTITY-
HO. HepocTajau cy eneMeHTH Koju OM IpelU3npand Kpyr nHopMalja Koju MOXKe fja
yTrde Ha 1eHy. OHe Mory 6utn nHopMalyje Koje ce He OHOCE caMO Ha XapTHje Hero
u rH(opMaIyje O jeTHOM WU BHIIIe eMUTeHaTa TUX XapTuja. CBakako, ceM HaBeJIeHOT,
HHUje TOBOJHHO HATJIAIIICHO J]a OBe MH(OpMaIFje He Mory OuTu omire, Beh je moTpeGHO
ma Gymy moceGHe npmpone.23) Huje pasjaiumnseH HE ojaM ,,JTOCTYNAH jaBHOCTH® IITO je
OCTaBIbATIO IIIPOKO TIOJbe TyMadeHa Kajl je HekKa mHopMariija jasHa. >*

I'enepanHo, 3aKOHCKO pellIer-e ce Ocnamalo Ha enemenTe gate y IDD, nako Beh y
BpeMe ieHOT oHoIIerha (2003. roguHa) ToHeTa HOBa AUpEKTHBa y 0BOj obmactu MAD,
a 2004. ¥ HOBe UMILTEMEHTHPajyhe MUpeKTHBe.

Hagenene cimabocTu IEeNMMITYHO Cy OTKIIOH-EHE HOBUM 3aKOHOM O TPXKUIIITY Xap-
THja Off BPEIHOCTH 1 APYruX puHaHCHjcKuxX AepuBata>) (nasbe 3TXOB II), koju je fo-
HeT cpemuHoM 2006. TOIHHE, a TIOYEeO je ca CBOjOM MPUMEHOM KpajeM UCTe rofiuHe. 3a-
KOHOJIaBaIl je Y OBOj 0OIaCTH MOKYIIIA0 J1a HAIIPaBH 3aBUAAH CKOK M Jla HETOBOJBHO 3a-
KOHCKH ypebeHe o6nacTy, IMIIeMeHTpa HoBa pelrierha insider dealinga nara y HoBuM
mupekTuBama EY.

Y 4naHy 2. HaBeJIEHOT 3aKOHA YTBPHEHO je Jia je MpuBMIeroBana nHgopMmanmja ou-
J10 KOja MH(OpMaIFja 0 TaYHO oipeheHnM unib-eHnIIaMa Koje ce OJTHOCE Ha jeTHOT WIIn
BUIIIE M37aBanara, Kymna OfHOCHO MPOaBIia XapTHja Off BPEAHOCTH WM O YME-CHIIIAMA
KOje ce OfJHOCE Ha jeJHY WJTY BHIIIEe XapTHja Off BPEIHOCTH, KOje HUCY JJOCTYITHE jaBHOCTH,
a MOTY YTHIIATH TUPEKTHO WV MHAVPEKTHO Ha N37aBaolia, TPrOBIHY XapTHjaMa Off Bpe-
IOCTH, OHOCHO H-IXOBY IIEHY Ha OPraHN30BAaHOM TPSKUIITY.

21. 3aKoH O TPKHINTY XapTHja O BPEAHOCTH U APYTHX (DHHAHCHjCKUX HHCTpyMeHaTa (,,Ciy:KOeHn
rinacHuk PC”, 6poj 57/2003, 55/2004).

22. 3aKOH O TPXKHUIITY XapTHja Off BpEAHOCTH U [PYTruX (pMHAHCHjCKUX MHCTpyMeHaTa (,,Cinyk6eHn
muct CPJ”, 65/2002).

23. Bacumesuh M., Insider trading (dealing) — nosnanthene nngopmanuje, ITpaso u npuspena 6p. 9-
12,2001, cp. 7.

24. B. supra cTp. 2., 0 npo6ieMuMa feduHUCaka IojMa AOCTYIAaH jaBHOCTH U Kof foHouewa [DD.

25. 3aKOH O TPXUIITY XapTHja Of BPEeJHOCTH U APYTUX (puHAcHjcKUX AepuBata (,,CioykGeHH Iiac-
HuK PC”, 47/2006).
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MoskeMO KOHCTaTOBaTH fla je y OHOCY Ha paHWje jary JAehUHUIM]Y, Caalllhe
onpebherbe nprBMIeroBane nH(OpMAaIFje Y HAllleM NpaBy 3aCHOBAHO y TIOTIYHOCTH Ha
€BPOIICKMM JIMPEKTABaMa U3 OBe OOJIACTH.

3aKkoHofIaBal je npu neuHICaky BeOMa MyIpO YOUNO Jia je MPHUBIICTOBaHA WH-
popmarja, nH(pOpMaIFja O YNHEHALIAMA, 3a PA3IIUKY Off MOjEeVHUX YIOPEIHNX IIpaBa
y KOjEMa ce MPUBIIETOBAaHOM MH(POPMAIMjOM cMaTpajy unmbeHme.””’ Mopamo yka3a-
TH Jia IojaM rH(pOpMalLyje U Yn-eHIIE Huje ekBuBasieHTaH. He Moxe ce pehn fa %’e WH-
chopMarmja umHeHmIA, jep Kof mHpOpManmje ped je 0 cazHamy 0 dneHmaMa.”) OBo
je BeoMa 3HavajHO pasrpaHuCHe, jep YKOIUKO Ce OTPAHIMIAMO CaMO Ha UMELCHUILIE Ta-
fa OM ToJbe 3aIlITUTE Koje ce 00yXBaTa OBUM JIe(pHHICAH-EM IPUBIJIETOBHUX HH(POpMa-
[ja Kao YMheHUIA OWIo cyxkeHo. Hamme, Tafja Ou casHama O Pa3InIuTAM UHAEHCHU-
IJaMa KOjH yTU4y Ha XapTHje Off BpeJHOCTH OWila U3BaH Kpyra 3a0paHe, a Ta ca3Hamba U
Te Kako OM ce MOIVIa MCKOPHCTHTH 3a 3J7I0yHoTpede XapThja Ha Tpskumty. Ty je Beoma
MHTEPECAHTHO U NIUTArbe M3HOIIeHha aHATUTUYKIX IPOLEHa O JINCTUPAHUM XapTHjama
WITH FbUXOBYM HM3/[aBaoIiMa Koje JOHOce (PMHAHCH]CKU aHAINTHYApY Ha OCHOBY IIO3HA-
THX YA-EHAIIA Y KOM CITy4ajy je HECIIOPHO fa Cy Te 00jaBIbeHe IPOLeHe N3Y3eTe U3 Kpy-
ra 3amrrure.”S) A MHOTO je MHTEpecaHTHIje TIHTaHe [1a T O H3HETE TPOLEHE | Ca3-
Hama Koja IPOUCTEKHY U3 TaKBHX NPOLIEHa TakKobhe Grite N3y3eTe Off 3aIlITHTE YKOINKO
6u ce MpolieHa 3aCHYUBANIA Ha YMILEHMIIAMa Koje 0 Tajia HUCY OWyIe JOCTYIHE jaBHOCTH,
OJTHOCHO J1a je aHaINTHJap /0 HUX [OIIa0 MyTeM MO3HAHCTBA WX N3 He(hOpMaJIHOT
pas3roBopa ca YIaHOM YIIPaBHOT WM HaI3OPHOT Ofi00pa.

Takobe Beoma mpoOIeMaTHYHO pa3rpaHUueH-€¢ NPECTaBba pa3rpaHMueHe pu-
BUJIETOBAHE U MOBEpIbUBE MH(POpMalHje Koja je 3aITiuheHa Kao NOocnoBHa TajHa. O0-
jaB/bUBam-€ MOBEpIbYBE MH(pOPMAIHje Off CTpaHe JIMIa Koja cy 00aBe3aHa Ha UyBambe
MIOCITOBHE TajHEe BeoMa O jaCHO M CHAXKHO YTHIIAIIO Ha BPEIHOCT XapTHja Off BPETHOCTH.
IIpo6nem je yronuko Behu jep cy 0OMYHO JMIa Koja CHOCE OATOBOPHOCT 1 00aBe3y 4y-
Bamba TIOCJIOBHE TajHE YjEIHO Y JINIA IOTEHIW] AJTHA TOYHHUOLA 3noynorpeGe.29)

Heycknabernoct Hare nedunmpmje ca fatuM e uHICAmheM PUBMIICTOBAHNX WH-
¢popmarja y eBpOIICKOM MpaBy M3pakeHa je y ey Y KOjeM je 3a Hallle IpaBo noTpeo-
HO 7a vH(opManyje UMajy AUpeKTaH WM HHIUPEKTaH yililyaj Ha N31aBaowa, TPrOBUHY
XapThjaMa ¥ Ha BUXOBY IieHy. [lakie, 3a pa3iuKy Off €BPOIICKOT MpaBa Hije TOTPeGHO
fa Taj ytuiaj oyae ouraH. M3 Tora naske nponsiasu ga Ou 1 He3HaTaH yTHiaj 0o T0BO-
JbaH 3a MOCTOjame 370ynorpede. Mnak, momnrroBame onmre mpuxpaheHor Havyesa pa-
3YMHOCTH y TPrOBa4KOM IIPaBy UCKIbYUYje N3 OBOT Kpyra MOryhHOCT IIpAMEHe 3JI0yII0-
TpeOe Ha cacBUM 3aHeMapJbuBe ciydajeBe.”’ Ha Hepa3BhjeHUM TPSKUIITIMA, KaKBO je
W Hallle, POIICHa YTHIIaja W rpaguiyja m3Mehy yTriaja m OUTHOT yTHIgja Beoma je

26. Hamp.: y xpBaTckoM npaBy wianoM 103 3TBII nosnanthenum nugopManujama ce cMaTpajy cse
YHH-CHHUIIE.

27. Bap6wuh J., ITpaBo apymraBa, Kwura apyra: JpymTsa Kanurtana, 3arpe6 2000, ctp. 256.

28. UYynunosuh—Xepu, op.cit., crp. 757.

29. Yynunosuh—Xepu, op. cit., ctp. 757.

30. Bapo6wuh, op. cit., cTp. 256.
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npoGneMartinyna. Heku ayTopu cMaTpajy qa O HadyesHO cBa OficTymnama + 5% Tpebaro
cMaTpaTy OUTHUAMA, OK JIPYTH CMAaTPajy ja OM Taj KPUTEPH]yM 3aI0BOJBHIA OJICTYNAba
Koja ce kpehy y pacrniony off = 5-10%. ITporeHa GUTHOT yTHIAja in concreto Tpeba na
Hopef KpeTamba OBUX OfCTYNamka y3Me Y 003HUp U BPCTY XapTHje Off BPEJHOCTH Kao U MH-
JieKCe Feror pacTa U aja.

ITopen HaBeReHOT, 3HATHO OUTHUja HEYCKIIAheHOCT je Y ilo.by iipumeHe TIPUBUIIETO-
BaHe UH(opMalgje. 3a pasiuKy Off HOBE EBPOIICKE AUPEKTHUBE KOja je HarIaciia Impe-
e 1107ba IPYIMEHE, He caMOo Ha M3/1aBaoIia 1 XapTHje Off BpEJHOCTH Hero 1 Ha (PUHAHCHj-
CKe ¥ poOHe JiepyBaTe U CJI., Halll 3aKOH jOIII yBEK CTOjH caMO Ha 3aIITHTH M3/[aBaoa u
Xapmja.32) Ynanom 4 3TXOB 1I yrBpbyje ce merosa npuMeHa Ha XapTuje Off BpeHO-
CTH, CTaHJ[apAn30BaHe (PMHAHCHJCKE JiepuBaTe 1 pyre (hMHAHCH]CKE MHCTPYMEHTE KO-
juMa ce Tpryje y ckialy ca IpaBIInMa IOCIOBakha OpraHm3aTopa Tpskumra. Tako no-
Jbe IpIMEHe MOXXeMO NPOLIVPATY aly He IOBOJBLHO Jla OGMII0 Y OTIYHOCTH ycKiabeHo
ca eBpOIICKMM NpaBoM. MaKo joli Hepa3BHjeHO TPKUILTE, MOPAIH Ol OTBOPUTH MOT'yh-
HocTH npuMeHe 3abpane insider dealinga 1 Ha (pUHAHCHjCKE MHCTPYMEHTE U JiepUBaTe
KojuMa he ce TeK TproBatu Ha Haioj Oep3u.

4. 3ak/py4ak

Kopnmiheme HejaBHUX MH(MOpMaInyja MPWIMKOM TProBUHE TPEACTaBba HACHIbE
HaJ| TpaHCcIapeTHoIhy Koja je jellaH off KIbyYHUX CTyOOBa TpxKWIlTa Kanurana. VH-
(hopmarja Ha TpaHCTIAPEHTHOM TPSKUIIITY je eCCHIjaTHA 3a CBE YUECHUKE KOjH je y Be-
hoj WTH Mars0j MepH KOPHCTE 3a CBOjy TProuHy.>>) Kaja HEKo JIHIle Tpryje Ha OCHOBY
HejaBHUX (MPUBIIErOBaHMX) MH(OpPMAIHja Tajia OHO CTHYE HEI03BO/BEHY OTHOCHO He-
3aKOHHUTY HPEAHOCT y OTHOCY Ha CBE OCTANIE YIECHUKE Y TPrOBUHY U HAPYIIIABa ¥ TOM
TPEHYTKY OCHOBHE MOCTyJaTe Oep3aHcKe Tpropune. [lakie, 3Hadaj mHpopMalyje 3a Tp-
SKUIITE KaIiTaja je HeCIOpaH, a ca aclieKTa CTBaparha jeJHAKIX YCIIOBa 3a CBE YIECHH-
Ke y TPrOBUHM jEIHAKO j& BasKHO, jaCHO W NPEIM3HO YTBPAUTH KPUTEPHjyME pa3NiBajarba
jaBHUX W HejaBHUX MH(OpMaI|ja ¥ TIOCeOHY 3allITHTy PUBWIETOBAaHNX MH(OpMaIHja
aKo Hcy mo3Hate japHoctu. Onpebheme nojMa npuBmiIeropane MHGopMalyje Heomxo-
M1aH je KIbyd 3a OTKJIAarhe HeI03BOIbEHE TPrOBHHE.

Hakon ymopenHe aHammse ofipeberma mojMa NpuBWIIEroBaHe HHMOpMalyje y
€BPOIICKOM W HAIIIeM TIPaBy fIaTe Y OBOM pajy, MoxkeMo pehn fia je ompebeme nojma
MPUBWICTOBAHUX WH(pOpPMAIIHja Y HAIIIEM IPaBY YCKIlabeHo ca eBPOIICKAM MPABOM.

Pasnmuke y onpeberwy nojMa npuBmieroBane uHgopmalpje Koje ¢y youeHe, Hapo-
YWTO Y JIENTy KOjU Ce OJTHOCH Ha HheH YTHIAj Ha XapTHje W3MaBaolia v Ha I0Jbe IPUMEHE
npon3Na3e 3 OKOJNHOCTH KOje Cy Be3aHe 3a Hallle Tpxwuiire Karmrana. [Jomahe Tp-
SKUIIITE KaIMTala je y pa3Bojy, Te ce Ha TheMy HU He MOKe OUSKMBATH Y OBOM TPEHYTKY

31. hynmuoBuh-Xeprn E., EBpolicka AupeKkTHBa U He3HHa UMIUIEMEHTAIja y ’beMauKo B XPaBTCKO
npaBo, 36opHuk ITpaBHor dakynrera y 3arpedy, 3/2000 crp. 314.

32. B.cynpactp. 3.

33. Heakal R., Defining Illegal Insider Trading, Investopedia Staff,10/2003, (Investopedia.com).
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Jia ce y MyHO] MEpH OJIBHjajy CBe TpaHCaKIje XapTHja Of] BpEeTHOCTH KOje Cy Ha pa3Buje-
HIM Oep3ama yooudajeHe. MebyTuM, momarax jja ce y OBOM TpeHYTKY Ha HallleM TP3KH-
11y HUje 3a0eJIeKN0 HH jef]aH CIy4aj O €BEeHTYAIIHO MOHETO] PHjaBy y O0JIACTH KpIIie-
Ha TIpaBIwiIa O NPHUBIWIErOBaHUM MH(OpMaIjaMa He TOBOPH O PEryJIaTHBU HEro O Ha-
I10j HECTIPEMHOCTH J1a je ipuMeHnMo. CYIIITHHCKO MATakke HAje 1a Jii je ofpebeme noj-
Ma IpHUBIIEroBaHe MH(OpMaIje y IIOTIYHOCTH YCKiIabeHo ca eBPOIICKUM IIPaBOM, He-
T'0 0 MOTYhHOCTH peaHe poLeHe Off CTpaHe KOHTPOIIopa TPXKUIIITA, YTHIAja IIPUBAIIE-
roBaHe nH(popMarmje Bofehn padyHa o BpCTH XapTHja Off BpEAHOCTH, FBUXOBOM KpeTa-
Y Ha TPXKUIITY 7 CII. Y OArOBOPY Ha OBO MUTak-¢ HEPa3BUjEHOCT TP3KUILITA He 61 cMe-
J1a 1 IOCITY3KH Ka0o U3rOBOpP.
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THE NOTION OF INSIDER INFORMATION IN THE EUROPEAN
AND SERBIAN LAW

Summary

Author analyzes the notion of insider information through a comparative review of
clauses of the European and Serbian law. The notion of insider information is analyzed in
accordance with the definitions provided by the Insider Dealing Directive 89/592/EEC
and the Market Abuse Directive 2003/6/EC. After that, the author reviews the notion of
privileged information as given by the Serbian Law on Securities Market and Other Fi-
nancial Instruments, from 2003 and 2006.

In order to protect investors from the abuse of insider information, the author pre-
sents the analysis which underscores the conformities and differences in the notion of pri-
vileged information, as defined by the European and Serbian Law.

Key words: insider (privileged) information, Insider Dealing Directive, Market Abuse Di-
rective, Serbian Law on Securities Market and Other Financial Instruments,
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