YVIK 347.91:364(4)

bojan BOJKOBU'h
cyauja OcHoBHor cypa 'y Hosom Capy
pokTopaHp Ha IIpaBHoM dakynrery YHuBepsutera y beorpagy

CYICKO PEITIABAILE COIOMJATHOIIPABHUX
CIIOPOBA Y HEMAYKOJ, PPAHIIYCKO]J 1 CPBUJ

Pe3sume

Homen paga jecitie coyujanHonipasHu ciiop, kao HoceOHa 8pciiia gpyuiii-
8eHoT cykoba Koja ce jaéma y 6e3u ca ciliarem coyujante toiipebe ogpehrol
nuya u weiosum (He)ocilieapusarem upasa Ha coyujanty tpecitiauujy. Ca
WuM y 6e3u, y pagy ce pasmailipajy Hemauku couujantu cygosu u gpanuycku
couujanHoupasHu WpUOYHau, Kao cygeke UHCIAHYE PeUulasara COyUjantux
ciloposa, y géa eogeha tipasocygHa cucitiema espolcKo-KOHMUHEHTHANHOT MO-
gena gpxase 6naiocitiara, Kao jegHoi 0g HAjyinegHUjux Mogena gpyuimieeHux
ogHoca. Haxon iliola, ananusupa ce gomahu cuciiiem peuiasarba COYUjanHUxX
Ciloposa, y3 UCTHOPUJCKOTUPABHU OC8PIl, C8e Y UUBY apiymenitiosarba citid-
6a ga wtociioju towipeda 3a UHCTAUTLYUUOHATUSAUUJOM CUeUUjanu3o6amol
coyujanuol cygcimiea y upasocyguu cucitiem Peiiy6nuxe Cp6uje. IIpu uemy
ce, upunukom ycipojciiea gomahel coyujannoi cygcimea de lege ferenda uc-
miude cileyuduuHa pasnuka upema akiiyenHom yipasHo-cygekom peuiasarvy
COUUjanHUxX ciloposa.

Kmwyune peuu: coyujantu cygosu, coyujanHoupasHu wpubyHanu, couujantu
ctiop, yupasuu ciop.
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I YBop

CormjamHu criop npeficTap/ba HocebaH APYLUITBEHN CYKOO KOji ce jaB/ba
y Be3M ca CTameM coljijamHe morpebe ofpeheHor mia, Koje je HecrmocobHO
3a mpepysuMame nofipeheHor paga 1 Koje HeMa BJIACHMIITBO HaJ YCIOBMMA
pana (IpegMeTy U CpefcTBa paja), ¥ HeroBuM (He)OCTBapyBambeM IIpaBa Ha
couyjanny npecranujy. [Ipunkom onpebherma mojma coryjanmHonpaBHOr CIIO-
pa KOpucTe ce MaTepuja/HOIIpaBHa 1 pOpMaTHOIPaBHA 00eIexja, Tako fia ce
TOJI COLIMja/IHMM CIIOPOM IIOfipasyMeBa IPaBHM CIIOpP KOjU HacTaje y BesM ca
OCTBapyBameM IIpaBa Ha COLMjaIHY IIPecTaljy Koje, Kao Cy0jeKTUBHO IIpa-
BO, IMa CBOj IIPaBHM OCHOB Y O0jeKTMBHOM IIpaBy (110 IIpaBWIy 3aKOH W/IN
yroBop), u To usMeby, ca jenHe cTpaHe, jeHOr Wy Buille GUSMYKIUX AL Koja
Cce Hajla3e y CTamy COlMjaHe MOTpebe, Kao Hocuola opnamherma — TUTYIapa
Cy0jeKTUMBHOT IIpaBa, 1 Ca JIpyre CTpaHe, ApKaBe, TEPUTOPUjaTHe Ay TOHOMUje
¥ JIOKaJIHe CaMOYIIpaBe, OGHOCHO HJXOBUX MHCTUTYIMjA VIV jaBHUX CITY>KOU
(o mpaBMITy MHCTUTYLMja CUCTeMa COLjallHe CUTYPHOCTH, Tj. YCTAaHOBA CU-
CTeMa COLMjaJTHOT OCUTYpalba, CUCTeMa COLMjaaHe 3alITUTE U varide causae
COLIMja/THOT TIpaBa), Ka0 HOCHOIIA Ty>KHOCTH, ColLiujamHe obaBese, a Koju ce pe-
IIaBa y YIPAaBHOM IIOCTYIKY M Y IOCTYIKY Ipeft cyAoM. ColyjaTHu ClIOpOBU
Ce jaB/bajy y Be3M Ca CUCTEMOM COLMjaTHOT OCUTYparba, Y Be3M Ca CUCTEMOM
colLlMjajiHe 3allITUTE M Y BE3U Ca varide causae COLVIjalHOT IIpaBa.

Vimajyhu y Bunty ma cy Hemauka u GppaHIfycka colujaisa pxasa’ rias-
HY TIPEJICTABHMUIN eBPOTICKO-KOHTMHEHTATHOT MOJIeNa IpKaBe 6/arocTama,”
Kao jeHOT Of] HajyINefHMjUX MOJeNa APYMITBEHNX OofHOca y EBponu, Koju
VICTOBPEMEHO YMHYM OKOCHMITY eBPOTICKOT COIMjaTHOT MOJIeNa,” TpeMeT
UCTpaKMBama Omhe pelraBame COLMjATHUX CIIOPOBA Ipe] HEMAYKUM U
(bpaHIyCKMM CY[CTBOM, CBe y IWUbY IITO OO/ber cariefaBama gomaher cu-
cTeMa pelllaBarba COLMjaTHUX CIIOPOBa Y MOCTYIIKY IIpef CYyAOM, KPO3 YIIo-
pefHOIpaBHY aHANMN3Y ¥ UCTOPMjCKY OCBPT, a KaKO OM ce IPEIoKNO ajieK-
BaTaH MoOJie/I yHanpeberma CpIICKOr cOLyjaHOT CYACTBA.

IT Hemauku conujannm cyfoBu

Bucok crenen cnenmjanmsanyje CyAcTBa YOIIITE jeCTe OJJIMKA He-
MauKoT IIpaBocyba, IITO moppasymeBa, IOpef Cy[OBa OIIIITE HAJJIeXKHO-

1 ComnujanmHompaBHa JAp)KaBa IOfpasyMeBa J[ONyHaBame IpaBHe CUTYPHOCTM IpaBHe
Ip>KaBe MOjMOM couujante curypHoctu. Jby6omup Taguh, Qunosopuja iipasa, HaporHa
6ubnmotexa Cpbuje, beorpag, 2006, ctp. 244-246.

2 Bug Bume y Kocra Jocudmpuc, Houna Cynuh, ,,[Ip>kaBa 6narocrama — KOHBepreuuja:
ofo3fio versus omosro‘, 36opuux Maitiuye Cpiicke 3a gpywiitiseHe Hayke, 6p. 130/2010,
cTp. 21-42; Iparan Bypuh, Espoiicku coyujantu mogen, beorpag, 2013, ctp. 56-65

3 Bup uiue y 1. Bypuh, Has. geno, ctp. 51-71.
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CTH, TIOCTOjalbe AAMUHUCTPATUBHUX, GMHAHCUjCKUX, PaJHUX VM COLMjaTHUX
cymosa.* CrielujanusoBaHy Cy/IoBM 3a pelllaBare COIMjaTHONPABHUX CIIO-
poBa y CaBe3Hoj Penry6rmiin Hemaukoj HacTanm Cy Kao IMOC/IeANIIA CXBaTamba
3aKOHOJIaBIa [Ia OCTBapUBabe ColMjaIHe Npasfie Tpeba aa Oyae ofBojeHo off
ynpasre Bracti.” Hanme, 3aKOHOM O COI[MjaTHUM CyJIOBMMA MHCTUTYIINO-
Ha/IN30BaH j€ CUCTEM CIIEIMjaIM30BaHOr CY[CTBA 3a pellaBarbe COLMjaTHNX
CIIOpOBa.

1. Opranmnsanuja, cacTaB ¥ HaJJISKHOCT COLMjaTHUX Cy0Ba

Hemaukm cucTeM colmjamHMX Cy[oBa je TPOCTENEH. Y IPBOM CTEIEHY
cyne couujanau cynosu (Sozialgerichte), xojux uma 68 u xoju ce popmupajy
ka0 pernonanuy cynosu.’ TTOKpajuHCKM (3eMabCKm) COUMjaHU CYNOBU
(Landessozialgerichte), xojux uma 14, 1o mpaBuiy, Cy APyroCTeNeHM, Tj. i0-
HOCe OfTyKe y IIOCTYIIKY II0 M3jaB/beHMM >KambaMa Ha IIPBOCTEIIeHe OfTy-
Ke y COILMjaJlHUM CHOPOBMMA, Maja y ofpeheHuM crydajeBuma MmocTymajy
¥ Kao IpBOCTeNeHy cynoBu. Takobe, 1o mpaBuay cy opraHu3oBaHM Ha HM-
BOYy defepanHNX jefMHNIIA, MaJa BUIIe TOKpajiHa MoXke popMupary jesaH
sajerHIIKy anenanyony cy.” Casesnu cotmjamuu cyp (Bundessozialgerichte
- BSG), unje je cepmmre y Kaceny (Kassel), omnydyje y Tpehem creneny, mo
U3jaB/beHUM BaHpPEJHUM IIpaBHMM JeKoBMMa. Vako CaBesHU coOLMjaTHU
CyJl, TIO TIpaBUIIY, MMa TIOC/IefIby ped Y CIIOPOBMMA M3 COLMjATHOT OfIHOCA,
BberoBe OfiTyKe ce Mory mob6ujatu npen CaBe3HUM YCTaBHUM CY[OM U3 pas-
JI0Ta HEeyCTaBHOCTIL.

CBu conmjanuu cygosu y Hemauxoj ¢opMmmpany cy Ha IpMHIUIY
tTpunaptusma. HauMe, cyfoBu y cBa Tpu cTeleHa ofjIydyjy y Behy, koje ce
cacToju of MpodecuoHaTHNX CYAUja, Kao MpeAcTaBHUKA Ap)XaBe, U CyAuja
NOpOTHMKA (ITOYaCHUX CyAuja), Koju ce OMpajy ca mucTa Kojy MoJHOCe CUH-
AVIKAaTV paJiHMKA, He3aBMCHe OpraHM3alje paJjHIKa Koja ce 6aBe MUTambUMa
pajiHe ¥ couMjajHe MOIMUTUKE, YAPY>Kemba MOCIO0ABala, YIPY>Kemba JIeKapa
¥ CTOMATO/OTa M YCTAHOBA 3[[PAaBCTBEHOT OCUTypama.’ IIpBoCTeneHM cy-
moBu cyge y Behy, Koje je cactaB/beHO of mpefcenHMuKa Beha, Koju je mpo-

4 Manfred Weiss, ,Labour Dispute Settlement by Labour Courts in Germany*, Industrial
Law Journal, Johanneesbourg, 1994, ctp. 1-19.

5  Hemauky 3aKkoH o couujamHuM cygoBuMa u3 1953. roguue (Sozialgerichtsgesetz; name y
¢dycnorama: SGG), un 1.

6  SGG, un. 7; Danny Pieters, The Social Security Systems of the Member States of the
European Union, Antwerp, Oxford, New York, 2002, ctp. 137-138.

SGG, un. 28 u 29; D. Pieters, nas. geno, ctp. 137-138.
SGG, un. 38 u 39; D. Pieters, nas. geno, ctp. 137-138.

HocrynHo Ha ampecu: http://www.bsg.bund.de/DE/01_Das_Gericht/04_Organisation/03_
Richter_node.html, 10.12.2014.
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decnonanHu cyamja, u Boje cyauja nopoTHuka. [lokpajunckn cymosu cype
y Behy, koje je cacTaB/beHO Off Tpoje MpodecuoHamTHNX CyAuja (of Kojux je
jemaH yBek mpencenHuk Beha) u gBoje cymuja mopoTHuka. CrenuduaHoct
conyjanuux (1 pafHuX) CyoBa y OHOCY Ha Apyre Cy/I0Be Y HEMAYKOj jecTe
YMIbEHNIIA 1a COLVjaTHM CY[OBYM MMajy CyAMje IOPOTHMUKE U Y alleJlalliOHNM
CYIOBMMa, a He CaMO y INpPBOCTENEHMM cCymoBuma. - CaBe3HM COLVjaTHU
cyp ce cacToju off 14 cnenujammsoBaHix Beha — cenara (y BpeMe OcHUBama
coLujalHMX cyfoBa 6o je mecer Beha), koja cy cacTaB/beHa Off Tpoje Ipo-
decnonanuux cypuja (jemaH of BWUX je yBeK IpefcenHuK Beha) u pBoje
cynmja mopotauka.'! Tlopen Tora, CaBesHu coumjaiHu CyJ IOHOCH OTyKe
n 'y BemkoM Behy, Koje ce cacToju off IpefcenHNKa Cy/a, MpefiCeHNKA CBUX
Beha (n3yses Beha y kojem 2]6 IpefceNHNK Cyzia mpefcenHnk seha) n HajMame
IIeCT Cyfuja MOPOTHMUKA. - Benuko Behe moHOCH OfjIyKe y mpenMeTuma of
BE/IMKOT 3Hayaja 1 y IpefMeTMa Kajja ce Mela MM NOTBphyje moTamamma
npakca CaBesHOI COLMjalHOT cyfa. VI3 HaBefeHor mpousnasyu fa CaBesHu
couujanuu cyn Hemauke Bomy padyHa O yjeJHa4€HOCTHM CyJCKe IpaKce y
COLIMja/THUM CIIOPOBMMA 1 Y Be/INKOj Mepu oapebyje pasBoj corujanHor mpa-
Ba y Hemauxoj. IIpodecrnonante cyamje u cyamje MOPOTHNALY Cy HE3aBUCHU
y CBOM pajy, a IPUINKOM OJTy4lBama y TpumaprutHoM Behy cBe cynmje
MIMajy jeIHaKO IPaBo ITIaca, Ia ce ofTyke goHoce BehmHoM rmacosa. Cynuje
HOPOTHMIY MOPajy MMaTH CIIelija/iHa 3Hamba U PaHO MCKYCTBO y 06/acTu
conujanHe curypHoctu. IIpodecnonante cyamje ce 6upajy Ha GyHKIMjy Ha
HeozpeheHO BpeMe, JOK cyfujaMa MOPOTHULIMMA MaHJAT Tpaje IeT TOAMHa,
ca moryhnourhy pensbopa.

Conujanuu cygosu y CP Hemaukoj HaJyIeXkHU Cy 3a pelllaBambe CBUX
CIIOpPOBa IPOM3ALUIMX M3 CUCTEMA COLMjalTHE CUTYPHOCTH, IUTO HOAPasy-
MeBa CIOpOBEe y Be3M ca IEeH3UjCKMM, VHBAJIUACKMM U 3HPaBCTBEHNUM
OCUTYpaIbeM, Kao U ca OCUTyPambeM 3a C/Iy4aj He3allOC/IEHOCTH, 3aTUM CIIO-
pOBe y Be3M ca CUCTEMOM COLMjajIHe 3aIUTUTE U CIIOPOBE Yy BE3U ca varide
causae COLyIjaJHOT npaBa.14

2. IlocTynak npep, conyjaTHUM CyJOBUMaA

Cnerduyna mpaBuIa MOCTYIKA IIPef COLMjaTHUM CyIOBMMA Cy pe-
rynucaHa 3aKOHOM O COLjaTHUM CyOBMMA, IOK Ce CYTICU/IMjapHO U CXOJHO

10  Ibid.

11 JlocrynHo Ha ampecu: http://www.bsg.bund.de/DE/01_Das_Gericht/04_Organisation/02_
Senat/senate_node.html, 21.12.2014.

12 Ibid.
13 Ibid.

14 JlocrynHo Ha appecu: http://www.bsg.bund.de/DE/01_Das_Gericht/03_zaustaendigkeit_
node.html, 25.12.2014.
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IPUMEIY]jy IIpaByIa OIIITET IAPHIYHOT IIOCTYIKA. [[Ba OCHOBHA CrenyjaaHa
IPMHLNIA jeCy Ha4e/lIo JAaKOT IPUCTYIA CYAYy M Hauello MaTepujalHe UCTU-
He. Hauero yrakor mpucryma cyny nogpasymesa, Ipe cBera, cnobonny ¢op-
My 3a BelMKM OpoOj MapHMYHMX pajibU U ONCYCTBO 00aBE3HOT 3acTyIama
Ofl CTpaHe CTPYYHUX J/IMIA Yy IPBOCTENIEHOM M JPYTOCTEIIEHOM IIOCTYIKY
npen cymom.> Hauenmo marepmjanHe MCTMHe MOApasyMeBa MCTPaKHO Ha-
4eso KojuM ce cyaujama omoryhasa ga y mro Behoj moryhoj mepn yTBppe
MaTepujaaIHy UCTVHY.

CTpaHKe y cOLMja/IHUM CIIOPOBMMA CY OCUIYPaHVIM ¥ KOPUCHUIU
colujajiHe 3alTHUTe, Ca jeflHe CTpaHe, U MHCTUTYLMje CUCTeMa COLjujalHe CU-
TYPHOCTH, ca Apyre CTpaHe. Y NPBOCTENEHOM IOCTYIIKY IIpef COLVIjaTHUM
CyOBUMa M HAPYTOCTEIIEHOM IIOCTYIKY IIpefl IMOKPAjMHCKUM CyHOBMMA
CTpaHKe He MOpajy OMTM 3acTymaHe Of CTpaHe CTPYYHUX JIMLA, 33 Pa3yn-
Ky ofj TpehecTenenor nocrynka npen CaBe3HUM COLVjaTHUM CYAOM Kafia je
06aBe3HO a/[BOKATCKO 3aCTyTambe.

Kommnpomuc je jenna of naeja Bogyu/ba HEMAdKOT CXBaTama ApPYLITBe-
HIX OJHOCa, a pedIeKcyja TOT CXBaTamwa je BUJbMBA M y NOCTYIKY IIpef
conujanHuM cyfosuma. Hamme, cyp je fyxaH fla mpe ofp)KaBarma pO4MIITA
3a IJIaBHY pacllpaBy 3aKake II0CEOHO pOUMIITe 3a IOCpefoBame (Haromoy,
IOCTU3amkbe KOMIIPOMICA), KOje MpodeCHOoHaNTHN CyAnja Ofp>KaBa caM, 6e3
Cy[yja IOPOTHMKA, ¥ Ha KOMe CY/iija Ha CYyNTM/IaH Ha4MH CTpaHKaMa M3HO-
CU CBOje IIPaBHO CXBaTambe KOHKPETHOT IIpefiMeTa CIIopa, a LITO VIMa BE/IUKA
yTuuaj Ha crpanke.'® Takobe, mako ce Ha pounmry 3a mocpefioBame He TIO-
CTUTHe KOMIIPOMIIC, CyAuja je o6aBe3aH Ja TOKOM ILe/IOT MIOCTYIIKA MOKYIIa-
Ba fla ocTurHe Harop6y usmehy crpanaka.'® 3a Bpeme Tpajama Tor mocty-
Ka He TeKy IPeK/Ty3MBHI POKOBIL.

Y DpBOCTENEHOM IOCTYIKY IIpef COLVjalHUM CYAOM, IO IIpaBM-
Ty, 06aBesHO je Ofjp)KaBame yCMeHe INIaBHE pacIpaBe, Koja IIPeCTaB/ba
»CpLie“ MOCTYIIKA 1 Ha KOjoj ce yTBphyje unmmeHn4Ha rpaha Ha 0CHOBY Koje
CY[I IOHOCH MepuTOpHY ofTyKy.2! VisyserHo, moryhe je moHetu omnyky 6es
Oflp>KaBama IIaBHe paclpase (HIIP. aKO ce CTPaHKe caryace ca TUM).

Y NOCTYHKy Ipe; COLVjalHUM CYHOBMMa IpeaBubeHM cy HIDKU
TPOLIKOBM IIOCTYIIKA, LITO je Ofpa3 Hade/la JaKiler npucryna cygy. Crpas-

15 SGG, 4. 58 u 59.
16 SGG, un. 57-59.
17  D. Pieters, nas. geno, ctp. 137-138.

18 Manfred Weiss, Marlene Schmidt, Labour Law and Industrial Relations in Germany,
Kluwer Law International, 2008, ctp. 125-126.

19 M. Weiss, M. Schmidt, nas. geno, ctp. 125-127.
20 SGG, un. 77-86.
21  D. Pieters, nas. geno, ctp. 137-138.
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KaMa ca HUCKUM IIpMMamyMa, 1o ofpeheHnM ycnoBruma, Moxe ce ogo6pu-
TV 3aCTyIambe IIpef] CyIOM Ha padyH Oylera.

Y morneny npaBHUX JIeKOBa, OMTHO je McTahy la POK 3a U3jaB/bUBaIbe
Xanbe Ha OITyKy colujamHor cyza usHocy 30 [jaHa 1 J1a je IPOTUB OJTyKe
TIOKPAjMHCKOT CyJia NO3BO/EHO IMOJHOLIEhe BaHPENHOr MIPABHOI CPENICTBA,
peBusmje, KOjoM ce mobuja ApyrocTeneHa ofjIyka caMo y HOIJIEy MOTpen-
He TIpMMeHe IpaBa, a O JIONYIUTEHOCTM DeBM3Mje OfIydyje NOKPajuHCKN
Cyn 4mja ce ofryka mo6bmja. Ilo mpaBmmy, peBmsmja ce momyImTa aKo 3ax-
T€B MIMa Haye/laH 3Hayaj MM aKoO OfiTyKa IIOKPAjMHCKOT CyJja HMje y CKIafy
ca cynckoM npakcoM CaBe3HOT pajHOTr Cy/ia, OGHOCHO OJJTyKOM HEKOT Of
MOKPajIHCKMX CYJ0Ba U aKo TpehecTeneHn Cyy jolI HUje OAIy4NO Y CPOJHO]
npaBHOj cTBapu. Takobe, mpenBubena je u T3B. mpecko4YHa peBU3Mja, Kajia
ce ucTa usjapbyje CaBe3HOM PaIHOM CyJly AMPEKTHO NPOTUB IIPBOCTENEHE
npecype.

CarnacHO HaBeJJeHOM, MOXKE Ce Pe3VMUPATH Jla je HeMadKy IPaBOCy/l-
HJ CHCTEM BMCOKO CIIeIIMja/li30BaH, Y OKBMpY Kojer, u3Mehy ocrasor, GyHk-
IIVIOHMNIIIe TOCe0aH CUCTeM COLMjaTHIX CYIOBa, KOjU je M3BeleH Y TPM CTereHa
(OCHOBHM, TOKPAjIHCKY — PEIyOIMYKY M caBesH! HIBO). Hemauko conmjanzo
CY/ICTBO je 3aCHOBAaHO Ha Hadely TPMIIAPTM3Ma, Kako 6m ce omoryhmio
COLIMja/THMM MTAPTHEPYMA Jla YYECTBYjy y IPOLECY JOHOLIE A CYICKMX OfTyKa
(pasnosu conyjanHe feMOKpaTHje), a OCTYTAK IIPef] COLMjaTHIM CYyTOBUMA Ce
TeMe/by Ha Hade/mMa 00aBe3HOT ITOKYIIaja MUPHOT pelllaBaiba CIIopa, yopsara
IIOCTYIIKA, KOHIIEHTpallje MOCTYIKa ¥ aKTUBHe yiore cyfa. Vimajyhn y Bupy
T je HeMa4Ky MOfIe/l CIelMjaIM30BaHoOr COLMjaTHOr CYACTBA U3Y3E€THO yCIIe-
IIaH, TIPBEHCTBEHO Ca CTAHOBMINTA e(MKACHOCTU pelllaBarma CIIOPOBa, MICTU
je 6uo y3opHu Mopen y ogpeheHnM eBporckum apxasama (HIIp. y AycTpuju
u CIoBeHUju), Koje Cy MCKOPUCTHIe OOraTo HeMadykKo MCKYCTBO Y CYACKOM
perynucamy COLMjaTHOIPABHOT OHOCA.

III ®paHIycKu conyjaTHONPABHN TPUOyHaIN

Y dpaHIfyckoM IpaBOCYIHOM CHCTeMy TakKobe je M3BpIleHa crenyja-
NM3anyMja pelraBama COLMjaTHUX CIIOPOBA, KOje peliaBajy npodecroHaanm
TpunaptuTHM TpubyHamm. Hanme, counjanHonpasun cioposy y @paHIryckoj
ce, IO TpaBUIy, pelIaBajy Ipef CIenMjamn3oBaHuM TpubyHammma. IIpo-
nefypa mnpef (GpaHIYCKMM COLMjaTHUM TpUOyHa/lIMMa je je[HOCTaBHa,
Op3a 1 jedpTnHa, a TpaBWIa MOCTYIKA Ce MOy IONEIUTU Ha OIIITY IIPO-
nenypy (contentiuex gemeral) m pBe ImoceOHe mpolefype 3a pellaBambe
COIMjaTHOTIPaBHMX CIIOpOBa (contentiuex speciaux).?

22 SGG, un. 160-171.
23 D. Pieters, nas. geno, ctp. 114-116.
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1. OnmTy; mocrynak

CBM CIIOpPOBM 13 HOMEHA COLMja/IHe CUTYPHOCTM, 3a 4Mje pelllaBambe
HIje IpeiBubeHa Heka Apyra moce6Ha Mpolefypa, pelaBajy ce y CKIafy ca
OIIITOM IIPOLIElyPOM pelllaBarba COLMja/THOIPAaBHIX CIIOPOBA, KOja ce Impe
CBera IIpMMembyje Ha OOMuraiyje y Be3u ca OCUIypamweM, 00aBe3HIM JOIpPH-
HOCHMA U JlaBatbeM HakHazia.”! Y OmIToj mpoleypyu MpBOCTENeHa Cysicka
MHCTaHIa jecte TpubyHan 3a permasame couujanaux crnoposa (Tribunal des
affaires de la securite sociale - TASS), xoju je npaBuu cnegbenuk Komucuje
npBe uncrauue (Commission de premiere instance).”> TASS je TpumapTUTHOT
cacraBa. Haume, Behem TpubyHasna npencenaBa cyfyja BUIIET CY/a, @ YWIAHO-
By Beha cy mopoTHMIM U3 pejoBa pajiHuKa U TocnoxaBaa.’s Kpurepujymn
3a ofpehuBame MecHe HafllIeXHOCTH, 110 IIPABUITY, jeCy IpeOUBaINIITE OCK-
TypaHUKa/KOPUCHMKA, CeAMIITe OCTIOAABLA U CeAMIITEe MHCTUTYILje CUCTe-
Ma colijaHe CUTYPHOCTH.

IIpe mokpeTama IOCTYINKa Ipef TPUOYHA/IOM, He3al0BO/bHA CTPaHKa
je y obaBe3u fia, y poKy Of ABa Mecelja Off JOHOIIEHa CIOPHOT aKTa, II0-
KpeHe IOCTYNaK 3a MUPHO pelllelme CIopa Ipesi KOMMUCUjOM 3a MUpErmbe
(Commission de recours amiable), xoja ce dopMupa y OKBUPY MHCTUTYLje
KOja je JOHesIa CIIOPHU aKT 1 KOja je y o6aBesu fla IoHece HOBY 00pasIoXeHy
OJIITYKy. YKONMKO KOMUCHja He JJOHEeCe OJ/IyKYy Y POKY Ofi Mecell JjaHa WIN
YKONMKO OCUTYPAHUK/KOPUCHUK HUje 3a/[0BO/baH HOBOM OJTyKOM, OH MMa
IpaBo fla moiurHe Ty>6y npen TpnbyHaoM 3a pelaBame COLMjaTHNUX CIIO-
posa (TASS) n To y poKy of gBa mecera.”’

Crpanke npep TprbyHa/IOM He MOPajy MMaTy CTPy4YHe 3aCTyIHUKe, a
MOTy X 3aCTyIaTU aJiBOKATH, MPEACTABHULIM CUH/IMKATA VU NTOC/IOAAaBay-
KOT VpY>Kema, Kojlere 1 pohaiu y mupeTHoj HacneaHoj maumju.”s

TASS nma oBnamheme fja y TOKy ITOCTYIIKA, YKOIMKO IPOIEHM Jia je
TO NMOTPeOHO pajy pasjallliberha YNBEHIYHOr CTamba, HAJIOKNU CIpoBOheme
criennIYHOT MCTPAXKHOT IIOCTYTIKA Off CTPaHe CIIelMjaIicTe 3a IPEIMETHY
o6macT, unju je 3ajjaTaK fja MPUKYIN CBe peeBaHTHe MHPpOpMarmje.”

Creru4HOCT OMIITEr MOCTYIKA Ipef TPMOYHATIOM jecTe MeIMINH-
cka excreptusa. HamMe, y ciopoBuMa MefuIMHCKe IpUpoOfe TpUOYHAT je ¥

24 Ibid.

25 Daniel L. Skoler, ,Social Security Adjudication in Five Nations: Some International Per-
spectives and Comparisons‘, Administrative Law Review, Vol. 33, Issue 2/1981, cTp. 269-
284.

26  D. Pieters, nas. geno, ctp. 114-116.

27  D. L. Skoler, Has. unanaxk, cTp. 269-284.
28 D. Pieters, nas. geno, ctp. 114-116.

29  Ibid.
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obaBe3n Jja IpMMEHM CIIeL[UjaIHy IIPOLeAyPY, KOja IofpasyMeBa 3aCH/IBAbE
ofiTyKe Ha 06aBe3yjyheM MULIUbey eKapa CIelyjamncTa.

[Toctynak npepn GppaHLycKUM TpUOYHA/IOM 3a pelllaBambe COLMjaTHNX
CIIOpOBa je GecIIaTaH.

YKONMMKO BpeJHOCT IpeAMeTa CIiopa He Ipenasu nsHoc off 4.000 epa
TASS ¢yHKIMOHMIIIE KA0 jefHOCTENeHA MHCTUTYIja U IPOTUB HeroBe ofi-
NlyKe HUje HO03BO/beHa >Kanmba, a Kaja BPeJHOCT MpefMeTa CIopa Iperasu
HaBeJJeH! U3HOC JI03BOJ/bEHO je ylarame >kajbe y poKy Of Mecell JaHa Of
TOHOIIeHa OfiTyKe O K0joj OfjIydyje COLMjaTHO Ofie/berbe alle/al[IOHOT Cy/ja
(Cour d'appel, chambre sociale), [OK je IPOTUB OJJIyKe aIleTAIIIOHOT CyAa
T03BOJ/bEHO U3jaB/blBalbe PEBU3NjE O KOjOj OJIydyje COLMjaTHO Ofle/berbe Ka-
canuonor cyza (Cour de cassation, chambre sociale).3!

2. IToce6HN mocTynum

@QpaHIycKy TPAaBOCYAHU CUCTEM, IOPEN, OIINTE IPOLERype, I03Haje
jolI /iBa MoceOHa HauMHA pelllaBara COLMjaTHOIPABHUX CIIOPOBA.

[IpBM crienujasHy MOCTYNAK Ce THYe pellaBame CIOPOBa KOjU CY Y
Bes) ca OCTBapyuBameM IIpaBa Ha 3[paBCTBEHY 3aLITUTY, a Hajueurhe mop-
pasyMeBa pelllaBame CIIOpPOBa Y Be3l ca YTBphBameM CTelleHa MHBATU/N-
TeTa, Kao M HEeCIOCOOHOCTH 3a paj ycief HOBpelie Ha pajgy U mpodecro-
HaiHe Oonmectu (Contentiuex technique de la securite sociale).>? Hasenene
CIIOpOBe y IIPBOM CTeIIeHY pelllaBajy My/ITUIapTUTHe Komucuje Commissions
regionales, y 4njeM cacTaBy cy usMmely ocrasor 1 nexapu, JOK y IpyroM cTelle-
Hy omnyuyje Commissions nationale technique w y Tpehem creneny opnyuyje
COLIMja/IHO Ofie/berbe KaCalMOHOT CY/a.

JIpyru crnernyjaaHy NOCTyHaK je mpenBubeH 3a pelraBame CIIOpoBa y
Besy ca coumjamHoM momohn, mpen Komucujom 3a ofobpaBame conyjanHe
nomohu (Commissions departementale d'aide sociale). Haume, xopucHm-
I COLMjajiHe 3aIITKTE, KOji Cy He3a[JOBO/bHY OJJIYKOM OpraHa CHUCTeMa
counjamae nomohu (Commissions d'admission d'aide sociale), mory mo-
KPEeHYTH IIOCTyMaK mpef PeroHasmHOM KOMUCHjOM 3a ConMjanHy momoh
(Commissions departementale d'aide sociale), ka0 IIPBOCTENIEHOM CYHCKOM
MHCTAHIIOM, IIPOTUB 4uje OJIyKe ce MO)Ke M3jaBuUTH >kanba lleHTpanHOj

30 Ibid.
31 Ibid.

32 C. Manaouil, M. Graser, B. Ledoux, O. Jarde, ,Le contentiex technique de la securite
sociale soumis aux exigences europeennes®, Medecine ¢ Droit, No. 62-63/2003, cTp.
152-158.

33 Ibid.
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koMucuju 3a couujanuy nomoh (Commissions centrale d aide sociale), a xpaj-
Iba CYfICKa MHCTAHIIA Y 0BOj BPCTM COLMjaTHUX CIIOpOBa jecTe JIp>KaBHM ca-
BeT (Conseil d'Etat), ka0 BpXOBHU YIIPAaBHU CY/.

[Tocmatpajyhn ¢panunycke npodecronantne TpubyHane 3a pelaBame
COLIMja/IHOIIPABHMX CIIOPOBA, KOjU CYy CAacTaB/beHM Off IPeNCTaBHMKA paji-
HIKa, IIOCIOfaBalia 1 ip)KaBe, MOXe ce 3aK/bY4MTH Jja je COLMja/HUM Iap-
THepyuMa y ¢paHIyckoj obe3beheHO ma ydecTBYjy Y CY[ACKOM OfTyduBamby
O BUXOBMM IpaBUMa ¥ MHTEpPeCHMa, IITO jecTe CYLITMHA COLMjaIHe
nemokparuje. CrerM@uUYHOCT CCTeMa pelllaBambe COLVjaTHOIPABHNUX CIIO-
poBa oIJlefla ce y UMIbeHMIM Ja je 3a Behm IpoljeHaT colyjalHOIpPaBHMUX
CIIOpOBa Kpajiba Cy[CKa MHCTaHIA KaCAl[OHM CYJ, Kao le0 CUCTeMa CYHo-
Ba OIIITe HAJIOXHOCTH, [IOK je CaMo 3a COLMjaiHe CIIOpPOBe y Be3M ca CH-
CTEMOM COLMja/IHe 3alTHUTe Kpajiba Cy/ICKAa MHCTAHIIA JP>KaBHU CaBeT, Kao
BPXOBHU aMUHVCTPATUBHY CyA. 300T Tora, MOXKe e 3aK/bY4UTH Jla Ce TaK-
BOM IIOfIe/IOM CTBAapHe HAJJISKHOCTH y (HPaHIYCKOM IIPaBOCYLHOM CUCTEMY
3a pelllaBare COLMjaTHONPaBHMUX CIOPOBA MICTUYE IIOCTOjarbe M3pakeHM)er
jaBHOT MHTepeca y OKBMPY CUCTeMa COLMjaTHe 3alITUTE Y OfHOCY Ha CUCTEM
COLIMja/IHOT OCUTypamba.

IV Conujanno cygcrso y Cpoujn

CnenujanusoBaHo CY/CTBO 3a pelllaBame COLMjaTHMX CIIOpOBa Ha
npocTropuMa faHauwe Pery6nuke Cpouje japa ce y mpBoj momoBuHyu XX
Beka. Haume, y KpameBuHM JyrocmaBuju IocTojalo je CHelMjaln3oBaHO
COLIMjaJIHO CYHCTBO, ¥ TO CYHOBYM PaJHUYKOT OCUIYpama, CyLOBU PYAHUY-
KOT OCUTYpama ¥ CYJOBY IIEH3UjCKOT OCUTYPatba, KOju Cy OMIM HaJITIeKHY 32
pelnaBarbe, IIpe CBEra, COLUjalHIX CIIOPOBA Y BE3U Ca CUCTEMOM COLIMjaTHOT
ocurypama.>> HaBelleH coljaHu CyoBy OUIM Cy TPUITAPTUTHOT CacTapa,
cymwnm cy y meTtodnaHoM Behy, Koje ce cacTojano of jefHOr mpodecroHan-
HOT CyZAmje, Kao IpefiCTaBHMKA Ip)KaBe, y QYHKIMjU NpefcefHuKa Beha, u
IO /IBOje NpeICTaBHIKA OCUTYPAHNUKA M ITOC/IOflaBalla, Koju Cy OV/IM JTanmy,
y dyHukuuju wranosa seha.*®

Y afMMHUCTPaTMBHO]j a3y COLMjaTMCTUYKOT JPYLITBEHOTr ypehemwa
IIOCTOjaJIo je CIIeLMjaJIM30BaHO COLMjalHO CYACTBO. Hamme, coumjanne
CIIOpPOBE y Be3) Ca CUCTEMOM COLMja/IHOT OCUTypama pellaBaln Cy CYAo-
BJ COLIMjaJIHOT OCHUTyparba, Ha 4elny ca BpXOBHMM CyZmoOM cOLMjaTHOT OCH-

34 D. Pieters, nas. geno, ctp. 114-116.
35 Crojan bajuy, Ocrosu pagnoi fipasa — odlwitiu geo, beorpan, 1937, ctp. 164.

36 Job6pocas Ilepuiunh, Cygcka sawitiuiiia ipasa us pagHux ogroca y PHPJ, Beorpap,
1958, cTp. 129-131.
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rypa}ba.37 CynoBM coLMjaHOT OCUTYpama Cy OMIM TPOWIAHU M TEXWUIO Ce
fa IopoTHULM OyRy 13 pefoBa OCUTYPaHUKa, a IOCTYIIAK je 6110 OecriaTan
Y XMTaH, y3 00aBe3aH MOKYIIaj CYCKOT nopaBHaH,a.38

Ycnocrap/bame CaMOYIpPaBHUX J[PYIITBEHMX OJHOCA 3allod4eTo je
ycTaBHMM pedopMaMa MOYETKOM IefleceTux rofmHa XX BeKa, a 3aBpIIEHO
JCTaBHUM IpOMeHaMa U3 TIpBe TIOIOBUHE CefjamyeceTux roauna XX Beka.>
Cae 0K Taj IIpollec Huje 3aBpIIEH COLMjalHE CIIOPOBE CY pellaBaiy Cy[JOBU
ommTe Hamrexnoctn.’’ 3aokpyxuBamem GUsMOHOMIjE CAMOYTIPABHIX OfI-
HOCA, MTHCTUTYLMIOHAZIM30BAHN Cy U CY[JOBU YPY>KEHOT pama*! (1975. rouu-
He), Kao CriepUIHY CY[ICKU OPTaHMU Y CBETY, @ OpPeJ IJX HOCTOjan Cy U
IPYTY CaMOYIpaBHM CYIOBM, I1a CY TaKo y HekuM pernybmkama COPJ ocHu-
BaH!U IOCEOHM CaMOYIIPaBHU CYHOBMU 3a pelllaBarbe CIIOPOBA U3 COIMjaTHOT
OCHTYpama, IOK CY y APYTUM penybnuKaMa Te CIIopoBe pellaBaiy peoBHI
CYZIOBML.

KpajemM ocampeceTx 1 IoueTKOM fieBefleceTux ropmua XX Beka OT-
II0Y€EO je IPOoIeC TpaHsMIJje Haller JPYIITBA U3 COLMjau3Ma y KalluTasu-
sam. Tapa ce, moueTkoMm 1992. rogmHe, yK1uajy caMOylpaBHY CY[JOBU, YiMe
ce OfyCTajIo Off KOHILEINTA CIIEIVja/30BaHOr COLMjaTHOT CY/ICTBA Y HalleM
npaBocyby, a 3a pemraBame COLMjaTHUX CHOpoBa IpefsubeH je yrnpaBHU
criop.

1. CommjamHo cypcrBo y Peny6mm Cpouju - de lege lata

CoumjanHe crnopose, IO MpaBUIy, pelllaBa YIpaBHU CYH, ca U3Y-
3€TKOM CIIOpOBa IIOBOJIOM IIPaBa Ha 3[PaBCTBEHY 3alITUTY O KOjuMa Ce
OTydyje y HapHUYHOM IIOCTYIKY. YipaBHu cyy Penyonuke Cp6uje je cyn
penmy6IMuKoOr paHra, jefjaH 3a 1eny teputopujy Cpbuje, ca cegmireM y be-

37 [. Iepuumh, nas. geno, ctp. 128-131; Cenan Jaurapesuh, Pewasarwe pagrux ciloposa
MUpHUm iyitiem y Wieopuju u Gpakcu, JOKTOpCKa fucepTanuja ogbpameHa Ha IIpaBHOM
¢daxkynrery Yuusepsurera y Hosom Capy, 2000, cTp. 220-222.

38  Ibid.

39 IIpempar Joanosuh, Pagro dipaso, IlpaBuu dakynrer Yuusepsurera y Hoom Capy,
2012, cTp. 48-53.

40 C.Jaurapesuh, Has. geno, cTp. 224-231.

41 Bup. Bume y Bepomsy6 Pajouh, Cygosu ygpyscenoi paga, Cnyx6enn mct COPJ, Be-
orpan, 1975; 3akoH o cymoBuMa yapyxeHor pana (Cnyxbenu nucii COPJ, 6p. 24/74);
3akoH o cynoBuMma yapyxeHor paga CP Cpobuje (Cnymbenu inacnux CP Cpbuje, 6p.
32/75); 3akoH o yapyxeHoM pany (Crnyxbenu nuciti COPJ, 6p. 53/76, 57/83, 85/87, 6/88
1 38/88).

42 Bmajko Bpajuh, Pagro tipaso — pagru ogrocu, gpyiu 0gHOCU paga u couujanto ocuiyparoe,
beorpag, 1991, crp. 527.

43 C. Jaurapesuh, Has. geno, cTp. 253-256.
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orpajy 1 ca ofie/bebMMa M3BaH cefuuITa cyfa, y Hosom Cany, Kparyjesiy
1/ Hmuy.44 [IpaBuo je ga YmpaBHU CyA CyAu y 300pHOM cacTaBy, U TO
y TpounaHoM Behy cactaBbeHOM of Tpoje mpodecuoHanHux cynuja, 6es
cynuja mopotHuka. MehyTum, 3akon o ynpasuuM cioposuma®® npeasuba u
(YHKIMOHAMHY HAaJUIOKHOCT CyAMje ojearHIa y ofpehennm cnyqajeBuma,
U TO Koj ofbauyBama TyXO6e 360r HEYypeHOCTU U [PYTUX pasjiora, Kao
M KOJ| JOHOLIEHa pellemha 0 00yCcTaB/bamby MOCTYIKA, a IPAaBHY 3aIUTUTY
IPOTUB aKaTa CyAMja MojefiANHIA Y YIPAaBHOM CIIOPY Hpy>ka moce6HO Behe
cyma.t

YnpaBHu cyp je cnenujanmsoBaHa Cy[icKa MHCTaHIIA, OFHOCHO CYJ, IT0-
cebHe HAIUIESKHOCTH, 3a Cyheme y yIpaBHUM CIOpOBMMa. YrpasHU criop?’
y LIMpeM CMUCIY TpelcTaB/ba CY[ACKY KOHTPONTY 3aKOHMTOCTY KOHAYHMX
yIpaBHUX akara (yIpaBHU CIOp Y yXKeM CMUCITY) U CYACKY KOHTPOIy 3a-
KOHUTOCTY [IPYIMX NOjeAMHAYHUX [IPABHUX aKaTa 3a Koje Huje npenBubena
ApyTa CyAcKa 3allTUTa, OTHOCHO 32 Koje je mpefBubheHo /ja ce KOHTPOINILY
y ynpasHoM criopy.*® Yipasuu criop y Hamem mpaBHOM cucTeMy y mmupeM
cMuciay oOyxBaTa M II0jaM COLVja/THOIIPABHOT CIIOPA, TAaKO Jja je YIpaBHU
Cy[ HaJJIeXXaH 3a pelllaBame COIMja/IHUX CIIOPOBA, Ca M3Y3eTKOM CIHOPOBa
IIOBOJIOM IIPaBa Ha 37IpaBCTBEHY 3aLITUTY, O KOjUMa ce OfIydyje y MapHu4-
HOM IIOCTYIIKY.

YnpaBHO-CYZICKM IOCTYIIAK je perymicaH ofipef6aMa 3aKoHa O yIpaB-
HUM CIIOpOBMMA, a CYICUAMjEPHO M CXOJHO Ce IpuMemyje 3aKOH O Iap-
HUYHOM TOCTYTKY™Y. Jlak/e, MpaByIa TAPHUYHOT TIOCTYTKA Ce MpUMemYje
Ha NNTamba KOja HUCY PerynncaHa 3aKOHOM O YIpaBHMM CIOPOBUMA, alu
He IIOTIIYHO U JOCNIOBHO, Beh mpmaaroheno cmenuduyHocTMMa yrnpaBHOT
CIlopa, IITO IOApasyMeBa Ja ce IpUMEYjy caMo OHe ofipenibe 3akoHa O
HMAPHUYHOM IIOCTYIIKY Koje Cy (aKTWYKM NpUMENBE Y YIPABHO-CYACKOM
HOCTYIIKY.

44 3axoH o ypebewy cynosa (Cnyxbenu inachux PC, 6p. 116/2008, 104/2009, 101/2010,
31/2011 - gp. 3akoH, 78/2011 - gp. 3akoH, 101/2011 n 101/2013), un. 13.

45 3akoH o ynpaBHuM croposuma (Cnyxbenu inachux PC, 6p. 111/2009; name y dycHoTa-
ma: 3YC).

46  3opan Tomuh, Komenitiap 3axona o yiapasHum cioposuma, ca cygekom tpaxcom, Crysx-
6enu rmacumk, beorpag, 2012, ctp. 355.

47 TlojaM ympaBHOT CIIOpa MOpa Ja OAroBapa HoTpe6aMa CBAaKOT KOHKDPETHOT IIPAaBHOT
CMCTEMa M TEIIKO je JaTy O6MIO KaKBY alCTpakTHy meduHMIMjy Koja 61 MoITa ja ce
KOPUCTH yHUBep3anHo. Bup. sume y Jlparan Munkos, Yipasxo ipaso 11l — xonitipona
yipase, Ilpasau ®akynrer Yausepsutera y Hosom Capy, 2013, cTp. 52-53.

48 [I. Munkos, Has. geno, cTp. 52-53.

49  3akoH o mapHUYHOM NOCTYIKY (Cnymbenu inacnux PC, 6p. 72/2011, 49/2013 - opryka
YC, 74/2013 - opnyka YC n 55/2014).

50 [I. Munkos, Has. geno, cTp. 145-146.
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Y ynpaBHOM CHIOpYy, OFHOCHO COLMja/IHOM CIIOPY, Pa3/IUKYjy ce Tpu
BpPCTe CTpaHaKa: TY>XM/Iall, Ty>KeHM U 3auHTepecoBaHo mmue.” Tyxmmary
y MOCTYHKY Ipef YIIpaBHUM CyHOM MOXKe ja Oyne (USMYKO, IPaBHO WK
IpyTo NuIie, aKO CMaTpa fia My je ZznpaBHMM akTOM noBpelheHo Heko IpaBo
VIV Ha 3aKOHY 3acHOBaH MHTepec.”” Takobe, Kao Ty)mounu y ynpaBHOM CIIO-
Py Mory fa ce mojaBe U ofpeheHV KOMeKTMBUTETI ~ KOjU HEMajy CBOjCTBO
IPaBHOT JINIIA, T€ HEMAjy HY IPaBHY CIOCOOHOCT, IIOJ] YCIOBOM Jja MOTY Ja
Oyzmy HocuoLM IIpaBa 1 0o6aBe3a 0 KOjuMa ce pellaBaso y YIPaBHOM IIOCTYII-
Ky, IITO NPaKTUYHO 3HA4YM A OHM CTPaHAUKy CIIOCOOHOCT KOjy Cy CTEK/IN
y YIpaBHOM IOCTYIKY 3a BODheme KOHKPETHOI IpeiMeTa 3aip)KaBajy M y
YIIpaBHOM CIIOPY.”” YKOJMKO je yIpaBHMM aKTOM HoBpeleH 3akoH Ha miTe-
Ty jaBHOT MHTepeca, MOCTYIAK INpeJ YIPAaBHUM CY/IOM MOXeE Jla IIOKPEHE U
Ha/lZIeXXHM jaBHU Tyxwnan.”” TyxeHU y ynpaBHOM CIIOPY YBeK je Ip>KaBHU
OpraH MM Help>KaBHU Cy0jeKT KoMe Cy IIOBepeHa jaBHa opnainhema, Koju
je mOHeo KOHAayaH yIpPaBHU aKT IPOTUB KOjer je MOAHeTa TY»X0a, OTHOCHO
aKo je Tyx0a nogurayTa nporus hyrama ympase, Tajia ce Kao TY>KEeHM jaBjba
OHaj OpraH Koju je Tpe6aso 1a joHece, a HUije IOHEO YIPaBHM aKT.”® 3amHTe-
PecoBaHo JIMIIe je JMiie KoMe OU IOHMINTAj YIPAaBHOT aKTa HEIIOCPERHO 610
Ha mrery.”’ To MOApasyMeBa /Ia je TAaKBO /IMIle Y YIPABHOM MOCTYTIKY CTeK-
710 HEKO IIPaBo Koje 611 610 JOBeIeHO Y MUTambe YKOMNKO 61 Ty>X6a Ty>X1o-
I1a O/Ia yBaXkKeHa, 300T yera My ce fiaje IOJIOXKaj CTPaHKe, KaKo 0¥ MOITIO Ja
y4ecTByje Y YIPaBHOM CIIOPY Ca IW/beM J]a 3aIITUTHU CBOja CTedeHa mpaBa.”
Y ynpaBHOM cropy H1je 06aBe3HO aJBOKATCKO 3aCTyIambe, U3y3eB Y CIy4ajy
Kajja GM3MYKO /MIe M3jaB/byje BaHPETHM IIPABHU JIeK O KOMe OJIydyje
Bpxosuu kacanuonnu cys. Haume, saxTeB 3a mpencnuTuBame Cy/ICKe OfTyKe
CTpaHKa Koja je pu3aNyKo mile Mopa Jja mpefja Ipeko MyHoMohHMKa U3 pefa
ayiBoKata.””

ComtjanmHOpaBHY CrIop ce MOKpehe carnacHo cTpaHaykoM Hadeny,
nopm3ameM Ty>k6e o cTpaHe opnaurheHor cybjekra (ocurypaHmuka Ui Ko-

51 3YC, un. 10.
52  3Y¥YC,un 11, cT. 1.

53 To cy mp><aBHM OpraHy, OpraHM ayTOHOMHE IIOKPajUHe U jeAMHMIlE IOKa/lHe CaMOyTIpa-
Be, OpraHusaliyje, Ie7IoBY IIPaBHMX JIMITA Ca OB/IaINebIMa y INIaTHOM IIPOMETY, Hacebe,
TpyIa JIMIQA U JPYTU KOjU HEMAjy CBOjCTBO IIPABHOT JIMIA.

54  ]I. Munxos, Has. geno, cTp. 80-83.
55 3Y¥C, un. 11, cT. 3.

56 [I. Munkos, Has. geno, cTp. 80-83.
57 3YC, un 12.

58 [I. Munkos, Has. geno, cTp. 80-83.
59 3YC, un. 50, cT. 2.

60 Bup. BuIIe 0 Haueny JVCIO3UIMje CTPaHaKa y ympaBHoM cropy y 3. Tomuh, Has. geno,
crp. 104-105.
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PVICHMKA COLMja/iHe 3aLITUTe) Iper YpaBHuM cygoM. Ca TuM y Be3u, 6UTHO
je ucrahm fia je ympaBHO-CyAcKa Ty>k6a CyKIleCMBHA y OfHOCY Ha yIIpaBHY
a6y, 0CHM aKo je xanba yHarpen nck/bydena.’ Pok sa mopHomeme Tyx)6e,
1o mpaBwty, usHocu 30 aHa Off aHa JIOCTaB/batba CIIOpHOT akTa.’? Tysx6a
ce, TIOpefl KTAaCMYHMX Ha4yMHa MOJ{HOLIeHa, HEIIOCPEIHOT IpefjaBarmba Iucap-
HULM CyJa ¥ C/lalkbeM IyTeM IIOLITe, MOXe M3jaBUTY YCMEHO Ha 3alMCHUK
KOJT CyJIa, @ MOKe Ce TIPEaTy U y eeKTPOHCKOM o6yiky.5> Obasesnn ene-
MeHTH TYX0e Cy uaeHTnMKaIja TY>KMOL[a U aKTa IPOTUB KOjer ce MOJZHO-
cn Tyk6a, IpeMeT He3aToBOJ/bCTBA (Pas/iosy IOKpeTama YIPaBHO-CYCKOT
IIOCTYIIKA) U TIPEfJIOT TYXKMOLA, y CMIC/TY IIpaBlia 1 00MMa Cy[CKe 3alITUTe,
Kao ¥ TOTIINC TY>XKMoLa.”~ VI3y3eTHO, Ty>K0a MOYKe OIJIOKUTH U3BPILIehe KO-
HaYyHOT aKTa IIPOTHUB KOjer je MOfiHeTa 0 JOHOIIeHa CyICKe OfTyKe, aKo Ou
U3BPILEhe HAHEIO TYXKVOILY LITETy KOja 611 ce TelIKO MOITIa HaOKHALUTH, a
ofIarame Hije IPOTMBHO jaBHOM MHTEpecy, HUTK O ce OfjlararmeM HaHesa
Beha mm HeHaZoOKHaZMBa LITeTa MPOTMBHOj CTPAHIM, OZHOCHO 3aMHTEpe-
coBanoM yuity.%> YKOMMKO CyJi y TIPETXOHOM MOCTYIIKY He Of6aIy Tyx6y,
OJfHOCHO aKO He IIOHUIITH OCIIOPEHN aKT, 3aKa3yje Ce yCMeHa pacIipasa.

3aKOH O yIpaBHMUM CIIOpoBMMa (HOPMaIHO NPOKIaMyje 06aBesy ofp-
)KaBama yCMeHe paciipase, a/li ICTOBpeMeHO HeopipeheHo nednHmmre nsyse-
TaK o7 OBOT MpaBwia, * ocrasmajyhu MoryhHOCT 3a eKCTEH3UBHO TyMaderbe
M3y3eTKa, Te Ha Taj HaUMH PeIaTBU3Yje IPaBuIo 0 06aBe3HOM Ofp)KaBamby
yCMeHe pacrpaBe y yIpPaBHOM, OfJHOCHO comujamHom cropy.”’ Vmak, y
oxpeheHNM moce6HMM CrTydajeBMMa yCMeHa paclipaBa je CTBapHO 0OaBe3Ha,
VI TO: aKO Ty>KeHa MHCTUTYILVja He JOCTAaBM CIIVCe HM TIOCIIE APYTOT TPasKerha
CyHa, aKo je y yIpaBHOM IOCTYIIKY Y4eCTBOBA/IO JIBe M/IU BMINE CTPaHaKa
ca CyIpOTHMM MHTepecuMa M Kajja CyA yTBphyje UMieHNYHO CTame pagu
pelIaBama y CIOpy IIyHe jypucaukuuje.”” VsocTaHak cTpaHaKa ca pacipase
He OJ/Ia)Ke IeHO OfprKaBarbe, a 300r M30CTaHKAa CTPaHAKa ca paclipaBe He
MO>Ke ce y3eTH Jja Cy OfjyCTasle Off CBOjUX 3aXTeBa, Beh cys MoXke pacnpaBu-
T CIIOp U 6e3 IPUCYCTBA CTPaHaKa.

61 3. Tomwuh, Has. geno, ctp. 104-105.
62 3YC, un. 18.

63 3YC, un. 20.

64 JI. Munkos, Has. geno, cTp. 105-106.
65 3YC, un 23, cT. 2.

66  YmpaBHuM Cyp pelnaBa 6e3 ofp)KaBama YCMeHe paclpaBe aKo je IpeMeT CIIopa TaKaB
Jla OYMITIENHO He M3UCKYje HEIOCPeIHO Caclylllalbe CTpaHaKa M II0CeOHO yTBphuBame
4ybeHNYHOT cTawa (3YC, wi. 33, cT. 2) — HelpeusHo je ofpeheHo Kana je To ouuinegHo
Heiloilipe6HO Ofp>KaBatbe YCMeHe pacIpase.

67 . Munkos, Has. geno, cTp. 120-123.
68 3YC, un 34.
69 3YC, um. 38.
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ImaBHa ofryka y yImpaBHOM CIIOPY KOjOM C€ OJIydyjé O OCHOBHOM
IIpegMETY CIIOPA jecTe Ipecyfa, LOK je pellerme CIOpefHa OfiyKa, Koje ce
JIOHOCH YKOTUKO ce Tyx6a ofbalyje WM ako ce TMOCTymak obycrapma.’’
3aKOHMUTOCT MOOMjaHOT aKTa MHCTUTYIMje CUCTeMa COILMjaTHe CUTYPHOCTHU
YipaBHM CyR UCINTHje Y TPaHUIIaMa 3aXTeBa U3 TyXKOe, alnu Ipy TOM Huje
Be3aH pas3/o3NMa Ty>k6e, JOK Ha HUIITABOCT TAKBOT aKTa ITa3M IO CITYXKOeHOj
myxHOCTI.” ! YIIpaBHY CyJ 3aBUCHO OfI TIpMpOJie U mupuHe opnamherma, ca
jellHe cTpaHe, MOXXE JOHETU IPECYAY y CIOPY OrpaHMYeHe jypuUCAuKLuje,
IITO je CTaHfAp/iHA 10jaBa, TAKO IITO he MOHMINTUTU OCIIOPEHN aKT U Ipef-
MeT BPaTUTU HAJJIEXXHO] MHCTUTYLIMj/ Ha IIOHOBHO OIIyYMBaK-€, OCUM aKO
y TOj CTBapy HOBM aKT HUje NMOTpebaH, WM Tako mTo he yTBpaMTH He3a-
KOHUTOCT TOOMjaHOT aKTa, OGHOCHO TaKO IITO he yTBpAWUTM fia je Ty>KeHu
IIOHOBMO CBOj PaHMj! aKT Koju je Beh MOHMIITEH Ipex CyoM, IOK, ca ipyTe
CTpaHe, MOXKe JOHETH NPECYAy Y CIOpY IyHE jyPUCAMKIMjE, IITO jé PETKOCT
y HOpaKcH, ako MPUPOJia CTBAPM TO I03BO/baBa U YMIHEHMYHO CTarbe IpyKa
IOBO/baH OCHOB, KOja y CBEMY 3aMembyje IOHMIUTEHN aKT, M3Y3€B aKO je TO
VI3PYYNUTO VICK/BYYEHO IIOCeOHMM 3aKOHOM VUIM aKO je YIIPaBHM aKT JOHET
1O JIMCKpeNoHoj otienn.’ Takobe, Cyl MOXe IOHETU TIPECyy Y Copy 360r
hyramwa ympase, Tako IITO he HaJOXUTM HaJJIe)KHOM OpraHy fa JOHece
peleme, a aKO Pacronaxke IMOTPeOHNMM UMIbEHMIIAMA ¥ IPUPOJA CIIopa TO
T03BO/bAaBa MOXKE CBOjOM IIPECYZOM HEIIOCPEJHO PELINTH YIPaBHY CTBap.

Cprcku ynpaBHO-CY[CKM IOCTYHAK je jegHOcTeneH. IIpotus ommy-
Ke YIIpaBHOI CyJa He MO)e ce u3jaBuTy >kanba. [Topen tora, YipaBHu cyp,
omJIydyje M O jeHOM Off JBa BaHpPeNHa H?aBHa 7ieKa Y CoLMjaTHOIPaBHOM
CrIopy, O Ty>k61 3a TOHaB/bakbe MOCTyTKa. * O IPyroM BaHPEJHOM MPaBHOM
JIEKY, 3aXTeBYy 3a IPEeNCINTUBaIbe CYACKe OfIyKe, ofaydyje BpxosHM Kaca-
IVIOHN CYT, Kao HajBuim cyn y Pemy6mimm Cp6ujn.

2. ConmjanHo cyacTBo y Pemyonunm Cpoujn - de lege ferenda
(ymecTo 3aK/py4Ka)

IlocmarpameM uCTOpMjaTa COLMja/IHUMX CyLOBa ¥ OCHOBHUX MOfie-
Jla COLMjATTHOT CYACTBAa y BojehuM eBpOICKO-KOHTMHEHTA/JTHUM IIpaBHUM
CUCTEMMMa, Ca IOCeOHMM OCBPTOM Ha HaIJIallleHe COLMjajlHe NVMeH3Muje
COLMja/IHUX CIIOPOBA, [O/IA3M Ce IO BPENHOCHOT CTaBa Jia CIeljaln30BaHO
CY/ICTBO 3a PellaBarbe COLMja/IHUX CIIOPOBA MMa BUIIECTPYKe NMPEJHOCTH Y

70 1. Munxos, Has. geno, cTp. 123.
71  3YC, un. 41.

72 3. Tomuh, Has. geno, cTp. 626-646.
73 3YC, un. 44.

74 3YC, un. 56-65.

75  3YC, un. 49-55.
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YIAHLN IIpaBo u npuBpena

OffHOCY Ha YIPaBHU CYJj, CBE Ca aclleKTa COLMjaTHOT MMpa, IPaBefHOCTH,
IpaBHe CUTYPHOCTH U BJIajiaBMHe IpaBa. TakaB BpegHOCHNU cTaB Hamehe y1o-
TMYaH 3aK/by4aK Jja y mpaBHU crucTeM Peny6muke Cp6uje, HamecTo Yipas-
HOT Cyfia, Tpeba yBecT! coLujaaHe CyfiOBe.

Y opraHmsanmju goMahux colujaTHUX CY[OBa, NOMYT pellema Y
HEeMa4yKoM U (paHIIyCKOM COIMjaTHOM CYACTBY, Tpeba fa Oyme cmposefe-
HO Hayeso TpumapTusma. Hamme, y conyjamamum cypmosuMa tpeba aa Oyny
3aCTYIUbCHM MPeICTaBHNUIY ApKaBe, IPeACTaBHNUIY OCUTYPaHUKA M KOPUC-
HIKa COLIja/IHe 3allTUTe, Ka0 U MPeJCTaBHMUIM HOCKOLIA CUCTeMa COLiMjaTHe
CUTYPHOCTH, OTHOCHO Cyjicka Beha Tpeba ma 6ymy cacTaB/beHa Off TIpefices-
HMKa Beha 13 pefoBa npodecnoHaTHNX CYAuja, Cy/uja HIOPOTHMKA U3 PefloBa
YApYKema OCUTypaHVKa U KOPVMCHUKA COIMja/THUX IIpaBa, ¥ CyAyja IOpPOT-
HMKA U3 pefoBa MHCTUTYIVjA CUCTeMa COLMjaTHe CUTYPHOCTH, 3a Pas3/UKY
off YpaBHOTI Cyja Ifie CyAe UCK/bY4nBo npodecnonante cyauje. OBakBUM
YCTPOjCTBOM CYHOBa KOjU pelllaBajy COLMjaHe CIIOpoBe OV OV afleKBaTHO
3aCTYIUbEH) MHTEPeCH COLMjaTHUX NapTHepa, Tj. Y pajy cyna 6u ydecTBo-
Ba/IM NIPeJCTaBHUIIM CTPAHAKaA O YMjM IIpaBUMa U o0b6aBe3ama ce OfIydyje.
ITopen Tora, y4ecTBOBaIbe IPEACTABHIKA OCUIYPaHMKA U KOPUCHMKA Y IO-
CTYIIKY JIOHOIIEHa CyJICKe OfTyKe y COLMjaTHUM CIIOpOBMMaA 610 61 KOpak
Halpell y pas3Bujaiby COLMja/lHe [eMOKpaTyje y HalleM [JPYIITBY, a CaMUM
TUM U TOfM3ambe OIIITer CTelleHa JIeMOKPATMYHOCTY JPYLITBA, LITO jecTe
VIMIIEPATUB 3a CBaKy MOJEPHY APXKaBy.

YcnoB 3a BpuIemwe cyaujcke QyHKIUje IpoQecoHaTHOT CyAnje Y co-
IjaJHUM Cy[0BUMa Tpeba fja OyJe KOHCTAaHTHO CTPYYHO yCaBpIIaBame Y
JOMeHy COLMja/THUX IIpaBa, IIpU YeMy y eayKauujy Tpeda ga Oyny yKbydeHn
HOCMOLIM CUCTeMa COLMja/lHe CUTYPHOCTM M OpraHN3alje OCUTYPaHMKa U
KOPUCHMKa, CBe M3 pasjiora WITO 0COOEHOCT COLMja/THUX CIOPOBa 3aXTeBa
nocebaH CeH3MOMIMTET M CrenudNUYHA 3HaHA, KOja CyAMjaMa y BeIMKOj
Mepy MOIy IpeHeTM YIPaBO YYeCHMIM TUX CIIOpPOBa, OJHOCHO UXOBU
HpefcTaBHNIN, 300T 4yera je 6MTHO Jja I OHM Y4eCTBYjy y IPOLeCy CTPYYHOT
ycaBpllIaBama Cyfuja.

Y HpoLeCHOIPaBHOM CMUCIY, COLMjaTHU CYJ NPVWINMKOM pellaBarba
cropoBa Tpeba jja Oyje y o6aBesu Ja Op>KU POYNMIITE 32 KOHCHINjALV)y, Tj.
pouniTe Ha KojeM he mokymaru ga MupHo peun criop Meby crpankama, mo-
YT YIIOPeSHO-IIPABHOT Pelllelba Y HEMAauKUM COLVIja/THUM CY[JOBUMA, Y KOM
cay4ajy 6u moceOHO 3HauajHa Owsta ymora npodecroHaaHOr Cynuje, Mpen-
cenHuka Beha, koja 6y 6M/1a M3y3eTHO 3aXTeBHA U 3aBUCHUIA OU IIpe CBera Off

HErose )'II/I‘ﬂIHOCTI/I.76

76  Ocobune xoje, npema C. Jamapesuhy, Tpeba ga KapaKTepuily MUpUTe/ba, MOIIe 61 ce
NPYMEHUTH U Ha CYAUje COL{UjalHOT CYA, a I0XKe/bHE 0COOMHE Cy: KOMYHMKATUBHOCT,
MCKPEHOCT, aHA/IUTUIHOCT, 3PE/IOCT Y NPOLEHUBAILY, CTAOMIHOCT PACIIONIOKEHa, MeH-
Ta/IHa GVYICTPMHA, YIOPHOCT, CTpIUbere 1 JOOpo ¢usnuko 3npasmbe. Hagame, Mupurern
Tpe6a fa Gy/ie BEIUT U jacaH y U3paKaBakby, Ka0 U fja CBOj HAYMH OIILTErba TIPUIArOfu
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Y mOCTYNKy pelaBarma COLMjaTHUX CIIOPOBA el COLMjaTHIM CYLO-
BuMa Tpeba fja 6yae 06aBe3HO Ofp>KaBame yCMeHe IVIaBHE paclipaBe, IITO
3Haun fa he cyn cBojy omnyky mohu fa 3acHyje camo Ha OHUM UMEbEHMIIAMA
0 KOjUM je CTpaHKaMa Ipy>keHa MOryhHOCT pacipaB/bama (U3jallmbaBarmba).
Differentia  specifica TipeMa aKTyelIHOM YIPaBHO-CY[ICKOM peIlaBarby
COLMja/THMX CIIOpPOBA Oryiefia ce y (akTy fa je 3aKOHOM O YIPaBHUM CIIO-
poBruMa, Mako (OpPMarHO IIPOKIAMOBAHO, PEIATUBM30BAHO IPABUIO O
Ofip)KaBamy yCMeHe pacipase.

Taxobe, y nocTynky npen conujamiaum cyfoBuMa 6UTHO je o6e3benu-
TY IBOCTEIIEHOCT, jep CTPaHKe y IOCTYIKY Ipef COLMjaTHUM CY[OBUMA Tpe-
6a ja ¥Majy mpaBo Ha pefoBaH IIPaBHMU JIeK, Kanoby, 1o Kojoj he mocrynaru
IOPYTOCTEIIEHN CYJ, 3a PasIMKy Off YIPABHOT CyJa, Npef KOjUM je IOCTyIaK
jeBHOCTeIleH, Te He3a[J0BO/bHA CTPaHKA HeMa IIPaBo Jja M3jaBy Xanby Ha of-
YKy CyZa.

Bojan BOZOVIC
Judge of the Municipal Court of Novi Sad
PhD student at the Faculty of Law, University of Belgrade

JUDICAL SOCIALDISPUTES RESOLUTION IN
GERMANY FRANCE AND SERBIA

Summary

Scope of the thesis is social dispute, as a specific type of social conflict
arising out of social need of an individual and his failure to ensure his right to
social receivables. Consequently, the thesis studies German social courts and
French social tribunals, as court instances resolving social disputes, in two lead-
ing jurisdictions of continental welfare state models, as one of the most prestig-
ious models of social relations. Finally, the thesis analyzes domestic system of
resolving social disputes, with historical overview, arguing the need for insti-
tutionalization of specialized social judiciary within the Serbian legal system
and distinguishing such system de lege ferenda from the current Administrative
Court system.

Key words: social courts, social tribunals, social dispute, administrative
dispute.

HMBOY KOjJ pasyMejy CTpaHKe; y3 TO OH MOpa OUTH MCKYCaH, OATOBOPaH, NPaKTIYaH 1
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