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OCTBAPUBAIBE IIOTPAJKMBAIbA TIPEMA
OV>KHUKY Y IMKBUTALVIU

Pe3sume

Ynanax ce 6asu aHanu3om HpasHe 3auiitiuiiie 106epPUOUA JYHHUKA Y
nuxeugayuju. Og thipenyitika Hokpeiiarea nukeugayuje, osepunay, noimpa-
HUAwA HACIIAZOl Uipe HOoKpelliated UOCULYUKA, C60je HUOpaxcusaroe moice
ociiBaApUTIU jeguHO HA 0CHO8Y bn1aiospemeHo iogHellie iipujase HOTPANUBAtLA.
Y sasucnociiu og ucxoga ovete ipujasmwenol HoMwpaNuearba u gprcarea aux-
B8UGAUUOHOT YTPABHUKA, T08EPUNAY, 3AWTHUTIY Y TOTIYHOCTUY ocilisapyje y
OKBUPY NUKBUGAUUOHOT HOCHLYTIKA UAU Takx gogamny 3auitiuiily ociieapyje
ipeg HagnexmHum cygom. Vimajyhu y eugy HeqosomHy ypeheHocili HocilyiiKa
nuKsugayuje y Hauwlem upasy, nocreguuHo y tpakcu tociioje 6pojua ciiop-
HA HUuiiarea 6e3aHo 3a UpasHy 3aMiluitly osepunauad, 0 Kojum Auitiarbuma
he y osom pagy 6uiiu peuu. Mehy HajsHauajHujum cy duiliarwa ga nu ce
Hoitipaxcusarve Koje je osepunay, 6naiospemero UpUjasuUo y TUKEUGAUUOHOM
HOCIylKY, a gpywiilieo Huje 671aio8pemeHo 0CHOPUO, 0 CAMOM 3AKOHY CMa-
wipa dpusnaimium, e ga nu Hoéepusnay, 4uje je tuowpaiusaree ociiopeHo y
TUKBUGAUUOHOM TOCTYUKY UPOTIUS gpyuilea Koje je uoiipaxcuearee ociopu-
710 HOGHOCU GeKNaPATOPHY UNU KOHGEMHATHOPHY TLYHOY.

Kmyune peuu: nuxsugayuja, cxogHa upumena, dompaxcusarve, odaseuiiierve,
dpujasa, ociiopasarve, WyH0a, cygcku Hociiyiax.
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I YBop

HI/IKBI/I,I[aI_U/Ijal IpefcTaB/ba jeflaH Off 3aKOHOM ypeheHux npaBHUX
OCHOBA IIpeCcTaHKa MPUBPETHOT ;1pymTBa.2 IIpuBpegHO ApPYyLITBO, OCUM Ha-
KOH CIPOBEJEHOT MOCTYIKA JIMKBUAALIM]jE, MOXKe NPeCcTaTy CTaTyCHOM IIPO-
MEHOM VI CIIPOBODemeM CTe4ajHOr IOCTYIIKA.

Y cucremy 3akoHOM ypeheHuX mpaBHMX OCHOBA IIpeCTaHKA IMPUBPEN-
HOT JIPYIITBA JMKBUJAlIMja Ce 110 CBOjOj MIPMPOAYM M CBPCU Hamasm usMmehy
CTaTyCHE IIPOMEHE M CTeYajHOr MOCTynkKa. Hamme, craTycHa mpomeHa Kao
OCHOB 3a IIPecTaHaK MPUBPEJHOT APYIITBA yCMepeHa je OCTBapemy IoTpeba
4/IaHOBA [IPYIITBA 32 PEOPTaHM3aLMjOM CaMOT IPYLITBA U Y TOM IIM/by 3aKOH
YIAHOBMMA He TIOCTaB/ba 3HauajHa orpanmuema.’ Ca fpyre cTpaHe cTedaj
je ycMepeH MCK/bYy4YMBO Ka 3aIlTUTH IIpaBa MOBEPMOLa IPUBPENHOT NPYLIT-
Ba Koje BUIIE HHUje CTOCOGHO 7a M3MMpyje CBOja AyroBama.’ JIMKBUmaImja
Kao Ha4yMH IIpecTaHKa IPUBPENHOT APYLITBA Ce Haxasy Herge usMeby mpert-
XOfIHA JIBa TIOMEHYTA U3 Pas3/iora jep TeXXM U 3a/[0BO/bemy MoTpeba YIaHOBa
IpylITBa — IIpeCTaHaK obaB/bara IMpPUBPENHE JAEMaTHOCTN y GOpMU IpH-

1 ITox mojMOM NMKBUAALMjA Y OBOM pafy HOApasyMeBa ce JOOPOBO/bHA JIMKBUAALMjA Y
cMIICTTy 3aKOHA O IPVBpPeRHNM APYWITBMMA. Buan: 3aKoH O IpMBpESHUM APYLITBIMA —
3111, Crymcbenu inachux PC, 6p. 36/2011, 99/2011 u 83/2014.

2 TloTpe6HO je pasIMKOBaTH IIPAaBHY OCHOB Off HA4MHA IIPECTAHKA IPVBPEIHOT APYIITBA.
IIpuBpeHO APYIITBO MOXKe IIPECTATH [ja TOCTOj) KAao IPAaBHIM CY6jeKT caMo Ha jeflaH Ha-
41H, a TO je OpucameM U3 AreHuuje 3a nmpuspenHe perucrpe. Ca gpyre cTpaHe IpaBHU
OCHOB 3a [IOHOLIIEHbe pellieiba 0 Opicamy IPUBPEIHOT APYIITBA U3 PETUCTPa MOXKe 61TH
JMMKBUAALMja, CTAaTyCHA IIPOMEHA WM 3aK/byderbe CTedajHor nocTynka. Bupm: 3111, wm.
117, 138, 238 u 468.

3 3I1] 3a cBaky npaBHy GOpMy IPUBPETHOT APYLITBA 3aCe6HO HABOJM OCHOBE IIPeCTaH-
Ka, Te Ce CUCTeMATCKVM TyMadereM Ofipefi0M 3aK0OHa M3BOAM 3aK/by4aK Ia y HallleM IIpa-
By IIOCTOje TpU IpaBHA OCHOBA IIPeCTAaHKa NPUBPEJHOT APYIITBA, IPUMEH/bUBA KAKO Y
OIHOCY Ha [pYLITBA JIMLA, TAKO ¥ Y OFHOCY Ha APYIUTBA KalMTasa: TMKBUAALM)a, CTa-
TyCHa IPOMeHa ¥ cTevaj. JIMKBUpaLMja ¥ CTaTyCHe IPOMEHe Cy PEeTyIMCaHu 3aKOHOM
o npuBpenHuM apyurrsuMa (3I1]1, wi. 524-548 n 483-514), HOK je cTeyajHM NMOCTYIAK
perymican moceOHUM 3aKoHOM, 3akoHoM o ctevajy — 3C, Cnymbenu inachux PC 6p.
104/2009, 99/2011 - mp. 3akoH, 71/2012 - ogyyka YC u 83/2014.

4 HajsHavajHuje orpaHuderbe CIpoBobhema CTaTycHe IIpoMeHe puBpenHor gpyursa 317
nmponucyje y 4. 483 cT. 6, y KOMe CTOji Jja cé CTaTyCHe IIPOMEHE He MOTy BPIIUTH Cy-
IIPOTHO Offpen6aMa 3akoHa KojuMa ce ypebyje samrtura koHKypeHnuje. logatHo, Kao
BUJ, OTpaHNYeba CIIpoBOhema CTaTyCHe IIpOMeHe MOTY e TYMaduTH 1 Ofipef6e 3aKoHa
KojuMa je IpomcaHa noTpe6bHa BehuHa 3a ycBajame OfIyKe O CTaTyCHOj IPOMEHM, IIpa-
BIIO O 3abpaHM CTBapaia IPUBUIHOT KallMTala, Kao ¥ IPaBUIa O 3allTUTY WIAHOBA
mpyurrBa u Tpehux nuna. Bupgy: 3I1], wn. 498, 503, 507-514.

5 IIwp cTedajHOT MOCTYIKA M3PUYUTO je fepUHMCAaH 3aKOHOM — HajIIOBOJ/bHUjE KOJEK-
TUBHO HaMupeme CTeYajHNUX MOBepuialia, OCcTBapuBameM Hajsehe moryhe BpemHOCTI
CTeYajHOT JY>KHIKA, OHOCHO IberoBe MMoBuHe, 3C 4. 2.
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BpegHOr }_IPYI_HTBa,6 anu 36or YUHECHNUIE Ta HAKOH }I]/IKBI/I}_IaIH/Ije ApylTBa

MICTO IpecTaje [ja MoCToju 6e3 IMpaBHOT CyKIlecopa, 3aKOHOAABal] je MOpao y
OBOM IIOCTYIIKY U Ja 3allTUTH IIpaBa HOBepI/Ioua.7

On TpeHyTKa IOKpeTama IOCTYIKa IMKBUJALMje HaJ, IPUBPESHUM
OpYIWITBOM, IOBEpM/IAL, KOj)I IPETXONHO HMje BOAUO CYACKM CIOp IPOTUB
IOYy>XKHMKa, CBOje MOTpaK/MBambe MOXKe OCTBApUTHU CaMO Ha jeflaH HaulMH, a TO
je 671aroBpeMeHOM IIPMjaBOM IIOTPAXKMBAKA Y TMKBUJALIMIOHOM IIOCTYIIKY.

JIuxBupanuja y nenuHy (caMuM TUM ¥ IOCTYIIAK IpyjaBe U yTBphemwa
NOTpaXNBamba) y HallleM IIpaBy ypeheHa je MCK/by4MBO CTATyCHUM 3aKOHOM
— 3aKOHOM O NIPUBPEeJHMM JpyIITBUMA. PaHuje, mMKBUaLyja y HallleM NpaBy
6una je ypehena npouecHnM 3akoHOM, 3aKOHOM O IPUHYAHOM IIOpaBHA®Y,
CTeYajy u ]II/[KBI/[JIaLU/IjI/I,S IIOC/IEINYHO, CIIPOBOAMIA C€ KAa0 BPCTa CYHCKOT
TMOCTYTIKa, 3aTUM CTaTYCHMM 3aKOHOM, 3akoHoM o mpemysehmma’ koju je
omoryhaBao fa ce TMKBUfjanMja CIIpoBesie U3BaH CY/ia, OCUM Y 3aKOHOM IIpO-
ncanuM crydajesuma.'’ Tek off TOHOITeHma 3aKOHA O TIPUBPETHNM J[PYIIT-
BuMa 2004. ronuHe,'! MMKBUAaIMja y HalleM TIpaBy BUIe HMje BPCTa CYJI-
CKOT TIOCTYIKa HUTY IIOCTOjX MOTYhHOCT f#a Cyj MMa yTUIIAj Ha HOCTYIAK
cripoBobema HI/IKBI/I,[[aLU/Ije.IZ

6  Bemuca Mapkosuh, ,,JJo6poBopHa NMKBMAALMjAa NpUBpPeRHUX ApylTaBa’, IIpaso -
ifieopuja u fpaxca, 6p. 01-03/2013, ctp. 70; Henan Aspamosuh, Bragan C. Ilepuumsh,
»IIpUBpefHa ApyIITBa y MMKBUAAnyju', y: Mapujana Jykuh-Mujatosuh (yp.), Axitiy-
eniHe GpomeHe y TUpasHoM cuciiiemy gpxasa y peiuory, [IpaBHn dakynrer 3a IpuBpeny
n npasocybhe Yuusepsurera ITpuspenna akagemuja Hosu Can, Hosu Cap, 2011, cTp.
294,

7 3II]T campXu HEKOMMKO ofipefiaba KojuMa ce ITUTe IIOBEpUOLH y IMKBuaauuju (4. 528,
533, 534, 535, 544, 555).

8 3aKOH O IIPUHYIHOM IIOpaBHAWY, cTedajy u nuksugauuju, Cu. auciti COPJ, 6p. 84/89 n
Cn. nuciii COPJ, 6p. 37/93 n 28/96.

9 3akoH o npenysehuma, Cn. nucii CPPJ, 6p. 29/1996, 33/1996, 29/1997, 59/1998, 74/1999
u 36/2002.

10 O ycnoBuMa ¥ HaumHy crnpoBoberma JMKBMAALMOHOr IIOCTYIKa IpeMa 3aKOHY O
npenysehnma upeTn: Muxauno Bemumuposuh, ,,JJo6posospHa mukBuparyja npenyseha,
IIpaso u tipuspega, 6p. 5-8/98, cTp. 33-41.

11 3akoH 0 IpMBpegHUM ApywTBuMa, Crymbenu inachux PC, 6p. 125/2004. Bupu: dapa
Munenosuh, ,HamomeHe 0 HekMM NuTamNMMa JIMKBUAALMje NPUBPENHMX APYIITaBa
mpeMa 3aKOHY O IPUBPERHUM ApyIUTBUMA, [Ipasnu xusoi, 6p. 12/2008, ctp. 31-49.

12 Jepuua onpen6a 3IIJI KojoM ce TPONMCYje yIora Cyfa y IOCTYIKY JMKBUAALMjE Caj-
pXKaHa je y WI. 542 KOjuM je MPOIMCAHO [ia y CIy4ajy cropa usMely wiaHoBa apymrsa u
JIMKBUJALOHOT yIIpaBHMKA MOBOZIOM ofipehyBamba BUCHHE HaKHaJe U TPOIIKOBA, IUK-
BUAIVIOHM YIPAaBHVK MO)Ke 3aXTeBaTy Jla HAIJIEXKHMU CyJ Y BAaHIAPHMYHOM IOCTYIKY
ofipeny M3HOC HAaKHaJe 3a paji M HaJloKHaje TPOIKoBa. Takobe, HAKOH OKOHYama II0-
CTYINKa JIMKBUAALMje ¥ Opucarma APYLITBA U3 PETUCTPa, YKOMUKO je HEONXOHO Ipef-
ysetu onpeheHe pajme y IHOITIey MMOBMHE [PYUITBA WIM APyTre HEOIXOLHE pajbe,
3aMHTEPECOBAHO JIMIle MOXKE 3aXTeBaTH Ja CyJ Y BaHIAPHMYHOM IOCTYIKYy MMEHYje
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Y mpakcn ce Iokasaso ja je mocrojeha perynarusa IIOCTyIIKa JTMKBU-
Janyje ODpYWINYHO OCKY[IHA U fia ITOCTOjeé MHOra CIIOpHA IMTama Ha Koja je
norpe6ro mponahu ogrosop.' JemHa o MHOrO6POjHIX CIOPHMX HpaBHUX
NNTama I0jaB/byjy ce yIPaBO Y OFHOCY Ha MOCTYIAK IIpujaBe U yTBphema
HOTpaXkMBama y IMKBUAALVjY, KO LITO Cy CAHKLMje 3a M30CTAHAK MHANBIU-
AyanHor obaBellTema MOBEPHOIA, CaHKIMje 33 HeTauyHy Cafip)KMHY OIaca
0 TOKpeTamwy IIOCTYNKa ¥ MHAMBUAYATHOT ObaBellTera IOBEPUOLA, KOjI
MIOBEPMOLY IIPYjaB/byjy MOTPAKMBAILA, [ja I Ce IOTPaXXKUBambe Koje je Io-
Bepuial 61aroBpeMeHO IIPUjaByo Y TMKBUAALMOHOM IIOCTYIIKY, @ APYLITBO
Hje 67TarOBpeMeHO OCIOPUIIO, II0 CAMOM 3aKOHY CMarpa Ipu3HatuM. UnHu
ce Haj3HayYajHMje CIIOPHO INTaIbe KOje ce y IpaKCH II0jaBUJIO jecTe Ja
noBepuial 4uje je HOTPpaKMBambe OCIHOPEHO Y NMKBUAALMOHOM IOCTYIIKY,
IPOTUB [IPYIITBA KOje je MOTPaKMBambe OCIHOPIIIO, IOHOCK JIeKTapaTOPHY
VIV KOHJ,EMHATOPHY TYXOy.

Csa HaBefleHa IIMTama 61he mpegMeT pasMaTpama y OBOM pajy.

IT MoryhHoCT cXx0OHe piIMeHe IPaBN/Ia CTeYajHOT MOCTYIIKA
Ha TMKBUAALMjY

[IpecrankoM Bakewa 3aKOHa O Ipefy3ehmma, y HalleM IpaBy MC-
TOBPEMEHO IIpecTaa je Ja BaX! ofpefda O CXONHOj NpMMeHN ofpenada
CTEYajHOT ITOCTYINKA Ha IOCTYINAK JIMKBY/alMje MPUBPEJHOT JPYLITBa, 00-
3MpOM Ha YMIEHNITY fla 3aKOH O IpUBpeNHUM ApyiTsuMa (2004) Huje nmao
ozipen6y TakBe cajp>xuHe. VIcTo pelere npuxsara u Baxehn 3akoH o mpu-
BPENHUM JPYLITBMMA.

Op Tor MOMEHTa, 11a 10 JaHac, MUTalbe MOTYRHOCTM CXOffHe ITpUMeHe
ofperiaba CTeYajHOT MOCTYTIKa Ha TIOCTYIAK TMKBU/IAIMje OCTaje OTBOpeHo.
HasepeHo, npBeHcTBeHO MMajyhu y Buly moMeHyTy HeoBO/BHY ypebenoct
HOCTYIIKA IMKBUJAIYje, 300T Yera je HeOIIXOLHO PelTI IPo6IeM OCTojarmba
IIpaBHUX IIPa3HUHA, Yuju OpOj Huje 3aHeMap/bIB.

CxopHa mpuMeHa ofpeheHor 3akoHa Ha IIpaBHe OIHOCE KOjU Cy pery-
JIMCaHU APYTUM 3aKOHOM IIpefCTaB/ba BUJ TyMadema IIpaBa [0 CIMYHOCTH,

NUKBUFALMOHOT YIpaBHMKa Koju he 6utu opraurhen 3a nmpenysumame Tux pagmsu (3111,
ut. 543 cT1. 7).

13 O mocrynky mukBupanuje npema Bakehem 3akony Buperu: Haramra IIBetnyanmw,
»1IpaB(H)1 3Ha4aj M MecTO JOOPOBO/bHE MMKBUJALNjE Y CUCTEMY IIPECTaHKa MpUBPeN-
Hux apymrasa‘, IIpaso u dpuspega, 6p. 10-12/2014, cTp. 91-105.

14 O pasnosuma y IpUIOT CXOHOj IPMMEHM IPaBM/a CTEYajHOT ITOCTYIKA Ha IOCTYIAK
nukBupanyje Bufety: Hatama IIBetnyanus, ,MoryhHOCT cxopHe mpuMeHe CTe€YajHUX
IIpOMMCa y IOCTYIIKY H0O6POBOJbHE IMKBIALMje IPUBPeNHUX ApyluTaBa’, IIpaso u tpu-
spega, 6p. 1-3/2015, cTp. 125-150.
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OHOCHO TIONYyHbaBatbe MPABHUX MPAsHNHA aHAMOrMjoM.> Y ToM mormeny
Kajia je HeKMM 3aKOHOM IIPOIMCAHO Jja ce Ha ofipeheHa mmrama Koja HUCY
BJIMe U3PUYNUTO peryInucaHa IpUMewYjy ofpende Lpyror 3akoHa, HaBefe-
HO IIOfjpa3yMeBa fla ce MOTyhHOCT CXOJHe TIpYMeHe MOpa NPEeUCIUTUBATI Y
OIHOCY Ha IOjefMHAYHO IIPAaBHO INUTamwe, A He Ha 3aKOH y LIe/IMHU.

Y ckmafy ca IpeTXOZHO HaBeleHUM MOryhHoCT mpumeHe ofpemaba
CTe4YajHOT IIOCTYNKa Ha IIOCTYNAaK JMKBUAauuje Tpebamo 6u carmepatu y
OJHOCY Ha CBAKO II0je[[MHAYHO IUTalbe, Ha IIPUMeEP, 1€jCTBO IOKpeTama I10-
CTYIIKa Ha pajHe OgHOCe, IIpaBHe IIOC/IOBe, HAUMH HaMlpema II0Bepualia.

Mehytum, npe yrBpbuBama MoryhHocTM cxonHe mNpuMeHe ofpe-
maba CTedyajHOT IOCTYIKA HA MOCTYNAK JMKBUALMje Y OFHOCY Ha CBAaKO
T0jefjIHavYHO MUTalbe, IOTPeOHO je Ha OIIITeM HMBOY HMPEUCINUTATH OFHOC
HaBeJleHa [Ba IIOCTYIIKA, T€ Y 3aBUCHOCTH Of pe3y/ITaTa 3aK/by4UTH Ja 1IN je
CxofiHa mpyMeHa Moryha, OZHOCHO OIpaBfaHa.

Kako je Hampep pedeHo, MMKBMAAIVMja Kao M CTe4aj IPeACTaBIbajy
3aKOHOM ypeleHe HauMHe IpecTaHKa NPUBPETHOT [PYyLITBA, 6€3 IpaBHOT
Cykiecopa, 360r yera y o6a IIOCTYIKa IOCTOje ofroBapajyhm mMexaHusmu
3alITUTe noBepunana. Llnpb cTedajHOr MOCTYIIKA je U3PUYMUTO 3aKOHOM Jie-
buHMCAaH — HAjIOBOJ/bHUjE KOJEKTMBHO HaMUpEeme CTEeYajHMX IMOBepuala
ocTBapuBameM Hajpehe Moryhe BpefHOCTM CTeYajHOT JYXXHMKA, OZHOCHO
eroBe MMOBMHe. [[n/b MUMKBUaLMje HMje U3PUYMUTO 3aKOHOM fIe(VHICaH,
amu ce Moxe pehm f1a je ycTaHOB/beHa IPBEHCTBEHO Y MHTEpPECY 4YIaHOBA
CONBEHTHOT MPUBPEHOT PYIITBa,'® a To je WUXOBA TeXIba 32 MPECTAHKOM
06aB/barba MpUBPETHE JeNTaTHOCTH.

CrevajHy mocTynak ce nmokpehe y ciy4ajy mocrojarma jefHOT Off 3aKO-
HOM JTeMHIICAHNX CTeUajHNX pasniora,’’ 0K pasnosy 3a MOKpeTare TUKBH-
HAIVIOHOT IOCTYIKA HUCY IpeABuheHn, y TOM IOI7Iefly WIAHOBMMA JPYLITBA
je ocTaB/beHa MOTIYHa c1060fia y KOM MOMEHTY, 13 KOjux pasjora he gone-
T OJIyKy O IIOKpeTarby NMKBUJALMOHOT IOCTYIIKA, CBE OK APYLITBO MMa
JIOBO/BHO CpeJiCTaBa fia usMupn cse obasese.'® [lakre, crewajuu mocrymak ce

15 JemuHCTBeHa MeTOHOJOLIKA IpaBUIa 3a M3pamy mpommca, Cnymbenu inacnux PC, 6p.
21/2010, 4. 46.

16  3IIM, um. 524.
17  3C, un 11.

18  3IIJI mpomucyje camo pasiore 3a IOKpeTame MOCTYNKa IpUHYAHE NUKBUaLuje, Ul
546. YV morneny mpuMeHe Ofpef6M 3aKOHa O NPUHYAHO] NMKBMAauuju, MuHucTap-
CTBO €KOHOMMj€ M PETMOHATHOT Pa3Boja, Ka0 HA/JIEKHO PECOPHO MUHMCTAPCTBO, JaHa
8.6.2012. ronuHe KOHeNO je MuUIUberbe 6p. 011-00-163/2012-06 y koMe cToju Aa je HOTpeo-
HO OIJIOXWUTH IPUMEHY Ofipefi0y 3aKOHa O NPMHYAHO] IMKBUALIUM O OHOLIEHa 13-
MeHa I IOIyHa 3aKOHa KojuMa OU ce 0Baj MHCTUTYT JieTa/bHMje Perymicao. Y MULIbEY
je HaBeleHO Mla ,3aK0H 0 fpuspegHum gpywilieuma He cagpxcu yiyhyjyhe nopme kojuma
ce Hpoiucyje cxogHa Upumena ogpegaba kojuma ce ypehyje uociliyiiak gobposomHe
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OTBapa y C/Iy4ajy Kajja [y>KHIUK HUje Bullle y MOTYhHOCTY [ja McyaBa CBOje
obaBese, JOK ce MMKBUAAIMja MoKpehe MCK/bYYNBO Kafja WIAHOBY [PYIITBA
TAaKO OfyTy4e M Kafja APYIITBO MMa JOBO/HHO CPEICTaBa 3a M3MIPEHhe CBUX
CBOjuX ob6aBe3a.

YnHn ce Beoma OuMTHa pasmmka u3Mely credyajHor mocTymka u
JMKBUJALMje jecTe YMIbEHUIA A je CTeYajHM IOCTYIAK jefHa BpCTa CYA-
CKOT MOCTYTIKA, OK MMKBUanyja muje.'” Crevajuu mocrymak ce moxpehe na
OCHOBY pelllera Cy/ia, KoMe IPeTXOAN TpeIor onamheHor mmma (cTedajHu
JTyXKHVK, TIOBEPYOIM VT JIMKBUIAIIMOHY yIpaBHUK). >’ JINKBUIAIOHY TTO-
CTymak ce nokpehe NCk/by4nBO Ha OCHOBY OJ/TyKe YIAHOBA JAPYIITBA.

Y cTe4ajHOM IOCTYIIKY, pelllerheM O IOKPETaIby IIOCTYIIKA CYJ] UIMEHYje
CTewajHOT ynpaBHuKa,”! JIOK je y C/Tydajy MTMKBU/IAINje T03BO/bEHA I Y TPAK-
cn Hajuyemha nM4YHA ympaBa APYLITBA y JMKBUAALM)Y, OFHOCHO IOCTOjU
MoryhHOCT fja yHKIVjy MMKBUJAIMOHOT YIPAaBHUKA BpIle TOTAJAIIbBA 3a-
KOHCKU 3aCTYIHULIM JPYIITBA.

Y cTeyajHOM IIOCTYIIKY IIOCTOj€ pasau4uTe KaTeropuje ImoBepusana
KOjU C€ HaMUPYjy CXO[HO IIPABHO]j IIPUMPO/Y CBOTa IIPaBa 1 y CK/Iajly ca 3aKO-

NUKeUgauuje Unu Hekux gpyiux 3aKoHckux ogpegaba, wako ga 3a ciiposoherve UpuHyg-
He nuKeugauuje He HOCHIOjU JoBOLAH TUPABHU OKSUDP KOju OU Y UenOCHiU Peiynucao o8y
maitiepujy. Vimajyhu y eugy ga cy y uenociiiu 8au tpasue peiynaitiuge ociiana uuiiarwa
GpasHux tocnequuya IpurygHe TuKeugayuje u dutiiarea ciiposoheroa HoCiiyiika, 0GHOCHO
ipaeHol u Pakimiuukol citiaiiyca upuepegHol gpywinea Hag Kojum je HoxpeHyii HoCiiy-
iak GpuHygHe nuKeugauuje, e cepxy ogpegada o UPuUHYGHOj MUKeuUgayuju Koje umajy
30 Yum U 3aWIBUINY 106epunauad, Muluberba cmo ga Hocitloju peanHa OuAcHOCHL ga ce
084K0 Hego8OLHO Pelynucan UHCHIUTRY T 3n0yiotipeou ipu wemy Ou uniiiepecu Hosepu-
naya moinu 6uitiu usuipanu”. HakoH IITO je peCOPHO MVHVCTApCTBO CAONIITIIO Ha-
BeJIeHO MUIIUbele ATeHIIMja 3a IPUBPEHE PErUCTPe He CIPOBOAY MOCTYTIaK IPUHYyHEe
nukBupanuje. Huje cmopHO [ia HEMOBO/BHO peTrynycarme NMPENMETHOT MHCTUTYTa MOXe
[OBECTH JO 3/I0YIOTpeba y IpaKcH, ay UCTO TaKO U HelIPMMeHa OBOT MHCTUTYTa MOXe
[IPOM3BECTH 3HaYajHuje 370ynoTpebe 1 IpobeMe, jeflaH Of BUX je IOCTOjatbe IPUBPEf-
HUX JIpyliTaBa 4yuje je QYHKUMOHMCAbE CYIPOTHO NPUHYAHUM HpomucuMa (IpyTsa
6e3 3aKOHCKOT 3aCTYIIHNKA, HEJOBO/baH OPOj WIaHOBA, OCHOBHM KaIlUTaa Mamby Off 3a-
KOHOM IIPOIIMCAHOL, U3pedeHa Mepa 3abpaHe o6aB/barba JEMATHOCTH...). MulIbebe M-
HICTapCTBa JOCTYIHO Ha afipecu: http://www.apr.gov.rs/portals/0/mediji/Misljenje_Min.
ekonomije_i_reg.razvoja-prinudna_likvidacija.pdyf/.

19 3II]I camo y jemHOM Crydajy KOj opTaukor #pyurrsa npeasuba moryhHocT ga ocHOB 3a
[IOKpeTarbe IOCTYIKa MuKBuUAanuje 6yne omayka (Ipecyma) Cyaa, Mo TY>XOU jefHOr Min
BUIIIe WIAHOBA, YMECTO CaIacHe OJTyKe YIAHOBA JIPYINTBA (360T IIOCTOjama ONpaBfia-
HOT pasjiora 3a IIOKpeTame IIOCTYNKa). MehyTuM u y oBOM cy4ajy maey IOCTYIaK
cripoBopy ce 6e3 uHrepeHuyje cyna. Bupgu: 3I1]1, wr. 118.

20 3C, um. 55 1 69.
21  3C, u 20.

22 3IM[A, wr 529. Ilopes NMKBUAALMOHOr VIpaBHNKA, WIAHOBM JAPYyLITBa Takobe
IIpefCTaB/bajy jedaH BUJ, OpraHa IOCTYIIKa, MMajyhu y BUAY /ia 3aKOH IHpoIucyje oba-
Bese WIAHOBA Y IOITIEAY ycBajama ofipeheHnx akara Tokom mocrynka. H. IIBetudannH
(2014), Has. unanaxk, cTp. 100-101.
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HOM yTBpheHNnM pefocieioMm HamMupewa.>> Y crydajy mmKsuaarmje 3akoH He
caip>xu moce6He ofpende Koje ce MpUMenYjy Ha ofipeheHe mosepuoe cxoz-
HO IIPMPOJY IIPaBa Koje MMajy IIpeMa JY)KHIKY, Te He JOoIas3n Ko GpopMuparma
VCIUTATHUX PEfOBa, jep je OCHOBHU YCIIOB CIPOBOhema MOCTYIKA [TOCTOjatbe
JOBO/BHO CpeJiCTaBa 3a HaMUpere CBUX obaBesa APYLITBA.

ITpaBHe mocnmepuIle MOKpeTama CTEYajHOr IMOCTYNKAa Ha AY>KHUKOBY
IPaBHY, HpOLleCHZ CIIoco6HOCT, mocrojehe MpaBHe OffHOCE CY 3HaYajHe U 3a-
koHOM ypehene.”* Y ciy4ajy MIKBUIAIMOHOT TOCTYIIKA CYNITHHCKH je[yiHA
IpaBHa IIOC/IEINIIA KOjy 3aKOH IpefiBuba jecte orpaHnyerme IIOCIOBHE CIIO-
COOHOCTH, jep HAaKOH ITOKpeTamba IMOCTYIIKA IMKBU/ALMOHY YIIPAaBHUK MOXe
OpefysyMaT CaMO OHe IIpaBHE Dajithe KOje Cy HEONXO[HE 3a OKOHYAIbhe
nocrymka.>>

Ha kpajy umajyhu y Buny na HakoH crmpoBobhema 06a mocTynka mpu-
BPEHO JIPYIITBO IIPecTaje /ja II0CTOj, Y 006a CIydaja 3aKOHOM ce IIPOINCYjy
MeXaHM3MM 3alUTUTE IOBEPU/IALIA, KOjU Cy Y CIy4ajy CTE€4ajHOr IOCTYyIKa
6pojHM, JOK ce y MMKBUALIMOHOM IIOCTYIKY JICIIO/baBajy caMo y BUJY IIpa-
BIIa O 3a0paHM JCIUIaTa WIAHOBVMMA JPYILITBA, OOaBeIITaBamby IIOBEpIIa-
Ia O IOKpETaly IOCTYIKA, MPaBUIMMA O IPUjaB/bUBalby M UCIIUTUBAKY
HNOTPa)kNBarba, OTOBOPHOCTH IMKBUIALMOHOT YIIPAaBHUKA 3a IITETY U IIpa-
BIJIA O OATOBOPHOCTM YWIAHOBA JIPYLITBA 3a HeM3MUpeHe obaBe3e HAKOH
OKOHYama IOCTYIKa.

Ha ocHOBY cBera HaBefjeHOT IPOMCTHYE [la jefMHA 3ajefHMYKa 0be-
JIeKja CTe4YajHOr IIOCTYNKAa M IIOCTYNKa JMKBULALMje jecy Ja HaKOH
cripoBobema 06a MOCTyNKa NpUBPEJHO APYIITBO IpecTaje fja MocToju, 6e3
IpPaBHOT CyKI[ecopa, Te fia y 00a MOCTYIKa MOCTOje IIMPY MM Y>KU MeXa-
HM3MM 3alITHTe HoBepmiana. Vako cy jemuHa 3ajegHmdka obenmexja aBa
IIOCTYIIKA CBAKAKO 3HayajHa, IIOCTaB/ba Ce€ NMTambe Jla /M Cy OHA JOBO/bAaH
OCHOB 3a pa3MUIIbarbe 0 MOTYhHOCTM CXOfiHe IpuMeHe ofjpefaba cTedajHor
IIOCTYTIKa Ha NMOCTYNaK IMKBUALNjE.

Amnanoruja, OJHOCHO TyMaueme IO CIMYHOCTM IPeACTaB/ba HadMH
HOITyhaBama IPAaBHMX NPAsHMHA Ha HAYMH Ja C€ Ha C/Iydaj KOju HUje M3-
PUYNTO peryIncaH 3aKOHOM IIpMMelbyje IpaBHa HOpMa Koja je mpepBubeHa
3a HEKM JIPYTM CIy4aj, KOju je ca muM cimdaH. Kibyuyno murame ma mpu-
MeHy aHajloIuje jecTe Koja Mepa cimuHocTu m3meby nBa mpaBHa mojMa je
TOBO/bHA Ja OIpaBfia MpuMeHy aHanoruje. OAroBoOp jecTe fa je IMpUMeEHa
aHaJIOruje NO3BO/bEeHA OHJA Kaja y CIydajy KOju IPefiCTaB/ba IPaBHy IIpas3-

23 3C, um 49, 50 u 54.
24 3C, un. 73-100.
25 3I1[, un. 532, 585. B. Mapkosuh, Has. unanaxk, ctp. 79.

26  3I1[, um. 528, 533, 534, 544, 555. O HauMHMMA 3aIITHTE MTOBEPUIAIA Y TMKBUAAIVIO-
HOM IIOCTYIIKY IIpeMa paHuje BakehmM Ipomncuma ¥ yrmopegHoM INpaBy Bupetu: [I.
Munenosuh, xHas. unanax, cTp. 44; M. Bei‘[I/IMI/IpOBI/Ih, HA8. 41aHaxK, cTp. 40.
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HMHY IIOCTOjY ICTY IPaBHM IHTEPeC KOj! je IOTPeOHO 3alITUTUTH, OFHOCHO
OCTBApNUTH, KA0O ¥ IIPABHY MHTEPEC KOju Cce IITUTU HOPMOM Koja Tpeba nma
6yne npuMereHa.>

INocTymak Tymadera IO aHaJIOTUjM CE€ 3alpaBO CAcTOju U3 JBa JeNa,
npBo ce yrBphyje ma /m1 06a crydaja (perynmmcaHo M HEperyaucaHo IpaBHO
nMTambe) IPUIAZajy 3ajeJHNYKOj BIIIOj BPCTYU II0 OCHOBY CTIMYHOCTY, @ 3aTUM
ce UCIIUTYje Ja i 06a Cy4aja ITUTe UCTH IPaBHA I/IHTepeC.28 [Tpumemyjyhn
IIpaBy/Ia AHAJIOTHje Ha OJHOC CTEYajHOT MOCTYIIKA U MOCTYIKA TMKBUIALje
MOJKe ce M3BEeCTM 3aK/by4aK /la je IPBU YCIOB aHA/IOTHUje UCIymeH (06a mo-
CTYIIKA IIpeCTaB/bajy Ha4MH IIPeCTaHKa IPUBPEHOT IPYLITBa y KOME je He-
OIIXO[{HO NPMMEHNUTHU MeXaHN3Me 3allTHTe MOBepMIalia), IOK Ce MOCTOjarbe
OPYTOTr YCI0Ba MOpa MPEeUCINTUBATI Y OIHOCY Ha CBAKM KOHKpeTaH IIpaB-
HU MHCTUTYT. JlaKje, Ipe HETo IITO Ce M3Hece 3aK/by4aK O CXOIHOj IpUMe-
HI ofpenaba cTevyaja Ha IOCTYNAaK JMKBUJALMUje, KOJ CBAKOT IPaBHOT MH-
CTUTYTa KOjU Ce II0CMaTpa HEOIXOJHO je MCIUTATH fa M y 06a IOCTYIKa
oppebern MHCTUTYT (IpaBMIO) MMa MCTY CBPXY, OfTHOCHO TEXMU 3aIUTUTU
UCTOT IIPAaBHOT MHTepeca.

IIT ITocTynak nmpujaBe NOTpaKMBamba y TMKBUJALMjI

IIpemycnoB ma 6u moBepmIal, MOrao MPUjABUTY NTOTPAKMBAIbE ITPeMa
IYXXHUKY y TUKBUJALVI jeCTe la CTEKHE CasHambe Jla je Hafl JY>KHUKOM II0-
KPEHYT MMKBUJALMOHM OCTyIIaK.

1. O6aBemTeme MOBepuUIaLia O MOKPETakhy MMKBUALINIje

3aKOH O NIPUBPEJHUM APYLITBYMA IIPOINCYje ABa HauMHa OOaBeITa-
Bama IOBEPNUOIIA O MOKpeTamy NUKBHUAAIMje — 06jaB/buBame OI7aca o Io-

27  Papommp [I. Jlykuh, Bygumup I1. Komrytuh, Ysog y @ipaso, 24. uspame, IlpaBuu daxyn-
TeT YHUBep3utera y Beorpany, 2007, ctp. 309-313; Kocra Yasouiku, Pagmuna Bacuh,
Yeog y tipaso, IlpaBunu daxynret YuuBepsurera y beorpany, 2006, ctp. 524-528.

28 Ilpasna enyuxnoiieguja, kruia pea, CaBpeMeHa aiMUHUCTpanyja, beorpan, 1985, cTp.
41-42.

29 V BehmHm crmydajeBa MpuUBpeTHU CYHLOBM CY 3ay3e/IM CTaB fla HeMa MeCTa CXOf{HOj Ipu-
MEeHIU ITpaBuja CTe‘lajHOI‘ MOCTYTIKA HAa MOCTYMaK HI/IKBI/Inaque: »,080 ciioia witio ce y
KOHKDPeiHOM C/Ly4ajy pagu o HoCiyiKy nuxeugayuje koju je Hag wiyseHum dokpeHyili Ha
OCHOBY 0gnyKe CKYHWiiuHe Y1aH08a WyHeHOl, KOju pe3ynitiupa iupecitiankom Hociiojara
fipuspegrol gpyuiiiea, cxogHo 3aKoHy O UpuepegHum gpyuwitieuma, a wio UpeiixogHo
flogpasymesa Hamuperve céux iosepunaya y HUOWAHAYHOCHIU, Ga y WAKE0j CUilyauuju
Hema mecilia tpumenu 3akoxa o citieuajy, npecyna IIpuBpenHOr anenanuoHor cyna, Ik
- 9912/2011 ogm 21.12.2011. roguHe; ucTo 06pasnoXKeme y peluleny IIpuBpenHor ame-
manyoHor cyna, IDx — 4442/2012 op 28.11.2012. roguHe. Taxobe: ,,Creguno 6u ga ce Ha
HoCilyiaxK nukeugayuje o 3axKomy o Gpuspeguum gpyuwimeuma upumervyjy camo ogpegbe
inioi 3axona, y: IlpuBpenHu anenanyonn cyn, bunifien cygcke iipaxce iipuspeguux cygo-
64, 6p. 3/2010, nKTama 1 OATOBOPM — MaTepUjalHO MPaBoO, MUTame Op. 26.

63



YIAHLN IIpaBo u npuBpena

KpeTamy IOCTYIIKa y PeruMCcTpPy HpUBpeSHMX cyOjekaTa ¥ IOjeAMHAIHO
obaBelITaBame MMO3HATHX IIOBEpU/IALA Off CTPaHe JMKBUIALMOHOT YIIpaB-
HIUKa. Y oba cly4aja mpommucaHa je o6aBe3Ha Cajp>KMHa OIVIaca, OFHOCHO
VHVBUJIyalHOT obaBemTewa. Ko MHAMBIyanHOr 00aBelTeha MPOIcaH
je M pOK y KOMe IMKBUZALMOHM YIIPaBHMK II03HATOM IOBEPUOLY MOpa JO-
cTaButy obaBemreme.”’

Y ormacy, OZHOCHO WHAMBUAYATHOM OO0aBeIITeHY O IIOKpeTamy
IOCTYNKa JIMKBUJaLMje APYLITBO/IMKBUALMOHY YIIPaBHUK je y obase-
31 [la HaBefle MO3MB IIOBepMOIMMA Ja y ofpeheHOM poKy IpujaBe cBOja
HOTPaXKMBamba, OJHOCHO IIOfjaTaK O JaHy O0jaB/pMBama U Tpajamy OITIa-
ca, afipecy Ha KOjy moBepyony Tpeba fja 0CTaBe IpHjaBe IMOTPaKMBamba I
ymosopeme fa he y crydajy HebmarobpeMeHe npujase IOTpaKMBame II0Be-
puoLia 6UTH IPEKTYAUPAHO.

3aKOH U3PUYNUTO He NPOINCYje CaHKIMje 3a HEUCIY herhe HaBeJeHIX
o6aBesa IpyLITBA, OJHOCHO JMKBU/AIVIOHOT YIPaBHUKA, 110 KOM OCHOBY Ce
MO>Ke TIOCTaBUTY INTambe Jja M U Koje CaHKIMje 61 ce MOI/le IIPYMEHUTH Y
0BOM ciy4ajy. IIpBo, y cny4ajy ma ApylITBO He M3pajy OINIac O IMOKPETaby
IIOCTYTIKA, T€ PETMCTPAaTOPy AOCTaBM CaMO OJIyKy O IIOKpeTarby HOCTYII-
Ka, IMKBYJIaLlMja HE MOXKEe OTIIOYETHU, jep 3aKOH MPOINCYje Ja IMKBULanuja
IOYMIbe JaHOM PeTVCTpaluje OfTyKe O TMKBUALVHU ¥ 00jaB/bUBabeM OIJIa-
ca (KyMymaTuBHo).>

Ha ocHOBy HaBefieHOT 3Ha4YajHUje MUTambe jecTe /la I U KOjy CaHKIUjy
MOX€ CHOCUTM JAPYWITBO Y CIy4Yajy Ja HUje IOCIaTO WHAVUBUIYaTHO
obaBemTemne IO3HATUM TToBepronuMa. Cy/cKa IIpaKca je 3ay3ea CTaB Jja Io-
3HATV NOBEepIJIAIl KOjy Huje 06aBellTeH Off CTpaHe MMKBUAIMOHOT YIIpaB-
HMKa Hehe OMTH IpeKTyAupaH y CBOM IIPaBy Ha OCTBapeme MOTPaXMBamba,
MaKO TIPUjaBy HUje TIOJHEO Y 3aKOHOM TIPOIIICAHOM POKY.>> OBakaB CTaB Cy-
TOBa MOXeE Ce OBECTH y NNTAbeE.

Hanme, umajyhm y Bupy fma nmMkBupanuja He MOXKe OTHOYeTH 0e3
o6jaB/pyBama OI7Iaca O MOKPeTamy MOCTYIIKA, YNja je CaAp>KUHA UJIeHTUYHA
3aKOHOM ITIPOINCAHOj Cafip>KVHIU MHAMBIUAYaTHOT 06aBelITena, Te MMajyhn
y BUJly 3aKOHOM IIPOIIVICAHOM ITPETIIOCTaBKYy fia Cy Tpeha /mia yrmosHaTa ca
PEerMCTPOBaHMM IOfIAlIMMa II0YeB Off HapeJHOT aHa Of jaHa 00jaB/byBamba,
Jla He MOTY OCIIOpaBaTy MOTYhHOCT casHama 3a PericTpoBaHe MOJATKe TyKe
orf 15 laHa o] laHa BUXOBOT 06jaB/bIBatba,” " IPOUCTIYE /1A Y OBOM CITy4ajy

30 3IIM, um. 533, 534.

31 O uenMCcXOFHOCTM HOHATHE Cafp)KMHE VHAVBIAYATHOr 06aBelITeba TOBEPUOLA BUe-
ti: H. IIBeTnvanns (2015), Has. unauax, ctp. 142.

32 3II[, un. 526. B. Mapkosuh, nas. unanax, ctp. 70.

33 IlpuBpenHM amenaunuoHu cypn, bunilien cygcke dipakce tpuspegnux cygosa, 6p. 4/2014,
IIMTaba J OfTOBOPY — MaTepujalHoO IpaBo, MuTame Op. 10.

34 3I1[1, un. 6.
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APYIITBO HY JIMKBUAALVOHY YIPaBHUK He OM MOITIM OMTU OATOBOPHM IIO-
BEpMOLY KOjU yCIIef; M30CTaHKa MHVIBUYa/lTHOT 0OaBellTemha IPOIyCTH A
6/1aroBpeMeHO IpyjaBy IOTPAKUBAE, jep je IoBepuIal MOrao Ja casHa 3a
HOKpeTame MOCTYIIKa Ha OCHOBY 00jaB/beHOT OI/Iaca.

MebyTum, mpu 0BakBOM CTaBy KOje je 3aCHOBAaHO Ha CHUCTEMAaTCKOM
TyMauely 3aKoHa O IPMBPEJHMM JpPyIITBMMA, CIIOPHA je y/Iora 1 3Hayaj
IponycKBama 06aBese MHAVBULYaTHOI OOaBellTaBama IIOBEpUIAl, YKO-
JIMKO je o6jaB/pMBarbe OITIaca JOBO/bAH HauMH OOaBellTaBama MOBEpyIaLa.
Hecymmuso, yBoheme o6aBese MHAMBUIYaTHOT 0OaBelITaBamba YCMEPEHO je
TOJATHO] 3aIUTUTH ITOBEPU/IALLA, KOj) 9ECTO He IpaTe CTAaTyC CBOjUX NY>KHM-
Ka y perncTpy IpuBpefHMX cybjekara. YIIpKoOC HaBeleHOM, 6e3 M3puynre 3a-
KOHCKe ofipefi0e 0 CaHKLIMj1 300T M30CTaHKA MHAMBYYaTHOT 0OaBelITaBamba
HOBepIIalia, TyMadere Jja IOBepIIal] KOju Hilje MHAVBMUAYATHO 00aBellITeH,
MO)Ke OCTBapUTH CBOja IpaBa IpeMa AY>KHUKY y TMKBUJALMjU MAKO TOfIHe-
ce Heb/IaroBpeMeHy IpujaBy, AUPEKTHO je CYIpOTHO nocrojehuM oxpendama
3aKOHa.

Ipyro, Mo)xe ce IOCTaBUTM NUTame €BEHTYyalTHe OfITOBOPHOCTU 3a
HeTayHy WIU HENOTIYHY Cafip)XVMHY OIJlaca OJHOCHO VIHAMBUIya/JHOT 06a-
BelITea, YC/el Yera je moBepuial, MpONyCcTHO Ja IpMjaByM NOTPaKMBambe
y 3aKoHOM mpepBubeHoM poky. [la murame HUje caMO XUMOTETUIKO TOBOPU
YYIbEHNUIA []a Y IPAKCU IPYIITBO YeCTO IIOTPELTHO O3HAYM aZpecy Ha Kojy
je MoTpeOHO JOCTaBUTH IIpMjaBYy NOTPaKMBama M TO Hajuemrhe y ciydajy
KaJia je TOKOM 00aBjbarba JIeTATHOCTY 61O 3aKyIall, a He BIACHMK, Te HAKOH
MOKpeTama MOCTYIKa AMKBUALMje YTOBOP O 3aKyIy OTKaXKe, a IPOMEHY
ajipece CefyIIITa He PEIrUCTPyje. Y OBOM C/Iy4ajy MoBepuoLy cy oHeMoryhenn
Ia TpujaBe MOTPAXMBAILE jep ce Ha aToj afipecy He Hajasy HUKO Off Ipef-
CTaBHMKa [IpPyLITBa Y TMKBUGALVjI.

Takolye, moryhe je a y ormacy unm nHAMBMAYaTHOM OOaBelITeHY N30-
CTaHe YIO30peme O IOCIefMIlaMa M30CTaHKa IIpyujaBe NOTPaXkKMBama, 10-
[ATHO y CTy4ajy MHAMBY/YaTHOT 00aBeIlTeha IIOIPELIHO O3HaYehe MOfIaTKa
0 maTyMy o6jaB/buBama ¥ NEPUOAY Tpajama ornaca. Y OBUM CIydajeBMMa,
YKOZIMKO 01 IOBepyIal] MOTao Aa JOKaKe Ja MCK/bY4MBO KPUBUI[OM JAPYILT-
Ba, OJHOCHO JIMKBMMAIMOHOT YIIPaBHUMKA HMje O/IaroBpeMeHO IIPYjaBYO
HNOTpaKMBame, MMajyhy y BUAy OIIITa IpaByUIa OOMIUTALMOHOT IIPaBa, Kao
u ofipenibe 3aKOHa O MPUBPETHMM APYIITBIMA, OATOBOPHO JINIle MOXe OMTI
APYLITBO MM ITUKBUJALMOHM YIPaBHMK. [JpyIITBO MO>Ke OUTYM OATOBOPHO
Ha OCHOBY OIIITET IIPaBM/Ia O OTOBOPHOCTY IIPABHOT JIMIA 33 LITETY KOjy
eroB OpraH IMpPOy3poKyje Tpehum muImMa,>> a MUKBUIAIMOHN YIPaBHUK
Ha OCHOBY WIaHa 544 3aKoHa O IPMBPENHUM [IPYIITBMMA.

35 3akoH o obmuranuoHuM opHocuMma, Cnyxcbenu nucii COPJ, 6p. 29/78, 39/85, 45/89,
57/89, Cnyxcbenu nuciti CPJ, 6p. 31/93, 22/99, 23/99, 35/99 n 44/99, un. 172.
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CaHKIMja Koja Ou ce y OBUM C/Iy4yajeBMMa MOITIA IIPUMEHUTH jecTe
IIpaBO NOBEPMOLA [a IPUjaBy CBOje IOTPaXkKMBambe M 3aXTeBa VCIUIATY Off
ppywrBa (y cl1ydajy M30CTaHKa JOOPOBO/PHOT HaMMpema HOKpeTame CyH-
CKOT IIOCTYINKa),”” y OM/I0 KOM TPEHYTKy CBe JIO /IOHOIIEa OfITyKe O pac-
HOfe/NMN JMKBUIALMOHOr OCTaTKa. HakoH [oHolLIema OIyKe O paclofen
JMKBUIAIIMIOHOT OCTaTakKa, IOBepuIal] Kojyu 300r HeTauyHe CafIp)KMHE OIJIa-
Ca, OJHOCHO MH/MBUJYaaHOr obaBelITema HUje 0/1aroBpeMeHO IIPMjaBIO
HOTpaXKMBambe, VCIUIATy 61 MOTrao [ja 3aXTeBa caMO Off WIAHOBA APYIITBA Y
CK/IaJy ca IpaBUIMMa O OATOBOPHOCTM 3a 06aBe3e [pyLITBAa HAKOH CIIPOBe-
JEHOT TIOCTYIIKa }II/IKBI/I):[a]_LI/Ije.37 AnrepHaTyBa jecTe HMOAHOLIEHE TY>XOe 3a
HaKHajJy IITeTe IPOTUB NMKBUJALMOHOr YIIpaBHMKA, MOIpasyMeBa Cce CaMoO
y CIydajy HeTadyHe Cafp>KMHe MHAVBMAYaTHOT oOaBellTerma, 003MpoM Ha
YMBEHNNY Na IMKBUAALIMOHN YIIpaBHUK HE CaCTaB/ba U HE perMCprje ormac
0 MOKpeTamy MOCTYIIKA.

2. IloBepuony Koju IpujaB/byjy NOTPpaKNBame

Y NMKBMUAAIMOHOM IIOCTYIKY IpujaBe IOJHOCE HMOBEPMOLM CBUX
HOTpaKMBamba HACTA/NINX IIpe IOKpeTama MOCTYIKa (HOBYAHNX, HEHOBYA-
HUX, CIIOPHUX, YCIOBHMX, 06e30eheHnx, Heobe3beheHux morpaxusama, y
nomahoj win cTpaHOj BayTH, TOBEPUOLIY KOjU CY MICTOBPEMEHO U HY>KHULIN
;[pymTBa).38 [TorpaxuBama Koja Cy HacTajla HAKOH [TOKpeTama IMOCTyIKa He
IIpUjaBJbyjy Ce, aly C€ MOPajy HAMUPUTU O OKOHYarba JII/IKBI/[;[am/[je.39

3aKOH O MPUBPEFHNM APYIITBIMA TocebHO ypebyje Kpyr moBepumana
KOju HMUCY y 06aBe3u Jja IpMjaBe MOTPaXKMBamba, a TO Cy IIOBEPUOLM 4uja
Cy HOTpaXMBama yTBpheHa M3BPIIHOM MCIPABOM ¥ HMOBEPYONM KOjyU BOfe
IApHMYHY NTOCTYTIAaK IPOTUB APYyMITBA y MUKBUanuju. [lorpaxkusama oBux
HoBepuIalia ce CMATpPajy IPU3HATUM 110 CAMOM 3aKOHY.

36 IlpuBpenHu amenauuoHu cyf, bunilien cygcke iipakce tipuspegnux cygoea, 6p. 4/2014,
IIUTaba M OfTOBOPY — MaTepjaIHO MpaBo, NUTame Op. 9.

37 3I1H, un. 545.

38 Taxobe, mpaBHa mpasHMHA MOCTOjM y OFHOCY Ha HauMH HaMMperma MOTpaXkKMBarba
wraHoBa ApymTsa. 31I1 He cagpxu MSPUUYNTY OFpenbdy Ha OCHOBY KOje IIPOMCTUYE
it Cy HOTpa)KI/[BaI-ba YJIaHOBA prIHTBa cy6op111/[HI/[paHa y O/IHOCY Ha HOTpa)KI/IBaH)a
ApYTuX HoBepMiala, Kao mWTo je caydaj ca 3C (wr. 54), mehyTum moxe 6utn criopHo
Tymademe 4. 528 3I1J] y xoMe cTOju fa APYIITBY HMje [JO3BO/LEHO Jia 3a BpeMe IO-
CTyHKa I/Icnnahyje YJIaHOBMMaA y‘{emhe y I[O6I/ITI/I Nnn pacnone}byje I[pyI‘y I/IMOBI/IHY, Hpe
UCIUIaTe IIOTPaXMBamba CBUX HoBepunana. CIIOPHO je [ja /U ce TIOMeHyTa 3abpaHa ,,pac-
I10fje7ie MIMOBMHE OfHOCH CaMO Ha UCIUIATy HOOUTY MU U UCIIIATY MOTPaKMBamba Ya-
HOBA JIPyLITBA IO PYTOM OCHOBY.

39  3IIM, un. 535, cT. 6.
40  3IIM, un. 534, ct. 4.
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Y oBoM geny cropHa je obaBe3a IIpujaB/bMBamba y OFHOCY Ha [Be
KaTeropuje IoBepyIala — TUTYIapy IpaBa CBOjUHE Ha CTBapyMa Koje ce Ha-
7ase y Sp>KaBUHY JPYLITBA Y IMKBUJALV]Y U IIOBEPUOLY KOjU VIMAjy 3aJI0XK-
HO IIPaBO Ha MIMOBUHM JPYIITBA Y IMKBUALM)Y, 3 HOBYAHO MOTPAXKMBaIbe
npema tpehem muiy. OfroBop Ha NuUTame Ja U Y HaBeleHUM CITy4ajeBuMa
nocroju obaBe3a IpKjaB/bMBama Of 3HA4aja je jep OM OHmAa U y TUM
cy4ajeBuMa Tpebaso MpYMEHNUTH CaHKIMjy 300r HebnaroBpeMeHe Ipujase.

Vimajyhu y Bupy fma je mojam NOTpaXxuBame TepMUH OOIUraIiyo-
HOT IIpaBa, 3a Koje 3aKOH O MpUBpPeIHUM APYLITBMMA IIPOMNUCYje 06aBe3y
IpMjaB/bUBamba, IPOUCTUYE Ia Y CIy4ajy IIOCTOjarba HEKOT aIlCOMyTHOL, Ofi-
HOCHO CTBApHOT IIpaBa IpeMa APYIITBY Y JIMKBUJALUjI He IOCTOju 0baBe3a
IpujaB/bMBamba TOT IpaBa (Koje Hije IOTPpaXKUBabe y CMUCTY OO/MUTAIVIOHOT
npasa). HaBezeHo, npe cera uMajyhm y Buay fa 3akoHOM O HpUBPENIHUM
IpYyLITBMMA 32 HaBeJleHe C/TyYajeBe Huje HUIITa IIoce6HO npensubero, Te 6u
y TOM CIy4ajy Tpebano NpUMMEHNUTH OIINTA IpaBHA mpaBuwia. Hecymmuso,
obaBelITaBame O IOCTOjaby HEKOT allCOMYTHOT IIpaBa Ha MMOBMHM KOja ce
Ha/Iasy KOJ| My>KHMKA Y TUMKBUIALM)Y OF, KOPUCTH je KaKO 3a TUTY/Iape TUX
IpaBa, TAKO ¥ 3a JIMKBUJJALIMOHOT YIIPAaBHNKA, MeDyTUM HelpujaB/blBarbe
IIOCTOjarba TAKBOT IIpaBa He MOXKe OMTU OCHOB 3a HUXOB IPeCTaHaK, I1a ca-
MMM TUM He MO)Xe IIOCTOjaTy Hi obaBe3a TUTY/Iapa fia IIOJHOCE IpujaBe. Y
CIy4ajy Aa ApPYIITBO He yHOBO/bM 3aXTeBMMa TUTY/IAapa alCOMyTHUX IIpaBa,
Te He JXe/u JOOPOBO/BHO fla UX IIpefia WK X HeosnaurheHo orybu, tutrymnap
3aLITUTY MOXKe OCTBAPUTI Y CYACKOM IOCTYIIKY, Y BUJIY 3aXTeBa 3a IIpefiajy
VI HaKHaJy IITeTe, IPOTUB APYLITBA, OGHOCHO Hpotus Tpeher /miia, ce

[OK C€ HE MCIIYHE YC/I0BU 3a OPUTMHEPHO CTI/II_Ia}be.41

McTo npaBuio Moxke ce IpUMEHUTU M Y OFHOCY Ha MMaolle CTBapHO-
IpaBHOT cpefcTBa 06e36ehema (3a/10KHOT IpaBa) Ha UMOBMHU APYIITBA Y
NMMKBUJALM)Y, 2 KOjU MMajy HOBYAHO IOTpaxkuBame npema tpehem nuiy. U
y OBOM CITy4ajy KOPUMCHO je [ia IoBepyouyu o6aBecTe MMKBUIAIVOHOT YIIPaB-
HUKA JIa ¥IMajy 3a/I0)KHO IIPaBO HA MMOBMHM [IPYIITBA, a/ll He MOTy TpIeTU
CaHKIMje YKOMMKO To He yumHe. HaBeseHo, mpe cBera mmajyhu y Bupy gna
TPaBO CTeMOBaba’” MMaoIa 3a/0KHOT TIPaBa y TMKBUAIIMOHOT MOCTYTIKY
HIje YKMHYTO, Kao LITO je C/Iy4aj y CTeYajHOM HOCTYHKY.43 YKONMMKO my>KHMK

41  TlocToje MULI/beaA f1a CE Y OBOM CTy4ajy MOTY IPMMEHUTHU IIPaBU/Ia CTEYajHOT IIOCTYII-
Ka 0 U3TyYHUM MOBEPUOLMMA, Te [a YKOIMKO NYXXHUK Ofi0Mje fa M3Tydn CTBap, IOBe-
puIal MOXKe MMOKPEHY TN BaHIAPHWYIHM IMOCTYTAK Pajyl JOHOIIEHkA PElleba O IPUHY/-
HOM M3Tyderby, TIOf] YCTTOBOM Jia IOBEpUIALl ToKaXKe MpaBo cBojuHe. He Bupm ce pasmor
3aj1ararma 3a MUSHETH CTaB, jep MPaBO CBOjMHE CE HE MOXKE [JOKA3MBaTH Y BAaHIIAPHUYHOM
Beh uckpyunBo napunyHoM noctynky. H. [Isernuannn (2015), Has. unanax, ctp. 136.

42 O6pen CrankoBuh, Muogpar Opmuh, Ciigapro ipaso, 9. usnamwe, Homoc, beorpan,
2001, cTp. 3.

43  3C, um. 133.
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TOKOM JIMKBYjaliMje oTyhu cTBap Ha KOjoj IIOCTOjM 3aJI0XKHO IIPaBO, 3aJI0XK-
HI TIOBEpUIIALL CBOj€ IIPaBO MOXKE OCTBAPUTY NMPOTUB CTUIIAOLA, jep Y K-
BUJIALIMIOHOM IIOCTYIIKY He IIOCTOjM IIPaBMJIO Ja Kylall MMOBMHY JIy>KHUKA
cTude 6e3 TepeTa ¥ OrpaHMYeHA.

3. ®opma, cagpKIHAa U POK 3a NPHjaBy MOTPAKMBamba

Y norneny ¢opMe MOAHOIIEHA IpYjaBe NHOTPAKNBaba, 3aKOH He KaXKe
M3PUYNTO JIa Ce MOTPAXKMBambe TOCTaB/ba y MUcaHoj popmu, MehyTm momro
jé Kao jelVHM Ha4MH [OCTaB/batba IPEIBULEO NOCTaBY Ha a[peCy O3HAYEHY Y
OI71acy, OHOCHO VIHAMBIUIya/THOM obaBellTely, MicaHa gopma Ipujase ce
HofpasyMeBa.

Y norneny cagpXuHe Ipujase, IPUMEbY]y ce OIIIITA IPaBIJIa, ITOTPes-
HO je HaBeCTM MOfIaTKe O IIOBEPYIOLLY, Y KHUKY, CAIp>KUHY (OCHOB U BUCHHA),
HOTPAXXNBaba, KAKO IIABHOT TAKO ¥ CIOPEIHMX, KA0 1 JOKAa3 KOjUM ce IMHA
BEpOBAaTHUM IIOCTOjalbe MOTPaKMBama. ViMa Muibera ja 61 Ha Cagp>KuHy
IpyjaBe MOTPaXMBaba Tpebano MpUMEeHUTH ofpefde 3aKoHa O CTedajy Koje
ypebyjy ucro nurame, Te fa 6M MMKBUALVIOHM YIPaBHMUK y MHAMBUAYATI-
HOM obaBeluTeny Tpebaso fa HaBefe Koje IMOJaTKe je moBepual y obasesu
nia octasu y npujasu.*® CxoHa mpyuMeHa cafip)uHe TIpujaBe MOTPaKMBarba
HIje CIIOpHa, MehyTuM IMKBUAAIVIOHY YIIPaBHUK He MOXKe 6uTyu y obaBesu
fla TIOBepMOLly HasHa4M MOfjaTKe Koje Tpeba /ja HaBefe y IpujaBy, jep ra 3a-
KOH Ha TaKo HeITO He 06aBe3yje, Kao U 300T IIpaB1jIa O OATOBOPHOCTM JIMK-
BUJALIMOHOT YIIPaBHMKA 3a TAYHOCT ¥ MOTIIYHOCT Cafip>kKaja MHAVBUAYaTHOT
obaBemITema. JIMKBUIALMOHY YIPAaBHUK WIN JPYLITBO MOTY OUTH OATOBOP-
HJ 32 HETAYHOCT, OHOCHO HEIIOTIYHOCT VICK/bY4MBO Cafjpykaja 0OaBeITermha
KOjU je 3aKOHOM IIPOIINCAH.

Pok 3a mopgHomeme npujaBe MoTpakuBama u3Hocu 30 maHa of maHa
UCTeKa Iepuofia Tpajama ormaca (90 maHa of AaHa objaB/bMBama OIlaca y
perucTpy npuspenaux cy6jexara).”’” Cankimja sa He6maroBpeMeny npujasy
noTpaXkMBama jecte rybutak mpasa (mpekmysuja).*® Ha osom mecry mo-

44 JlomaTHo, Ty6UTaK CTBapHUX IpaBa (CBOjUHe 1 3a/I0Te) yC/Iell HebmaroBpeMeHe IpujaBe
y JMKBUFALIMOHOM IIOCTYIKY CYIPOTCTaB/bao Ou ce ofipefdaMa 3aKOHa O NPECTaHKY
OBIUX IpaBa. Bupu: 3akoH 0 0OCHOBaMa CBOjJUMHCKO NpaBHUX ofHOca, Cr. nuciti CPPJ, 6p.
6/80 n 36/90, Cn. nuciti COPJ, 6p. 29/96 u Cn. inachux PC, 6p. 115/2005 - fp. 3aKOH, 91
44-48; 3akoHn o xumnorewy, Cn. inachux PC, 6p. 115/2005, 60/2015, 63/2015 - opyryka YC
u 83/2015, 4. 43-52; 3aKOH O 3a7I0)KHOM IPaBy Ha MIOKPETHMM CTBapy¥Ma YIMCAHUM Y
perucrap, Cn. inacux PC, 6p. /2003, 61/2005, 64/2006 — ucrp. u 99/2011 - ap. 3aKoH,
1. 51-55.

45  3IIM, um. 533 cT. 1, Tay. 2.

46 H. liBetuvanuH (2015), Has. unanax, ctp. 142.

47  3IIM, um. 533, cT.1 Tau. 3.

48  3IIM, wm. 533, cT.1 Tau. 3.
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TpeOHO je yKa3aTy Ha HEeIOTMYHOCT IIPOIMCaHe MOoC/euIle HebmaroppeMeHe
IpyjaBe IOTPaXKMBamba y HallleM NpPaBy.

ITpexnysuja xao mojam Besyje ce 3a mpaBHe Mohm (mpeobGpaxkajHa
mpaBa), a He 3a MaTepyja/Ha NpaBa, Kao ITO je moTpaxusame.’’ Ilo-
CTIEAMYHO IIpeKIy3Mja HUje jeflaH of 3aKOHOM IpenBUDeHMX OCHOBa Ipe-
cTaHKa moTpaxuBama.”’ Ha OCHOBY HaBeIeHOT MPOUCTUMYE /1A je CTATYC
HOTpa)KMBamba IIOBEPHOILIa KOj) HUje 6/ITarOBpeMeHO IIPMjaByo OTPaXKIBabe
y MMKBUJALMjY BUIIE HETO CIIOpPaH.

IToBepmmary Koju Huje 6TaroBpeMeHO IPUjaBIO NOTPAXKMBabe HAUETHO
He 61 MOTao fia IPMHYHO OCTBAapH CBOje IIPaBO, Te Ce MIOCTaB/ba INUTabe A
NNy CTy4ajy HOKpeTama CyACKOT OCTYIIKA, HAKOH IITO OBepyIal] Huje 61a-
rOBpeMEHO IIPMjaBMO CBOje IOTPaXKIBambe, CyJ TyK0y onbuja wm oxbaryje.
O63upoM Ha YnbeHNI]Y ia 300T HebmaroBpeMeHe IpiujaBe MHOTPaXKMBaba MO-
BEpIOYEBO ITOTPaKMBame He IpecTaje, Cysl He 61 Morao fja ofomje Tyx0eHn
3axTeB. Y NMPUIOT YMIbEHUIIN JIa IOBEPUOYEBO IOTPAXKMBAhE Y OBOM CITydajy
He IIpecTaje TOBOpMU U ofpenbda 3akoHA O MPUBPETHNUM APYIITBUMA KOjOM je
IPOINCAHO fla Y CTy4ajy oOycTaBe MMKBUAAIMje, HOTPAXKMBaba MOBEPHOIa
KOjU HUCY TIPUjaBUIN CBOje MOTPaXkMBarbe, OGHOCHO 4YMje je MOTPaXKMBarbe
OCIIOpPeHO, a MOBEpIUIALL Hije IOKPEHYO CYACKM ITOCTYTaK, Hehe ce cMaTpaTtn
npexnyauparum.’! Jla je OBEPUOYEBO MOTPAKMBAIbE MPECTANIO HA OCHOBY
M30CTaHKa OaroBpeMeHe IpyjaBe MOTPaXKMBabha, OHO KacHMje He OU MOITIO
Jia ce IOHOBO YCTAaHOBM.

Ca ppyre cTpaHe, OCHOB 3a opbamBame Ty)XOe 3axTeBa je Takobe
criopaH. 3aKOHOM O HApHMYHOM IOCTYIIKY je HpPOMNMCAaHO fia TYy>X6a Moxe
OuTy ombadeHa YKONMKO je Ty>kOa IofHeTa He6/IaroBpeMeHo, OJTHOCHO YKO-
JINKO je TIOCEGHUM 3aKOHOM TIPOTMCAH POK 33 TIOTHOIIEHE TyxX6e.”> 3aKo-
HOM O NIPMBPEeJHNM JIPYIITBYMMA je IIPOINMCAH POK CaMO 3a IOfIHOIIEHe TYK-
Oe y cmy4ajy Kajia je IOTpakKBambe OCIIOPEHO Off CTpaHe JMKBU/ALMOHOT
ynpaBHuKa. Kako mpomymrame poka 3a IogHoIIeme TyxX0e, Ka0 OCHOB 3a
IOHOIIEee pelllerha 0 ofbdalyBamy TyKOe IogpasyMeBa, IPBO 3aKOHOM Jie-
¢uHMCaHy BY>XMHY poKa 3a ofbaluBame Ty>X0e 1 MoryhHoCT yrBphuBama
TPEHyTKa Off KOTa Taj POK IIOYMIbe JIa Tede, OBaj OCHOB OfibalBama Ty>x6e
HIje IIPYMEH/bUB Y CTy4ajy M30CTaHKa 6/1aroBpeMeHe IpujaBe MOTPaKMBaba
Y MUKBUIALIV]I.

49  O6pen Crankosuh, Bragumup Boguuennh, Ysog y ipahancko tipaso, 5. uspame, Homoc,
beorpag, 2007, ctp. 212.

50 3aKoH 0 OOMUTAIMOHUM OFHOCKUMA, WI. 295-393.
51  3IIH, un. 538 cT. 8.

52 3akoH o mapHm4HOM noctynky — 3III1, Cr. inacnux PC, 6p. 72/2011, 49/2013 - opryka
YC, 74/2013 - onnyka YC u 55/2014, 4. 249.
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360r cBera HaBelleHOT, JOOPO pellele 3a C/Iyd4aj HElpUjaB/bMBarba
IOTPaXMBakba Yy IMKBNUAALM)Y IIPOIMCAHO je Y HEMAyKOM IIpaBy. ¥ CIydajy
Jia je IoBepuial, IO3HAT JPYLITBY, a HUje IPUjaBMO IOTPaKMBalbe, I0Be-
pUOYeBO IOTPpaXKMBambe He IpecTaje, Te IOCTOju 0OaBe3a APYyIITBA Ha 13-
HOC HOTpPa)XMBama JeNOoHYje KOJ HaJIeKHOT OpraHa WM YKOIMKO TO Huje
Moryhe wm je moTpakuBame OCIIOPEHO Ja MOBEPHOLY IPY>XM afleKBaTHO
o6esbeheme. VicriaTa wiaHoBMMa je Moryha Tek YKOIMKO Cy Ha OBaj HaYMH
HOBEPUOLY a[IeKBaTHO 06e36ehern.”

IV Opnyke TMKBUAAIMOHOT YIIPaBHMKA O NPYjaB/beHNM
NOTPAKUBaKBIMa

Opnyuyjyhn o mopHeTMM mpujaBaMa NOTpPaKMBarmba, JVKBUAAIVIO-
HJI YIPaBHMK MOKe IMOCTYIIUTH Ha TpyU HaumHa. Ha ocHOBY 3akoHOM maTor
oB/alhema TMKBUAIMOHY YIPAaBHMK IO CTOOOJHO] OLIEHM MOXe OCIHOpPH-
TV WM TIPU3HATM TOTpaxuBame.”! MehyTum, mope HaBefieHOT y Mpakcu
moraba ce #a ce MMKBMUAAIVOHM YIPaBHMK He U3jaCHU O IOTPAKUBABY Y 3a-
KOHOM IPOIMCAaHOM POKY HUTU TOKOM IIOCTYIIKa, T€ je M Y OBOj CUTYyaIuju
noTpebHO epMHUCATY TTOTIOKaj U IIpaBa IIOBEPHOLIA.

53 Hemauxy 3akoH O IPYLITBY ca OrpaHMyYeHOM oprosopHomhy n3 1892. ropuse, ca us-
meHama u3 2013. u 2015. rogune (Gesetz betreffend die Gesellschaften mit beschrinkter
Haftung (GmbHG)), nap. 73; HeMa4dKy 3aKOH O aKI[MOHApCKMM ApyLITBUMA U3 1965. ro-
IuHe, ca u3MeHaMa u3 2013. ropune (Aktiengesetz), map. 272.

54  3a pasnMKy Of CTEYajHOT IIOCTYIKA 3aKOH y IOCTYIIKY JMKBMAALuje He mpeasuba a-
TepHATVBHE HayMHe pelllaBama CIIOPOBA HACTAIMX IPWIMKOM OlLieHe M YTBphuBarma
noTpaxusamwa. Buan: 3C, wn. 113 n 115.

55 Ha OCHOBY 3aKOHCKMX Ofpef0M IpOMCTHYe [ja JMKBUJALMOHM YIPABHMK HeMa
MOryhHOCT [ja IpujaBy MOTpakKMBama OfOALM Kao HEMOTIYHY WM HeypemHy. YKo-
JIMKO HaBOAM IpMjaBe HICY HOBO/BHM 3a yTBphHUBame OCHOBAHOCTM HOTPAXUBAIbHa,
HOTPaXUBAIbe MOXe OUTH OCIOPEHO. JeAVHM CIydaj ¥ KOjeM IUKBUFALVIOHN YIIpaB-
HVK MOXXe Of0AlMTH TIPUjaBy, MaKO 3aKOH TaKO M3PMYMTO He mpensuba, jecTe Kapa je
IIpyjaBa MOTPaXKMBalba IOJHETa HAKOH MCTeKa 3aKOHOM IIpomucaHor poka. Ilocroje
MILbeka fia Kafia ofballyje IpujaBy NOTPaKMBarba, TMKBYU/ALVIOHN YIIPaBHUK JOHOCK
pemerse 0 onbauajy. Bumm: H. IBetuvann (2015), Has. unanak, ctp. 142. Vimajyhu y
BUAY Ja IMKBUJauMja Huje GopMaaHU NOCTYIAK, TMKBUAALMOHYM YIPaBHUK He MOpa
IOHOCHUTH pelllerbe, Beh je OBO/BHO [ia 0 ofbadajy MUCMEHMM IyTeM o6aBecTy IOBe-
puona. Ilutame pasmnkoBamwa ofbadaja mpKjaBe U OCIOpaBaba MOTPAKUBAbA BEOMa je
3HAYajHO U3 PA3/IOra jep y CIydajy ofbadaja moBepuIall He 61 MOTao fa OCTBapy CYACKY
3aINTHUTY, KAO IITO je CTy4Yaj ca OCTopaBambeM MOTpaXknBama. MehyTum, BepoBaTHo je ma
6u y mpakcy 1 moBepyIIaLL uuja 61 IpujaBa MOTpakKMBamba 6uia ofdaueHa MOKPEHYo II0-
CTYIIaK IPOTHB APYIITBA, T€ YKOIUKO 6u TOCTYIIaK 6110 IIOKPEHYT O POKY of, 15 fana of
IaHa obaBeIITaBama, Cys 61 Tpebaso a IOCTYIA jep He IIOCTOjU OCHOB 3a Ofi0aIBaKbe
Tyx6e. Bupn: 31111, wi. 294.
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1. IIpusHaTa nmoTpakxupama

HajnoBo/bHUju mCX0p, OlleHe NMOTpaKMBamba MOBepHOLa AYXKHUKA Y
MUKBUJALV)U jeCTe IMpU3HAIe MOTPAKMBaIba, Y LETOCTY WIN HEeNMMUYHO,
T€e CBpCTaBarbe IOTPaXMBalba y IMCTY NPU3HATKUX NMOTpakKuBamwa. [Ipusnaro
HOTpaKMBambe HaMUpYje ce y CKIafly ca IUVIAHOM OTIUIaTe AeMHNMCAHUM Of
CTpaHe JVKBUAAIVIOHOT yIIpaBHMKA, MMajyhu y Buy fa 3aKOH O IpUBpeN-
HVIM [IPYIITBYMA He Caip>ki IIocebHe ofpenibe 0 HaYMHY ¥ ITOCTYIIKY MCIIIa-
T€ MOTPaKMBabha.

CBpcraBameM IpUjaB/bEHOI MOTPaXKMBamba Y JIUCTY IPU3HATHUX IIO-
Tpa)XMBamba HMje OCTBApeHa IOTIYHa 3alITUTAa HOBepuola jep je moryhe
fla 1o UCIUIaTe MOTpaxkuBama He mobe. IlocTaBma ce mmrame Koja mpaBHa
CPefICTBa CTOje Ha pacIlofiaramy IMOBepHoIly Koju ce Hale y rope HaBefieHOj
CUTYaLVjH.

PemaBajyhu oBO mpaBHO mnTame IPBOCTENEHU INPUBPEIHU CYHO-
BU Cy MCIIPBa [IOHOCV/IN IIOTpeIIHe OfIyKe, Te Cy Ty>kOe IoBepuiana uuja
Cy NOTPaXMBamha NPU3HATA y JTUKBUJALMjY, a KaCHUje HUCY PeaNn3OBaHa,
opbanyBamy 300T HeJOCTaTKa IIPABHOT MHTepeca y3 oOpasjoxeme Ja je
HNOTpaXNBambe Beh MPU3HATO Y MMKBYUALMOHOM IIOCTYIIKY, T€ Ia Y OFHOCY Ha
IIPU3HATO MMOTPAKMBabe ITOBEPU/IAL] HEMA IIPABHM MHTEPEC 3a MOSHOIIEHE
Ty>f<6e.57 OBakBo mocTymname CyfloBa je y IOTIYHOCTU HENpUXBAT/bUBO U3
passiora jep nucta yTBpheHMx moTpakuBama y TMKBUAALNjY HEMa CBOjCTBO
M3BPIIHE VI BePOJOCTOjHE JICIIPaBe Ha OCHOBY KOje O MOBepuial; MOrao
IPUHYLHO a OCTBAapM CBOj€ MOTPAKMBaIbeE.

IIpuBpenHy anenmaumnony Cyz, Kao SPYrOCTENEHN, KacHIje je TI0 OBOM
IUTAalby 3ay3€0 MCIpaBaH CTaB fla IIOBEepUIAl] Ylje je IOTpaXKMBarbe IpU-
3HATO Y JIMKBUAALVjM, /U HYje ucIUTaheHo MMa IpaBoO Ha CYACKY 3alLITUTY,
Te je y jemHoj omnynu uctakao cnenehe: ,,Y koukpemwinom cnyuajy wyrcunay,
je dpujasuo Homipaicusarve Koje My je UPUSHATHO, anu KAKO GYHHUK 00a-
8e3y ipema Ho8epUOUY HUje USMUPUO, HoBepUnAY, UMA UPABHU uHitiepec 3a
Hoxpeitiarve HapHu4Hol Hociliyixa y kome he citiehu tpecygy — u3epuiHy uc-
ipasy, koja he 6uitiu ocHoé 3a UpuHygHo uzeputerve ... Ceaxo gpyio peuieroe
oHemoiyhuno 6u fiosepuoya ga ociiéapu ceoje Upaso cygckom 3AUTHUTLOM
umajyhu y eugy ga y uociliyiky nukeugayuje kako je peiynucano 3aKkoHom o
upuspegHum gpyuiiisuMa Hema KOHIPOe gpiasHol opiana y ogHocy Ha pag
u doctiytiarve TUK8UGAUUOHOT yapasuwca...“59

56 H.IIBermyanuH (2015), Has. unanaxk, ctp. 147-149.
57  Pememe IIpuBpennor anenanuonor cyna, Ik — 4442/2012 op 28.11.2012. rogune.

58 3akoH o m3Bpuewy u obesbehewy, Cn. Inacnux PC, 6p. 31/2011, 99/2011 - mp. 3aKoH,
109/2013 - opyryka YC, 55/2014 n 139/2014, un. 13 n 18.

59  Pememe IIpuspennor anenanyoHor cyga, Ibk — 4442/2012 op 28.11.2012. roguHze; ncTo
y: npecyna IlpuspenHor anenanuoHor cyfa, Ik — 10439/2012 ox 21.02.2013. rogune, B.
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2. IloTpaknBama 0 KOjuMa ce TMKBUJALVIOHN YIIPaBHUK
HIIje M3jacHUO

3aKOHOM O NIPMBPEIHUM APYIITBMMA IIPOINCAHa je 0baBe3a APYLITBa
Ta CBa IpMjaB/beHa IOTPaKMBalba, Kao ¥ OHA IOTpaXklBalba Koja ce 10 CaMOM
3aKOHY CMaTpajy IpujaB/beHUM, €BUNEHTUPA I IIOTOM CauyMHU IUCTY OCIOpe-
HUX ¥ PU3HATHX MoTpaxuBama.’’ Y oHOCY Ha CBaKy T0OjeIMHAYHY IPUjaBy
HOTpaXkMBama, Y 3aBYICHOCTY Of IaTyMa IIOJHOIIEHa, JPYIITBO Ma POK Of
30 mana op maHa IpujeMa fa IMOTPaKMBarbe OCIOPM U JJa O TOME Y UCTOM
poky obasectu mosepuona.’! MehyTum, ykonmko nosepuar Huje IpUMIO
Y 3aKOHCKOM POKY o0aBellTeme JPYIITBA Ja je IPHjaB/beHO IOTPaKUBambe
OCITOPEHO, jOIl YBEK HMje CUTYPaH O MCXOAy IpUjaBe MOTpaXkuBamba jep je
umak Moryhe jja je moTpaxmBame IpU3HATO, 063MPOM Jja 3aKOH He 0baBesyje
APYLITBO [ja MHAVBMAYATHO 0OaBeIlTaBa OBEPHOIIe O TIO3UTUBHOM VICXOLY
npujase noTpaxuBama.’?

Y cxmafy ca HaBefleHMM IIOBEpMIAl] ca CUIypHOUINY MO)Ke yTBpAu-
TU [ia /I je IHeroBO IOTPaKMBame IPU3HATO WINM HMje TeK HaKOH objaBe
TIOYETHOT TMKBUIAI[VOHOT M3BemTaja.”> HakoH yBU/a y OYETHY IMKBU/IA-
LIVIOHU M3BeEIITaj IOBepU/IaLl MOXKe YTBPAUTU A je IberoBO MOTPaXkKMBaibe
IPU3HATO, A je OCIOpPEHO, MAaKO IPETXOZHO Huje 0610 obaBelITeme O
ocropaBamy (d4nMe f0061ja cTaTyc MOBeproLa Ynja pujaBa Huje OGrarospe-
MEHO OCIIOpeHa) WIN Ja Ce HeroBO MOTPaKMBambe YOIIIITe He Ha/las! y JIN-
CTU NIOTPAKMBaA.

YuHu ce fia jenHaka mpaBa Tpeba JaTyl IOBEPUOLY Ylje MOTPaKUBabe
HIje 6/1aroBpeMeHO OCIIOPEHO, Kao 1 ITOBEPUOILY O YMjeM Ce IOTPaKMBAY
JMKBUJALVOHY YIPaBHUK HMUje M3jaCHMO, CaMO HA4YMH OCTBapUBama IIpa-
Ba MOXE C€ pa3NMKOBaTH. 3alpaBO INTame KOje Ce IMOCTaBba y OBOM
CIIy4ajy jecTe Ha JIM ce MOTPaXkKMBarbe Koje Huje 6IaroBpeMeHO OCIOPEHO, Te
MOTpaXkKMBambe 0 KOjuMa Ce IMKBUJALVOHY YIIPaBHUK HMje M3jaCHMO, CMaTpa
IPU3HATUM, OFHOCHO Jja JIX IMA MECTa CXOJHOj IPMMEHM IIPaBU/Ia CT€YajHOT

nocrymka.®*

IMTonasehn ox ycnoBa 3a mpuMeHy aHa/lOIMje y OBOM CIIY4ajy, a TO je
VHTEpPEeC KOju ce ITUTH Ofpen6oM 3aKOoHa O CTedajy KOjoM ce yBOIM MPeTIIo-

MapKOBI/Ih, HAB. YIAHAK, CTP. 77.
60  3IIH, un. 535 cT. 1.

61  3II], un. 535 cT. 2. O MoryhHOCTM pasnIUYUTOr TyMadera 3aKOHOM IIPOIMCAHOT POKa 3a
obaBellTeme O OCOpaBamwy MoTpaxnBama Bufety: H. IIsetwyanun (2015), Has. una-
Hax, cTp. 144.

62 H. IlBermyaumH (2015), Has. unanak, cTp. 144.
63 3IIM, un. 536.

64 YV cTeyajHOM IIOCTYIKY NMOTPaXMBake KOje HMje M3PUUYUTO OCIOPEHO CMaTpa ce Npu-
saatum (3C, un. 116).
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CTaBKa CTaTyca IPU3HATOr IOTPa)KMBakba, HECIIOPAH j€ 3aK/by4aK Jja Cé OBOM
ofipef6OM IITUTE ITOBEPUOLY KOjU Ha APYTM HA4MH He OUM MOI/IM Ca OCTBa-
pe CBOje MoTpaXkKuBalbe, OCUM Y OKBUPY CTe€4ajHOT IOCTyIKa. Hasemeno us
pasjora jep IpOTUB CTE€YAjHOT AY>KHUKA He ITOCTOjM MOIyhHOCT IOKpeTama
MAapHMYHOT V1M M3BPIIHOT IIOCTYIIKa pPajyl HaMUpeha MOTpaKMBama Koje je
HaCTaJIo IIpe IOKpeTama CTeYajHOr MOCTYIIKA.

Y cnydvajy nMuMKBMIOAIMOHOT IOCTYINKA IOBEPWIAll HUje Y TaKo He-
IIOBO/BHOM II07IOKAjy jep je HPOTUB AY>KHUKA y MTUKBMUAALMju Moryhe IOKpe-
HYTM KaKO NAapHMYHM, TAKO U IOCTYIAK IPUHYJZHOT M3Bpuiema. Ha ocHo-
BY HaBeleHOT IPOMCTMYE, [la YC/Ie[, M30CTaHKa I0CeOHe perynaaTvBe OBOT
NNTamba, Teé HEMOTYNHOCTM CXOfHe NpMMeHe IpaBM/Ia CTEYajHOT IIOCTYTI-
Ka, TIOTPaXMBame IPUjaB/beHO y TMKBUIALV)H, a Koje Hije O1aroBpeMeHo
OCIIOPEHO, OJHOCHO O KOMe Ce JTMKBUIALMOHM YIIPAaBHUK HUje M3jacCHUO He
Moxe ce cMarpati TipusHaTUM.®® O631MpoM Ha UMIbEHUIY Jla TIPUjaB/bEHO
NOTpaKMBamkbe Mopa OMTM IIPU3HATO WIM OCIIOPEHO, 3aK/bydYaK je ha y
rope HaBeIeHMM OKOMHOCTMMA MOBEpM/IAl] MMa CTAaTyC MOBEPUOLA 4uje je
HOTpakKMBarbe OCIIOPEHO.

IloBepunan 4mje je MOTpaKMBalbe OCIIOPEHO MMa IIPaBO fia MOKpe-
He MOCTYIAK IIpeJ] HaJUIeKHMUM CY[IOM Y 3aKOHOM IIPONMCaHOM POKy of 15
JlaHa Off laHa IpujeMa oOaBelITerma O OCIOpaBamy NOTPAKUBamba, Te Y
CK/Iafly Ca HAaBEJEHMM MCTO NPABUIO NPUMeEIbyje Ce M Ha IOBEpUOolEe 4uje
IOTpaXXMBambe Hje 01aroBpeMeHO OCIIOPEHO, OJTHOCHO O 4Mjoj Ce TpujaBu
HOTpaXKMBamba MMKBUJALMOHN YIIPaBHUK HUje usjacHuo. Ilpumemyjyhu Ha-
BeJleHy ofipef0y Ha KOHKpeTaH C/Iy4aj IIPOUCTHIYe Ia IIOBEPHOLY O YMjeM ce
NOTpa)kBamby TMKBUJAIIVIOHY YIIPAaBHUK HMj€ M3jaCHIO, POK 3a IOKpeTarbe
IIOCTYIIKA IIOYMIbe J]a Tedue Off AaHa 06jaB/byBamba MOYETHOT TMKBYU/AIIVIOHOT
U3BeELITaja, a IOBEPUOLy uMje je IMOTpaKuBame HeOIaroBpeMeHO OcCIope-
HO Off /jaHa IpujeMa obaBellTea O OCIHOpaBamy, MehyTnM y oBoM ciydajy
POK 3a ITOKpeTame IIOCTYIKa He 611 MOrao OMTHU Y1 Of UCTeKa poKa of 15
IlaHa Off laHa 06jaB/bMBama MMOYETHOT JMKBY/ALMOHOT M3BeIITaja, 0631MpoM
Ha TO /la y HaBeIeHOM TPeHYTKY HOoBepuIal] epMHUTUBHO Ca3Haje fa My je
HOTpaXkBarbe OCIIOPEHO.

3. OcniopeHa noTpaxnBama

IIpunukoM foHOIIEbA OfTYKe O OCHOBAaHOCTH NPYjaB/beHNX IIOTPaXkul-
Bama JMKBNUAALVIOHM YIIPaBHMK VIMa IOTHYHY c1060ay, 063upoM Ha TO #a

65 3C, um. 88 m 93.

66 IIpuBpenHu amenauuoHu cyn, bunilien cygcke Gipakce tpuspegnux cygosa, 6p. 3/2010,
IIMTamkba ¥ OATOBOPYU — MaTepUja/HO IIPaBo, MMUTame 6p. 26 u 43. CynporHo BumeTn: H.
IIBetnyanus (2015), Has. unanax, ctp. 145.

67  3IIM, un. 535 cT. 4.
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3akoH o IIpMBpETHNM OPYLITBMMA Y TOM IIOI/IEAY HE IIOCTaB/ba OrpaHNY€IbA,
OCMM TpaBWIa Jla Ceé jefMHO He MOTy OCHOPUTM HOTpaKMBama Koja ce
3aCHMBajy Ha M3BPUIHOj UcrpaBi.’® OBaKBO pellera ce MOYKe KPUTUKOBATH
y oba pena.

Hajmpe, nenucxopguuje pemerme 6u 6110 Oa je 3akoH 06aBe3ao /K-
BUJJALMOHOT YIPaBHMKA fa MPY>KM MUHMMYM [OKasa O OCIIOpaBamy
HOTpaKMBamba KaKo Ou ce M30er/In HenoTpeOHY ciopoBy, uuje he Tpoikose
y cryd4ajy TyOMTKa CHOCUTM CaMO [PYIUTBO, T€ je OBAKBO pellerbe Ha IITe-
Ty WIaHOBA JPYIITBA jep Ce OBAKBUM IOCTYIAabeM yMambyje TMKBUAALVIOHN
OCTaTaK.

MelyTim, MHOTO je cITIOpHMje 3aKOHCKO pelllere fla Huje Moryhe ocro-
paBaTy MOTpaKMBambe KOje ce 3aCHMBa Ha M3BpIIHOj ucnpasu. He Buan ce
HUjellaH PasjIorT 3a IOCTOjarbeé OBAKBOT Pellerba, OCUM 3alITUTE IOBEpUIalia
KOja je CBaKaKO HeOIXo/Ha. [loBo/bHa 3aIITHTa OBEpH/Ialia y OBOM CITy4ajy 6u
OuIa ocTBapeHa Jja je 3aKOH OTPaHMYMO OCHOBE OCIIOpaBama MOTPaKMBaba
KOje ce 3aCHNMBA Ha M3BPIIHOj UCIIPABM M TO Ha OHe pasjore 360r Kojux 6u
Ce M3BPIIHA MCTIPaBa MOIIA OCTIOPABaTH y U3BpuIHOM mocTynky.” Kako je
Moryhe f1a je ZPYIITBO MCIYHUIO CBOjy 00aBe3y MO U3BPIIHOj UCIIPABHU, UIN
je HacTyNMO HEKM [IPYTU OCHOB 33 OCIOpaBaibe NOTpaKMBaiba, NYKHUKY Y
JMKBUJALV)Y Y TOM C/Iy4ajy jeAMHO IpeocTaje ja He MCIyH! 06aBesy, IOILITO
je 1o 3aKkoHy o06aBesaH Jla TAKBO NMOTPAKMBambe CBPCTA Kao NMPU3HATO, 360T
Jera 611 moBepy/Ial, MOpao MOKPEHYTH MOCTYIAK M3BpIIema y KoMe 61 ce
YTBpAuIa HEOCHOBAaHOCT MOTPaXKMBamba.

IloBepuan, ocriopeHOT MOTpaKMBamwba, YKOIMKO He K€U Ja HeroBo
HOTpaXuBamwe Oyfe IMpeKIyAupaHo, obaBes3aH je fa y poKy of 15 fmaHa of
IaHa mpyjeMa obOaBelITemha MOKPeHe IOCTYHAK Ipef] Ha/JIeKHUM CYHLOM U
[ia'y ICTOM POKY 06aBeCT JPYLITBO O IIOKPETamby HOCTynKa.70 Hagenena 3a-

68  3II[, wm. 535 cr. 3.
69 3akoH o usBpuiey u obesdebermy, wr. 42.

70  3I1]] He obaBesyje MMKBMAALMOHOT yIPAaBHNUKA fa y OOaBeIITely KOjUM CAOIIITaBa
IIOBEPHOLY fIa jeé HEeroBo IOTPaKMBamke OCIOPEHO MCTOBPEMEHO yKake Ha MoryhHocT
IIOKpeTama CY[CKOI IIOCTYIKA y 3aKOHOM IIPONNMCAaHOM pOKy of 15 fmaHa of faHa
mpujeMa oOaBelTemha, Te O MOCeAUliaMa MPOIylITaka TOKpPeTaha TAKBOT IOCTYIKA
(npexnysuja mpapa). ViMajyhu y Bupy 036M/BHOCT IOCIemuIie IPONMYIITama poKa 3a
MIOKpeTarme CYyACKOT TOCTYNKA, y OBOM C/Iy4ajy MMa MeCTa CXOJHOj IPMMEHM IMpaBuia
CTeYajHOT MOCTYTIKA, Y KOMeE y CIy4ajy OCIOpaBamba MOTpakKMBama CTeYajHM Cy/uja TIo-
CeOHMM 3aK/byYKOM yryhyje moBepuola Ha HACTaBaK, OGHOCHO IOKpeTabe MapHIUIHOT
nocrymnka (3C, 4. 117), jep je mHTepec KOju ce IITUTY OBOM OfpefboM jefHaK y 06a mo-
crynka. H. [Isetnuanus (2015), Has. unanax, cTp. 143. IlocTap/ba ce muTame NOCTOjamba
CaHKIUje y CIy4ajy M30CTaHKa ynyhmBama Ha IIOKpeTarme ofroBapajyher mocrymka on
CTpaHe TMKBUJALIMOHOT YIIPaBHMKA. Y OBOM C/Iy4ajy CaHKIMja MOXKe OMTH jeHaKa Kao
y CIydajy Kajia y oIjlacy O HOKpeTamwy NMOCTYNKA VIM VHAVBUJYaTHOM O0aBeIITerby
M30CTaHe YIO30perbe O Moc/euIiaMa MPONyIuTaka MpyjaBe MOTPpaKMBamba.
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KOHCKa ofipezifa je n3a3Bajaa MHOTO IIpo6jieMa y IIPaKcy, Te je MOoCTasIo Crop-
HO JIa JIY TEPMUH ,IIOCTYNAK Ipefl HaJJIeKHUM CYAOM" MOfipa3yMeBa CaMo
HMApHUYHY VIN YK/bY4Yyje M U3BPIIHY IIOCTYIIAK, T€ Y CJIY4ajy ITapHUYHOT I10-
CTYIIKa Jja M Ce TIONHOCH JeKIapaTOpHa WM KOHJeMHAaTOpHA TyX0a.

Y ckmany ca HaBefleHUM CY[OBU Cy jefIHO BpeMe CMaTpaji Ja ce IOf-
HOCH JIeK/TapaToOpHu TyX6eHn 3axtes.”! O6pasioxere 32 OBaKaB CTaB G110
je ma je [OBO/BHO yTBphMBarme OCHOBAHOCTH IOTPaXKMBamba Kako 61 3aTum
HOTpaKMBambe OWIO YBPIITEHO Y IUCTY IPUSHATUX NMOTPAXKMBatba M HAKOH
TOTA Jla/be Pea30Balo y CKIaAy ca yTBpheHMM mmaHoM oTmiate. VI3 pas-
nora Koju cy Beh n3HeTH, OBakaB CTaB CyJia je Y MOTIIYHOCTH HEeIIPUXBAT/bUB,
jep cBpCTaBame y NUCTY MPU3HATUX NMOTPAXKMBama He MofpasyMeBa fa he
HOTpaKMBambe OUTI HAMMUPEHO.

Ca gpyre cTpane y BeheM O6pojy ofjyKa CyfioBU Cy 3ay3e/i CTaB fja ce
HOJHOCK KOHIEMHATOpHa TyX0a, ~ Koju ce cMaTpa jeAMHUM MCIIPaBHUM U3
passora koju he 6uTy y HacTaBKy 06jallbeHn.

ITopen HaBeneHa iBa CTaBa, I0jaBuo ce u Tpehu npaBHM 3ay3eT y Of-
nykama IIpuBpenHor anemaunoHor cyaa. Hanme, y ofyrykama HOBUjeT fary-
Ma MMEHOBAHU CYJ| je MUIUbEHa [ja MOIITO 3aKOHOM HMje M3PUYUTO HaBe-
[IeHO KOjM IIOCTYIIaK, OBHOCHO BPCTa TY)XOe je y MuTamy, MOBepwIal duje
je IoTpaKuBame OCIIOPEHO Off CTpaHe TMKBUJALIMOHOT YIIPAaBHMKA IO CBOM
1360py MOXKe fja IIOffHeCe AeK/IapaTOpPHY WM KOHJEeMHATOpHY TyX0y. OBa-
KaB CTaB CyJa je Y HOTIIYHOCTY MOTPelIaH 1 CYIIPOTaH Kako 3aKOHY O MpH-

Bpe€IHMM OPYLITBMMA, TAaKO U OIIIITVM HNpaBWINMa IIApHNYIHOT 1'[0CT}71'II(23..73

Tyx6a xao mapHMYHA pajitba KOjoM ce HmoKpehe mocTymak IpeTro-
CTaB/ba IIOCTOjabe IPABHOT MHTEpeca, Koju IpefCTaB/ba IMpPOLECHY IIpeT-
IIOCTAaBKy O KOjOj CYJ BOAY padyyHa 10 CryX0OeHoj mykHocTu.” IIpaBHuM
VIHTepeC MOpa IIOCTOjaTH KOJi IOfIHOLIema CBake TY>KOe, KOHIeMHaTOpHe,
JleK/TapaTopHe MM KOHCTUTYTHBHe. > [[paBHY MHTepec 3a TIOIHOMIE e TYX-
Oe IOCTOju YKONMMKO ce caMo ofpeheHOM BpcTOM Ty>kOe MOXKe OCTBapUTU
IpaBHa 3aLITUTA, CYIIPOTHO IIPAaBHM MHTEPeC He IIOCTOj1 YKOIUKO Ce IpaBHa
3aIITUTA MOYKe OCTBAPUTY Ha epUKACHU]U HAYMH Y TTAPHIYHOM MOCTYTIKY.®

71  Pememe IlpuBpenHor amenanmoHor cypa, Ik — 4442/2012 op 28.11.2012. rogune. H.
Appamosuh, B. Ilepuumh, Has. unanax, ctp. 297.

72 Pememe Bumer cyma y Hosom Capy, I'x — 4433/2013 op 14.10.2014. rogune; npecyza
ITpuBpennor anemannonor cypa, Ik — 9912/2011 ox 21.12.2011. rogune; pememe [Tpn-
BpeJHOT amnenalnoHor cyaa, Ik — 4442/2012 op 28.11.2012. ropuHe.

73  VImajyhm y Bumy fa y HOCTYIIKy Y KOMe je CYJ 3ay3e0 M3HETU CTaB, UCTH jOII YBEK Hiuje
IIPaBOCHa>KHO OKOHYaH, ayTop Huje y MOoryhHOCTH [a HaBefie CYACKM Opoj IpeaMeTa.

74  Anexcanpap Jaxmmh, Ipahancko époyecto fpaeo, 5. 3name, IIpaBHn dakynreT YHu-
BepsuteTa y beorpany, 2010, ctp. 251.

75  A.Jakummh, Has. geno, ctp. 253.
76  A.Jakumh, Has. geno, ctp. 253.
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Kop xoHzieMHaTOpHOT Ty>KOeHOor 3axTeBa (ocyfe Ha YMHUAOY) IPaBHU
MHTepec 3a MOJHOLIeHe TYX0e ce IPeTIoCTaB/ba, JOK Ce KO JeK/IapaTOPHOT
3axTeBa y CBAKOM KOHKPETHOM CJIy4ajy Mopa IIoceOHO HOKasyBatriL.”’

YKONMMKO He ITOCTOjU MpaBHM MHTEpPeC 3a IOJHOIIemhe TyXOe, TyX6a
ce ogbamyje.”®

Y npaBHOj Teopuju M CY[CKOj IIPAKCU 3ay3€T je CTaB Jja eKIapaTOpHN
TY)XOEH! 3aXTeB MMa CYICUVjePHY KapaKTep y OZHOCY Ha KOHJ/I[eMHATOp-
HM, Te YKOIMKO TY>KWJIAl] MOXe Jja IOffHece KOHIEeMHAaTOPHY TYXOy, Hema
TIpaBHIM MHTEpeC 3a TOHOMIEe NeKnapaTopHe Tyx6e.”” HapemeHo u3 jsa
pasnora. IIpBo, cBaky KOHIEMHATOPHM 3aXTeB y ceOM Cafp>kKu U OIJIYKy O
OCHOBAHOCTH, OJTHOCHO O IIOCTOjamy ofpeheHor mpapa nm mpaBHOT OFHOCA.
JIpyro, [eKIapaTOpHU TY>KOeHM 3aXTeB, OfHOCHO IIpecy/ia JOHEeTa Ha OCHOBY
IeKIapaTopHe Ty)k0e Huje of00Ha 3a U3BpIIelbe, Te TOBepIIal, O0IUramm-
OHOT IIpaBa Ha OCHOBY JIeK/IapaTOPHOT 3aXTeBa KaCHUje He MOXKe TOKPEHYTI
VI3BPILIHY ITOCTYIIAK.

Mako mpernocraBka fa Ty>XMal, KOju MOXKe Jla TIOflHeCe KOHJeMHa-
TOPHY TY>KO0Y, II0 ICTOM OCHOBY He MOJKe Jla IIOHece U IeK/IapaTOpHy TYXOY,
HIje alCoMyTHA, YIJIABHOM MOTYRHOCT KOHZIeMHal[yje UCK/bYy4dyje IIOCTOjarbe
TIpaBHOT MHTepeca 3a fekmaparyjy.>’

Vmajyhu y Bupy cBe HaBefieHO, Te ofpende 3aKOHa O NPUBPENHUM
OPYIITBMMA, YIPKOC YMIEHUIIM [ja 3aKOH HIje U3PUUINUTO HaBeO KOjy IOCTY-
IIaK, OJHOCHO BPCTa TyXX0e je y NUTamy, YMHNU Ce Ia Cy HeJoyMuIle CyAcKe
IIpaKce HeollpapjaHe. 3aKOHOM O IIPMBPEJHNUM [JPYIITBMMA jaCHO je IPOIIN-
CaHO fla NMKBUJALMja He ClipeyaBa MOTyhHOCT IoOKpeTama 1 Bohemwa Cys-
CKOT TIOCTYTIKa, Kao 1 ofpehusame u crposoherma npunyaHor nsspurersa.t!
Y ToMm morneny nmosepuial uuje MOTpaKMBambe ITIaCK Ha YMIbembe, a Koje je
OCIIOPEHO Off CTpaHe JIMKBUAALVMOHOT YIIpaBHMKA, HeMa IPaBHU MHTepeC
3a MOJIHOIIee JeKIapaTopHe TY>X0e, jep He IOCTOj) HMjefHA IpelpeKa aa
HofiHece KOHIEMHATOPHM 3axTeB. JJOaTHO YKONIMKO je y IUTamy HOBEpU-
JIa1] KOjM pacronake BepOJOCTOjHOM MCIIPABOM, MOXKe TIOKPEeHYTY M3BPIIHN
HOCTYIAK, Te He MOXe OuTyu y o6aBe3u fa IOKpeHe VICK/bYYMBO MAapPHUYHU
MOCTYIIaK.

Kapa ce morpaxkuBamwe He 6M MOITIO OCTBAPUTHU Y M3BPIIHOM HOCTYII-
Ky, Kao IITO je C/y4aj ca LY>KHUKOM Yy CTedajy, HoBepual 6u MMao IpaBHU
MHTepec (caMo) 3a MOJHOIIeke IeK/IapaTOPHOT TYXOEHOT 3axTeBa.

77  A.Jakumh, Has. geno, ctp. 257.
78  3IIII, 4. 249.
79  A.Jakumh, Has. geno, cTp. 262.

80 Bopusoj Craposuh, Panko Keua, Ipaharcko tipoyecro tipaso, IlpaBuu daxynrer Yuu-
BepsuteTra y Hosom Capy, 1998, cTp. 214-217.

81  3IIM, un. 527.
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V 3akmpydak

[ToBepunan, my>XHMKa Hajl KOjUM je IOKPEHYT JIMKBUJALMOHM IIO-
CTYIIAaK CBOje MOTpakiBarbe MOXKE OCTBApUTH jEIMHO Y OKBUPY IOCTYIIKA,
Ha OCHOBY OmaroBpeMeHe IIpMjaBe MOTPAaXMBama. Y 3aBUCHOCTU OFf Jp-
JKama NMKBUJALMOHOT YIPaBHUKA, IOBEPU/IAL] IOTPAXXMBAe Y MOTIYHO-
CTU peanusyje y OKBUPY NMKBUJALMOHOr IOCTYIKA, VM Jla/by 3alITUTY
OCTBapyje MpeJ, HaJIIeXXHUM CYJOM.

Kaxo je mpujaa noTpakubarba IPENyCI0B 3a HAMUPEREe MOTPAXMBaba
npeMa Jy>KHMKY Y JIMKBUJALVjJ, HEONXONHO je la ce MOBepuIal] Ha afek-
BaTaH HaulH 00aBecTV O IIOKpeTamy IIOCTYNKA. 3aKOH O HPUBPENHNM
ApyIITBMMA IPONNCYje ABa HauMHa obOaBelITaBama IIOBEPNOLA, IIPBO Y
BUJY jaBHOT 06aBellTaBama 00jaB/biBabeM OI7Iaca O MOKPeTaby IMOCTYIKA
Y MHVBYYaTHO o0aBellTaBame IMO3HATX OBepy/Iala APYIITBA, IICAaHNM
obaBelmTeleM Off CTpaHe JIMKBUJALMOHOI YIPaBHUKA. 3Ha4yajaH MPOIYCT
3aKOHOJIaBIIa Y OBOM JI€/Ty jeCTe M30CTaHaK CAaHKLMj€ Y CIy4ajy HEUCIIYIbEerha
ob6aBese afieKBaTHOT o0aBelITaBamka MOBEpUIaLia.

IIpujaBy noTpaxkxuBama y 06aBesy Cy jja IIOJHECY CBYU OBEPYOLM KOju
npeMa JIpylIITBY Y MMKBUAAIM)Y MMajy ofpeheHa obnmuranmona npasa. YKo-
JIMKO IpyjaBa MOTPaXKMBaka M30CTaHe, IOTPaKUBamwe he OUTH IpeKIyan-
paHo. OBaKBa CaHKI[Vja 32 M30CTaHAK O/IarOBpeMeHe IpyjaBe MOTPaXXMBarba
y NMMKBUJIAIIMOHOM IIOCTYIIKY HUje aJieKBaTHA IIPaBHOj IPUPOAN U HAUMHY
IpecTaHKa OO/MUTalMOHNX IpaBa, 300T Yera je CTaTyc IoBepuIala Kojyu HUCY
6/1aroBpeMeHO IpUjaBIUIN IOTPaXNBatbe y IMKBUAALVjM BeoMa criopaH. Ha-
BeJIeHO U3 pasjiora jep Huje Moryhe mo6uTu npaBHO nep¢deKTaH OAroBop Ha
HMTambe KaKo Cyf Tpeba [a MOCTYIV YKOMMKO IIOBepuIal; Koju Huje 6maro-
BpeMEHO IIPMjaByO MOTPaKMBambe IOKPeHe MOCTYIAK Ipef CYOM, OZHOCHO
Ia 7 Cyn TyXO0y Tpeba na ofbmje mm ofbanu. BepoartHo je sa 6u cynosu y
IpaKCcy 3ay3e/M CTaB Jja ce TY>k6a ofidailyje 360r IpOITyIITamba 3aKOHOM IIPO-
IJCAaHOT POKa 3a npujaBy. Mehynm, nako 36or mpomnmcaHe caHKIMje MOBe-
pwiar; He 611 MOTao OCTBapUTH IOTpaKMBambe IpeMa JpyLITBY, Tpebano 6u
IO3BOIUTY IOJHOLIEHE Ty>KOe IPOTHB WIAHOBA APYIITBA, HAKOH pacIofese
NMKBUAAIMOHOT OCTATKa, Y TPaHNIlaMa 3aKOHOM JiepuHICaHe OATOBOPHOCTH
U POKOBA 3aCTapeIOCTH, jep KaKo je y pafly 06jallmbeHO M30CTaHaK IIpyjaBe
HOTpaKMBamba He MOXKe OUTM OCHOB 3a IpeCcTaHaK OOMUralMOHOT IpaBa. Y
OBOM CJIy4ajy JJOBO/bHA CaHKIMja 3a HeOIaroBpeMeHO IOCTYyIame I0Bepu-
Jala jecTe yMameme MMOBJMHE U3 KOje ce MOTy HaMupuTy (orpaHMdeHa Ha
BPEHOCT TMKBUAIMOHOT OCTATKA).

Opnyuayjyhn o mopHeTm mpujaBaMa HOTpakMBarba, NTMKBUAALINO-
HJ YIPaBHMK MOXe IIOCTYNUTK Ha TPU HauyMHa. JIMKBUAAIIMOHU yIIPABHUK
MO>Ke TIPU3HATYU WV OCIIOPUTH IOTpakuBamwe. Takobe, mocroju Mmoryhnoct
fia ce MMKBUAAIVIOHM YIPaBHMK YOIIIITE He M3jaCHU O IpMjaBIL.
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YIAHIIN IIpaBo u mpuBpena

IloBepuona o 4ujoj ce npujaBu NOTpakKMBamba IMKBUALIOHN YIIPaB-
HUK HUj€ V3jaCHMO MM TO HUj€ YYMHMO y 3aKOHOM IIPONNCAHOM POKY, Y
IIPaBHOj 3alITUTK Tpeba M3jeHAYNTY Ca IIOBEPMOLEM OCIOPEHOr MOTpa-
JKMBarba, OfHOCHO Y JMKBUJALMOHOM IIOCTYNKY HEMa IIPETIIOCTABKE O
IpU3HaKY MOTpaKMBamwa. Y JMKBUIALMOHOM IOCTYIKY HpPMjaB/beHO IIO-
TpaXkuBame MMa CTaTyC NPU3HATOT NOTpPaXkMBamlba CaMo y CIIy4ajy U3puun-
TOT IIpM3HaIba Off CTpaHe IMKBMIALVIOHOT YIIpAaBHMKA.

IloBepunan ociopeHoOr MOTpaKMBama 3allTUTY CBOjUX IpaBa OCTBa-
pyje y cyackom moctynky. IloBepuman Koju pacronake BepoJOCTOjHOM JIC-
IIpaBOM MOXKe ITOKPEHYTM M3BPIIHM MOCTYMAK, NOK y APYTUM ClaydajeBMMa
HOBepIIalL] IIOTHOCH KOHIEMHATOPHY TY)XOY pajy CTUIjamka M3BPLIHOT Ha-
C7I0Ba y IW/by HaMMpema CBOT MOTpaxyBama. [loBepmmar obmuranymoHor
IIpaBa 4lje je MOTpaKMBambe OCIIOPEHO Y IMKBU Al[Mj) HeMa IIpaBHU MHTepeC
3a IOJHOIIee leK/IapaTopHe Ty>k6e, 0031poM Jja IOKpeTame IMKBUaLuje
He yTu4e Ha Boheme IOCTyNKa POTUB JPYLITBA.
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COLLECTING FROM A DEBTOR UNDERGOING
LIQUIDATION

Summary

The article analyzes the legal protection of creditors of a debtor undergo-
ing liquidation. From the moment of initiation of the liquidation proceedings,
creditors can collect debts incurred before the proceedings were initiated only
within the proceedings, based on timely reporting of their claims. Depending on
the assessment of reported claims and the viewpoint of the liquidator, creditors
can secure full protection through the liquidation proceedings or seek further
protection in judicial proceedings. As the liquidation procedure is insufficiently
regulated in Serbian law, consequently there are numerous contentious issues
in practice relating to legal protection of creditors, which will be discussed in
this paper. Among the most important are the issues of whether a claim which
a creditor reported on time in the liquidation proceedings, and the company
did not dispute on time, is considered recognized under the law, and whether a
creditor whose claim is disputed in liquidation proceedings needs to initiate a
lawsuit seeking declaratory or condemnatory judgment.

Key words: liquidation, mutatis mutandis, claim, notification, report,
dispute, lawsuit, judicial proceedings.
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