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Ana JIABAPEBIIR
moxtopaHp IIpaBHor ¢akynrera YauBepsurera y beorpany

HAKHATIA IITETE KAO TPABHA MOCJIEAUIIA
HE3AKOHUTOT OTKA3A

Pe3sume

Baxcehum 3axonom o pagy Peiiyonuxe Cpbuje iipegsubena je moiyhrociti
gocyhera HakHage wiilieitie 3atiOCIEHOM KOME je He3aKOHUMIO OThKA3aH yioeop
0 pagy, a Koju He 3axitiesa epahare Ha paq (y gamwem iieKciliy: KOMUeH3A-
yuona Haknaga). Kaxo 3axoucku tiexcili Huje y osomHoj mepu ogpehen, a y
upemixogHom tepuogy 08aj UHCTUUIRY L HUje HOCTHOjao, Y CIPYUHOj jasHOCiU
je gowino go tionemuxe o cnegehem nuiary: ga nu KOMueH3AUUOHA HAKHA-
ga uckmy4yje Upaso 3ailocsieHol ga Howipaicyje HaKkHagy wiitieitie y 6UcUHU
usiybmene 3apage u gpyiux Upumared, Koja pegosHo Upuiaga 3auocneHom
Koju 3axiiiesa epaharve Ha pag (y gamem teKcilly: peCIUUTHYUUOHA HAKHAGA),
unu ce, iax, ose gee Haxknage xymynupajy? Qurwenuya ga je y cygckoj upax-
cu 3ayseill cKOpO MOHONUTHAH CUlA8 0 00A6e3HOj KyMynauuju, uuHu ce, 6e3
ogiosapajyhe apiymenitiayuje, 3axitiesa gyomy aHanusy ose iieme, ¢ 003Upom
Ha teH UpasHu, coyujantu u exonomcku 3uayqaj. Citioia cy y 060m pagy 3aKoH-
cke ogpegbe Koje ypehyjy KomileH3AUUOHY U PeCTUUTLY UOHY HAKHAGY U3TI0He-
He fiymaueruma goimaickol meilioga casHaearba upasa, y uumwy ussoherva
jacHoi u apiymeHitiosanol 3axmyuKa o Uuiliary wuxoeoi 0gHoOCA.

Kmoyune peuu: Hesakonuii oiikas, HAKHAga wiilieiile, u3iybmwena 3apaga,
epaharve Ha pag, pecTUUYYUOHA HAKHAGA, KOMUEH3AUUOHA
HakHaga.
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I YBop

Y mepuopy Koju je IpeTXOAMO CTYIaly Ha CHary 3akoHa o pagy (y
nmambem TekcTy: 3P),! jemuua mpaBHa mocnenuIa HE3AKOHUTOT OTKA3a YTOBO-
pa o pamy Oumia je mpaBO 3aIlOC/IEHOT fla 3aXTeBa Bpahame Ha paj KoOJ II0-
CI0faBIia, Y3 IPaBO Ha HaKHAJY LITeTe Y BUAY M3ryb/beHe 3apajie U Apyrux
IpMUMaiba y HEpUOY He3aIoC/IEHOCTH KOja je IOCTeNN1la HE3aKOHUTOT OTKa-
3a (y Ha/beM TEKCTY: peCTUTYIMOHA HaKHaJa), Ka0 HEeIPUKOCHOBEHO U 6e3y-
CJIOBHO IIPABO 3aIIOCTIEHOT KOME je HE3aKOHUTO OTKa3aH YyroBOp O pafy.

3P, mopen penHTerpanuje, y IpaBHM IOpefaK YBOAM HOBO aJaTepHa-
TUBHO pelerbe,” pema KoMe (1) 3aTIOCIeHN KOMe je He3aKOHUTO MPecTao
PaJiHM ONHOC, 0 fpasuny,” UMa MpPaBO a Ce BPATV Ha Pajl, y3 MPaBo HA
PECTUTYIIMOHY HaKHaZY, C TUM IITO (2) 3alOC/IeHu uma ipaso ga ouitiupa
ga ce He epailiu Ha pag, y KOM CTy4ajy MOXKe 3aXTeBaTH fia Cyf obaBexe IIo-
C/IOflaBLIa la My MCIUIATM HAaKHAJy LITeTe y BUCMHM JO 18 3apapa, Koja ce
ogmepasa upema epemeny Koje je 3ailocieHu Uposeo y pagHom OgHOCY Kog
iocnogasya, loguHama Hueowia 3anocieHol u O6pojy U3gpiuasanux 4naHoéa
iiopoguue (y fla/beM TEKCTY: KOMIIEH3aI[OHa HaKHaJa), IpU 4eMy CyJi HeMa
IIPaBoO Jja NPEUCIINTYje pas3iore KOjuMa Ce 3aIll0CTIeHN PYKOBOAM IPUINKOM
OBOTI' 3aXT€Ba, Ka0 HU ONPABJAHOCT WM LIEMMCXONHOCT OBAKBOT peEIlEha,
Beh je myxaH fja 3axTeB yCBOjI.

MebhyTum, npummkoM HOBelMUpaHOT ypehuBama MpaBHUX IOCTIEANIA
HE3aKOHUTOT INpeCTaHKa PafHOT OJHOCA, UAKO je Upaso 3ailocnieHol Ha pe-
CHAUTIY YUOHY HAKHAGY eKCUNUUUTHHO 8€3aH0 UCKbYHU60 3a épahatrve Ha pag,
3aK0H0gA6alY, HUje eKCUMUUUTUHO UCKTbYUUO UPAB0 HA PECIUUTILY UUOHY HAKHA-
gy 3ailocneHom Koju He 3axitiesa epaharve HA pag u ocilieapyje Upaso Ha KoM-
HeH3auUoHy HaKHAg)y.

Vmajyhu y Buny ommcaHy HefOpedeHOCT, HOBM MHCTUTYT je IOCTAo
HIOBOJI, TTOJIEMUKE Y CTPYYHO] jaBHOCTU 10 criefieheM muTamy:

1 3akoH o pany - 3P, Caymbenu inacnux PC, 6p. 24/05, 61/05, 54/09, 32/13 u 75/14.

2 KoHKpeTHO, MHCTUTYT KOMIEH3allMOHe HaKHaJe yBelleH je 3aKOHOM O M3MeHaMa U Jo-
nyHaMma 3akoHa o pany, Caymbenu inacnux PC, 6p. 61/05, un. 10.

3 Msyseuu op mpaBwiIa [ja 3allOCIEHN MMa IIPAaBO HA PEMHTETPALjy ¥ PafHM OFHOC IPO-
mucaHn cy y crefehnm cnydajeBuma: (1) yKOMMKO MOCTIORABaL] IOJHECE 3aXTeB fa ce
3aII0C/IEHN He BPaTy Ha Paji U HOKaXKe OCTOjarbe OKOMHOCTY KOje ONPaBaHo YKa3yjy fa
HACTaBaK PaJfHOT OffHOCA Huje MOryh, y KoM cIyd4ajy je Ay>KaH [ja 3aII0C/IEHOM MCIUIATH
HaKHaJy LITeTe y BUCUHM [0 36 3apaja, Koja ce yTBphyje ImpemMa UCTUM KpUTepHjyMuMa
Kao 1 y C/Iy4ajy Kajja 3aIll0C/IeHN He 3aXTeBa fia ce Bpatu Ha pag (wi. 191 ct. 6 3P), xao
u (2) yKOMMKO je 0TKa3 caMo (pOPMaTHO HE3AKOHUT Y CMUCIY HEIOLITOBambha OTKa3He
IIPOLIEAYPe, ally Cy Pasno3u OTKasa 3aKOHUTH U ONPaBaHM, 3alI0C/IEH) HeMa [PaBo Ha
Bpahame Ha pap, Beh camMo mpaBo Ha HakHajy IITeTe y M3HOCY [O LIECT 3apajia 3amo-
cnenor (um. 191 ct. 7 3P).
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Ha nu xomiien3ayuoHa HAKHAGA UCK/bY4yje Upaso 3ailocsieHol Ha pe-
CHIUTHLY YUOHY HAKHAGY WU 3ali0CieHu Koju He 3axitiesa epahatve Ha pag uma
ipaso ga KymynamiueHo ociieapu obe HakHage?

Behuna ayTopa HayyHMX pafioBa U3 oBe 00/1acTy 06aBe3Hy KyMy/Ialyjy
KOMIIEH3aLIMOHE U DECTUTYLMOHE HaKHaJle IOCTaB/ba Kao aKCMOM, a Ha
TOM CTAaHOBMIITY CTOjU ¥ CY/icKa IIPaKca IPBOCTEIEHUX U APYrOCTEeNeHNX
cymosa.! TIputoM, uMHM ce Jla OBAKO KaTerOPWYAH CTAB HUje 3aCHOBaH Ha
CBeOOYXBaTHOM M KPUTHYKOM carjiefjaBamby YCI0Ba U MOCTIe[ULA y CIydajy
KyMYyJ/IaTUBHE, OfTHOCHO Y C/Iy4ajy a/JiTepHaTXBHE IPYMEHE OBUX MHCTUTYTA.

Kaxo nurame ofHOCa KOMIIEH3AI[IOHE ¥ PECTUTYIIMIOHE HaKHa/le HeMa
caMo IpaBHM 3Ha4aj, Beh 1 BakHe colMjaHe U eKOHOMCKe MMIUIMKAIVje, C
0031poM Ha OUTHO [ipyradmja IpaBa U o6aBe3e MOCIOfABIIA ¥ 3aMIOC/IEHOT
y CIy4ajy KyMy/alyje, OGHOCHO a/lTepHalluje HaKHaja, 0BOj IpobaeMaTu-
IV HEOIIXO[HO j& MOCBETUTU AY>KHY HaXKiby, IITO je ¥ IM/b OBOT paja, Koju
HAcToju Jia, momasehn of cafip)K1He 3aKOHCKOT TEKCTa, IPUMEHOM JIOrMart-
CKMX MeTOJja Ca3HaBama IIpaBa, johe 10 0iroBopa Ha IMMTabE Ja JIM Ce KOM-
MEeH3all0Ha U peCTUTYLMOHA HaKHAaJja KYMYINPajy, UCKbY4Yjy, WIN je, NaK,
nocrojeha curyaunja Taksa fa 3axteBa onpeheHa de lege ferenda pemema.

Il IIpaBHe mocnenuile HE3AaKOHNTOT OTKa3a
1. Mebynapopau paguu cranmapau

Konsenunja Mebynaponne opranmsanuje paga (y fabeM TEKCTY:
MOP) 6p. 158 0 mpecTaHKy pajiHOT OHOCA Ha MHUIMjATUBY MOCTONABIA’
ca IIperopykom 6p. 166, ycBojena 1982. ropuHe, Koja ypebyje HajBakHuja
IUTaba MPeCcTaHKa pafHOT OJHOCAa Ha MHMIMjAaTUBY IOCTOAABLA, Y YIAHY
10 mpepsuba ma he, ykonmko opraHy HafileXKHI 3a OJJIy4MBambe O IpecTaH-
Ky PaJHOT OfIHOCA, OlLleHE Jia je NMpecTaHaK PaJHOT OfHOCA HEeOoIpaBJaH, a
HICY oBnaurheHy MM CMaTpajy fia je HeCIIPOBO/BUBO Jia, Y CKIafly C HaI[MO-
Ha/IHMM 33aKOHOMIaBCTBOM U IIPAKCOM, IIpOITIace IPecTaHaK paJHOI OfHOCA
HeBakehnM, offHOCHO Hapefe wan Tpennoxe Bpahame pagHMKa Ha IOCAO,
6utn opnaithenu fa Hapene ucinaily ogiosapajyhe HakHage unu Hekoi gpy-
ioi gasarba Koje ce moxe cmaitipaitiu ogiosapajyhum.

4  Tako, npumepa papu: Ilpecyma Amemanmonor cyma y Kparyjesny Ikl 1476/10 op
12.1.2011. ropune, http://www.kg.ap.sud.rs/gz-1.-1476.10.html, 10.09.2015; ITpecyna Ane-
naunonor cyna y Hosom Camy Ikl 2978/12 og, 26.11.2012. roguse, http://www.ns.ap.
sud.rs/index.php/src/sudska-praksa/271-gz1-2978-12, 10.09.2015.

5 Patn¢uxosaHa o crpane Cp6uje 3akoHoM o patndukanyju Konsenuuje Mebhynapopse
opraHmsanuje pasa 6poj 158 o mpecTaHKy pajHOT OfHOCA Ha MHUIMjaTUBY IOCIOAABIIA,
Cn. nuciti COPJ — Mehynapognu yioeopu, 6p. 4/84 n 7/91.
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Ha nuBoy Caseta EBpome, MaTepuja mpecTaHKa pagHOT OfHOCA ype-
bena je PeBupupaHOM €BpOIICKOM COLMjaTHOM IIOBE/bOM (Y Ja/beM TeK-
cry: PECII), nncnupucanom Konsennujom MOP 6p. 158, koja y unany 24
npensuba o6aBesy NOTHMCHUKA fja HAL[MOHATHAM 3aKOHVUMA, KOJIEKTUBHNUM
yroBOpMMa WM APYIMM MHCTPYMEHTMMA HAIMOHAJHUX IIpaBa, obesbepe
IIPaBO 3aIIOC/IEHNX KOj/IMa je yTOBOP HEOIIpaBJaHO OTKa3aH Ha ogiosapajyhy
KomileH3auujy unu gpyiy ogiosapajyhy catucpaxuujy.

Y eBpOICKOM KOMYHUTapHOM IPABY HE ITOCTOjU jeAMHCTBEHY, IIPABHO
obaBesyjyhu jokyMeHT Koju 6u 06e36enmo yHudopmucane pagHe cCTaHAapAe
y cBuM 4wiaHuiama EBporicke yauje (y mameM tekcty: EY), a y nureparypu
ce yKasyje Ia HUje peanHo y O11cKoj OyayhHOCTM OYeKMBaTH JIETVMCIATUBY
U3 OBe 00/IaCT.

2. IIpaBHe nocnenyiie He3aKOHUTOT OTKa3a Y HO3UTUBHOM IPaBy
Peny6nuke Cpouje

Opnpenb6ama wiana 191 3P, koju ypebhyje npaBHe nocnenniie He3aKOHNU-
TOT NpeCTaHKa PaIHOT OIHOCA, IIPOIMICAHO je:

Axo cyg y woky flociiyiika yiiepgu ga je 3ailocrieHom Upeciiao pagru
0gHoC 6e3 ipasHoi 0CHO6d, HA 3axilies 3aiocneHol, ognyuuhe ga ce 3aiocneHu
épailiu Ha pag, ga my ce UCUNATU HAKHAGA Wiliellie u yiunaite uputiagajyhu
gouipuHocu 3a 00a6e3HO COUUJANHO Oculyparve 3d Uepuog y Kome 3ailocieHu
Huje paguo (cT. 1).

Axo cyg y woky flocilyiika yiiepgu ga je 3ailocrieHom dpecitiao pagru
ogHoc Oe3 UpasHOI OCHOBA, 4 3aTioCTIeHU He 3aXiiesa ga ce 6paiii Ha pag, cyg
he, Ha 3axilies 3atiocnenol, obase3ailiu LoC0gasua ga 3anocIeHOM UCHIATHU
HAKHAgY wiilieitie Y U3HOCYy 0g Hajeuuie 18 3apaga 3aiocneHol, y 3a6UCHOCTIU
0g 8pemena UposegeHol y pagHom 0gHOCY KOG 1ocnogasuyd, ioguHa #Husoiia
3atiocneHol u 6poja usgpiasanux 4nanosa mopoguue (CT. 5)

Haknaga u3 citi. 1, 5, 6 u 7 0801 unana ymarvyje ce 3a U3HoC Upuxoga
Koje je 3atiocneHu ociiéapuo to 0CHO8Y paga, Uo Upecilianky pagHoi ogHoca
(ct. 9).

6 Guus Heerma van Voss, Beryl ter Haar, ,Common ground in European dismissal law",
European Labour Law Journal, Volume 3, No. 3, 2012, ctp. 221-226.

7 Ha oBom MmecTy nurupaHe cy camo ofpenoe wiana 191 3P peneBanTHe 3a ananusy. Hau-
Me, CTaBOBY 2-4 fepuHMIIY e/leMeHTe 3apajie KOj/ Cy OCHOBUIIA HaKHaJle IITeTe 13 CTa-
Ba 1, cTaB 6 ypebyje cmyuaj kafa mociogaBai 3axTeBa Jja ce 3aIllOC/IeHU He BpaTy Ha paj,
CTaB 7 ce OJHOCK Ha CITy4aj Kafla je IIOCTOja0 OCHOB 3a OTKas3, a/ly IOCNOfaBal] Huje y
MIOTIIYHOCTM MOCTYNNMO II0 OTKa3HOj IIPOLeAYpH, AOK cTaB 8 feduumine 3apany Koja je
OCHOBMUIIA 32 HAKHAJly 3apajie U3 CTaBoBa 5 11 7.
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III Ananmu3a cnopHOT NMUTakba OFHOCA KOMIIEH3aI[MIOHe
U peCTUTYLMIOHE HaKHaJe

1. Jeamuko TymMaueme

V3 nutupaHe cafpxKuHe U CTPYKType 3aKOHCKUX Ofipendu 3akpydyje
ce cnenehe: pectuTynuoHa HakHaja npenBuheHa je MCK/BYYMBO Kao aKije-
COPHO IIpaBO y3 NpaBo Ha Bpahame Ha paji M BaH TOT KOHTEKCTA Ce HUTJe He
CIIOMUIbE.

Y cny4ajy kaja 3aloc/ieHV He 3axTeBa Bpahame Ha paji, Ipomucyje
Ce UCK/bY4YMBO IIPAaBO 3alIOCTIEHOT Ha KOMIIEH3aI[IOHy HAaKHaZy, IITO YKa3yje
Tia Ta HaKHa/la [IpefiCTaB/ba MHTETPATHY HaKHALy KOjOM Ce, 10 OVICIIO3ULIVjN
3aII0CTIEHOT, CYIICTUTYUIIY KaKo IIpaBo Ha Bpahame Ha paj, Tako 1 IpaBo Ha
PEeCTUTYLIMOHY HaKHaJY, Kao aKIleCOpHO IpaBo Bpahamwy Ha pap.

Ja je 3amcTa mocrojana MHTEHIMja a PeCTUTYLMOHA HaKHazia Oynme
YHUBep3amHa MOC/IEANIIa HE3AKOHUTOT OTKa3a Kao TaKBOT, a He aKI[€COPHO
npaBo y3 Bpahame Ha paji, 3aKOHOJABIIY CBAKaKO He 6U IIpeficTaB/baslo Ipo-
671eM Jja eKCIUIMIUTHO IIPOIINIIE Jia je Hpaso Ha PeCTUillyyUuoHy HaAKHAGY Ho-
crleguua He3aKOHUiiol 0MIKA3a KOoja Huje YC/lo8/beHa ociiéapusarbem upasa
3atiocneHol Ha épaharve Ha pag.

Yak u YKOMMKO 6M ce Mpefma apryMeHTallja eBeHTYa/lHO Y4MHMIA
HEJJOBO/BHO yOe[/bMIBOM, CMaTpaMo Jia HauMH oOpadyHa HaKHaJe ITeTe KOf
HEe3aKOHMTOT OTKas3a, ITpomnucal 4iaHoM 191 crtas 9 3P, jacHo nokasyje ga je
KOMUEH3AUUOHY U PecUlY U UOHY HakHAgy Hemolyhe Kymynupaiiu, ilie ga ce
ile HakHage y3ajamHo uckmpy4yjy. Haume, mpemMa OuUTHUpPaHOj, UMIIEPATUBHO]
3aKOHCKOj ofipenoy, IpMINKOM oOpadyHa HaKHajle IITeTe Koja MpuUIaja 3a-
IIOCTIEHOM KOMe je He3aKOHWUTO OTKa3aH paJHU OJHOC, obe BpCTe HaKHaJe,
JaK/le M PecCTUTYLMOHA ¥ KOMIIEH3aIlIOHA HaKHaJa, IOAJIeXy 00aBe3HOM
yMamemy 3a M3HOC IIPUXOfia KOje je 3allOCTIeHN IO OCHOBY pajila OCTBAapHO
HaKOH IIpeCTaHKa PagHOr OJHOCA.

Ma je unitienyuja 3akonogasya 6una ga ce peclUllyyUoHa U KOMileH-
3AUUOHA HAKHAGA KyMYZUpajy, c6akako He Ou HUpouucao ga céaxy og 06ux
HaxkHaga wpeba UpeixogHo HOjeqUHAYHO YMAUHU 34 USHOC UGeHTAUYHOT
apuxoga, jep ce Ha Wiaj HAYUH OCHOBUUA 34 00pA4yH HAKHAge wiilieilie g6éa
iyilia ymarbyje 1o UCioMm 0CHOB8Y, WO je GUPEKHO CYUPOIiHO UpuHUUiumMa
obnuiayuoHol tipasa u UpasURUMA o0 HAKHAGU wiltiellie, a 3a TOCTegUUY UMa
maitiepujanto owiitieherve 3aniocneHol yuju unitiepec HA60GHO Tpeda WITUTHU-
WU KYMyLauujom HaKkHaga.

snoxenn argumentum ad absurdum TnpencTaB/ba HECYMBUB [JOKa3
Ja ce 3aKOHOfaBall HIje PYKOBOJMO MJEjOM O KyMYyNIMpamwy HaKHaJa, Te fa
KOMIIEH3allMOHa ¥ PECTUTYLIMOHA HaKHafla He IPeJCTaB/bajy KyMynaTVBHE
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cabupke yKyIHe IiTeTe, Beh cy y nuramy HOTHYHO 3acebHe KaTeropuje Koje
€T3JICTUPAjy aNTEPHATUBHO U Y33jaMHO Ce UCKIbYUY]y.

2. CucreMaTcKo TyMaveme

a) Apiymenitiayuja Ha K0joj ce 3acHueajy mepgrve 0 00a6e3HOj
KyMynauuju HaKHaga

Y ofcycTBy MOTBpfie CBOT CTaBa y je3aVYKOM TyMademy, IpUCTANIIe
KyMy/allMje HacToje fa, IO3MBameM Ha pasInyuuTe OOMUralMOHOIpaBHE
MHCTUTYTe, MIPUKAXY KOMIUIEMEHTApHOCT KOMIIEH3AI[IOHEe VM PeCTUTYLMO-
He HaKHaJle, Kao pasJior OIPaBIaHOCTY BUXOBe KyMy/anyje. Y HacTaBKy he
6urtyu obpahenn Hajuemhe ucTuIaHM apryMeHTH.

1) OpHOC KOMIIEH3aIIOHEe HaKHa/le IIpeMa 3aMeHMN
UCIIybelba VN IPEHOBY

Ilpsu apiymenili, na KOMIIEH3allMOHAa HaKHAaJla IpefCcTaBba 3ame-
Hy Gpegmeiia obasese épaharea Ha pag,® omHOCHO ,ueHy 3a ogycilianax og
peunitieipayuje,’ KOMIIEH3AIMORY HAKHAMY CalpXUHCKU YIOA06/baBa MH-
CTUTYTY 3aMeHe VICIyHema 13 wiaHa 308 3akoHa 0 OOIUTal[MOHMM OJIHO-
cuma (y mamem tekery: 300) i npenosa u3 wrana 348 300.

He cnopehu npaBHy npupoay KoMIleH3alioHe HaKHale Kao sui generis
3aMeHe VCITyerba, CenGUYHOT MHCTUTYTA PAJHOT IpaBa KOju ce JepyBHI-
pa 13 3aKOHOM yTBpheHe MpaBHe MOhM 3aIIOCTIEHOT /1a CBOjOM M3jaBOM BOJbE
CTBOPM HOBY IIpaBHy CUTYyaIujy, u36opom usmeby (1) HacTaBKa pajjHOT Ofi-
Hoca, BpahameM Ha paji ca CBMM IIpaBMMa Koja 13 Tora Ipousmunase u (2)
KOHAYHOT ITPeCTaHKa PafiHOT OfIHOCA, Y3 UCIUIATy KOMIIeH3aI[IOHe HaKHaJle,
yKasyje ce Jja KOMIIapalyja KOMIEH3al[IOHe HaKHaJie ¥ 3aMeHe VCIYIbemba,
OJIHOCHO 3aMeHe IpefiMeTa obaBe3e, He JOKa3yje ONpaBIaHOCT KyMyJalje,
Beh ympaBo cynpoTHo.

Hamnwme, kox 3aMeHe ncnymema o6aBe3a IpecTaje YKOIMKO MOBepyIall
IPUMY HEIITO JIPYTO YMECTO OHOTa LITO My Ce JyTYyje, = IOK KOJi IPEeHOBa
yroBapameM HOBe 0OaBe3e paHUja IpecTaje, ca CBUM CIOPEJHMM IIpaBUMa

8  bopusoje Kuskosuh, ,HesakoHur orkas m mocmepuue, M3bop cygcke wpakce, 6p.
1/2006, cTp. 32.

9  User Cymosuh, ,HakHaza mrere y crnydajy He3akOHUTOT oTKasa (wiaH 191 ¢1.4 u 5 3a-
koHa o pany Cpb6uje), Bunitien BpxosHoi kacayuoroi cyga, 6p. 3/2011, ctp. 307.

10 3akoH o obnuranyonnM opHocuma — 300, Cayxcbenu nuciti COPJ, 6p. 29/78, 39/85,
45/89 - onnyka YCJ u 57/89, Cnyxsc6enu nuciti CPJ, 6p. 31/93 u Cnysbenu nuciti CLT, 6p.
1/2003 - YcraBHa IOBeJba.

11 300, un. 308, cT. 1.
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KOja Cy 6ma BesaHa 3a panujy obasesy.!” O6aBesa mocnonasia npema 3a-
IIOC/ICHOM II0 OCHOBY He3aKOHMTOT OTKa3a je Bpahame 3allOCIeHOr Ha paf,
IITO IOfpasyMeBa IPUjaBy Ha COLMjaIHO OCUTypaibe, oOe3behemwe mcrmx
wm oproBapajyhux mocnosa, pro futuro ob6e3bebherme cBuX mpaBa 10 OCHO-
BY paja, Kao ¥ MCIUIATy PeCTUTYI[OHe HaKHajie, YMMe [j0/lasy HO ITyHe
penHTerpanje 3arocaeHor y pagHu ogHoc. CXOHO TOMe, OIITHPabeM 3aI10-
CJIEHOT 32 KOMIIEH3aIlMOHY HaKHA/Y, K0 3aMeHy VICIIyberba VTN HOBY Ipef-
MeT o6aBe3e, MHTerpaHa obaBe3a IOC/IOfABLIA TI0 OCHOBY HE3aKOHUTOT OT-
Kasa 6u, carmacHo wiany 308, ogrocHo 350 300, y 1enoctu 6ma yraieHa u
IpecTaa fia HOCTOjI, YnMe OU ce yracua 1 ob6aBesa UCIUIaTe PeCTUTYIMOHE
HakHaje. HaBeneHa mocienuija yipaBo oKasyje fa ce OBe HaKHaJje He MOTY
KyMy/nupaTy, Beh fa ce, HAIpOTUB, y3ajaMHO MICK/BYIY]y.

2) OgHOC KOMITeH3aIYIOHe HaKHajle ITpeMa M3Ty6/beHo]j HoOUTH

Jpyiu apiymenini, fa KOMIIEH3allMIOHA HAKHAa/la HEMA 3a LM/b YCIIOCTaB-
Jbambe NIPETXOJHO HapyllIeHe NMOBMHCKe paBHOTexXe (restitutio in integrum),
Beh MCK/BYUMBO HagokHagy Upeilitiocitiaémere usiybmere goouiiu 3amocue-
HOT KOj/I HeMa BO/bY /Ia YCIIOCTaBU HE3aKOHUTO TPEKMHYT PajiHu offHOC, ">
Tpeba carmefaTu Kpo3 IPUPORY M Cafp>KUHY MHCTUTYTa M3MaKie foOUTH,
KOji1, Y CKIafly ca onpen6oM wiaHa 189 cras 3 300, npescrasiba gobuitiak
KOju ce MOIA0 OCHOBAHO OYEKUBATHU TipeMa PegosHOM THOKY CHi6apu unu ipe-
Ma T0ceOHUM OKONHOCTHUMA, a Ylje je ociliéaperve ClpeueHO WILeiHUKO80M
pagrwom unu Upouyuiiiiarbem.

Haxrne, conditio sine qua non nocTojama U3ryb/peHe JOOUTH je TOCTO-
jame KaysanmuTeTa, OfHOCHO AMPEKTHE y3POYHO-TIOC/IeNNYHe Be3e m3aMely
IOCTYyIIamka MOC/IOfABLA ¥ M3MaK/le KOPIUCTH 3a 3aII0C/IeHOT, KOja ce cacToju
y mponyiurteHoj 6ynyhoj sapagu koja je Mora 6UTH OCTBapeHa pajfioM KO
nocnofasia. OBaj KaysaluTeT He IOCTOjM Y CUTyalMjU Kajia ce 3arocie-
HJ CBOjOM CTTOOOJHOM BO/BOM OIIpefeNy Jja He Tpaku Bpahame Ha paj u
OCTBapyBalbe 3apajie M APYTUX IpaBa U3 PAJHOT OJHOCA Pro futuro.

OuurneqHo OfCyCTBO afieKBaTHE y3POYHO-IOC/IEAUYHE Be3e 3acTyIl-
HUIY OBOT CTaBa IIOKYIIABajy fa Ha/loMecTe eKCTeH3MBHMM CXBaTambeM Kay-
3a/mTeTa, Te Kao Y3pOK U3TyO/beHe HOOUTH eUMHNITY YIIPaBO HE3aKOHNUT
OTKa3 KOj! je CKPMBMO IIOC/IOfABall, a KOju NEMOTUBMIIE 3aIIOCTIEHOT Jia Ce
BpaTM Ha paj, crpaxyjyhm ox onmasze. Ilopen unmeHnIie ja je 0BO MouMambe
Kay3a/JiTeTa IPOTUBHO (yHJAMEHTa/THMM IIPABHUM Hade/IVMa, jep Mo4MBa
Ha npejyauuupamwy mala fides moHamama cBuX mocnogasana y 6yayhnocrtu
Koje erga omnes 06eCMUIIUbaBa MHCTUTYT PEVHTETpalllije, OBAaKBO CXBaTarbe
je IIpaBHO HEOAP>KMBO ca acleKTa 00a peJleBaHTHA 3aKOHa u3 ciefehux pas-

12 300, ui. 350.
13 B. XXuskosuh, Has. geno, ctp. 32.
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nora: (1) puckBamuduxyje ra 3P, 6ynyhu ma mpaBo 3amocieHOr Ha KOMIIEH-
3aIlMOHY HaKHaJly HYje YCTIOB/beHO HaBefieHNM Paso3uMa (JeMOTUBAIjOM
U cTpaxoM), Beh je, HAIPOTMB, NPaBO 3aIOCTIEHOT HAa KOMIIEH3ALMOHY Ha-
KHaJly HOTIIYHO HEYC/IOB/BEHO, TaKO fia CYJ, Kaja 3alloC/eH) He 3axTeBa
Bpahame Ha paji, Ha HeroB 3axTeB JOCYDyje KOMIIEH3aIIOHy HAaKHAAy IO
ayToMaTusMmy, 6e3 uKakBe obaBese 3alOC/IEHOT Ia 00eNIOofaHy 1 00pas3IoKu
cBOje pasjore; (2) puckBamuouxyije ra u 300, 6yayhnu fa je ogpenbom wiana
189 ctaB 3 300 Ha uMIepaTUBaH HaYMH IPONNCAHO Aa UITeTHA pajjiba Mopa
IIOCTOjaTy y BpeMe [JOHOIIEHha OfTyKe O U3Ty0/beHOj JOOUTH, LITO OBJie Huje
cay4aj, 6ynyhu fa mreTHy panwy npepcraspa Oynyhe mala fides monamarme
IIOC/IOfiaBLIa KOje [eMOTMBUIIE 3aIlOC/IEHOT fla Ce BpaTy Ha pafi, a Koje ce
AQHTUIMIVPA HA OCHOBY HE3aKOHUTOCTH OTKa3a.

KonauHo, ja KOMIIeH3alIMOHA HAKHA/ja HIje U3ry6/beHa JoOuT, HeCcyM-
IJIBO TOBOPE YC/IOBM 3a IEHO OCTBapyuBame I WeHa CTPYKTypa, 6yayhn na
ce, 3a Pas/MKy Off u3ry6/beHe HoOUTH, IpaBoO Ha KOMIIEH3ALMOHY HaKHAy He
TOKasyje, a IbeHa BUCMHA HMje HY y KaKBOj KOpelTalMjy ca IMOTeHIjaTHUM
IPOIYIITEeHNM 3apajjaMa Koje 611 YiHMIe N3ry6/beHy JOOUT 3aII0CTIeHOT KOju
He 3axTeBa Bpahame Ha pap.

3) OpHOC KOMITeH3aIVIOHe HAaKHaJie IIpeMa MHTerpayHOj HaKHaV IITeTe

Tpehu apiymeniti, ja 6 uckpy4usare tpasa 3auocneHol HA peciiu-
WYUUoOHy HakHagy o6uno y cyupoimnociiu ca unanom 190 300, 6ygyhu ga
Y CAy4ajy uckbyuera peciiuiliyyuoHe HAKHAGe 3AH0C/IeHU KOjU He 3axiliesa
épaharve Ha pag He 6u 6uo unitieipanto obewitiehen, Ha IITa ¥Ma IIPABO Ca-
IJIACHO TOM 3aKOHY, = HUje€ IPUXBAT/bUB, jep je y CYyIPOTHOCTM Ca APYTUM
oppenbama 300, kao u ca camum 3P. Hamme, oBaj cTaB je 3acHOBaH Ha
UTHOPUCAlby YMIbeHUIIE [Ia 3aII0C/IEHN MMa IIOTIYHO HEYC/IOB/bEHO ¥ HUYUM
OTpaHMYEHO IIPABO JIa Ce OIpefeNN 3a jefHy of Ase omniyje nonyhene 3P: (1)
fla ce BpaTM Ha paji ¥ OCTBApy CBa IIpaBa U3 PaJHOT OJHOCA pro futuro, y3
IPaBO Ha PEeCTUTYLMOHY HAaKHAJy y BUCUHM U3TyO/beHUX NPUXOJA 3a Bpe-
Me He3aIllOC/IeHOCTH, Te Jia Ce Ha OBaj Ce MHTErPaTHO OOeLITeTN y CKIafy ca
yianoM 190 300, unu (2) na ce, pykoBoheH CONCTBEHNM pasnosuma y Koje
HMKO HeMa IpaBo Jia 3a/1a3y, OIpefesy fla ce He BpaTy Ha paf, Beh fa ocTpa-
p¥ IIPaBO Ha KOMIIEH3AIVIOHY HAKHAaZY, IIpU 4eMY je OCTBapuBame IIpaBa Ha
KOMIIEH3aLIMIOHY HAaKHaJy, KaO je[JUHOr IIpaBa 3allOC/IEHOT KOjyu He JKelu Ja
ce BpaTu Ha pajl, CACBYMM Y CKJIafly ca HayeJIoM ayTOHOMMje BOJbe, Ko jeTHIM
Ofl OCHOBHMX Hayesla OO/IMTallMOHOT IIpaBa, Koje oMoryhaBa moBepymonMa
CTTO60IHO AUCIIOHNpAbe CBOjUM IIPaBUMa.

14 Topan O6pamosuh, ,O HOTHYHOj HakHajy INTeTe KOJ HE3aKOHUTOr OTKasza“, [Ipu-
citiyii Upasocyhy — UHCTIPYMeHTHU 3a UMiNIeMEHTHAUU]Y e8POTICKUX cililaHgapga y Upas-
Hu cucitiem Peiiy6nuxe Cpouje, Temaiticku 360pHux pagosa, xwuia tpeha, llenrap 3a
ny6nukanuje, Humr, 2009, ctp. 98; V. Cyposuh, Has. geno, cTp. 309.
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4) OgHOC KOMIIEH3alLlMOHe HaKHaJle IpeMa KasHeHOj HaKHau

Yeiuspitiu apiymenil, ma KOMIICH3AI[IOHA HAKHaJla MMa HeHanHUu Ka-
paxmep,ls OIHOCHO [ia IIPEJCTaB/ba ,,C80jeBPCHY UPUBAIHY KA3HY", He caMo Ja
HeMma ocHOB y 300, Beh ra Hema HU y paBHOM cucTeMy Peny6nmke Cpouje,
KOjJ He TTO3Haje Ka3HeHy HaKHaJy, Kao rpahaHCKONpaBHY CaHKIMjy ca peTpu-
oytuBHOM ¢yHKunjoM. Hanme, kasHeHa HakHaza (punitive damage) vy Ha-
KHajla 3a npumep (exemplary damage) je BpcTa puBaTHe KasHe KOjy M3pude
rpabaHcKu cyz, TI0 IpaBUTY Y3 M3pHLIabe HaKHa/le ITeTe, Y KOPUCT moroheHor
¢usnukor mua (omreheHor wmm XpTBe) 3a CIy4aj IPOTUBIIPABHE Pafiibe U3-
épuieHe HAMePHO U u3 ipybe Heilasxioe, He U 3 ClIy4aj 0buUHe Heldxrbe KAo
obnuka kpusuue, unu 360l iospege (fipeg)yiosopre obasese, Kaj; cyp Habe ma je
TY)KEHM IIOCTYTIA0 U Ha HauuH (outrageous misconduct) Koju 3aciysxyje omrap
MOpaJIHU TIPEKOp, Yy LW/bY 3alTUTe CYOjeKTMBHUX IpaBa ¥ KaKibaBarma U3-
BpIIMOL[A, amu 1 ofBpahama n3Bpumona u Tpehnx mmia o TakBOT MOHAIIAbA
y6ynyhe.!® Uumenuna ma ce KOMITeH3aroHa HAKHAjla TO AyTOMATU3MY
mocybyje Ha 3axTeB 3amOC/IEHOT KOjU He 3aXTeBa Jja Ce BpaTy Ha paf, Te Ja HI
CaMo TIpaBO Ha Ty HAaKHAJy, KaoO HI HheHa BIICYHA, HICY Y KOpeNalluji ca pas-
703¥IMa OTKa3a ¥ KOHKPETHVM IOHAIlalbeM II0CTIOABIa, YKa3yje la KOMIIeH-
3aIIOHa HaKHaJla HeMa HujeflaH aTpulyT Ka3sHeHe HaKHafe.

VicroBpeMeHO, KOMIIEH3allIOHa HaKHa/la He MOXKe Ceé CMaTpaTy HU
YTOBOPHOM Ka3HOM, jeilIHOM HAKHAJOM IIEHA/JTHOT KapaKTepa MpONVCaHOM
300, 6ynyhu fia je yroBopHa KasHa 3a C/Iy4aj pacKyja yroBopa HMIITaBa ca
acrekra ozipei6e wiana 548 300, mro guckBamuKyje 6MI0 KaKBy faby
apryMeHTalyjy O YIOPeAUBOCTY OBUX MHCTUTYTA.

6) HecainacHociti kymynauuje HakHaga ca ogpegbama 300

CucreMaTCcKO TyMademe He caMo Jla He JOoKasyje apryMeHTe IpJCTa-
Jmna KyMmynanuje, Beh McToBpeMeHO IOKasyje fa O kymynauyuja peciiu-
WyuuoHe U KOMileH3AyUOHe HaKHAge MOina Oultiu UpoMiueHA HAveny casec-
HOCTHU U Howiiliera U Haveny 3abpaxe 3noyioiipebe 1ipasad, Ka0O OCHOBHUM
HayeMa OO/MUTallMOHOT IpaBa IpomnycaHnM wiaHosuma 12 n 13 300, a
VICTOBPEMEHO NPOTUBHA U OUUIAUM UpaAsUnuma o ciliuyary 6e3 0cHosa n3
ymaHa 210 300.

Hamnme, kako mmpaBo 3allOCTIEHOT KOju He 3axTeBa Bpahame Ha paj #a
3aXTeBa MCIUIATy KOMIIEH3al[IOHE HaKHaJle HMje HUYUM YC/IOB/bEHO, HUTU
OTPaHMYEHO, KyMy/aIljoM HaKHaJa Ipy HocTojeheM 3aKoOHCKOM pelemy
3alloCTIeHMMa KOju He 3axTeBajy Bpahame Ha papg 6m 6mmo omoryheHo

15  B. )Kuskosuh, nas. geno, ctp. 32.

16 Bpanxo Jlybappa, ,Kasnena HaxHapa“, Ananu Ilpasuoi ¢akynitieiia y Beoipagy, 6p.
4-6/1998, ctp. 389-390.
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CTHUljame MOTIYHO HEOCHOBaHNUX IIPUXO0/a, HITO Cé MOXKe II0Ka3aTy Ha BeoMa
jeIHOCTaBHOM IIPUMEpY.

3amocieHn Koji je HE3aKOHUTO OTMYLITEH y MehyBpeMmeHy je Hairao
II0CA0 IOJ] UCTUM WK 60/BYMIM YCIIOBMMA, 300T Yera y IMapHUILM 32 IIOHMIITA]
pellerma O OTKa3y He 3axTeBa Bpahamwe Ha pap, Beh mcmiaTy KomieHsa-
IMOHe HaKHajie. YKOMMKO OM ce OBOM 3aIlOC/IEHOM IIPM3HAI0 IIPaBoO Ha
KyMYJ/Iallijy, OH 611 ce peCTUTYLMOHOM HaKHAJOM y LIeJIOCTY 00elmTeTIo 3a
M3HOC U3Try6/beHNX IIPUXOJa Y IePUOJy He3aIloCTIeHOCTH, JOK O KOMIIeH3a-
IIVIOHA HaKHaJIa y OBOj CUTYalUjy IIpefiCTaB/bajia 6e3 OCHOBA CTe€4eH IPUXOT,
KOjU HMjeflaH Off apTyMeHaTa MCTULIAHNUX Y IPWIOT KyMYyJIallUju HUje Kafap
objacHUTH.

3. Vcropujcko Tymaueme

Vcropujckum TymadeweM Huje Moryhe yTBpAWTM 3Hauele U OFHOC
criopHux oppen6bu, 6ynyhu ga IIpemmorom 3akoHa o M3MeHaMa 1 JOIyHaMa
3akoHa o0 pafy, ' ycBojeHUM y jyny 2005. ropnHe, KOjUM je KOMII€H3alMO-
Ha HaKHaJa yBefleHa y IIPaBHU NOpefaK, OBaj MHCTUTYT YOIIITe Huje OMo
npensuben, Beh cy oxpen6e o KOMIEH3alMOHOj HAaKHAM VMMIUIEMEHTUpPA-
He y KOHaYHU TeKCT 3P HaKOH CKYHIITMHCKe flebaTe 4uje OKOMTHOCTU HUCY
IOBOJBHO jacHe, yCriel dera Hije Moryhe M3BecTy 3aK/by4ak O MHTEHIU)I 3a-
KOHOJ]aBIla 110 NNTamby IIpaBHe IIPUpPOJe OBe HaKHAJle 1 IEeHOT OfIHOCA IIpe-
Ma PeCTUTYIMIOHOj HaKHAJIM.

OBoM TyMmademy He JJONpMHOCK HM obpasnoxeme [Ipemmora 3akona
0 M3MeHaMa 1 JoTyHama 3akoHa o pany,'® ycsojenor y jymy 2014. romume,
KOjUM Cy ofpende o NMpaBHUM IOC/IEAUIIaMa He3aKOHUTOT IIPeCTaHKa paji-
HOT ofiHOCca y ofpebeHoj mepu peBupupane, 6ynyhu na ce y obpasnoxemny
HaBeJIeHOT 3aKOHCKOT IIPeJyIora caMo KOHCTaTyje fia je mocTojehe 3akoHCKO
pelllere MO MUTalky KOMIIEH3AIMOHe HaKHa/le 3a[jpKaHo, 6e3 6110 KaKBMX
objamrmerma Koja 6u 6uta off KOpUCTY 32 OATOBOP Ha CIIOPHO IUTAmbe.

4. Teneononmko Tymademe

TauHO M HOTIYHO pasyMeBame OJHOCA CIHOPHUX OfpefOM 3axTeBa
carjefjaBame JPyLUITBEHOT KOHTEKCTA Y BpeMe IIpUIIpeMe 1 yCBajarmba OCHOB-

17  3akoH 0 M3MeHaMa U lonyHaMa 3aKkoHa o papny, Cayxobenu inacnux PC, 6p. 61/05, w. 10;
Ilpemior 3akoHa 0 M3MeHaMa I ZOIyHaMa 3aKOHa O pajy ca o6pasioxemeM ZOCTYIAH
Ha agpecu: http://www.parlament.gov.rs/upload/archive/files/lat/pdf/predlozi_zakona/234,
16. cenrrembap 2015.

18  3akoH 0 U3MeHaMa U ionyHaMa 3aKkoHa o papy, Cnysbenu inacuux PC, 6p. 75/14, 4. 86;
ITpensor 3akoHa O M3MeHaMa 1 JoIyHaMa 3aKoHa O pajiy ca oOpas/ioKeeM JOCTyaH

Ha azpecu: http://www.srbija.gov.rs/vesti/dokumenti_pregled.php?id=208453, 18. cenrem-
6ap 2015.
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Hor TekcTa 3P us 2005. roguHe, Kao U HEeroBUX MOTOIBMX M3MEHA U JIONyHa
n3 2005. n 2014. roguHe, KojuMa je ypeheH MHCTUTYT KOMIIeH3alMOHe Ha-
KHasie.

I3 o6pasnoxema [Ipemora 3akoHa o pa;ly,19 nocras/penor HapopgHoj
ckynutyay Penty6nuke Cp6uje y HoBeMOpy 2014. rouHe, Kao 11 00pasokerma
IETOBUX [IOIHNjUX M3MeHa U [OIyHa, IpoM3MIas3y Aa XapMOHM3aluja ca
pagHOmpaBHUM cTaHAapanMa EY 3a nmoTpe6e uHTerpalyuje npeacTaBba UM-
IepaTB, OCHOBHM M HENPEKMHYTH ratio legis, IITO YMHM HEOIXONHMM Ja
aHa/lM3a 3all0oYyHe caryeflaBambeM HaunHa ypehuBamwa mocieania He3aKoHM-
TOT OTKa3a y 3eM/baMa 4iaHumama EY.

Kaxo Ha HuBoy EY He noctoje yHndopMucanu KOMyHUTApHU pafiHu
CTaHJAPAM IO HMUTABy IPABHUX IOC/ENIIA HEe3aKOHWUTOT OTKAa3a, HaIMO-
Ha/THUM 3aKOHOaBCTBMMa wiaHKa EY oBo nmurame je 6110 Ha cacBUM pas-
nu4uTe HaunHe ypebeHo.

Tako je, nocnento cripoBogehy KOHIIENT ,,PIEKCUTYPHOCTH, 3aCHOBAH
IPeBacXOfHO Ha (IeKCMOMTHUM YTOBOPHMM OJHOCUMMA ¥ nbepanusaryjn
peXimMa IpecTaHKa pajHOT OJHOCA, BEJIMKM OPOj eBPOIICKIX 3aKOHOJABCTA-
Ba (KOMIICH3AaI[VIOHy) HaKHaJly IpelBUMIEO KA0 jeAMHY IOCTIeAVIly He3aKo-
HUTOT OTKa3a, OK je peMHTerpauujy mpoImcao Kao Msys3eTak, pe3epBUCaH
3a Manu 6poj crydajeBa, Kao IITO Cy AMCKPUMMHALMjA U OTKa3 CHHAMKAI-
HVIM Vi PafHIYKUM IpefCcTaBHALVIMA, Te APYTUM KaTeropyujama samruhennm
op oTkasa (Ha mpumep, benruja, Jancka, lllnanuja, ®uncka, JlykcemOypr,
Xonauauja). Ca gpyre cTpaHe, y BeIMKOM Opojy Ap)KaBa peMHTerpanuja je
6una npensubena He kao mayserak, Beh kao jemHa op Moryhmx mocnmenuia
OTKasa Koja je Moryla OUTM 3aMereHa HaKHAJOM Ha 3aXTeB HeKe Off CTpa-
HaKa, WIM OfTyKOM OpraHa KOju OfjIydyje O NMPEeCTaHKy pPajHOr OFHOCA, Y
CKJIaJly ca 3aKOHOM, KOJIEKTMBHMM YTOBOPMMA, WIM OfjlyKaMa He3aBIC-
Hux Tena (Ha npumep, Hemauka, ®@pannycka, Ilopryran, VMpcka, Benmka
Bputauuja, Vitammja,”’ Mahapcka®!). Konauwo, y ompeherom 6pojy apxasa,
penHTerpanuja je 6uma npensubena Kao jeguHa onuyja, 6110 TAKO LITO 3aI10-

19 3akou o pany, Cayxbenu inacuux PC, 6p. 24/05; IIpemaor 3akoHa o pany, Braga Pe-
ny6nuke Cp6uje, 05 Bpoj: 011-7759/2004-1 op 25.11.2004. rogune, Apxusa Haponne
ckynuruHe Penry6rmmke Cpouje.

20 Y Vtammju je cyn y, 3aBUCHOCTH Off BpCTe OTKa3a, Hapeh1Bao pemHTerpanyjy ys ucmma-
Ty HaKHaJie U3Ty6/beHNX 3apajia WM MCIUIATy KOMIIeH3alyje, C THM IITO je ¥ IIOCIofa-
Ball MOTao Jia 3aXTeBa JMCIUIATy KOMIIeH3alje yMecTo Bpahama Ha paj. Bupgetu Bue
y: European Commission, Termination of employment relationships, Legal situation in the
Member States of the European Union, Brussels, 2006, ctp. 72, 135.

21 Y Mabapckoj je pemHTerpanmja, Ha 3aXTeB MOCIOAABIIA VIM 3aIlOCTIEHOT, MOITIa OMTI
3aMerbeHa HaKHAJIOM Y M3HOCY Off [iBe IO IBAHAECT 3apaja, y3 IPaBO 3aII0C/IEHOT J1a, T10-
per HakHaje, OCTBapy IIPaBo 1 Ha M3HOC IIPOCeYHe 3apajie 3a IIepHof Koju Huje pajuo.
Bupetnu Bume y: Jbybunka Kosauesuh, ,,EkoHOMCcKa kpusa u pedopMe pafHOr 3aKOHO-
IaBCTBa y eBPOIICKUM JIp>KaBaMa, ca MOCEOHMM OCBPTOM Ha IpaBMIa O OTKa3y yroBopa
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C/IEHOM HMj€ HU IIPECTajao paJHM OJHOC TOKOM CIIOPa O 3aKOHMTOCTM OTKa-
3a (Ha mpumep, IlIBencka), M Tako WITO peMHTETpaIMja, YKOINKO Ce OTKa3
YTBPAM Kao He3aKOHUT, HIje MOITIa OMTY 3aMeleHa HaKHAJOM MM je TaKBa
moryhuocT 6uma kpaje orpanmdena (Ha mpumep, Aycrpuja, [puka).??

Vimajyhu oBe OKOTHOCTM Y BULLY, jaCHO je ja y epuopny ycBajama 3P y
Mapty 2005. roguHe, OMHOCHO 3aKOHCKMX M3MeHa u3 jyna 2005. roguHe, Ha
HnBoy EY Huje mocrojana yHudunmpana perymaTuBa WM Ipakca Koja 6u
CPIICKOM 33aKOHOJIaBLly MOITIA [ia IIOC/TY>XM Kao Y30p U cCa TOT acIlleKTa pac-
BeT/I/ IeTOBY VIHTEHIVIjy ¥ OHOC CIIOPHMX OfIpefion.

ExoHoMcKa Kpusa Koja ce pasbykrana y jeceH 2008. ropguHe mopar-
HO je HaBeJIa IIOC/TOJaBIie /ia Tpake HOBe OO/MMKe OpraHu3aluje paja u uc-
KOPMCTe MpefHOCTU (PIeKCMOMTHOCTH, IITO je IMOCTeAUYHO HOBEIO O Tora
la ce TOCTIembUX roguHa nosehasa 6poj ApxkaBa y KojuMa HaKHaja IITeTe
IpefCTaB/ba jelUHM MHCTPYMEHT 3alUTUTE 3a C/IyYaj HE3aKOHMUTOT OTKasa,
OCUM Y M3Y3€THUM C/Iy4ajeBMMa, KaKaB je JUCKPMMUHATOPCKM OTKa3. Tako
CY, Ha IIpUMep, MPOLeCHE TapaHTHje U CAHKIMj€ 33 CIy4aj HE3aKOHUTOT OT-
Kasa 3HauYajHO yMmameHe’ y HOBoM MahapckoM 3akoHMKY O pajy, mpema
koMe Bpahame Ha paji BMIle He IpeCTaB/ba PEfOBHY IOCTIEAUIY He3aKo-
HITOT OTKa3a, Beh ra Mo)ke 3aXTeBaTM CAacBMM Y3aK KPYT 3alOC/IEHUX KOju
YKUBajy HApOUUTY 3aIUTUTY Off OTKa3a, JOK je BUCMHA HaKHaJle U3ry0/beHIX
3apajia OrpaHM4Y€eHa Ha HajBuie 12 sapana.24 Pedopmom mranujanckor paj-
HOT 3aKOHOJJaBCTBa, HAjoIITHje MOCMAaTPaHO, NMPONMCAHO je fia 3aIloce-
HU y C/Iy4ajy He3aKOHMTOI OTKa3a MMajy IpaBO Ha HAaKHAZy y M3HOCY [0
HajBuIe 24 3apafie, JOK je IIPaBO Ha PEMHTErpalnjy YKUHYTO, OCUM y BPJIO
ycKoM 6pojy crydajeBa, Kao IITO je TO Ha IpUMep, CIIy4aj AUCKPUMUHATOP-
CKOT OTKa3a, IIpM Y€MY je YaK U 3aIl0C/IeHVMa KOjuMa je IIPMU3HATO MpaBo fia
3axTeBajy Bpahame Ha paj orpaHMYeHa BJMCMHA PECTUTYL[MOHE HAaKHaJe Ha
12 MeceyHMX 3apajia, y3 MOTYRHOCT BeHOT yMambemba 3a U3HOC IPMMamba Koje
je OTIyIITeHN pagHUK Y MehyBpeMeHy OCTBAapMO MM MOTAo fja OCTBApu.>

Y tuM okonmHocTuMa je 2013. roguHe mouena IpuUIIpeMa M3MeHA U
monyHa 3P, Koje cy BpleHe IO, CHOXHUM yTHUIAjeM CTPaHNUX IPUBPETHNUX
KOMOPa, HEB/Ia[VHUX OpTraHM3alMja M JPYTMX MHTE€PECHUX IpyIa, ca pas-
JTMYUTUM apTyMeHTMMa O HMOTpebu Qrekcubunmsalyje pagjHOTr 3aKOHOAAB-
CTBa y Wby NIpMBJIadYerba CTpaHMX MHBecTHnLyja. lllTaBue, y o6pasnoxemny

0 pagy - Moryhe moyke 3a cpICcKO pagHo mpaBo', IIpaso u ipuspega, 6p. 7-9/2014, cTp.
514.

22 Buuie o mpaBHOM peXXUMY IMOC/IEAUIA HE3AKOHUTOT OTKa3a Y 3aKOHOJABCTBMMA YIAHU-
na EY y: European Commission, #as. geno, ctp. 71-73, 79, 95, 134-136.

23 O mpeTXOfHOM 3aKOHCKOM pelllelsy BUAeTH Bulile y GycHOTH 6p. 20.
24  Jb. KoBaueBuh, Has. unanaxk, ctp. 514.
25  Ibid., 514-515.
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ITpemmora 3P m3 2014. ropyHe eKCIUIMLIIMTHO je HaBefleHa morpeba ma ce
brekcOMITHUjUM perynucameM OfHOCa U3MeD)y mocofaBana 1 3aloC/IeHNX,
y ckmapy ca MehyHaponHuM craHpgapiuma, o6e3benn 3afoBo/bere morpeba
3aIIOC/IeHNX U TTOCTIOfiaBalla y peryayucamy mbUXoBux Mehycobnmx onHoca.%®
OBo je, mOCTIE[UYHO, OBETIO /1O Tora fia je BehnHa pemrerba 6ma mpeioxxeHa
y KOPMCT IOC/IOfjaBalia, y LM/bY CMambemha TPOIIKOBA U (rrekcubumsanyje
MIOCTYIIKA OTKas3a.

Crora je Maso BepOBaTHO Jja 61 CPIICKM 3aKOHOJaBall, y epyu 00MM-
He peflyKljyuje NpaBa 3all0C/IEeHNUX U3 PajIHOT OJHOCA CIIPOBENlEHE 3aKOHCKOM
pedopmom n3 2014. ropmHe, y OKBUPY KOje Cy JPACTUYHO CMameHa 4YaK 1
HOBYaHa JlaBama 3alloCJieHNMa Koju 6e3 cBOje KpuBHMIle OCTajy 6e3 mocia
ycie, OpraHM3alMOHNX, €KOHOMCKMX M/IM TEXHOJIOIIKMX IIPOMEHa Koj II0-
cnonasia’’, O3BOMIO A 3aMOCTIEHY KOjUl CBOjOM BObOM onbujy Bpaharbe
Ha paji OCTBapyjy IPaBO Ha KyMyIauujy PeCTUTYLMOHE M KOMIIEH3aIOHe
HaKHafle.

Haume, KymynaTMBHOM IIPMMEHOM HaKHajia, 3allOCIEHM KOju He
XKele fa ce BpaTe Ha paji Owim 6u y BenmukoM Opojy caydajeBa HoBefie-
HJ Y TIOBOJ/bHVjU (PMHAHCHUjCKM IIOJIOKAj Off 3aIIOC/IEHNX Koju Cy 6e3 cBoje
BOJbE OTIYLITEH) Kao BUIIAK 3aIIOCIEHMX, YiMe O fourio Ko ¢prarpaHTHO
Hejef[HAKOT TpeTMaHa 3alOoCIeHNX y YIOPeAVMBUM IPaBHUM U aKTUYIKUM
CUTyallMjaMa, IITO ce MOXKe BUIETH Ha caefieheM MIyCTpaTMBHOM IIpUMepY.

3anocneHn A, KOjM je HE3aKOHUTO OTIYIUTEH U He 3aXTeBa fla ce Bpa-
TU Ha paj, 25 roguHa je paguo Koj IOoCIofaBla, uMa 50 roguHa XMUBOTA,
IBOje Jielle Ha peJOBHOM IIKOJIOBalby M HesamlocneHy cynpyry. CarmacHo
KpuUTepujyMmnma 3a ofipehuBame KOMIIeH3alMOHe HaKHaje MMa CBe IITaHCe
ma My ucra 6yne gocybeHa y BUCHMHM Off MaKCMManHKX 18 3apaja. YKOIUKO
Ou 3amocieHoM A 6MI0 MPU3HATO M IPaBO Ha PECTUTYLMOHY HaKHAJY, OH
6u y momeHTy X 610 UMHAHCHjCKM [IOBEfieH y CUTYalMjy Kao fia je O TOr
MOMeHTa pPajiiio, y3 IpaBo Ha 18 3apajia kKao KOMIEH3alujy pro futuro. 3a-
nocnenn b, koju ce y ucrom MoMeHTy X yTBphyje Kao BMIIaK 3alIOCTIEHNX, a
KOj¥ MMa jeffHaK 6poj rofiiHa CTa)ka KOJ IOCTI0fjaBLIa, TOAHA XIBOTA 1 VICTe
HOpOfiINYHe IPUINKE, MOXKe 10 OCHOBY HECKPMBJ/bEHOT OTKa3a Jla OCTBapy
MaKCVMMaJHO cBOjuX 13 3apapa, on Tora 8.33 3apajja Ha MMe OTIpPEMHMHE
u jou oxo 4.5 cBoje 3apajie Ha MMe HaKHajle Y IepUOJY He3alloCIeHOCTH,
Iak/e YKYIHO 3a oko TpehuHy Mame off 3amocnenor A. Jlakie, 0 MOMeHTa
X, 3amocnenu A 1 3anocienu b 6u 61 y ancomryTHO NCTOM MaTepyjalHOM
nonoxajy. Mehyrtum, sanocnenu A 6u y cinydajy Kymynanuje HakHaja, 6es

26 Ilpemmor 3akoHa 0 M3MeHaMa ¥ HOIlyHaMa 3aKOHa O pajy ca olGpasioxermem, cTp. 1
obpasyoxemwa, NOCTYHaH Ha ampecu: http://www.srbija.gov.rs/vesti/dokumenti_pregled.
php?id=208453, 18. centembap 2015.

27 3P um. 158.
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HpaBUYHOT Pa3jiora, pro futuro 61o y HecpasMepHO 60/beM MaTepujaTHOM
IIOTI0XKajy y OIHOCY Ha 3amocieHor b, 6ynyhu ma n3Hoc KoMIIeH3aIoHe Ha-
KHaJle 3HaTHO IIpejla3yl M3HOC OTIIPEeMHMHE M IpMMaiba 110 MpONNUCUMA O
He3aIloC/IeHOCTH, LITO je MOTIIYHO MpalMOHATHO, ¢ 003upoM fa je Oyayha
HE3aI0C/IEHOCT 3aIMOC/IEHOT A CTBap IEroBOT 1M300pa, IITO Huje CIydaj ca
sanocneHuM b. HeobjammyBa HelpaBefHOCT OBe CUTYalyje MOCTaje jolI
¢arpaHTHMja YKONMKO je pasjior of0ujama 3arocieHor A f1a ce BpaTy Ha
paj MpoHaTaXKemwe APYTor, 60/ber Mmoca.

IV 3akmpydak

[IperxogHa aHanM3a IOKa3yje Aa CafpXXMHY CIOPHUX 3aKOHCKMX
ofipen6u Tpeba pasymeTu Tako fa Ce MCIUIATOM KOMIIEH3al[MOHe HaKHaje
nocmopasar ocnobaha cBux mapux ob6aBesa Impema 3alOCIEHOM 110 OCHO-
BY HE3aKOHUTOCTM OTKa3a, OJHOCHO fla JMCIUIaTa KOMIIEH3alMOHe HaKHaje
3aMemyje 1 Bpahame Ha paji, Kao IJTaBHO ¥ PECTUTYLIMOHY HaKHaJY, Kao aK-
IIECOPHO TIPaBO.

Jesanuko Tymaueme, HauMe, He OCTaB/ba IIPOCTOpa AUIeMaMa y IO-
IJIefly 3Ha4Yera M OJHOCA CIIOPHMX 3aKOHCKMX OfipefOu, IITO YOCTaloM, He
ocropaBa Hu ofipeheHnu 6poj 3acTyIHMKa Teopuje KyMmynanuje.

VcToBpeMeHO, CCTeMATCKO TyMaderme, KoMe Cy IMOABPTHyTe He caMo
CIIOpHe 3aKOHCKe ofipenbe, Beh M aprymeHTM Koju ce MCTUYY Y IPUIOT
00aBe3sHOj KyMy/Ialyju, Iokasyje fia je Tesa 0 06aBe3HOj KyMy/Iallyji 3aCHO-
BaHa IIPEBACXOJHO Ha ex dequo et bono IPUHINITYy IPETOPCKOT IIpaBa, a He
Ha IPONUCUMa KOju YVHe NpaBHN nopenak Perry6muke Cpouje.

Hamnme, mocmaTpameM KoMIIeH3alOHe HaKHaJe Kpo3 nHcTuTyTe 300
He JJoKa3yje ce KOMIIEMEeHTapHOCT KOMIIeH3al[JIOHe U PeCTUTYI[MOHe HaKHa-
Zie, KOja Oy oIpaBfaja BUXOBY KYMYIaTUBHY IPUMEHY, HUTH Ce 0Ka3yje Aa
Ce VICIUIATOM KOMIIeH3al[MOHe HaKHajfle racy caMo oOaBesa Bpahama Ha paf,
IOK IIPaBO Ha PeCTUTYLVIOHY HAaKHAJy HacTaB/ba Aa nocroju. VM He camo To,
Beh cucremarcko Tymauere 1mokasyje ma 6m Kymysaiyja KOMIIEH3aI[IOHe U
PeCTUTYIOHe HaKHaJe, Py 1ocTojeheM 3aKOHCKOM pellieby, pesyaTupana
¢dmarpaHTHUM TOBpefjaMa OCHOBHMX Haderna u oppenbu 300, Tako mro 6u
3aIoCiIeHNMa Kojit He 3axTeBajy Bpahame Ha paj y ogpebennm cnyvajeBuma
6una omoryheHa snoynorpe6a npasa Koja 6, IpOTUBHO Hadeny CaBeCHOCTHU
U TIOLITEHa, BOAIA CTUIaky 6e3 OCHOBA.

OBakaB 3aK/by4aK MOAP>KaBa ¥ TeNEOJIOMIKO TyMadembe, Koje yKasyje ja
IPYIITBEHM KOHTEKCT ycBajama 3P m3 2005. ropuHe, a MoceOHO IMOCTENIBIUX
u3mena m3 2014. romumHe (€KOHOMCKA Kpu3sa, MOTpebe TPXKUINTA pafia,
¢bnexcubunM3alyja pafHIX OFHOCA), YNHU MalIo BepOBaTHOM MoryhHocT fa
je MHTeHIIMja 3aKOHOAABIA O1/Ia Jla Cce 3all0C/IEHOM Koju ofbuje Bpahame Ha
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paj ImpM3Ha IPaBO Ha KyMY/Ialujy HaKHajia, IIOCeOHO Kajja ce ¥IMa y BUJY
fla 6M TaKBMM TPETMAaHOM OBa KaTeropuja 3aIllOC/IeHNX Ou/la HeollpaBJjaHO
TOBefleHA y MOBO/bHU)Y TIOJIOXKAj Of BMIIKOBA 3aIlOCTIEHNX, 4Mja Cy IIpaBa
IOPacTUYHO CMakbeHa 3aKOHCKMM HobenaMa us 2014. ropune.

Yopkoc oBMM 3aK/bydIMMa, YMIbEHNUIA [d je MuTarbe Koje je Ipef-
MeT OBe aHajM3e M3a3Ba/N0 OOMMHY AUCKYCHjy ¥ BEeNUKY AMCKpENaHIy Y
TyMademIMa U IIPYMeHN CIIOPHUX Offpefi0u, yKasyje Ha HeOIXOAHOCT Jla My
3aKOHOJABall TOCBETH MaXKIbY.

De lege ferenda, nerucnarop 6u, y uMe Hadesna IpaBHE CUTYPHOCTH,
Tpebaso a 3aKOHCKM TeKCT KOPUTYje TaKo Jja eKCIUIMIIMTHO MPOINIIe A2 JIN
ce KOMIIEH3aIVIOHA U PeCTUTYLMOHA HaKHajja MehycoOHO mckpydyjy mmm
Kymynupajy. VIcToBpeMeHO, y Cly4ajy NpONMCUBamba KyMy/laliyje HaKHa-
fa, 6umo 61 HEONXORHO YTBPAMUTU 6apeM MUHMMA/HE YCIOBe 3a IPUMEHY
OBOT MHCTUTYTA, KOju OU eIMMMHUCAIY MOTYhHOCT 3710ynoTpebe 1 cTuijama
6e3 OCHOBa, Te y TOM ILyby npomucaru (1) xpurepujyme 3a usbop nsmeby
penHTerpanje ¥ KOMIEH3alMOHe HaKHa/e U (2) HauuH yTBphema naHa mpe-
CTaHKa PaJiHOT OfIHOCA 3aIIOCIEHOT Koju He Tpakyu Bpahame Ha paji, Kako 6u
ce TIOBYKJIa jacHa rpaHmia n3Mely mepmopa y kome octBapyje npaBo Ha pe-
CTUTYLMOHY U IIepyOfa OYeB Off KOTa OCTBapyje MPpaBoO Ha KOMIIEH3ALMOHY
HaKHapy.

Ana LAZAREVIC
PhD student at the Faculty of Law, University of Belgrade

DAMAGE COMPENSATION AS A LEGAL
CONSEQUENCE OF UNFAIR DISMISSAL

Summary

The Serbian Labor Law stipulates particular kind of damage compensa-
tion, which can be granted by the court to an employee whose employment has
been unfairly terminated, but who does not claim for reinstatement (hereinaf-
ter: supstitution compensation). Considering the fact that such posibility did
not exist in the preceeding period, along with the fact that wording of the Law
provisions is not entirely clear, this new institute has so far provoked numerous
debates among labor law experts, with following essential question: Does supsti-
tution compensation excludes right of the employee to claim damage compensa-
tion equal to the total amount of lost salary and other income, which always
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belongs to an employee who claims for reinstatement (hereinafter: restitution
compensation), or these damage compensations should be cumulated? The fact
that court practice took firm stand that these compensations should be cumu-
lated, hence, without persuading arguments, requires more profound research
of this topic, due to its legal, economic and social implications. Therefore, for
purpose of this research, relevant legal provisions stipulating supstitution and
restitution compensation have been challenged by different interpretation tech-
niques composing dogmatic method, in order to reach a clear and argumented
conclusion about their mutual relation.

Key words: unfair dismissal, damage compensation, lost salary, reinstate-
ment, restitution compensation, supstitution compensation.

111



