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YTAHIIN

YK 334.726:336.221(73) ; 336.226.14(73)

ap Cnexcana CTOJAHOBU'h

BaHpenHu npodecop Pakynrera 3a MOCTOBHO MHAYCTPUjCKI
MEHaHIIMEHT

Yuusepsurer ,,Yunon - Hukona Tecna“, Beorpan

KOPIIOPATMBHE MTHBEP3UJE ¥ IIOPECKOM
ITPABY CJEIVILEHNX AMEPMYKUX [IP;KABA

Pe3ume

Pag ce 6asu uuiiarvem KOPUOpATIUSHUX UHBeP3Uja KAO PeHoMeHa,
WMutiuuHol, 3a amepuuxo fopecko ipaso. MyniiunayuoHanHe Komilauuje, y
Uumy witio Huxel iopeckol oililiepeheroa, ipebauyjy ceoje iopecko pesugeHii-
citiéo u tpoduitie y gprase ca 1osomHUjum topeckum pexcumuma. Kaxo 6u
ciipeuune Tybuiiax Upuxoga, amepuuxe 61Aciliu HOKyuiaeajy ga, yceajarvem
PA3IUMUIUX 3aKOHCKUX peuderva, 3agpice Komianuje u upoduitie Ha c80§0j
wepuiiopuju. Ilocnegrux ioguna, unileH3uilieili KOPUOPATUUSHUX UHBEP3Uja
3HATIHO je T0jauaH, WO je YIUYAano Ha pasmMubared o c6eobyxeailinoj pe-
popmu amepuukol fiopeckol cuciiema.

Kmwyune peuu: myninunayuonanne komiianuje, CAJll, kopiiopaitiuere uneep-
3uje, upebauyusare Upopuiia, eposuja Hopecke OCHOBULE,
ognaiarwe tnahawa tiopesa, iopecka esasuja.

I YBom

Ca pa3BojeM IIOCTIOBHE aKTUBHOCTH Y CBETY 3HAYajHO je HapacTao 6poj
KOMIIaHMja KOje IOC/Yjy Y BUIIE Op)KaBa, TAKO3BaHMX MYITMHALVOHATHUX
koMmauuja (eHr. multinational companies — MNCs). VI He camo 1ITO jemHa
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YIAHLN IIpaBo u npuBpena

KOMIIaHNja, U3 CBOje MAaTM4He [ip)KaBe, OCHMBAIEM OTrpaHaka M uamjana,
VP TOCTOBalke IO APYTMM Jp)KaBama, Beh fmomasm m 1o mosesuBama
OBe WIM BUIIe MYITMHALMOHATHUX KOMIIAHMja WIM IIpey3MMaiba jefiHe
KOMIIaHuje (MM BMIIE IJIX) Off CTPaHe Apyre My/ITHHAIVIOHATHEe KOMIIaHMje.
ITopen Tora mTo OBaKBe TpaHCAaKIMje MMajy mobap mpuspenHM edekar 1o
€KOHOMIjy Jp>KaBa y KOjuMa KOMIIaHUje TIOCITyjy, TIOBE€3aHe Cy U Ca Pas/IndIn-
M 3710ynorpebama. Ca acrekTa nopecke u QycKamHe IOTUTHKE, HAPOINUTO
ce MCTMYe TTojaBa n3beraBama niahama 1mopesa, ¥ TO Kako y BULy 3aKOHUTE,
TaKO U Y BUJY He3aKOHUTe Iopecke eBasuje. KoMmmaHuje ce yecto moBesyjy
KaKo 611 cBoje mopecko onrepeherme yMamuie 3a IpyIly Kao Lie/lMHY, a/lv U 3a
TI0jef[THauHe YIAHOBE TpyIie. YMamembe ce, Hajuemnhe, BpIIN y BULY TOPECKOT
KOHCONNIOBamba Koje je HapOuMTO IPUCYTHO Y ApKaBama EBporcke yHuje,
I7le 3aKOHOJAaBCTBO MHOIMX JAp>KaBa-wIAHMI]A JNOIYIITA ¥ IPEKOTPaHUYHO
KoHcomupoBame. [lopen oBoOr, eraTHOr HauMHA, KOMIIaHMje Ipuberasajy u
PasIMYNTUM TeXHMKaMa KOjuMa CBOjy IIOPeCKy OCHOBMITY yMamyjy (TpaHc-
¢epHe IieHe, yTameHa KannuTaausanuja, uTH.), a Kpajiuu edexar je mrahame
Mamer Iopesa. YHoTpefa OBMX TEeXHNKA, Kao M 3JI0yHOTpeba JjIerasHo
YCTaHOB/bEHNUX MOPECKNUX OeHepuInja, MOXKe JOBECTH IO €pO3Kje HallMOHaI-
He TIopecke ocHoBuIle. Takobe, decT je cydaj u ga KOMIaHuje He IPUjaBbYjy
cBOje mmpoduTe y Ap>KaBaMa y KOjuMa MX OCTBapyjy M mpebalyjy ux y fgpyre
IpkaBe, Hajuemhe mopecke pajese. OBa, cBe IPUCYTHHUjA [10jaBa y BEIVKIM
MY/ITHHALMOHA/IHUM KOMIIaHMjaMa, aJllapMMpaa je CBeTCKy jaBHOCT. Hapo-
41TO, HAKOH M30Mjama CBETCKe eKOHOMCKe Kpu3e, Off KOje Hajjaue eKoMuje
cBera jom yBek ocehajy mocnmenuie. Yiopeno ca mpefysuMameM Mepa Of
CTpaHe fipKaBa ¥ MehyHapomHuX opraHmsanyja 3a 3aycTaB/bambe IIOPECKIX
3110ynoTpeba, MyITHHAIMOHAIHE KOMIIaHNje TIOCTajy CBe ,,JJOBUT/BMBUjE” 1
Ha CBaKy HOBY Mepy OAT0OBOPE HOBJMM Haul{HMMa yMamblBambha CBOje IopecKe
obaBese.

Y uspasuto KoMIeKCHOM nopeckoM cucremy CjenumeHnx Amepud-
kux JIp>xaBa (CAJl) uspaxkeHa je IojaBa KOPIIOPAaTMBHUX MHBep3uja (€HT.
corporate inversions), IIyTeM KOjUX aMepyYKe MYITHHAIVIOHA/THe KOMIIaHUje
HOKYIIIaBajy Ja U30erHy BeMMKO Hopecko onTepehere KoMe Cy U3IOXKeHe Y

CA[I.

II AMepuMYKM CHCTEM ONOpe3NBamba JOXOTKAa KOMIIaHNja

CAJl npencTaB/pajy jeAMHCTBEHY IIPUMep caBpeMeHe Jip)KaBe Koja du-
3MYKa U NpaBHA JMIA ONOpe3yje NPUMMEHOM KpUTepUjyMa JIp>KaB/baHCTBA.
OusnyKa 1MIa Koja IMOCeNyjy aMepUYKO JIP>XKaB/baHCTBO YMTABOT XXMBOTA
06Be3HMIN Cy aMePIYKOT TT0pe3a Ha JJOXOJAK, HE3aBICHO Off TOTa I7ie 10X0-
TaK OCTBapyjy U HE3aBUCHO Of Tora rje >kuse. CIMYHO je M ca KOMITaHMjaMa:
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10-12/2015. Cuexxana Crojanosuh (ctp. 5-18)

Kajia je koMmmnaHuja HKopropucana y CAJl, ona je y o6aBesu jja iaha ame-
PUUKM TTOpe3 He caMo Ha Ipuxofie Koje ocTapyje Ha tepuropuju CAJl, Beh
U Ha TIpUXOJie KOje OCTBapyje y ApyTUM fipkaBama. To 3Ha4M fla ce y offHOCY
Ha aMepyyYKe KOMIIaHMje IPUMEIbYje CUCTeM OIOpe3yBamha CBETCKOT JOXOTKa
(enr. worldwide taxation system). lllTaBuie, aMepudke KOMIaHMje Cy JyXKHE
na mwiahajy mopes aMepukoj mopeckoj cny>xou (er. Internal Revenue Service
— IRS), yak u Kajia 4nTaB IPOPUT OCTBAPYjy Y MHOCTPAHCTBY. MebyTum, mox
ce y OfHOCY Ha Hal[MOHAJIHe KOMIIaHMje IPUMembyje CUCTeM OIOpe3MBarba
CBETCKOT JIOXOTKa, y OIHOCY Ha CTpaHe KommaHmje Koje nocnyjy y CAJIl u
OCTBapyjy IpUXOfe, NPUMERYje Ce CUCTeM TEPUTOPUjaTHOT OIOPE3UBarba
(eHr. territorial taxation system). OBO 3Ha4M Jja CTpaHe KOMIIaHUje MOAJIeXY
rrahamy mopesa 1o UCTOj CTOIM ¥ HOJ, UCTUM YCTIOBMMA, Kao ¥ HaIlMOHaTHe
KOMIIaHUje.

ITpuMena 4ymcTOr CHUCTEMa ONOpe3MBama CBETCKOI JIOXOTKAa Ha Ha-
LIOHA/IHE KOMIIAHMj€ ¥ TePUTOPUjaJHOT JOXOTKA Ha CTpaHe KOMIaHUje, y
Be3N je ca ofpehuBameM pe3nsieHTCTBA NPaBHUX JIMIA Y IIOPECKOM IIPaBY
CAJl. Y oBoj apxaBM, pe3uAeHTCTBO KOMIIaHuja oppebyje ce mpumeHoM
KpUTEepUjyMa MecTa MHKopropucamwa (eHr. place of incorporation), Tako na
cam umH perucrpanuje y CAJl, koMmnaHuje 4MHU MOPeCKUM OOBe3HMUIIMA
oBe fpkaBe. Yak, 1 Kajla KOMIIaHMja YOIIITe He 00aB/ba IIOCTOBHY aKTUB-
HOCT Ha aMepU4KOj TePUTOPUjI, Beh ce YMTaBO HEHO IOC/IOBame OfBMja Y
MHOCTPAHCTBY, Iy>kHa je fa mnaha amepudku nopes?. Vimajyhu y Bumy us-
Pa3uTO BMCOKY aMepMUKy 3aKOHCKY CTOIy IIope3a Ha JOoOMT Kopropanuja
o, 35%, KOMIIaHMje HAacTOje Ja CBOje IOC/IOBambe OPraHu3yjy Tako Ja MM
nopecko ontepeheme Oyze MTO Mame. Y TOM IM/by, MHOTe KOMIIaHMje Koje
Hocyjy uckpbyunBo Ha tTeputopuju CAJl, 6upajy cekrope MHAyCTpuje 3a
Koje cy mpepBubeHe 3Ha4yajHe NMOpecKe ONAKIINIIE M HIDKA epeKTHMBHA CTO-
ma’, a OHe YMjU Ce BENMKMU JI€0 VT T[eJIOKYITHA TIOCTIOBHA AKTUBHOCT OJIBUja
y MHOCTPAaHCTBY, 00MIaTO KOpucTe MOryhHOCT ommarama 1iahama mnopesa
(enr. defferal of taxes). Ped je o pexxumy y OKBUpPY KOTra KOMIIaHMje VIMajy
MmoryhHocT fja mnahame cBoje mopecke o6aBese, 3a MPUXOJe OCTBapeHe BaH
teputopuje CAJl, opyioxke cBe Kok npuxofne He TpaHcepuury y CAll y 06-
JMKY JVBUAEHAM WM y/Iarama y MaTUM4YHy Komnauujy. IIpu toMm, ako je mpe
penarpujanuje miaheH mopes y cTpaHoj Ap>kaBu, ofo6paBa UM ce IOPecKn
KpefiuT, 4yiMe ce Iopecka obaBe3a KOMIIaHMje yMamyje 3a M3HOC CTPAHOT

1 Stuart Webber, ,Escaping the U.S. Tax System: From Corporate Inversions to Re-
Domiciling®, Tax Notes International, Vol. 63, No. 4/2011, ctp. 279-280.

2 M. Desai, J. Hines, ,,Expectations and Expatriations: Tracing the Causes and Consequence
of Corporate Inversions, National Tax Journal, Vol. 3/2002, ctp. 410.

3 Alexandra Thorton, The Skinny on Corporate Inversions, Center for American Progress,
2014, cTp. 3.



YIAHLN IIpaBo u npuBpena

nopesa.* Ha oBaj HaunH, ciipeyasa ce TojaBa IBOCTPYKOT ONOPE3NBaba MC-
TOT TIpUXofa. Amn, MMajyhm y BUIy fa je BUCMHA aMepudKe IIOpecKe CToIe y
CaMOM BpXy Ha JIMCTM HajpasBUjeHuX (M OCTaINX) ip)KaBa CBeTa, KOMIIaHuje
Cy yBeK y o6aBe3M Jja, M opey IaheHor CTpaHor opesa, M1aTe M aMepuIKu
nopes Ha MHOCTpauu npuxon. C 063upom Ha To #a amepuuknM Ilopecknum
3akOHMKOM (eHr. Internal Revenue Code) Huje npenBubeH BpeMeHCKYU OKBMP
3a penaTpujalnjy IpuUxXoza, TO BEMUKU O6p0j aMepUIKIX MY/ITHHAI[IOHATHIX
KOMITaHMja TpuberaBa aKyMyZIalyjy CBOjUX MPUXOAA y MHOCTPAHCTBY, I0-
ceOHO y p>KaBaMa ca M3Pa3nTO HUCKOM M/IM HMKAaKBOM CTOIIOM IIOpe3a Ha
TOXOfaK. Ycieq 0Bora, MOXKe ce JECUTH Jia HbUXOBY IPUXOAM OCTaHy IOTITy-
HO BaH JIOXBaTa aMepyyKe Iopecke cyxx6e. VHaue, ofrarame nopecke o6a-
Be3e JJ03BOJ/bEHO je 3a TaKO3BaHM ,aKTVMBHM NOXOAK“ (eHT. active income),
IOK ce ,TIACUBHM [OXOHAK" (eHI. passive income)® yobuuajeHo onopesyje
y TOIMHM Y KOjOj je OCTBapeH, Moce6HO Kaja ce MMa y BUAY IPUXOJ OHUX
aKIMOHapa KOju Ha HMBOY KOMIIAaHUje MOTY YTUIATH Ha OIJIyKy O MECTy
VHKOpIIOpaLuje.

U nox mopecka o6aBe3a KOMIIaHMja KOje OCTBapyjy (aKTUBHE) IPUXO-
fie Y MIHOCTPAHCTBY HIje CTPOTO BpeMeHCKM yTBpheHa, foT/Ie cy KOMIaHuje
KOje IIpUX0f, Off IIOCTIOBama oCcTBapyjy Ha Teputopuju CAJll myxHe ma mma-
Te mope3 y Tekyhoj ¢uckannoj roguan. TuMe cy KoMIaHuje Koje jeranHo
HIOCTTyjy Ha aMepU4KOM TP>KUIITY n3noKeHe BeheM mopeckom onrepehemy y
OJIHOCY Ha OHe KOjy/Ma je JJaTa MOTYNHOCT IPpeKOrPaHNMYHOT IIOCTIOBAba.

MebyTtum, cama unMmeHNIA fa MyITHHAIVOHATHE KOMIIAaHUje UMajy,
IOHEKJIE, IOBO/bHUjU IIOPECKY TPETMaH, MHOTMMA Of] BbUX HUje NOBOJ/bHA. Be-
VKK O6poj KOMITaHuja, IOCeOHO OHMX YMjM TOAMIIBY HPOUTH IpeMallyjy
necetuHe munujapau CAJl momapa, Tpayke HauMHe [a aMEPUYKM ITOpPe3 YOII-
mTe He Iaahajy. Y Besu ca TiM, uspakeHa je IojaBa IpebaliBamba CeyI-
Ta aMepMYKMX KOMIIaHMja y Apyre Ap>KaBe, IITO je IO3HaTHje IoJ, UMEHOM
»KOpIIOpaTuBHe NHBep3uje”.

III KopnopatuBHe nHBep3uje

1. Ilojam u pa3no3u nojaBe KOpNOPAaTUBHUX MHBEP3Uja

KopriopaTtrBHe MHBep3suje mim eKcraTpujalyje MpencTasbajy GeHo-
Me€H KaJla aMepMYKe MY/ITMHAIIOHAa/THE KOMIIaHMje CBOjy MOCIOBHY CTPYK-

4 S. Webber, nas. unanax, ctp. 280.

IMTacuBHUM [OXOTKOM oOyxBaheHN cy mpuxopy Koju IOTMYy Of: Kamara, JUBMCHAN,
aHyNTeTa, 3aKyIHMHA 1 Ay TOPCKMX HaKHazia (XOHOpapa).

6 Donald J. Marples, Jane G. Gravelle, Corporate Expatriation, Inversions, and Mergers: Tax
Issues, Congressional Research Service, 2014, ctp. 2.
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TYpy peopraHusyjy IpebaunuBameM CeAMIITa MaTW4He KOMIIaHMje (EHT.
parent company) y MHOCTpaHCTBO. Pe3ynTar nuHBep3uje je perncrpanmja Ma-
TUYHE KOMIIaHMje Y MHOCTPAHCTBY, 110 IPaBIUITY, Y Ap>KaBaMa Koje pe3ueHT-
cTBO ofpedyjy nmpumeHOM KpuTepujyma cTBapHOr ceguimiTa (eHT. real seat).
Bynyhu na oBo moppasymeBa jja je KOMIIaHMja pe3UAEHT (a TO 3Ha4YM U IOpe-
CKM 00Be3HINK) JipXKaBe y K0joj 06aB/ba CBOjy IIOC/IOBHY aKTMBHOCT, aMepuy-
Ke My/ITMHAIL[IOHa/IHe KOMIIaHMje PETUCTPYjy ce Y MHOCTPAHCTBY, a Y CTBapu
CBOjy €eKOHOMCKY aKTMBHOCT 1 jja/be obaBpajy y CAJl. He camo mito ce He
BpIIN IpebalyBabe IPOM3BOJbE U IPY>Kama yCIyra, Hero 1 4uTaBa orpe-
Ma, 3aIl0C/IeH) ¥ MEHAIIMEHT OCTajy Ha aMepuukoj Tepuropuju. C 063upom
Ha TO [Ia je HAKOH MHBep3uje cefMIlTe KOMIIaHuje y APYyToj ApP>KaBU, TO OHa
BUIIlE HUje aMepUYKM OOBE3HMK 3a MPUXOJle OCTBApeHe Yy MHOCTPAHCTBY.
Ha oBaj HaumH, KoMIaHMje Kopucre pasimmke naMmeby Teopmje crBapHOr
cepumra (Koja ce mpumemyje y Hajsehem Opojy caBpeMeHMX ApkaBa) U
Teopuje MHKopnopanyje (kojy npumemnyjy CAJl), u sHauajHO yMamwyjy (Mam
usberasajy) cBojy nopecky obasesy. IIpu Tom, nsberaBame mnahama nopesa
IPUCYTHO je Kako y OffHOCY Ha 6ymyhe mpuxope, Tako ¥ y OZHOCY Ha Ipu-
XOfie KOj¥I Cy OCTBAapeHM IIpe MHBep3lje, a aKyMYIMPaHN Cy Y MHOCTPAHCTBY
(xopuirhewem MoryhHocTu oprarama mopecke obasese). Vmajyhm y Buny
fla je oBa IojaBa IIOCTanma JAOCTa m3paxkeHa Mely KommaHmjama, mobymmta
je Makmwy BIacTy, NoceO6HO 360r TryOMTKa 3HAYajHMX (IUIAHMPAHUX) HpPU-
Xofla aMepuyKor Oyiiera, Koju rogyHaMa noctaje cse Behu. 36or Tora, ame-
puukn Tpesop m KoHrpec mokymapajy Aa pasaMuuTuM JIeTaTHUM Mepama
»HaTepajy“ komnanuje Ha mwiahamwe nopeza CAJl-y.

Vmajyhu y Buply fa cy ce HaumHM M JieCTMHAIMje 3a BpIIeHme KOp-
NOpaTUBHMX MHBEP3Mja, KA0 M 3aKOHCKA perylaTyBa, BPEMEHOM Memall,
pasnuKyjy ce gBa paspgobspa: nepuop npe 2004. n nepuop HakoH 2004. roxm-
He. OBa TofMHa y3uMa ce Kao K/by4YHa U3 pa3/iora yCBajarba 3aKOHCKE pery-
JaTUBE KOPIIOPAaTMBHIX MHBEP3Mja KOja je JOBeNa O yMambuBaba HhUXOBOT
uHTeH3uTeTa (6apeM, y Iepuofy HaKOH yCBajama).

2. inBep3uje npe 2004. ropne

Kacanx 1990-mx u modetrkom 2000-Mx ropmHa aMepuyke KOMIIaHMje
Cy, YIJIaBHOM, IIpebanyBaje CBOja CeAyIITa y Iopecke pajeBe. Hajuemrhe cy
uM pectrHanyje 6mra Kajmancka OctpBa u bepmyna 3ato mro obe gpxa-
Be PesUJEHTCTBO KoMIaHuja opnpebyjy mpema MecTy WMHKOpIOpKCamba,
IpUMeYjy CUCTeM TePUTOPHjaIHOT OIOpe3NBama U HeMajy Iope3 Ha Jo-
6ut xopmnopanuja.® V3 tor pasjora, KOMIIaHMje Cy CaMO Kao MeCTO CBOT

7 A. Thorton, Has. geno, ctp. 1.
8 S. Webber, nas. unanaxk, ctp. 283-284.
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MHKOPIIOpUCama Oupare oBe [iBe [p)KaBe, a y CTBAPU Cy U Jja/be IIOCIOBa-
ne y CAJl, rae cy ce Hajasuay MEHAIIMEHT, 3allOoC/IeHN U MMOBMHA. Ha oBaj
HauyH, kopuurheweM pasinka usmeby crucremMa TepUTOPHjaTHOT ¥ CBETCKOT
OIIOopesynBamba I0X0TKAa OCTBAPEHOT Y MHOCTPAHCTBY, aMepyyKe My/ITUHAIIN-
OHaJTHe KOMITaHMje epMKacHO cy nsberasasne mmahame nopesa. ITo mpasuy,
MHBep3Mja ce 06aB/baja TaKo IITO O ce MaTUYHA KOMIIaHMja PericTpoBaa
y MHOCTPAHCTBY, a 4nTaBo mnocioBamwe y CAJl Bpumio ce mpeko ¢unujae.
C o63upom Ha TO fla aMepMyKa KOMIIAHMja BUIIE HeMa CTAaTyC MaTH4YHe
kommnanuje (Beh ¢umjane), To oHa Huje OfrOBOpHa 3a Irahame mopesa Ha
CBETCKY JJOXOJAK OCTa/IMX CTpaHUX Guanjana u MaTU4He KOMIIaHMje.

YrnaBHOM, MHBEp3Mja ce OfiBMjajia Ha jeflaH Off TPY HadMHa: IPOJajoM
KanuTana (akuyja), MPOJAjOM VMOBMHE WIN HUXOBOM K0M6I/IHa]_H/[jOM.9
Y npBoM ciy4ajy, HoBa (CTpaHa) MaTM4Ha KOMIIaHMja IIpeysyMa akluje
HeKafjallllbe (aMepuyke) MaTU4YHE KOMIIaHMje, TaKO Ja Kaja ce 3aK/bydu
TpaHcakuyja, akuyoHapu (koju ce u fabe Hanmase y CAJl) mocenyjy akuuje
HOBe MaruyHe Komnanuje. C 0631poM Ha TO ja JOOUTAK OCTBAPYjy aKILMO-
Hapy, OHM UM CHOCE IIOPECKU TepeT Ipojaje aKuuja.

Y mpyrom ciy4ajy, pagu ce o mpogaju uMoBuHe. HoBoj MaTn4HOj KOM-
IaHMjJ [IpUIIaja ce MMOBMHA aMepuyKe KoMIaHMje. TpaHcakiuja ce onBuja
0 TPKUIITHOj BPEJHOCTY MMOBJHE TAaKO LITO C€ CTPAHOj KOMITaHMj! TPAHC-
bepuie uyMraBa MMOBMHA aMepuyke KOMIIaHUje, Koja 3a y3BpaT fobuja
aKkmMje cTpaHe MaTuyHe KommaHuje. C 063MpoM Ha TO Jja pasnmka usmeby
Tp>XUIIIHE BPEJHOCTM aKLMja M BPeSHOCTU IO KOjoj je M3BpIIEHa 3aMeHa,
HpefcTaB/ba JOOUTAK KOMIIaHMje, TO OHa (KOMIIaHMja) CHOCH OPECKM TepeT
OBOI 00/IMKa NHBEpP3je.

Tpehu HaumH KOpIOpaTMBHUX MHBEp3Mja IPeACTaB/ba KOMOMHALV]Y
npojaje akumja M mpopaje mmoBumHe. YecTo ce HasuBajy u ,omapajyhe®
TpaHcakuyje (eHr. drop down transactions). Pagu ce o ToMe la HeKaflalllmba
aMepyyKa MaTMYHA KOMIIAHMja TpaHCPepuile CBOjy MMOBMHY CTPaHO]
KOMITaHMj!, HAKOH 4era ce /leo OBe MMOBNHe Ipebaillyje amepnykoj punmjanm
HOBe MaTnyHe kommaHuje. C 0631poM Ha TO fia je Y TPaHCAKIMjy YK/byueHa
U pasMeHa aKIMja, oIope3yjy ce U TpaHCdep MMOBUHEe 1 TpaHCep aKuuja,
OJIHOCHO IIOpeCKOM 06aBe30M IOroheHu cy 1 aKI[MoHapy 1 caMa KOMIIaHMja.
Y oKkBUpY OBe TpaHCaKIMje, HeKaJalllibe CTpaHe Gumjae aMepyaKe MaTUd-
He KOMIIaHMje 0CTajy ¢puyjaie HOBe MaTYHe KOMIIaHMje VN Ce CIajajy ca
ApyruM cTpaHuM ¢uamjanama. 360r Tora, aMeprdKa KoMIaHuja (Koja u cama
noctaje punmjana) Buille He CHOCK OATOBOPHOCT 3a Imaharbe mopesa Apyrux
crpanux ¢ummjana. ITopen ocnobahama on oAroBOpHOCTH, 4eCTO ce felraBa

9  Rafic Barrage, John Sambur, Section 7874 Inversion Transactions, Mayer Brown & Maw
LLP, Washington DC, IRS Circular 230 Notice, 2006, ctp. 6-17 n S. Webber, nas. una-
Hax, cTp. 283-284.
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U Jja ce MpoUT OCTBapeH y aMepUYKOj KOMIAHMjU Tpebaly y MHOCTPaH-
CTBO, KopumhemeM MexaHN3Ma Mel)yKOMITaHMjCKIX 3ajMOBa.

[ToMeHyTVM HauMHM ce, y CTBapy, peaansyjy Kpos: IpPUMEHy TecTa
I/IaBHe IIOCTIOBHE aKTMBHOCTH (eHI. substantial business activity), crajameMm
ca BehoMm cTpaHoM KoMIaHujoM (eHr. merger with a larger foreign firm) v
CIlajarbeM ca MambOM CTPAHOM KOMITaHujoM (eHT. merger with a smaller foreign
firm)'!. Tect rnaBHe MOCTOBHE aKTMBHOCTU TONpPa3yMeBa pasMeHy aKiluja
usMmeby amepuuke 1 cTpaHe KOMIIaHuje: aMepuyKa KOMIIaHMja Yija ce I/IaBHa
IIOC/IOBHA aKTMBHOCT OBMja Y MHOCTPAHCTBY (opMupa cTpany ¢unmjary,
a 3atuM ce u3Meby BMX BpIIM pasMeHa aKlyja U CBaKa CTpaHa jobuja meo
aknuja gpyre. Pesynrar je dpopmmpame MaTudHe KOMIaHMje Y MHOCTPaH-
ctBy ca ¢pmmmjanom y CAJl. C 063upom Ha TO Jja He [Oasy [0 NPOMeEHe Y
eexTMBHO] KOHTpOMNU Kopropanyje (BehnHy akuuja u fabe mocenyjy ame-
PUMYKM aKIVIOHapM), oBa GpopMa MHBep3uje Ha3MBa ce jOIl M ,IIPOCTa™ WM
»OTO/beHa" MHBep3nja (eHr. naked inversion).

JIpyrn HauMH OfiBMja ce CllajameM aMepuyke KOMIaHMje ca BehoMm
cTpaHoM KomnaHujoM. CrHajame ce BpIIM TaKO Jja aMepMYKM AKIMOHapH,
HAaKOH TPaHCaKIVje, IOCTajy MambMHCKY aKI[MOHApY, a eeKTUBHA KOHTPO-
Jla HOBe KOMIIaHuje ofiBuja ce u3BaH rpanmia CAJl. Mako ce oBa ¢opma
VHBEP3Mje, YITIAaBHOM, BPIIM paJyl ONaKIlaBarma I0C/I0Bamba, YeCT je CIIy4aj U

oa ce KOMHaHI/Ije PYKOBOZi€ IOPECKUM pa37103MMa12.

Tpehn maumnH moppasymesa cmajame Behe amepyuke KOMIIaHHuje ca
MambOM CTPaHOM KOMIIAHMjOM, HaKOH 4Yera aMepudKy aKIMOHAapu CTUYY
BehmHCKNM yfieo y HOBOj KOMIaHuju, a TuMe u edekTuBHY KoHTpomy. U y
OBOM CJIy4ajy MHBep3uja ce, Hajdelnhe, BPLIM M3 ITOCIOBHUX Pasjora, aam
3Ha4YajHY YOIy MMajy M IIOPECKM Pas/Iosy, M TO IIpe CBera CMarbyBambe I10-

peckor onTepeheH,a KOMHaHI/Ije Kao HeHMHel3.

C 003mpoM Ha CBe NPUCYTHUjy II0jaBy KOPIOPATMBHUX MHBEP3Uja,
amepruky denepamHn OyleT BPEMEHOM je OCTBApMBAO CBE Mame IpUXo-
Tla OIopesMBameM J[OXOTKa KoMmmaHmja. Hactymmma je eposuja amepudke
MIOpECKe OCHOBMIIE, CMarbeHU CY TPOIUKOBU IIOCTOBarba KOHTPOMMCAHUX
CTPAaHMX KOMIIaHMja, a OYeKMBaHA NPABUIHOCT AMEPUYKOr IIOPECKOT CH-

10  S. Webber, nas. unanax, ctp. 284.
11 D.]J. Marples, J. G. Gravelle, nas. geno, ctp. 2-3.

12 To je 6uo crmydaj ciajarma aMepuuke KommaHuje Pride ca 6pUTaHCKOM KOMIIAHUjOM
Ensco. Kao npemHOCTM M3BplIeHe MHBeP3yje MICTULAHNU CY: 60/bY IIOPECKY TTPETMaH Y
Bemukoj bpuranmju, TepuTOpujalHO ONOpe3NBarbe, HIDKA IOopecKa croma u nosehame
KOHKYPEHTHOCTH Ha I7I06amHOM Tp>xuury. Ymop. Ibid., ctp. 3.

13 3mavajan mpuMep MHBep3uje MOPEACTaB/ba CIajame aMepruke Kommanuje Eaton ca up-
ckoM KoMmanujoM Cooper, Kaja je CeaMIITe HOBe KOMIIaHuje mpebadeHo y Vpcky koja
IpYIMeryje TepUTOPHjaTHY CUCTEM ONOpe3VBamka y KOMOMHALMU Ca HMCKOM CTOIIOM
nopesa Ha fobut kopropanuja (12,5%). Yop. Ibid.
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cTeMa OUTHO je ymameHa. Kao ofroBop Ha OBy HeraTuBHYy IIOjaBy, aMe-
puukn Konrpec ycpojuo je Cexkuujy 7874 y okBUpy 3aKOHa O IOACTULIAILY
samonubaBama (eHr. American Jobs Creation Act)'. Vaxo je 3akoH ycBojen
2004. ropuHe, NMpMMEHNBAO Ce peTpoaKTMBHO ofi 3. Mapra 2003. ropmhe.
YcTaHOB/bEHA CY [iBa aNTePHATMBHA MOPECKa PeXXMMa IIpUMembIBa Ha KOPIIO-
paTvBHE MHBEP3Mj€, IITO je MOBENIO IO HUXOBOI 3HAYajHOT Ollaflalba HaKOH
oBor faryma. IIpensubeno je fa, ako HaKOH CIajarba, aMepUYKM AKI[MOHAPY
nocenyjy HajMamwe 80% akiuja HoOBe MaTMYHe KOMIIaHMje PETUCTpPOBaHE Y
MHOCTPAHCTBY, KOMIIaHMja Cé CMaTpa aMepU4YKoM KomnaHujom. OBO 3Haum
Ia ce He MOTy KOPUCTUTU IIOpecKe NPeJHOCTY MHBep3uje, 3aTO IITO Ce U
HOBa KOMITIaHMja Oropesyje ¢ 003MpoM Ha IeH CBETCKM Jjoxofiak. Ipyru pe-
XKVIM HOfipasyMeBa jia je HajMame 60% (amm Mame off 80%) BTaCHMIITBA HOBE
KOMIIaHMj€ y pyKaMa aMePUYKMX aKIMOHapa. ¥ OBOM C/Iy4ajy, KOMIIaHuja ce
He oIlopesyje Kao aMepMyKa KOMIIaHMja, a/li 3aTO ce HM aMepUy4Ky I10pe3 Ha
mobuTke off TpaHchepa MMOBJHe HOBOj KOMITAaHMjJ He MOXe McTahy kKao mo-

PECKU KpE€OUT, HUTN Kao TPpOIIaK l'IOC}'IOBaI-ba.15

Op mpumene Cexkiuje 7874 6ue cy n3yseTe KOMIIaHUje 4yja ce€ OCHOB-
Ha [IOCJIOBHA aKTMBHOCT OfiBMja y MHOCTPAHCTBY. MebyTum, cam 3akoH Huje
medMHUCAO LITA Ce MOf TUMe MOofipasyMeBa, 300T Jera je amepuukn Tpeszop
CBOjUM IIPaBWJIHMKOM YTBpAuO nMMUT (eHr. safe harbor) on Hajmame 10%
YKyIIHE CBETCKe aKTMBHOCTIL.

3. inBep3uje HakoH 2004. romHe

YcBajameM 3aKOHa 0 MOAICTHUIIAjY 3anol/baBamba ¥ Cekiuje 7874 oTKI0-
IbeHa je MOryhHOCT 3/moynorpe6a myTeM npebanyBarma CeUIITa KOMIIaHNja
y TIopecKke pajeBe. Y MaluM OCTPBCKMM Jip)KaBaMa HMje ce MOITIa OCTBapu-
TV 3HaYajHMja NPUBPEHA AKTUBHOCT, a TMM€ HM MCKOPUCTUTHU TPEFHOCTU
Koje IIpy»a MHBep3uja. TuMe Cy, IpaKTUYHO, yralleHe IIpocTe NHBep3uje, ¥
OKBMPY KOjUX Ce YUTaBa IIOCTIOBHA aKTUBHOCT o6apspana y CAJl, a camo je
ceqMIITe KOMIIaHMje mpeballMBaHO y MHOCTpaHCTBO. MebyTuM, kommanumje
Cy Ha HOBa IpaBM/A pearopaje IPOMEHOM JeCTMHAIWje Ifie Cy BpLInye
MHKOpIHopucame. Tako cy 3a 0Kalyjy HOBe MaTU4YHe KOMIIaHHje, YTTTAaBHOM,
6upaHe gpxase nomnyt: Vipcke, IlIBajuapcke, Kanage u Bemnke Bpuranuje.
Y oBuM ApaBaMa IpUMemYyje Ce TepUTOPUjaTHM CUCTeM OIOope3NBaiba,
3HATHO HIDKa ITOPeCcKa CTOIA y OJJHOCY Ha aMePUYKY, TOPECKO PE3UIEHTCTBO
oppebyje ce ¢ 063mpom Ha cTBapHO cemuuiTe (rie ce obaB/ba IMpUBpeTHA
aKTMBHOCT), a flo6pa MHGPACTPYKTypa M pas3BMjeHa eKOHOMUja OMOryhyjy
ocTBapuBame Behe mpuBpenHe akTMBHOCTY KoMItaHuje. Kommanuje cy gocra

14  American Jobs Creation Act - AJCA (P.L. 108-357), Section 7874.
15 R. Barrage, ]. Sambur, nas. geno, ctp. 20-22.
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Kopuctue pasuno of 10% o6as/parma IOCIOBHE aKTUBHOCTY Y MHOCTPAH-
CTBY, TaKo fia je y nmepuopiy HakoH 2004. royiHe BeMKy 6poj BUX npebanuo
cBoje cepmiure usBaH CAJl. IToce6HO je akTpaKTMBHA [leCTUMHALMja ITOCTaNIa
Benuxa bpuranuja, 36or wiancta y EBpornckoj yauju koje, usmeby ocraor,
noppasyMeBa c060ay Kperama (y OBOM CIy4ajy c1o60OAy KpeTama Kalu-
Taja M KOMIIaHNja) Koje oHeMoryhyje 3aKOHCKO OrpaHM4aBambe MHBEP3Mja.
[Topep Tora, goHOwmeweM npecyge y cay4ajy Cadbury — Schweppes 2006. To-
muHe'®, EBporicky cyj mpaB/ie OTPaHNYNO je CTpora GpuTaHCKA MPaBMIa O
370ynoTpeby IpaBa, LITO je OBEIO 0 yOIakaBama 3aKOHOJABCTBA O KOH-
TPO/IMCAHUM CTpaHMM Kopnopaiujama (eHr. Controlled Foreing Corporation
Legislation — CFC). HajaBa cH1>KaBama CTOIle IIope3a Ha JOOUT Kopropaluja
u yBobeme moce6HOr pexxuMa oropesusama 1o cromu of 10% oppehennx
IPUXOJa Off MHTEJIeKTya/lHe CBOjuHe (eng. patent-box regime), y3 IpeTXO[HO
TIOMEHYTe pasJiore, JOBE/IN je 1O TOTa [ia Cy aMepuyKe KOMIIaHMje MOC/TIebIX
TOfIMHA, YITIABHOM, CBOje ITOC/IOBambe Ipebannsere y Benmuky Bp]/[Tau-n/Ljy‘17

Maxko, reHepanHo I7ejaHO, KOPIIOPaTMBHE MHBEP3Mje 13a31Bajy HEro-
TOBalbe jaABHOCTI MCTULALEM [Ia, Y KPajibOj IMHUjI, YUTAB TEPET yMabUBaha
nopeckor onrepehema aMepuuKMX KOMIIaHMja CHOCE aMePUYKI ITIOPECKH 00-
BE3HMLIM, aMepUYKe BJIACTU MIAK HUCY IpeflysuMaje TOIUKO PeCTPUKTUB-
He Mepe. MehyTum, kaga je 2009. roguHe aMepu4ky papMareyTCKu TMTaHT
Pfizer o6aBuo cmajame ca OpUTAaHCKOM KOMIIaHUjoM AstraZeneca u CBOje
cepuiute npebauno y Bemuky Bpuranmjy, Kourpec u Tpesop cy cxBaTu-
M [la MOpPajy 030M/BHO fla Ce IOCBeTe NMUTamby KOPIOPAaTUBHNUX MHBEp3uja
¥ TIOCTaB/balby IITO Behux 3aKOHCKMX orpanmyema. Ilpe mHBepsuje, Pfizer
je 2009. roguHe nusspumo penarpujaunjy 34 munujapau CAJl monapa, n Ha
Ty CyMy IUIaTHO aMepuuku nopes. Mehytum, ca 42 mumujapae CAJl mona-
pa npuxofa y MHOCTpaHCTBY y 2009. roguny, Npuxonyu OBe KOMIIaHMje CY
HaKOH MHBep3uje Hapaciu Ha 73 mummjapge CAJl momapa y 2012. ropuHm.
OBgaj, 3HatHO Behu mpuxop, Huje Bpahen y CAJl (jep kommaHuja Buiile Huje
Omma aMepudKa), a caMUM TUM Huje HU InaheH amepuuknu mopes. Ilpumep
KoMmaHuje Pfizer cnepuie cy u fipyre Benuke aMepndke kommnanuje. OBo je
3HAYMIO BEJIMKY I'yOMTaK IIPUXOfa 3a aMepuuky OylieT Koju ce, MoHaKo, Beh
rofiyHaMa HaKOH 130ujama CBeTCKe eKOHOMCKe 1 (pUHaHCHjCKe Kp13e cyoda-
Ba ca pactyhum gedunurom. IIpBu je pearosao Tpesop, koju je 2012. ropm-
He IOAMIao OrpaHuuee 3a ofpehuBame nokammje rae ce 06aBba OCHOBHA
TOC/IOBHA aKTUBHOCT ca 10% Ha 25%'%, MebyTnm, HU OBO Huje yTUIIATO Ha
OuTHUje cMamVBambe NHBEP3Mja, Koje Cy 1 HakoH 2012. HacTaB/beHe, 6ynyhn
Ja 3HATHO IIOBO/bHUjM IMOPECKM TPETMaH Y MHOCTPAHCTBY IIPy>XKa TOJMKO

16  C-196/04, ECJ judgment of 14 November 2006.
17 D.]. Marples, J. G. Gravelle, Has. geno, cTp. 5-6.
18  Regulation T.D. 9592, 12 June 2012.
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Oeneduinja, Tako a Cy KOMIIaHMje CIIPeMHe Jja IOJHeCy TepeT afMUHNUCTpa-
TUBHMX TPOIIKOBa IpebalyBama cefuiuTa U 25% IOCIOBHE aKTUBHOCTU
BaH rpanuua CAJl. Ycien oBora, y aMepuyKoj jaBHOCTY CBe CY NPUCYTHUjU
CTaBOBU O OTPebU crpoBoherma cBeoOyxBaTHE opecke pedopme, KojoM 61
ce po6JIeM TPajHO PEIINO.

ITopen oBora, amepuyka Baja MOKYIIA/a je ja MIPECTaAHKOM MOC/TIOB-
HE capajiibe ca KOMIIaHMjaMa KOje M3PIIe MHBEP3Njy, YTU4e Ha CMambUBarbe
6poja nuBepsuja. Konrpec je goneo omnyky ma op 1. jyma 2009. rognue Braga
Hehe 3aK/byuyBaTy yroBope ca KOMIIaHNjaMa Koje CBOje CefMIITe U Jie0 IOo-
CTIOBHE aKTMBHOCTH TIpeballe y MHOCTPaHCTBO.'” OBO je caMo JoHeKIe MMaio
yTHuIaja Ha KOMIIaHMje KOje BEMKN Je0 CBOT IIpoduTa OCTBApYjy Npy>KameM
yciyra ¥ IpOfajoM IpousBofa aMmepudkoj Bragu. Mehytum, kako cy myi-
TUHAIVIOHAa/IHE KOMIIaHYje YITTaBHOM OpMjeHTIICaHe Ha IPOU3BOMIY U YCIIy-
re Koje HUCY 3aBMCHE Off Ap>KaBe, ofinyka KoHrpeca je mpoussena cynporan
edexar Off )Ke/bEHOT — CaMo je Ojadaja MO3UILNjy KOMIIaHuja Koje JUPeKTHO
3aBICe Off YTOBOpa ca JIp)KaBoM, a Koje Hajuenrhe 1mociyjy caMo Ha aMepud-
KOM TP>KMIITY KaO HallMOHA/IHE KOMIIaHMje.

Cxsarajyhm ma mepe Koje cy 7o cajia TIpefy3uMaHe He MOTY HOHETH
odeKyuBaHe pesynrare u noseharu npuxope denepanHor Oyiera, Ap>kasa je
CXBaTWIA [ja HEIITO MOpa XUTHO IIpefy3eTu: HOK ce, C jefHe cTpaHe, Oyler
KOHCTAaHTHO CyodYaBa ca JAeUINTOM, C pyre CTpaHe, 6pPOj KOPIOPAaTBHUX
MHBep3uja ce yOIIITe He cMamyje, mTapuile nosehasa ce. OBo je, yjenHo,
THI0Ka3aresb 030M/bHNX ITpob1eMa y aMepnyuKoj MehyHapoiHOj mopeckoj momm-
Tr®’, Kojit ce He MOTY OTKIOHMTY TIAPIIMjA/THIM MePaMa, HETO YCBajarbeM
peliema muper odyxsara.

IV AkTyenHe Mepe 3a cipevyaBame/CMamblBalbe
KOPIIOpaTHBHUX IHBEp3uja

Y Besu ca MOMEHYTUM, Yy aKTYEIHOj aMEPUYKO]j jaBHOCTY CBe Cy IIa-
CHMju 3aroBOpHMIM CBeobyXBaTHe Topecke pedopme’! y okBupy koje
6u ce, n3meby ocTasor, M3BpUINIIO: CHIKaBame CTOIE MOpe3a Ha JOXOHAK
KOMIIaHMja, yO/maXmaa MpyMeHa CHCTeMa CBETCKOT OIIOpe3NBama JIOXOTKa
¥ YCTAaHOBMJIO CTBAPHO CEAMINTE Kao KpUTepujyM 3a oapehupame mopeckor
pesupeHTcTBa. Ilopen oBora, HOTpe6HO je IpenyseTu 1 Apyre Mepe Koje he
TPOIIKOBe IOCTI0oBama Komnanuja y CAJl yunHuTH HibkuM, jep he ux one

19 S. Weber, nas. unanax, ctp. 285 u 294.

20  Eric Solomon, ,Corporate Inversions: A Symptom of Larger Tax System Problems, Tax
Analyst, 24 September 2012, ctp. 1203.

21 Thomas L. Hungerford, ,,Policy Responses to Corporate Inversions: Close the Barn Door
Before the Horse Bolts, Economic Policy Institute — Issue Brief, No. 386/2014, cTp. 7.
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Tajja peasHO NMPUKA3UBATU Yy CBOjUM OmmaHcuMa ¥ Hehe TpaKuTu HadmHe
KaKo j1a (He)JIeraTHuM IMyTeM CBOjy TIOPECKY OCHOBUITY IITO BUIIE YMame.>

ITopecka pedopma Tpeba fja moBefie O MPONIMPHBAHA MOPECKe OCHO-
BHILe ¥ CHVDKaBama 3akoHCcKe (35%) u edextrBHe (0KO 27%) mOpecke CTO-
ne. Tako je 2014. ropuHe y KoHrpecy M3HeT IpefIor 3aKOHa O IOPECKO]
pedopmu (enr. Tax Reform Act)®, xojum je npemsubeno ma ce ussprm: 1)
CHIDKaBambe 3aKOHCKe ITopecKe CToIe Ha 24 1o 25%, 2) ykupame MoryhHoCTH
ofIarama Irnopecke obapese 3a IPUXOJe OCTBAPEHE y MHOCTPAHCTBY M 3)
yCBajare TePUTOPUjaTHOT CUCTeMa OIIOPe3UBamba, Y3 ICTOBPEMEHO yBobheme
PEeCTPUKTMBHUjUX IIpaBWIa O CIIpeyaBamy 3/10ynoTrpebe mpasa (eHT.
anti-abuse rules) xojuma 6u ce, c jemHe cTpaHe, oHeMoryhmao 3Ha4yajHuje
npebanyBame IpoduTa y MHOCTPAHCTBO (eHT. profit shifting), mok 6u ce, ¢
IpyTe CTpaHe, OMOTYNhI/IO Onope3uBame JOXOTKA Off MHTE/IeKTyaTHe CBOj/He
octBapeHor usBan CAJl. Kao anrepHatuBy mpemnory pedopme usHeTe y
Konrpecy, Tpe3op je mpemnoxmo IMpeKTHO OrpaHM4YaBame MoryhHoctu na
aMepuyke KOMIaHMje o6aBe MHBEP3Ujy cnaja}beM24.

Kapakrepucriuso je ma cy y Konrpecy 2014. rogune cenaropu Carl
Levin u Sandler Levin u3Henu Ipenjiore 3aKOHa O IPEBEHIUjU KOpIopa-
TUBHUX MHBep3uja>, Koju cy 2015. roguHe JoBeIM [0 ycBajaba 3aKOHA O
ClpevaBarby KOPIOPATMBHMX MHBEp3uja,>S unju cy mpemraraun 6umu Lloyd
Doggett n, monoBo, Sandler Levin. 3axoHOM je npefBubheHo cTymname Ha CHa-
ry 2016. roguHe, amM M peTPOAKTMBHA IpuMeHa ofi 8. maja 2014. ropguHe.
OBMM IIpaBHUM AKTOM YCBOj€HO je pelllelhe M3HETO y MPeJIory IIpecefHUKa
CAJl (Barack Obama) 3a ¢uckanny 2015. roguny, kojuM je npegsubero na
ce, yMeCTo TecTa off HajMame 80% BIaCHMINTBA CTpaHe KOMIIaHMje Off CTpa-
He aMepMYKMX aKLIJOHapa, TMMUT cHu3u Ha 50%. Ilopen oBora, 3akoHOM je
npenBubeHo 1 mpaBuIo 0 06aB/parky HajMamwbe 25% OCHOBHE IIOC/IOBHE aKTHB-
HOCTH Y MHOCTPAHCTBY. Y CK/Iafy Ca HaBEIEHUM pellehMa, KOMIIaHuja duje
je cemMIITe Y MHOCTPAHCTBY, a/If HAJl KOjOM aMePUYKM aKIIMOHAPY TIOCERY)Y
HajMame 50% BIaCHMINTBA MM KOja Mame of 25% CBOje aKTMBHOCTU 06ajba
y MHOCTPAHCTBY, CMaTpa ceé aMePUYKOM U TPeTUpa Kao aMepUyKI IOPeCcKN

22 E. Solomon, Has. unanax, ctp. 1209.

23 U.S. Congress, Joint Committee on Taxation, Technical Explanation of the Tax Reform Act
of 2014, A Discussion Draft of the Chairman of the House Committee on Ways and Means
to Reform the Internal Revenue Code: Title IV—Participation Exemption System for the
Taxation of Foreign Income, Committee Print, 113th Congress, February 26, 2014, JCX-
15-14.

24 Department of the Treasury, General Explanations of the Administration’s Fiscal Year
2015 Revenue Proposals, joctymHo Ha ampecu: http://www.treasury.gov/resource-center/
tax-policy/Documents/General-Explanations-FY2015.pdf, 16.6.2015.

25 The Corporate Inversion Prevention Act of 2014 (S.2.360 H.R. 4679).

26  Stop Corporate Inversion Act of 2015 (H.R. 415).
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YIAHLN IIpaBo u npuBpena

o6Besunk.”’ Cmarpa ce a he npuMena HaBesleHUX Mepa, Y KOMGUHAIM}U ca
pedopmoM apyrux obmacty, goBectu o mosehama OyleTckux mpuxopa u
3a/ip>kaBama aMepnukux kommnanuja y CAJL.

[TpucyTHa cy Munubemwa fa 6u crposobhemwe pedopme Tpebano 3acHo-
BaTI Ha CefjaM OCHOBHUX IPMHINIA: 1) eKOHOMCKI PacT, 2) MPaBUYHOCT, 3)
jeTHOCTaBHOCT, 4) TPajHOCT, 5) KOHKYPEHTHOCT, 6) IIPOMOBJCambe IITebe I
VHBECTHUIIMja 1 7) TTOpecka HeyTpanHOCT. IIpyu ToM, Harjacak je Ha KOHKY-
pertHocTu. [ToTpe6Ho je mpenyseTn cBeobyxBaTHY pedopmy Koja he yumHm-
TV aMepUYKY MOPECKY CUCTEM ¥ aMepUuKy IpUBPeNy KOHKYPeHTHMjUM Ha
I7106a/THOM TPXXMINTY U TofcTahy koMmmanyje na nsabepy CAJl xao mokaryjy
rne he permcrpoBaty u 06aB/BaTH CBOjy IOC/IOBHY aKTMBHOCT. Y BesM ca
oBUM, 1py aMeprykoM CeHaTy y OKBUpY ofi6opa 3a ¢puHaHcHje, PopMupaHoO
je IeT pafHMX IpyIa ca UJWbeM fia Ce YpaaM [ieTa/bHa aHa/IM3a pasInanTiX
00/TacTM aMepUYKOr IIOPECKOT CUCTeMa M M3pajy IpeIjIor 3aKoHa KojuM he
ce aMepUYKY OPECKM CUCTEM TPajHO U CBeobyxXBaTHO pedpopmucarn.’®

MebyTum, npucyTHa cy Munubema fa he ce y ckopuje BpeMe TeIIKO
noctuhu goroBop y amepudakom KoHrpecy, ¢ 003upoM Ha MHCUCTHpabe A2
pedopma Oyze mopecku HeyTpaaHa.

Ha oBom Mecty Tpeba mctahm u fia je, y Be3u ca aKTMBHOCTVMA Ha
3ayCcTaB/balkby KOPIOPAaTMBHUX MHBep3Uja, amepndkn Tpesop 20. maja 2015.
TOilVHe M3HEO Ha jaBHY paclpaBy IPeIjIor aXypyupaHe Bep3uje aMepudke
Mopen KOHBeHIVje O IOpe3y Ha JOXOAaK. Y IPeIory CY, Iopef APyIMUX HO-
BUX pelllera, YK/byueHe U ofpende o ykupamwy OeHeduimja npensuhennx
IMOPECKMM yTOBOPOM KOMITaHNMjaMa KoOje IIyTEM MHBEp3uje IPOMEHE CBOje
HIOpeCKO pe3ueHTCTBO. Tako 61 ce Ha mrahama MOMyT AMBUAEHAN, KaMa-
Ta, AyTOPCKMX HaKHaJa, KOje aMepyyKe KOMIIaHMje M3BpIIe eHTUTETUMA Y
MHOCTPAHCTBY, IIpUMeb/Baa IIyHa CTOIA Iopesa 0 of6uTKy npensubena
amMeprykuM IlopeckuM 3aKOHMKOM, a He yMameHa CTOIa U3 IOPECKOT
yroBopa. Ilopen oBora, mpemioxeHo je yBohemwe IpaBumia O HepuBaTUB-
HuUM OeHeduiujama (eHr. derivative benefits rule), xao mopmaTHOr MeTopa
ozpebuBama fa 1 KOMIIaHMja ¥IMa [IPaBO Ha IIOBOJ/BHUjI PEXUM IpefBuheH
yroBopoM. Ped je o MeTony Koju ce 3aCHMBa Ha IIVpeM KOHLIENTY BIaCHUIIT-
Ba y KOjU Cy VK/bydeHu u BracHuiy us Tpehux semama.’’ Tpesop je moce6-
HO VIMAo y BMAY MY/ITMHAIIOHa/THe KOMIIAHUje ¥ YMIbEHUILY [ia OHe CBOje
HocoBame 00aB/bajy y BeMKOM Opojy duinjana Koje ce Ha/mase y pasamdn-

27 D.]. Marples, ]. G. Gravelle, nas. geno, ctp. 10 u http://democrats.waysandmeans.house.
gov/issue/corporate-inversions, 20.6.2015.

28 Hatch Delivers Speech on Corporate Inversions at Brookings Institution, mocrtymHo
Ha apapecn: http://www.finance.senate.gov/newsroom/chairman/release/?id=A1A1F3BA-
B83A-4D55-AF84-2DE6541B6C89, 20.6.2015.

29 T. L. Hungerford, nas. unanax, ctp. 7.

30 Bupj. Ha mHTepHeT ampecu: http://www.tax-news.com/news/US Model Tax Convention
Changes To Tackle Inversions_68149.html, 25.05.2015.
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TUM Ap>KaBaMa, I1a Ce IPUXOY Off HIXOT IOCTOBaka 1AKO MOTY IPUKPUTH
U, Ha Taj HauuH, n3behu maahamwe nopesa.

V 3akmpydak

Koprnioparnsae nnBepsuje npucytHe ¢y y CAJl gyru Hus roguna. Ca
cee BehoM ro6anm3anyjoM TPXKMIITA JOLUIO je 10 eKCIIaH3Mje MY/ITHHAIIN-
oHanmHMX KommaHuja. C 0631poM Ha TO Jja IPUBPETHA AKTUBHOCT, YITTABHOM,
He TI03Haje TpaHMIlEe M Ja CBaKa Ap>KaBa HACTOju Ja Ha CBOjy TEPUTOPW)Y
IpuUBYyYe IITO BUIIE KallMTada M MHBECTUIMja, KOMIIaHUje OMpajy moKauuje
rae he pasButu cBoje mocmoBame, octBaputu mro Behm mpodut m mia-
TUTU IITO HIOKM mope3. VIMajyhu y Bupy ma je croma mopesa Ha moOuT
koprnopauuja y CAJ] mehy HajBuimmma y cBety, aMepudke My/ITHHALMOHA-
He KOMIIaHMje, KopucTehn IorogHoCTy 1 IpasHuHe Y aMepU4KOM 3aKOHO-
IABCTBY, TpaXke Ha4yMHe Jla CBOje IIOCT0Bambe OPraHM3Yjy TaKo Ja OCTBape
mto Behu Hero mpodur. Y omabupy apkase rae he mpebanuru cBoje ce-
IMIITE, CBAKAKO, Haj3HAYAjHUjy Y/IOTy UTpa OBO/baH Iopecku pexuM. Kako
npebanyBame CeMUINTA Y APYTy ApP>KaBY 3Ha4YM M IyOMTaK aMepUdKOr IO-
PecKor pe3uzieHTCTBa 1 o6aBese Iahamwa aMepUYKOr 1opesa, MHBep3uje Cy
BpeMEHOM JOBeJIe 10 TYOMTKa 3HaYajHNUX IPMXOAa aMepudkor Oypera. VI3
tor pasnora, CAJl Beh meceTak roguna mpegysnmajy Mepe Kako 01 OBy He-
raTVBHY I0jaBy 3aycTaBuie. MehyTum, yrmaBHOM cy To Oumme mapuujanHe
Mepe yCMepeHe Ha pelllaBarbe KOHKPETHOT TOpecKor nmpobiema. V1 cBaku myT
Kaj 611 ce ycBoju/Ia HOBa Mepa, KOMIIaHMje O OAroBOpMIe IMPOHATKEHheM
HOBOT HauMHa (M JIOKaluje) fla CBOjy IOpPecKy oOaBe3y yMame Wm u3ber-
Hy. Tex je mocnenmux rogHa aMepuyKa BjIajia IOCTala CBECHA [a je Heoll-
XOJIHO TIpefly3VMame CBeoOyXBaTHNUX Mepa KojuMa he TpajHO pemmTy mpo-
671eM KOPIIOpAaTMBHMX MHBep3Mja ¥ YUYMHUTU aMEepPUUYKU HOPECKU CUCTEM
KOHKYPEHTHMjMM Ha IJIOOQTHOM TPXXMIUTY. Y Be3V ca TUM, HeKM 3aKOHIU
cy Beh ycBojeHM, a Ipeniosu APYrUX M3HETM Cy Ha jaBHy pacmpany. Ose
Mepe IOBe3aHe Cy Ca aKTyelHUM IpojekToM OpraHmsanyje 3a eKOHOMCKY
capaamwy u pasBoj (Organisation for Economic Cooperation and Development
- OECD) o eposuju IOpecKe OCHOBUIle U IpebaryBamwy mnpodura (eHr
Base Erosion and Profit Shifting - BEPS)>!. Vimajyhnu y Busy ma ce mpojexar
OfIHOCK Ha MYITMHAIMOHAa/THe KOMMaHuje, n3Mely ocTamor, kKao HauMH Ha
ce omoryhu ma cBaka ApkaBa y KOjoj KOMIIaHMja IOC/Iyje OIOpesyje eo
BPEIHOCTY CTBOpPEHE Ha IbeHO] TEepPUTOpUjU, HpefBubeHO je MORHOLIeHe
U3BelITaja 3a IpoduTe OCTBAPEHE Y IOjeAVHAYHMM Ap>KaBaMa (eHT. country-
by-country reporting). C 063upom Ha TO fa je Hajsehu 6poj mynaTmMHaLMO-
Ha/IHMX KOMIIaHMja Koje mpuberaBajy IOpecKoj eBa3ujui aMepUYKOr HOpeK-

31 OECD, Action Plan for Base Erosion and Profit Shifting, Paris, 2013.
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YIAHLN IIpaBo u npuBpena

Jla, OBaKaB HAulH M3BEIITaBaba, KA0 U ayTOMaTCKa pa3MeHa MHdopMaluja
Mmeby nopeckum ympasa, 3Hauajuo he momohu CAJl y crpevaBamy 370y110-
Tpeba myTeM KOpIOpaTMBHMX MHBep3uja. Mehytum, nurame je xomuko he
THoje[THauHe Ap>KaBe OMTM CIIpeMHe Ha Capajiby M Ofpuliambe jiena Ipu-
XOJla Off omopesyBama MpoduTa MyITHHAMOHATHNX KoMIaHuja. CBe 0BO
yKasyje Ha To fia, mako CAJ] u u3BpIIe pajiuKaaHy cBeoOyXBaTHY pedopmy
CBOT IIOPECKOT CCTeMa, 3HaYajHO CHU3e CTOITy IO KOjoj oropesyjy nmpogure
KOMIIaHNja, M Y4MHE CBOj CUCTeM I700aTHO KOHKYPEHTHUjUM, OIeT JOCTa
3aBJICE Of] CBOjUX MHOCTPAaHMX MapTHepa. BepoBaTHO je TO M Pas/Ior 3alITO
Cy ce amepuyKe Byactu, uaMely ocrasor, ofnyunie u Ha u3MeHe cBoje Mo-
JienT KOHBEHIMje O Tope3y Ha JIOXOfIaK, jep je TO HauMH fa ce ,OCUTypajy" na
he ce xoHKpeTHe ofipenbe, Ha Koje Cy moTmuce cTaByy 3BaHnaHnIM 1 CAJ]
U #pyre gpxaBe, Outu npumemnnusaHe. C 063MpoM Ha TO Ja Jp)KaBe, Bepo-
BaTHO, CBOjeBO/bHO Hehe mpucTaTy Ha M3MeHe Beh MOTIMCAaHNUX IMOPEecKuX
yroBopa, IOCTaB/ba ce NMuTame Koje he mMexaHusme mpuctncka CAJl xopu-
CTUTH Ja MX HAa TO IPUMOpA.

Snezana STOJANOVIC, PhD, LL.M
Associate Professor at the Faculty business and industrial management
University “Union - Nikola Tesla”, Belgrade

CORPORATE INVERSIONS IN THE UNITED STATES
TAX LAW

Summary

The paper analyses the issue of corporate inversions, as a phenomen,
typical for the US tax law. Multinational companies, with an aim to pay lower
taxes, shift their tax residence and profits in states with favorauble tax regimes.
American government is trying to prevent lost of tax revenues and adopts dif-
ferent regulations to keep companies and profits within US territory. Recently,
corporate inversions have been intensified, which influenced thoughts of general
tax reform in the USA.

Key words: multinational companies, USA, corporate inversions, profit
shifting, base erosion, defferal of taxes, tax evasion.
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YIK 347.72

ap Jenena JIEIIETU'h
poueHT Ha IIpaBHOM dakynrery YHuBepsurera y beorpagy

IIOBE3AHA JINIIA YV IIOCJIOBHOM IIPABY’

Pesnme

Ilosesana nuua tpegciiasmpajy akiiyenty iemy y 0071aciiu GOCN06-
Hoi dpasa. [lepurucana cy pasnuuuiiio y euuie 3aKoHa Kojuma je iia o6nacii
ypehena. Y osom pagy aHanusupana cy 1ioee3ana 1uya y KoMaanujckom upa-
ey (onwitia u ilocebHa Upasuna), pauyHosogciiseHom tpasy (umajyhu y sugy
YUYAaj Ha KOMUAHUjCKO Upaeo), tpasy WPHKUWTHAG KAUUANA, CHe4ajHOM
apasy u ipasy ipeysumarea. Ayillop 3axmwyuyje ga 3aK0HCKA peulerba HUCY
ycainawena HU cmucaoxo Hu tepmunonowku. He octiopasajyhu iiotupeby
ga ilose3ana nuya 6yqgy 1ocebHo gepuHucana y 3aKoHUMa Kojuma ce peiynu-
wy clieyujanuzosana gpywinsea (6arke, UH8ECTHUUUOHU (HOHGOBU, GPYUATH-
8a 3a ocuiyparve), aywiop ce 3anaxe 3a CUCTHEMCKU UPUCTIYT 080M THUTHAY
U Ha4enHo jequHciliéeHo geduHnucarwe tosesanux nuua. Ha kpajy, ayimop
ananusupa u 0gioBOPHOCHL U0Be3AHUX NUUA Y KOHULEKCIY UHCHLUTHY A
KOMUAHUJCKOUPABHUX JYHCHOCTIU.

Kmwyune peuu: iiogesana nuya, 4ocnoéu ca nose3aHum nuuuma, 6aucko io-
se3ama nuua, 0gioBoPHOCI 10B8e3AHUX TIULUA.

* Pap je Hacrao y oxBupy mpojexta IIpaBHor daxynrera YHuepsurera y Beorpagy

»VpeHTurerckn npeobpaxaj Cpbuje 3a 2015. roguHy.
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YIAHLN IIpaBo u npuBpena

I ITojam u 3Ha4aj

IToBesaHa mmIja HpeACTaB/bajy Bellle3HAuUHy KaTeropujy y obmactu
IIOC/IOBHOT TIpaBa. Pasnmukyjy ce moBesaHa /muIla y KOMIIAaHMjCKOM IIPaBy,
CTe4ajHOM IIPaBy, IPaBy TP>KUILTA KAallMTala U IpaBy Npey3uMara. He moxke
ce 3aHeMapUTH HY 3Ha4aj I0OBe3aHNX JIMIA Y PaYyHOBOJCTBEHOM IIPABY, KOjU
UMa BaKaH yTUIIAj Ha ofpeheme MOBe3aHNX /NUIA y IPETXOFHO IIOMEHYTUM
rpaHama mpasa. Vimajyhm y Buny sakoHe KojuMa je perynmcana o61acT Imo-
CTIOBHOT IIpaBa, ofpeheme MOBe3aHMX JIUIIA 3aBUCHU IIpe CBEra, Off CBpXe MH-
CTUTYTA y IIOje;THNM 3aKOHMMa. VIMajyhu y BUAy fa npaBuia y OKBUpy cu-
cTeMa MOpajy OUTY KOXepeHTHA, HEOIIXO/HO je BOAUTI PadyyHa O I[eJIOKYIIHO]
006/1acT! TOCTIOBHOT IIpaBa IPWIMKOM PerylIucama II0Be3aHUX JINIa.

Ila 6u ce cxBaTno 3Hauaj ofpeherma MojMa MoBesaHNX IMIA Y 06/IacTU
HIOCTIOBHOT IIpaBa, Ipe CBera y KOMIIAaHMjCKOM IIpaBy, HEOIXOAHO je ucrahm
B)XHOCT IIPMHIMIIA HE3aBUCHOI OTyuMBama (yk/pydyjyhu HesaBUCHOCT
Off COIICTBEHNX MHTepeca ¥ MHTepeca APYTuUX jamia). BakHocT HesaBUCHO-
CTU faje 3Hayaj moBe3aHocTy. C TUM y Be3y, 3HaUajaH je U M0jaM KOHTpPOIIe,
OJIHOCHO TIPMHIIUII OTPaHNYeha KOHTPOJIe Y MHTepecy cTejkxonpaepa. a 6u
ce YTBPAWIO KO ¥IMa KOHTPOJTY, TIOTPeOHO je YTBPAUTY U KO Cy /UIIA Koja Cy
IIOBe3aHa ca JINIeM Koje Ma KOHTPOIy. YBohemeM 3aKOHCKe KaTeropuje mo-
Be3aHNX /mia obe3bebyje ce He3aBMCHO OfTy4MBambe y OFHOCY Ha CIIO/bHE
uHTepece. [loBesaHa nmuIja 0OMYHO MMajy AYTOTPajHM YTUIIAj Ha MOCTYIambe
JIa Koja yIpaB/bajy APYLUITBOM MM MMajy yTHUILAj HA yIIpaB/bakbe JPYLIT-
BOM (/MIja ca MOCEOHMM IY>KHOCTVMA), LITO je IOC/TeANIa CPOTHIYKE VN
eKOHOMCKe IoBe3aHOCTH. [ToBe3uBambe je IpaBHOPEIEBAHTHO Y 00/1acTH O~
CTIOBHOT IIpaBa 300T yTHIjaja MOBE3aHOCT! Ha JOHOLIEHe MOCIOBHMX OfTyKa
YOIIIITe, a/l ¥ CTPYKTYPY IOC/IOBHOT ypebema Tp)XmiuTa Kanuraaa Kaja je
ped o crenyjan3oBaHuM APyLIITBUMA.

IToBe3aHa /miija Mory 6uTn ofpebheHa jenuHCTBEHO 3a 06/1aCT TOCIOB-
HOT IIpaBa WM TPAHCKM, OJHOCHO 3aceOHO y oppeheHuM rpaHama mpasa.
Tako ce MOry pasnmkoBaTi HOBe3aHa JMIA Y KOMIIAHWMjCKOM IIPaBy, IOBe-
3aHa JIMIA y CTeYajHOM IIpaBy, IIOBe3aHa /ML Y IIPaBy Ipey3uMama U Io-
Be3aHa JIMIIA y IIpaBy TP)KMINTA KanuTaa. [Ipema cBpcy, IoBe3aHa nuna ce
mebuHUITY paay 3auITUTE: 1) MPUBPEFHOT APYLITA, LITO je OIIITE IPABUIO
3a KOMIIaHMjCKO TPaBo (IIOCTOje OIMIITA U IToceOHa IIpaBuIa y OGHOCY Ha TO
fia U je ped O NPUBPESHUM [PYIITBYMA YOIILITE WIM CIeLMjaln30BaHNM
APYIITBMMA), 2) MOBEpUIAlA, KajJa je ped O CTeYajHOM IIpaBy, 3) yjaraua,
y CMMCIIy TIpaBa TPXKMIITA KamuTana, 4) akIMOHapa, Kajja je ped o MpaBy
npeysuMama. [IpeMa ToMe ca KMM Cy [TOBe3aHa, /IMIla MOTYy OMTH IOBe3aHa
ca IPUBPEIHNUM APYLITBOM (YK/bY4yjyhy 1 fpymITBa y crevajy), mmmnyma Koja
yIpaB/bajy APYLITBOM WM MMajy 3HAa4ajaH YTHUIlAj Ha yIpaB/barbe APYIIT-
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10-12/2015. Jenena Jlemetuh (ctp. 19-39)

BOM I /IMIMMA Ca KOjUMa 3ajeSHMYKN Jenyjy. [Ipema HaumHy moBesuBama,
JMIa MOTy OUTM HOBe3aHa CPOFHMYKYU WM eKOHOMCKU. IIpema TpajHOCTM
[OBe3uBama, MOTYy OMTM IOBe3aHa MYrOTPajHO — TPajHO IOBe3aHa JMIla
(HIIp. CPOACTBO) MM TPEeHYTHO — ad hoc moBe3aHa muia (HIIp. 3ajefHNYKO
Ie/IoBambe).

Il IToBe3aHa nuIla y KOMIIAHMjCKOM IIPaBY

IToBe3aHa mMIM y KOMIIAaHMjCKOM IpaBy AedUHNCAHA CY Y [iely 3aKo-
Ha O IPUBPENHNM JPYIITBUMA O BYXXHOCTUMA IIPeMa IPUBPENHOM JAPYLITBY,
4yfja je CBpXa 3allTUTa NpuBpefHor gpywmrsa. [log nosesanum nunuma Mory
ce CMaTpaTy: JMIla MOBe3aHa ca JMIMMa ca MOCeOHMM Iy>KHOCTUMA, MO-
Be3aHa JPyIITBa (IpyIe APYLITaBa) U JIUIA KOja 3ajefHNYKM fienyjy. [lojam
NIOBE3aHNX JPYLITaBa je YXKU I10jaM Off MOBE3AHMX JIALA, jep Ce, IpeMa IIPK-
ponu cTBapy, He ofHOCK Ha ¢usndka numa. JIpymTsa y HameM IIpaBy MOTY
OUTH TIOBe3aHa Ha TPY HauMHa: yyemheM y OCHOBHOM KaIIWTaly, yTOBOPOM
VIV KaIlUTajoM M YTOBOPOM MeEILIOBUTO, ITa MOTy (GOpMMpPATV KOHILEPH,
OJHOCHO TPYIly [PYIUTaBa, XOJAJUHT VIM JPYIITBA Ca y3ajaMHUM KaIllMTaJl
yuenrthem. KoHlepH je 067MK moBesuBama y KOjeM KOHTPOJHO JIPYLITBO,
OCVM yHpaB/baka KOHTPOIMCAHNM JPYIITBUMA, 00aB/ba U Jpyre JelaTHO-
ctu. XOJVHT ITOCTOjU Kafla je MCK/bYy4IMBa IETATHOCT KOHTPOIHOT IPYHITBA
yIpaB/bame U QUHAHCHpame KOHTPOMMCAHNX [PYIITaBa, JOK Ce APYIITBU-
Ma ca y3ajaMHMM KanuTan ydemheM cMaTpajy fpyIITBa Koja jefHa y pyrom
MMajy 3HavajHO Karmran yuenthe (Bume on 25% mipasa rmaca).' Ilpuspeno
APYLITBO MOXKe fla CTeKHe KBa/MN(MKAIVjy KOHTPOITHOT IIOCTOjalbeM IIpaBa
nI MOTyhHOCTH [l CaMOCTATHO MM 33jefIHO Ca IPYTYM JIMIVMIMA KOja Ca ’bUM
3ajeJHUYKN JIeyjy BpIIM KOHTPOJIHM YTUIIAj Ha IIOC/IOBambe JPYTrorl, TayHuje
KOHTPO/IMCAHOT ApymTBa. C TUM Y Be31, MOXK€ C€E TOBOPUTH U O 33jeTHMYKOM
Ie/IOBalbY Pajiyl BpIIEH-a 3ajeJHNIKOT yTHIIaja IOBE3aHNX M1 U TIOBE3aHNX
npymTaBa.’ 3ajeTHUYKO JIeNoBambe Y CMUCTY 3aKOHa O TIPUBPEHIM JIPYIIIT-
BMMa IIOCTOjM Kajja IBa M/IM BMIIE JIMIA, HA OCHOBY mpehyTHor way uspu-
YUTOT CIIOpa3yMa, KOPMUCTe I/lacayka IpaBa WA MPeRy3uMajy Apyre pajimbe
y IWbY BpIIeha 3ajefHNYKOT YTUIAja HAa yIPaB/balbe VIN IIOC/IOBambe TNLA
y KoMe uMajy npaBo rnaca. [lojammeme nojma 3ajefHMYKOr [iel0Baba I10-
ce6HO je 3HAYajHO 32 MHCTUTYT TpeysuMarma.” TaKBO MOBE3NBAMbE Kapak-

1 3akoH o npuBpenHuM apyursuma (Cryxbenu inacnux PC, 36/2011, 99/2011, 83/2014 -
Ip. 3aKOH 1 5/2015), u1. 551-553 u 62, cT. 3.

2 Mupxko Bacumesnuh, Komitanujcxo aipaso, Beorpap, 2015, ctp. 474.

3 Bup. Caomurere EBporicke yrpaBe 3a XapTuje of BpeHOCTH 1 TP>KUIITA ,, IHopMarmje
0 capafibJ aKI[IOHAapa I 3ajeHIYKOM JeIoBamy InpeMa JIMpeKTHBY O Mpey3uMamy 13
2013. ropgune (ESMA - European Securities and Markets Authority, Public Statement,
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YIAHLN IIpaBo u npuBpena

Tepuille KPaTKOPOYHa IIOBE3aHOCT, OFHOCHO IOBE3aHOCT Pajy OCTBaperma
KOHKpPeTHOT LIM/ba, I1a ce MOXKe Ha3BaTu ad hoc nosesaHourhy.

IToBesana muia y KOMIIAaHMjCKOM IIPAaBy HajsHa4YajHMja Cy 3a MHCTUTYT
my>XHOCTH. 360T TOra, [10jaM II0BE3aHMX JINIIA Be3yje ce, NaKo He ICK/bY4nBO,
3a Taj MHCTUTYT. Hajuemhe ce roBopu 0 mocIoBMMa ca NMOBE3aHNUM JIUIIVIMA,
OJIHOCHO O Iy>KHOCTM IpUjaB/buBamba JIMYHOT MHTepeca (yKbydyjyhu u uH-
Tepec II0Be3aHNX IMIA) y HOCIOBYMA ¥ pajilbaMa Koje IIpefly31iMa IIPUBPETHO
APYILITO, anu, C IpyTe CTpaHe, He Tpeba 3aHEMAPNUTH 3HA4aj OBe KaTeropuje
3a Ipyre JY>XHOCTY IIpeMa IIPUBPELHOM APYLITBY (y>XKHOCT 136eraBama Cy-
K00a uTepeca 1 JyXHOCT IIOLITOBaba 3a0paHe KOHKYpeHIMje, MaKo ce TyK-
HOCT IIOIITOBama 3a0paHe KOHKYPeEHIMje Y CPIICKOM IIpaBy He OZHOCH Ha
HIOBe3aHa JIMIjA Ca IMIMMA Ca TOCeOHMM AY>KHOCTVMMA IIpeMa APYIITBY, a je
3allITUTA IPYIITBA HEIIOTIIYHA y TOM cMuciy). CTora, yob1dajeHo je fja ce mo-
BE3aHMM JIVIIeM CMaTpa yrOBOPHA CTpaHa Koja MMa IHoBiantheH momoxaj Ha
OCHOBY CBOT yTHIIaja Ha yIpas/bambe apymTeoM.* OTIITa mpaBuIa o mocIo-
BJMa Ca IIOB€3aHUM JMLMMA CY 3alpaBo IIpaBuia O IIOCIOBMMA U pajilbaMa
y KOjuMa IIOCTOjM IMYHY MHTEpeC Y 3aKOHY O pUBpeAHUM ApymuTBuMa. Ilo-
CTIOBM Ca TMYHMM MHTEPECOM YeCTO Ceé 03HA4aBajy KaO MHTEPECHM IIOCTIOBI
(eHr. interested transaction), HocnoBuU ca camuM cobom (eHrn. self-dealing
transaction), IOC/IOBU ca cyKoboM mHTepeca (eHr. conflict transaction) v
IIOC/IOBM Ca TOBe3aHMUM jmuuMma (eHrn. related party transaction). Hbuxosa
I7IaBHA KapaKTEePUCTHKA je Ja Cy HUINTABYU, OCMM aKO UX Off06pe 4IaHOBU
VIV He3aMHTEPECOBAHY TUPEKTOPU KOju csy a/leKBaTHO MH(POPMICAHN V/IN
YKOJIMKO je ITOCA0 IOIITEH NpeMa ApywTBy.” [Jakye, ped je caMo 0 IMOCIoBUMa
Koje Ipefy3yMa NpUBPENHO APYWITBO. T N0C/I0BY ce HasuBajy IOCIOBU Ca
JNYHUM MHTEpecoM (IMYHU VHTepeC JINIIA ca MOCEOHNM JY)KHOCTUMA) VN
HOCTIOBY (IPYLITBA) Ca IOBE3aHMM JMIMMa (/MIja TI0Be3aHa ca JPYIITBOM).
Y KOHTEKCTY IOC/IOBa ca MOBE3aHMM JMIMMA, TOBE€3aHa INIA Cy JIMIA M0-
Be3aHa Ca IPUBPEeJHNM APYLITBOM KOja yTUYYy Ha OfIy4MBarbe TOT JPYyLIT-
Ba. IIpe cBera, ped je 0 KOpHNOpPaTMBHUM MHCAjiepUMa, OGHOCHO O JIMIIMMA
Koja MMajy ¢upynujapHe AY>KHOCTY Y KOHTEKCTY aHIVIOCAKCOHCKMX ITpaB-
HMX cucTeMa. 300r Tora, MHCTUTYT HOBEPEHMINTA VIMAO je 3HaYajHy Y/IOTY 3a

»Information on shareholder cooperation and acting in concert under the Takeover Bids
Directive, ESMA/2013/1642, 12 November 2013).

4  Bup. Luca Enriques, ,Related Party Transactions: Policy Options and Real-World
Challenges (with a Critique of the European Commission Proposal), European Business
Organization Law Review, Vol. 16, No. 1/2015, ctp. 2.

5 Bup. Gregory V. Varallo, Daniel A. Dreisbach, Blake Rohrbacher, Fundamentals of Cor-
porate Governance, A Guide for Directors and Corporate Counsel, 2" edition, American
Bar Association, Chicago, 2009, ctp. 30-31. Bup. Lewis H. Lazarus, Esq., Brett M.
McCartney, Esq., ,Standards of Review in Conflict Transactions on Motions to Dismiss:
Lessons Learned in the Past Decade®, Delaware Journal of Corporate Law, Vol. 36, No.
3/2011, ctp. 972.
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perynucame I10C/IOBa ca MOBe3aHNM IMLMMa 1 ofpelemeM NoBesaHnx amua.
Y HameM IpaBy Ta /IMIA Cé O3HAYABAjy MMIMMA Ca MOCEOHUM TY>KHOCTH-
Ma IIpeMa IpUBPENHOM [PYIITBY, TOK ce II0ojaM IOBe3aHMX JIMIA OFHOCH Ha
JMIIA Koja Cy IOBe3aHa ca IMuuMa ca fgy>xHoctuma. [Ipasuna o nmocnosuma
ca IOBE3aHNUM JIMIVIMA PaslIMKYjy Ce Y 3aBUCHOCTM Of] TOTa Jia /i1 je ped o
CIlelMjanM30BaHMM JIPYUITBUMA, T1a ce MocebHa MpaBMIa O MOCTOBMMA Ca
MOBE3aHMM INIVMA Haja3e y 3aKOHMMA KOjJ peryIulily Ta ApPYLITBa.

1. Onmra npaBuia

IToBesana nuua oppebena cy y ofHOCY Ha /MIia ca [y)KHOCTMMA IIpeMa
APYLITBY, a He y OIHOCY Ha IPUBPETHO APYIITBO y AoMaheM KoMIaHMjCKOM
npaBy. VImajyhu y Bupy ma y miija ca gy>KHOCTMMA CIIajiajy opTaiy, KOMILIe-
MEHTapy, WIAHOBM APYLITBA/aKI[MOHAPM Ca 3HAYajHUM KamuTaa ydemrhem,
Kao M KOHTPOJIHM 4WIAHOBM/aKLMOHApM, OMPEKTOPY, YIAHOBM HA30pPHOTL
o60pa, 3aCTYIHMIY, IPOKYPUCTH M JTMKBUAAIMOHU YIPAaBHUK, [IOBE3aHa
JMIIA MOTY ce OfpefUTH IpeMa TOMe Jia JIX je ped O JIUIY ca TY>KHOCTHU-
Ma y CBOjCTBY 4Y/JaHa IPUBPENHOr APYLITBAa MM NIy KOje HMMa yIpaB/ba
U/MnK Ta 3aCTyNa, OfJHOCHO ITIpeMa BPCTU MMIIA ca Jy>)KHOCTMMA. Y IpaB-
HVYM CHCTEMMMaA aHITIOCAKCOHCKOT THIIA, IOfl TTOBE3aHNMM JIMIMMa OOMYHO
ce MUCTM Ha JTUIIA TIOBe3aHa ca pupekTopom.® [ipyru Haums je ompehuparbe
TIOBe3aHNUX IMIA Y OFHOCY Ha JINIIe ca y>)KHOCTUMA Kao (PU3NYKO MV IIPaB-
HO jmie. YKOIMKO je JMIle ca HY>KHOCTMMA (PU3WYKO JIMIle, KPUTEPUjyM
npeMa KojeM ce yTBphyje Kpyr ca TMM juIieM IOBe3aHMX JIMIA jecTe CPOfi-
ctBo. Creeha /mija ce cMaTpajy moBe3aHUM y OBHOCY Ha GU3UYKO nuiie: 1)
KPBHU CPOIHUIM y IIPAaBOj JIVMHUjU U HVUXOBU CYHPYXHMUIYM ¥ BaHOpadHU
HapTHepHU, 2) KPBHU CPORHMUIM Yy ITOOOYHOj MMHUjM 3aK/by4HO ca Tpehmm
CTeIIeHOM U IbUIXOBY CYNPY>KHUIIM VTN BaHOpaYHM IMapTHepH, 3) yCBOjuIaly
VIV YCBOjeHNK, Kao ¥ IIOTOMIIM YCBOjeHMKa U 4) [ipyra /IuIa Koja XuBe y

6  IloBesaHa nuia, 03HaueHa Kao JIMIla IOBe3aHa ca AMPEKTOPOM, HaOpojaHa Cy y aMe-
puuxom Mopieny KOMITaHMjCKOT 3aKoHa, /1. 8.60, cT. 5 (The Model Business Corporation
Act). Mope/l KOMITaHIjCKOT 3aKOHA [JOCTYIIAH je Ha MHTEpPHeT ampecu: http://users.wfu.
edu/palmitar/ICBCorporations-Companion /Conexus/ModelBusinessCorporationAct.pdf,
30.10.2015. Victu je cnyuaj u y 6puranckom Kommanujckom 3akony (Companies Act),
4. 252-255, y KojeM ce HaBOfie MMIIA KOja ceé CMATpajy IOBe3aHMM JIMIMMA Ca [MpeK-
topuma. Y IIpMHIMINMMa KOPIIOPAaTMBHOT yIpaB/baia: AHalMse U IIpernopyke Ame-
PUYKOT MHCTUTYTA 3a IpaBo M3 1994. roguHe moBesaHa /INLa Cy HabpojaHa y Ofe/bKY
1.03 (The American Law Institute, Principles of Corporate Governance: Analysis and
Recommendations, Volume 1, St. Paul, Minnesota, 1994), gok y HeMa4ykoM IIpaBy HeMa
nocebue oxpenbe. Bun. Holger Fleischer, ,The Responsibility of the Management and Its
Enforcement®, y: Guido Ferrarini, Klaus J. Hopt, Jaap Winter, Eddy Wymeersch (eds.),
Reforming Company and Takeover Law in Europe, Oxford University Press, Oxford, New
York, 2004, ctp. 391. 3a muTame NOBe3aHMUX /MIA Y PPAHIYCKOM IIpaBy 3Ha4YajaH je
Tprosuncku 3akouuk (Code de Commerce), an. JI 225-38.
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3ajefHIYKOM JJOMahMHCTBY ca JIMIIeM ca [y>KHOCTUMA MM Ca UM II0Be3a-
HUM 7MLeM. AKO je NuIle ca Iy>KHOCTMMA IIPAaBHO JIMIle, KPUTEPUjyM IIpe-
Ma KojeM ce yTBpbyje fia /1 je ped o /Iy Koje je ca HBMM IOBE3aHO jecTe
KOHTPOJIa MM MOTYNHOCT yTHIlaja Ha JOHOLIEHe OfIyKa. Y muTamy cy: 1)
IpaBHO JIMIle Y KOjeM JIMIle ca Jy>KHOCTMMA MMa 3HauajHo KamuTasn ydemhe
nmm ra Moke cTehm kopumhemeM mpaBa u3 GMHAHCH]CKUX MHCTPyMeHaTa
Koje mocenyje (Ha mpuMep, 3aMeH/bUBIX OOBE3HUIIA WM BapaHaTa), 2) KOH-
TPOMICAHO APYLITBO — APYIITBO KOje KOHTPOJNIIE JINIle Ca BY>KHOCTUMA, 3)
IIPaBHO JINIIE KOje je 3ajelHO ca JIULEM Ca Jy>KHOCTUMA II0f; KOHTPOJIOM JMC-
TOT /NI, 4) GU3MYKO MM MPABHO JINIie KOje je WIaH JIMLa ca JyKHOCTUMA
ca 3HaYajHUM KamuTas ydelrheM Wy fuIie Koje TO MO)Ke IIOCTaT! Ha OCHOBY
bUHAHCHjCKUX MHCTPYMeHaTa Koje Iocefyje, 5) KOHTponHu 4naH (dusmd-
KO M/IM TPABHO JIMIle) JMIA Ca AY>KHOCTMMA ¥ 6) IMPEKTOp, WIaH OpraHa
yIpaB/baba MM HafI30pa /uIa ca gy>kHoctiMa. CBpXa HBUXOBOT ofipeheHa
je samTuTa NpUBPENHOT IPYIITBA Y CIy4ajeBuMa nospefe gy>xHoctu. [Tocao
KOj! IPMBPEIHO IPYLITBO Mpely3Me IIpeMa II0Be3aHOM JIMITY HYje HUIITAaB,
Beh je ycloB/beH ofoOpemeM IpeMa ONIITYMA HpaBWIMMa. VIHTepecaHTHO
je ma ce y 6putaHckoM KoMITaHMjCKOM 3aKOHY He NOMMIbY IOBE3aHa JIMIA
Yy KOHTEKCTY JIy>)KHOCTY [MPEKTOpa Jja IpujaBe IMIHM UHTEPEC Y HPEMIo-
YKEHOM IIPaBHOM IIOCTTy. Y JIMTepaTypy ce Mo)ke ImpoHahy TBpama fia ce y
TOjeiIHNM CUTALMjaMa U Taj MHTepeC Mopa y3eTu y 063up, 6e3 feTa/bHujer
oxpehema o KojuM cuTyanujama je ped.

2. IToce6na mpaBuna

IToce6na mpaswa npegsubena cy 3a cnenyjamisosana fpymrsa. OHa
Cy caip>KaHa y 3aKOHMMa KojuMma ce ypeDhyjy 6anke, uaBecTuonu GpoHyo-
BYI U IPYIITBA 32 OCUTypambe.

a) Banke

3akoH 0 6aHKaMa [T03Haje I0Be3aHa IMIja 1 /IM1a II0Be3aHa ca GaHKoM,
HITO Ce, y U3BECHOj MepM, MOXKe YIOPeAUTH ca IOBe3aHNM JINIMA U JININ-
Ma ca Ty>KHOCTMMA TIpeMa IPYIITBY Y 3aKOHY O PUBPETHNM APYITBIMA.>
Takobe, y 3akoHy ce moMuipy ¥ /uIla oBe3aHa ca [OBe3aHUM muiyma. [lo-
Be3aHa JIMIa Cy [Ba WIVM BUIIEe IPAaBHUX WM USMYKMX NI Koja Cy IO-
Be3aHa TaKO [a jeJHO MMa 3HAaTHO WIM KOHTPOJIHO ydellhe y [pyroM min
APYTMM IIPaBHMM JIMLMMA, a KaJla TO HUje CIIy4aj, Aa Ou ce [Ba WM BUIe

7 Marcus Haywood, ,,Duty to Declare Interest in Proposed Transactions or Arrangement®,
y: Simon Mortimore QC (ed.), Company Directors — Duties, Liabilities, and Remedies,
Oxford University Press, Oxford, New York, 2009, ctp. 328-329.

8 3akoH o 6ankama (Cnyabenu inacnux PC, 6p. 107/2005, 91/2010 u 14/2015).
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JnIla cMaTpasa MOoBe3aHMM /INIMMA, JOBO/BHO je fla IOCTOju MoryhHoCT fa
Ce TIOroOpIIIa CIOCOOHOCT /MUIlA Ia U3MMPYje CBOje 0b6aBe3e 360T MOropiIama
(bUHAHCHUjCKOT MOJIOXKaja APYTOT JINIA, A2 je GU3MYKO JIMIle WIAH YIPAaBHOT
VIV M3BPIIHOT 0f60pa WK APYror OpraHa yIpasjbatba APYror WK APYTUX
HpaBHMX JIMIA, KaO 1 [ja WIAHOBM MOpOAuIie Gpu3aMIKOr /LA UMajy 3HATHO
VIV KOHTPOJIHO KamuTaja ydemhe y ApyroM MM APYTUM IPaBHUM JIVIIA-
Ma WIM Jja Cy WIAHOBM YIIPABHOT WJIM M3BPIIHOT OZOOpa WM APYror opra-
Ha yIpaB/balba TUX IMPAaBHUX /NI WIK fIa CYy WIAHOBM HOPOJVIIE YWIAHOBA
YIPaBHOT MU U3BPIIHOT OX60pa MM APYror OpraHa yIpas/barba WK TNIa
ca ToceOHVM OB/alIhemyMa ¥ OATOBOPHOCTVMA MCTOBPEMEHO YIaHOBU
YIPaBHOT MM U3BPIIHOT OX60pa MM PYTOr OpraHa yIpas/barba WK I
ca nmoce6bHMM opraimhemMa 1 OATOBOPHOCTYMA APYTOT MM APYTUX HIPaB-
Hux muua. C gpyre cTpaHe, MMija IOBe3aHa ca OaHKOM Cy WIaHOBM OGaHKap-
CKe TpyIIe y KO0joj je 6aHKa Yy OTHOCY Ha KOjy je MOTpeOHO YTBPAUTHU KO CY ca
FHOM II0Be3aHa JIMIA, Ka0 Y WIAHOBM YIIPABHOT, M3BPIIHOT U APYIUX ofbopa
6anke. To cy 1 WIaHOBM OpraHa yIpaB/balba I pyKoBoDemwa wiaHa 6aHKap-
CKe TpyIIe Y KO0joj je 6aHKa, YK/by4yjyhu u wiaHOBe BUXOBe IOPOJNILe, TUIA
ca yyemheM y 6aHIV 1 y MMIMMa KOja Cy WIAHOBM GaHKapCKe TpyIIe Y KOjoj
je 6aHKa, M YWIAHOBM HBUXOBMX IOPOJNIIA, KaO 1 MIPaBHA LA ¥ KOjUMa II0-
MeHYyTa JIMIa Majy KOHTPOIHO ydenrhe. Moxe ce 3aK/bY4UTH fia JOMA3Y [0
3HAYajHOI NpeKIanama n3Mel)y moBesaHMX MMIa 1 IMIA TOBE3aHMX ca 6aH-
KOM, OTHOCHO Jla Ce VICTa JIMIa Hajuyemrhe MOTy cMaTpaTy ¥ ITOBe3aHUM JIM-
IIeM U JIML[eM ITOBe3aHNM ca 6aHKOM. 300T TOra, IOCTaB/ba ce MUTambe KOjI je
CMHCao TakBor ofpehema. 3akoHOM cy npenBubena orpanndema y cinefehum
clydajeBuMa: 1) IOC/OBama ca MOBE3aHVUM JMIMMA, 2) IpefysuMama Io-
C/I0Ba Ca TIOBE3aHMM JIMIMMA, 3) M3TIOXKEHOCTY IpeMa II0Be3aHMM JIMIIN-
Ma 1 4) OPWINKOM 3aje[lHNYKOT [ie/IoBaba II0Be3aHNX /NI, npeasuhamem
¢bukiyje mocrojama jegHOr cruuaona BaacHumrTBa. C fpyre cTpaHe, 3ako-
HoM cy npepBubene n ogpebene 3abpane. Ped je o cnegehum 3abpanama: 1)
3abpaHa NIy Koje je IoBe3aHO ca GaHKOM Jja PyKOBOAM peBM3UjoM OaHKe 1
2) 3abpaHa 1moBe3aHOM MLy fa Oyae wiaH ofbopa 3a npahemwe mocioBame
OaHKe (OCMM IIO OCHOBY 4WIAHCTBA Yy YIPaBHOM ofb6opy OaHKe, OpraHy
yIIpaB/bakba MM HaJ30pa JIMIA y cacTaBy 6aHKapcke rpyme). IIpensubene cy
u nocebHe o6aBe3a mHpopMucama: 1) obaBesa nHPOpPMICAHA CKYIIITIHE
0 IpUXOAMMaA YIAHOBA OpPraHa yIpaB/bamba, Koja yK/bydyje 1 MHPopMaluje
0 yroBopyuMa 0GaHKe ca JIMIUMa Koja Cy IIOBe3aHa ca muMa U 2) obaBesa
nHdpopmucamwa HapongHe 6aHke 0 IpOMeHN cTaTyca JIMIa II0OBe3aHOT ca 6aH-
KOM Yy POKy of 15 fmaHa off faHa casHama 3a mpomeny. IIpegsubene cy u
noce6Ha npasa u Mepe HapopHe 6anke: 1) mpaBo yBU/a y IOC/IOBHE KIbNTe
U APYTY JOKYMEHTAIMjy IPAaBHUX /IMIA IOBE3aHNX ca OAHKOM U JJOCTB/barbe
APYTUX IOJaTaKa IpPVIMKOM Bpllerma KOHTpole OOHUTeTa M 3aKOHUTOCTH
nocnoBama O6aHaka u 2) nmpaBo HapoznHe 6aHke y HOCTYIIKY KOHTpOJIe fia Ha-
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0K GaHIM fia IPUBPeMeHO 00yCcTaBy WM OTPaHNYM OfoOpaBarme KpefuTa
U IpyXXame JPYrux pMHAHCUjCKMUX YCIyra IMIUMa 4ija KpeIuTHaA CIOoCo0-
HOCT HUje 3aJj0BO/baBajyha, MojefMHNM CBOjUM aKIMOHApUMa, YWIAHOBMMA
YIIPaBHOT ¥ M3BPIIHOT 0f00pa M [PYIMM IMLMMA NOBe3aHNM ca 6aHKOM.

3akoH 0 OaHkaMa ypebyje mocrmoBame ca IOBe3aHMM JIMLMMA, Kao
U TIpaBHe IIOC/IOBE Ca MOBE3aHMM IMLUMA. Y IPBOM CIy4ajy, ped je o IHo-
CTIOBMMa Ca JIMILleM IIOBe3aHuMM ca GaHKOM jep je GaHIM 3abpameHO [a y
CBOM IIOC/IOBambY JIMILY KOje je MIOBe3aHO ca OaHKOM OfoOpM yCIoBe KOjit CY
HOBO/BHUjU Of OHUX KOje ofo6pu fpyrum munuma. [lakie, HUCY 3abpameHn
IIOC/IOBY Ca IIOBE3aHMM JIMIMMa y 00aB/balby HETATHOCTU Kao Taksy, Beh
ce IOBe3aHa JIMIIa MOPajy TpeTupaTy Kao 1 ocTana muua. C apyre cTpaHe,
IpaBHYU IOCTOBYU Ca MOBE3aHNM JMIMMa O0yXBaTajy He caMO IIOCTIOBe ca
HOBE3aHUM IuIVMa, Beh 1 mocioBe ca MmmyMa Koja ca IIoBe3aHa ca IoBe-
3aHMM JIMIMMa. T IOC/IOBU Cy YCIOB/beHM OFOOpermeM YIpaBHOT ofdopa,
Kao U IIpaBHe pajiibe y KOPUCT MOBEe3aHNX JIMLA U Ca hIMa MOBe3aHNX JINIa.
Opobpeme Huje NOTPeOHO y CTydajeBUMa IO/Iarama JIeMo3NUTa IOBEe3aHUX
NuIa, faBamba Kpeanura ob6e3beheHOr BesaHMM [IIIO3UTOM IIOBE3aHOT JIMIIA
U JaBameM KpennuTa obesbeheHor JyKHIIKMM XapTujaMa of BpegHocTH Pe-
ny6nuke Cpbuje ¥ Hy>KHUYKUM XapTHjaMa Off BPeJHOCTH JINLIA YMjU PEjTUHT
HMje UCION A", IpeMa olleH) IpU3HATUX MehyHapOJHMX pejTUHT areHIyja.
ITox crienmjaTHNM PeXXMMOM Cy KpeaMTH aKIoHapuMa 6aHke, 6e3 063upa
Ha BUCMHY KalMTas ydemrha Koje MMajy, y IpBOj TOIMHY IIOCTOBamba OaHKe,
6ynyhu pga cy tm nocnosu 3abpamenn.” Jlakie, Huje ped o cybopAMHALNjU
KpeauTa, Beh o BpeMeHCKM OrpaHNYeHOj 3a0paHy Ipefys3uMama rnocna. [la
3aK/by4JMO, PECTPUKTVBHM IIPUCTYII IPUMEIbEH je Kajia je ped O II0jefIHOj
BpCTU OaHKapCKMUX IOCTIOBA, KOHKPETHO KPeNUTY MCK/BYYMBO JIMIMMA Ca
CBOjCTBOM aKI[MOHapa 6aHKe, IOK Y OCTa/IMM C/TydajeByMa BasKe OIIIITA IIpa-
BIJIA KOja MOZIpasyMeBajy YCIOB/BEHOCT IIOC/IOBa ofobOpemeM y3 onpebhene
pasnuke. Pasnuke ce orefiajy y ToMe LITO je YIIPaBHY Of0OP yBeK HaJIeKaH
3a offoOpeme, any M y TOMe IITO YCTIOBYU Offo0pema He MOTy O6uTu 60/mu y
OJIHOCY Ha yCJIOBe KOji ce ofo0paBajy MmuyMa Koja HIUCY IoBe3aHa ca 6aH-
koM. TakBO orpaHmyere He IOCTOjM y 3aKOHY O IPUBPENHNM APYLITBYMA,
Beh je ycTaHOB/BEHO ¢ 063MpOM Ha CrenMUYHY [eTaTHOCT OaHaKa y LUbY
06e36ehnBama ajjleKkBaTHe MMOC/IOBHE K/IMMe ¥ IOBepera y OaHKapCKM CeK-
TOp, LITO Ce He MO)KE 3aHEeMapUT! IPWIMKOM perylucama II0C/IoBa ca I0-
Be3aHuM /yMa. C Apyre cTpaHe, O OBe3aHMM JIMIMMA IIOTPEOHO je BO-
JIATH padyHa U Y KOHTEKCTY U3TIOXKEHOCTH PU3NKa TpeMa muma.'® Y normeny
CTHUIIalba BJIACHUIITBA, CMaTpa Ce fla BMIIE JIMLA 3ajefHUYKM Jeyjy, Ima ce
TPeTUpajy Kao jeflaH CTUILIA/IAL Kafia je ped O II0Be3aHMM IUIMMA, HIIP. Wia-
HOBMY MCTeE IpyIIe.

9 3akoH o 6a"HKama, 4I. 39.
10 3akoH o 6aHKaMa, 4. 29, Tad. 4 u 4. 33.

11 3akoH o 6aHKaMma, 4. 95.
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6) Mnsecmuyuonu Pongosu

3a pasnuky of 3akoHa 0 6aHKaMa, y 3aKOHY O MHBECTUIVIOHUM (OH-
JIOBMMa HICY fleuHICaHa ToBe3aHa nia. 2 C pyTe CTpaHe, 3HaYeHe 6/ImcKe
IIOBE3aHOCTH je ICTO Kao Y 3aKOHY O TPXKMIITY KamnnTana. backa moBesaHoct
je orpanmuvaBajyhm ¢akrop, y morneny usgaBama H03BOJIe 3a paj APYLITBA
3a ympas/bame, 3a: 1) cTuijame KBanmunukoBaHor ydemha y Buie of jegHor
IpYILITBA 3a yIIpaB/babe, MMajyhu y Buny na jenno gomahe u ctpano ¢pusmd-
KO M TIPAaBHO JIMIie M Ca BJM O/NMCKO TTOBe3aHa JIMIa He MOXKe MMAaT! KBa-
mm¢uKoBaHo ydernhe y BUIIe Off jefHOT [PYLITa 3a yIIPaB/barbe, 2) CTULIAbE
CBOjCTBa OCHUBAYa APYIITBA 3a yIIpaB/bambe, Oyayhn na momahe npasHo nuie
ca BehmHCKUM Ap>KaBHUM WIN APYIITBEHUM KaIlMTAIOM He MOXXKe 0TI OCHM-
Bay JIpyIITBA 3a yIIpaB/bambe, Ipu 4eMy Komucuja 3a xapTuje of BpefHOCTI
Ipolemyje la MU CTPYKTypa O/MMCKO ImoBesaHux jmia omoryhasa eduxac-
HO BpIllere HaJ30pa Haj mocnoBamweM. OrpaHnderme MOCTOjU U Y HOITIERY
YJIAHCTBA y OpPraHMMa yIIpaB/bakba APYIITBA 32 yIIPAB/babe MHBECTULIMOHIM
boH0BMMA, OTHOCHO JIMIie KOje je O/IMCKO TT0BE3aHO Ca WIAHOM YIIpaBe MIn
3aII0CTIEHMM JIPYTOT IPYIITBA 3a yIpaB/barbe, Kao 1 Ca WIAHOM yIIpaBe MIN
3aII0CTIEHNM KacToAy GaHKe ca KOjoM je APYIITBO 3a YIpaB/bakbe 3aK/bydn/Io
YTOBOp, He MO>Ke OMTH IMPEKTOp MU YWIaH yIpaBe APYIITBA 33 yIIpaB/baibe.
O 4IaHCTBY y OpraHuMa ynpase OMCKO ITOBe3aHVX /IMIA ca APYIITBOM 3a
yIIpaB/barbe, KaCTOAM OAaHKOM U APYTUM IIPaBHUM /IUIVIMA, MOPA Ce BOAUTH
payyHa M IPWIMKOM MMEHOBama WIAHOBA HAI30pHOI 0f00pa 3aTBOPEHOT
VHBECTUIIMOHOT QoH/a. 3aKOHOM je mpenBuheHa 1 o6aBesa yyBama MOCIOB-
He TajHe 3a IIOBe3aHa JIMIIA Ca [PYIITBOM 3a yIpaB/bambe Y MCTOM 00MMY
Kao IITO je TO mpefBubeHO 3a AUpeKTOpa M WIAHOBe yIpaBe APYLITBA 3a
ynpasbame. Bohemwe padyHa o mOBe3aHMM JINIMMA je Y CKIafy ca IPUHIN-
IIOM JVICIIep3Vje PU3MKa, Off Yera 3aBUCH M HMBO 3aIUTHTe yaarada. [lakie, o
HOBE3aHUM JIMIVIMA MOpa Ce BOAUTY padyHa y CMIUCITYy OTPaHIYeha yIarama
MHBECTUIOHOT OHMA, I1a Ce jefHNUM M3/ aBaolieM, OHOCHO JIMLIeM Y Yujy ce
VIMOBVHY BpILYV y/Iarame, CMaTpa U ca BUM O/IMCKO IIoBe3aHo yuie. JpymIT-
BO 3a yIIpaB/baibe U Ca HbUM O/IMCKO MOBe3aHa jIMIja He MOTY 3aK/by4MBaTU
yroBOpe ca MHBECTUIMOHNM (OHIOM KOjIM OHO YIIPaB/ba, OCUM YKOJIMKO je
TO IPOIMCAHO 3aKOHOM Wwin akTuMa KoMucuje 3a xaprtuje ofi BpefHOCTH. Y
NNUTaby je peCTPUKTMBHO IIPABUJIO, OBHOCHO 3abpaHa 3aK/bydera yroBopa
ca IOBe3aHUM JIMLMMA, C 003MpOM Ha AenaTHOCT. Takobe, kacTopu 6aHKa He
MO>Ke 6MTY 6/1MCKO TT0BE3aHO JINIe ca APYIITBOM 3a yIpaB/babe.

12 3akoH o mHBecTHIMOHMM ¢oHpoBuMa (Cnyxbenu inacnux PC, 6p. 46/2006, 51/2009,
31/2011 u 115/2014).
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6) pywitiea 3a ocuiyparve

3aKkOoH 0 ocurypamy feduHMIIe NOBe3aHa IUIA Kao IpaBHA JIMIA
KOja Cy IIOBe3aHa yIpaB/baieM, KAallMTAJIOM MM Ha APYTY HAYUH, Pagu
IOCTU3amba 3ajeHIYKNX MOC/IOBHNX I[VJ/bEBA, TAKO Jia MOC/IOBAbe WM pe-
3y/ITaTU NOCTOBaMba jeJHOT JIMIA MOTY OMTHO YTUIIATU Ha pe3y/iTare, OGHO-
CHO IOC/IOBaEe APYror JIMIA, Kao ¥ JIMIa Koja Cy MOBe3aHa Kao WIAaHOBU
HOpOfMLIe, MIA TTI0Be3aHa TAaKO A je[HO JIMIie V/IM ITOBe3aHa JIMIA 3ajeHO
Y4eCTBYjy Y APyTOM JIUILY, IOCPENHO VIV HEIIOCPENHO, KAo U KaJa jef{HO JIMLie
uMa ydenrhe y fBa /M1ia, Koja ce Tajla CMaTpajy IOBe3aHUM IMLIMMA, WM Kaja
T0 yuemhe MMajy oBe3aHa JIMIA, 3aTVM JIMIIA KOja Cé CMATpajy MOBe3aHUM
IMIyIMa IpeMa 3aKOHY KOjuM ce ypebyjy mpuBpenHa [pylITBa ¥ YWIAHOBM
yIpaBe WIM HafiI30pHOT Ofi00pa 1 WIAHOBU HUXOBUX IOpoamua. JpymTsy
3a ocurypame je 3abpameHO fla 3aK/bydyje IIpaBHe IOC/IOBE Ca MOBE3aHNM
IPaBHUM JNILMMA, KOjIIMa Cce IOCPeJHO WK HermocpenHo obesbebyjy cpen-
CTBa TMM /nnuMa. Ped je 0 mocmoBuMa Kao MITO Cy I03ajMMIIA, jeMCTBO, 3a-
n1ora, HaMeHCKH fenosut.' ITosesana IIpaBHa JIMLA I0OCMAaTPajy ce Kao jefTHO
NnIe IPUINKOM IpolleHe yduenrha y KanuTaay, OFTHOCHO CTHUIIamba KBannudu-
KOBaHOT yderntha, Kao U MpUIKKoOM oreHe ydenrha y ympasspaty. Vimajyhn
y BUAY 3Hayaj IIOBE3aHOCTM 3a JoOMjame CAIIaCHOCTY KBalnM(pUKOBAHOT
ydemha, a caMuM TUM ¥ HETOBUM Ofy3MMaibeM, Y3 3aXTeB 3a M3[jaBambe
Io3BOJIe 3a 00aBJbabe IIOCTIOBA OCUTypama M PeoCcUrypama mpensubena je
ob6aBesa [JOCTaB/baba CIIMCKA JIMIA KOja Cy IOBE3aHa ca MMAOLMMa KBajIM-
¢ukoBanor yuenrha. HaBeeHa o6aBesa Mo)ke ce ymopeautn ca ob6aBe3oM
cacTaB/bama JIMCTe VHCAjiepa y IpaBy TPXKUIITA KaluUTaja. YIIOpeauBa
obaBe3a Huje mnpenBubeHa y 3aKOHy O NMPUBPENHUM APYIITBMMA, MMajyhn
y BUAy fia IOoCTOju obaBe3a IpujaB/buBama JIMYHOT MHTEpeca JIUIa ca I10-
CeOHUM RY>KHOCTMMA, IITO 0OyXBaTa 1 MHTEpeC Ca HUM ITOBE3aHNX JIMIA.
JInne xoje je MoBe3aHO ca MPAaBHUM JIMLEM y KOjeM aKL[MIOHAPCKO JPYIITO 3a
ocurypame uMa Buie of 5% kamurtan ydemha He MOXXe OUTU YIaH yrpaBe
aKLMOHAPCKOT APYIITBA 32 OCUTYpPaIbe.

YaHOBM yIpaBe aKIMOHAPCKOT APYIITBA 32 OCUTYpakbe, JYXKHI CY [ia
o6e3befie 1a MOCTIOBM 3aK/by4YeHM Ca aKLMOHAPUMA, IIOBE3aHMM JIMIVIMA U
APYTUM JIMILMIMA ca [y>KHOCTUMA OYAY 3aK/byYeH! 1O TPXKUIIHNUM yCTIOBYMA.
YKO/MMKO He MOCTYIe Ha Taj HauuMH O61he cCOMMAapHO OATOBOPHM 3a IITETY
JIPYIITBY HACTaTy HEMOCTYIaMmeM y CKlafy ca Tom obasesom.'* IToctasma
ce MUTame Jja /I WIAHOBM yIIpaBe aKI[MOHAPCKOT APYILITBA 33 OCUTYparbe
MIMajy BMIIN CTEIIeH OATOBOPHOCTM y OJHOCY Ha YIaHOBE yIIpaBe IPUBpPES-
HUX [pYyLITaBa IpeMa 3aKOHY O NMPMBPENHMM APYIITBMMA. UMHU ce ha TO

13 3akoH o ocurypawy (Caymbenu inacnux PC, 6p. 55/2004, 70/2004 - mcmp., 61/2005,
61/2005 - pp. 3akoH, 85/2005 — np. sakoH, 101/2007, 63/2009 - opgryka YC, 107/2009,
99/2011, 119/2012, 116/2013 n 139/2014 - ap. 3akoH), 9. 33, cT. 5.

14  3axoH o ocurypamy, 4. 51, cT. 1, Tau. 6 1 CT. 2.
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jecte cnydaj, mmajyhm y BUAy fa ce mpeMa IpaBuInMa o0 ofo0pemy mocioBa
ca IMYHMM VMHTEPeCOM BO/bOM WIAHOBA [IPYLITBA MOTY OJOOPUTHU MOCIOBU
ca JIMYHUM MHTepecoM, 6e3 003upa Ha TO fIa M Cy MOC/IOBYU IIPefy3eTy 0
TPXXMIIHUM YCIOBUMA. 3aKOHUTO Oofjobpembe je Ba/baHa 3allTHUTA IIpemy3e-
TOT TIOC/Ia Y TOM CMMCITY, IIPM Y€MYy ceé IPaBO Ha HaKHaJy IUTETe Of IMIa
ca Jy>KHOCTMMA Be3yje 3a MOHMIITAj nocia. C gpyre cTpaHe, IpeMa 3aKOHY
0 OCHUTyparby, YIaHOBU YIIpaBe Cy AY>XHM Jja ce MOCTapajy Jia TaKaB I10Cao
He Oyme omoOpeH M Kajia je CKYNIITMHA HaJJIeKHa 3a offoOpeme. Je3ndKo
TyMaueme HOpMe TOBOPHU Y IIPIUJIOT TOMe Jia je ped o obaBe3yu pesyirara, ofi-
HOCHO 0 06aBe3y Jja TakaBs [10cao He 6ype npenyset. Huje jacHo Ha KOjuH Ha-
YJH YIAHOBY YIpaBe MOTY CIPeYUTH Npefy3MMame II0C/Ia, Kaja ofoOpeme
maje ckymmtrHa. Of 4IaHOBA yIIpaBe MOXKe Ce 3aXTeBaTH jeflMHO Jja MHPOp-
MUILY aKL[MOHape O e/leMEeHTMMa IPefy3eTor MOC/Ia, OFHOCHO J1a YKaXY Ha
Pas3MMKy MOCTOjehMX TPXKUMIIHMX yC/IOBa M YTOBOPEHNX eleMeHaTa IIOCIa.
CaMo y TOM cITy4ajy MoxKe OUTY peuy O OBpeay AY>KHOCTY MaXKibe, I1a HOpP-
My Tpeba IPOMEHNUTH y TOM CMMUCTIY.

Hapopna 6aHka MOXKe BpIINTM Hafi30p Haj HOBe3aHuM nuieMm. Ha
Kpajy, He Tpeba 3aHeMapuTy HM HajiexxHocT HapopnHe 6aHKe Koja [pyIITBY
3a ocUTypame MO)XKe 3a0paHNUTU 3aK/bydMBarme IOCTIO0BA Ca MOjeAMHNM aK-
IIMIOHAPUMA, YIAaHOBMMA YIIPaBe, YIAHOBMMA Ha/I30PHOT 0fi00pa, IOBe3aHNM
JULVIMA VIV IPYTUM IIPaBHUM JIMIVMA, YKONIMKO JPYLITBO 3a OCUTYpame He
IOCTYTA y CK/IAJy ca IPaBUIMMA O YIPaB/bakby PUUKOM.

III TloBesana nuua y pa4yHOBOACTBEHOM IIPaBy —
yTHIIaj Ha KOMIIAHUjCKO MIPaBo

HednHuiyja noBesaHux nuija y HalleM MpaBy feo je 3aKOHA O Mpu-
BpenHMM apymTBuMa. C apyre cTpaHe, feduHNMIINja IOBE3aHNX TMIA MOXKE
6uti 1 eo 3akona o pauyHoBoncTBY.'> HoBu 3ako o pesusuju ymyhyje na

15 Ynannuama EY je ocraBmbeHo Ha Boby Ha mu he oppen6e Yerspre aupextuse (Fourth
Council Directive of 25 July 1978 based on Article 54 (3) (g) of the Treaty on the annual
accounts of certain types of companies (78/660/EEC), O] L 222, 14.8.1978, pp. 11-31),
OIHOCHO cafia JupexTuse 6p. 34/2013 o roguimbuM GUHAHCUjCKMM U3BELITajUMa, KOH-
CONMMOBaHNM (QUHAHCUjCKMM M3BEIITajlMa ¥ MOBE3aHMM V3BelITajuMa o oxpehennm
BpcTaMa apyiuTaBa (Directive 2013/34/EU of the European Parliament and of the Council
of 26 June 2013 on the annual financial statements, consolidated financial statements and
related reports of certain types of undertakings, amending Directive 2006/43/EC of the
European Parliament and of the Council and repealing Council Directives 78/660/EEC and
83/349/EEC, O] L 182, 29.6.2013, pp. 19-76), yHeTU Yy KOMIIaHUjCKY 3aKOH WJIM 3aKOH O
pauynosozicTBy (Hemauxa je, Ha mpumep, yHena ofipef6e y TproBMHCKNM 3aKOHMK, JIOK je
15. peo 6puranckor Kommanmjckor 3akoHa mocseheH padyHuMa U usBemTajuma). Ju-
pexTuBa 6p. 660/1978 (YerBpTa mupexruna) u IupexTusa 6p. 349/1983 (Cemma aupek-
tuBa — Seventh Council Directive of 13 June 1983 based on the Article 54 (3) (g) of the
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ozipeni6e 3aKoHa O NIPMBPENHUM APYIITBUMA KOje Ce OfHOCe Ha NedMHICambe
MMOBE3aHUX nmua.16 360r Tora ce gedpmHMIIMja MOBE3aHMX IMLA U3 3aKO-
Ha O IPUBPEJHMM JPYIITBMMA KOPUCTM M 3a IOTpebe pauyHOBOACTBA U
peBusuje. Y pauyHOBOJCTBEHOM CMIMCIY, IIOBE€3aHa JMIa Cy JIMIa T0OBe3aHa
ca KOMIIaHMjOM Koja je Ay>KHa fia cacTaBu 1 o6jaBu n3Bemraj. C apyre cTpa-
He, TIOB€3aHAa JIMIA Y Be3! Ca [Y>KHOCTYMA Y KOMIIAHMjCKOM IIPaBY jecy NI
KOja Cy IOBe3aHa Ca JMIUMa ca MOCeOHMM JY)XHOCTMMA IpeMa JIPyLITBY.
[Tocnepuiia mpuMeHe nedMHMIMje KOja je MOTOfHA, IIpe CBera, 3a morpebe
PavyyHOBOJCTBEHOT IIpaBa jecTe Be3uBame Cybjekara AYXXHOCTY 3a IOjaM
3HavajHor yTunaja. Y Cp6mju je 2013. roguHe fOHET HOBU 3aKOH O pavyyHO-
BOJICTBY, KOju Hajaxe obaBe3Hy npuMeHy MebhyHapogHUX pauyHOBOACTBe-
HUX cTaniapaa.’” HamomeHe y3 GUHAHCU]CKM M3BEINTa] YMHE JIE0 PEOBHOT
rofMIIber (PMHAHCU]CKOT M3BEIITaja M MOpajy OMTHU Y CKIafy ca 3aXTeBUMa
u3 tux Crangapga (Wi 2, Tad. 6-9 3aKoHa O padyyHOBOACTBY). Y 3aKOHY O
PaYyHOBOZICTBY He MIOMUIbY Ce ITOC/IOBY Ca IIOBE3aHUM NIMIIIMA.

ITpema un. 17, ct. 1, Tau. p Hupextuse EY, 6p. 34/2013 o roguuimum
(MHAHCMjCKIM M3BEILITajIIMa, KOHCOMIIOBAaHNM PMHAHCHjCKIM M3BELITajIIMa
¥ TIOBE3aHUM M3BelITajuMa o ofpeheHNUM BpcTaMa ApyLITaBa, y HallOMeHa-
Ma y3 (pMHAHCUjCKM M3BEIITAj CPebIX, BEMKNX U JPYLITaBa Off jaBHOT VH-
Tepeca, u3Mely ocTanor, Mopajy ce 06jaBuTI IIOAAIM O OCTOBUMA Ca IOBe-
3aHUM MMIMMa (BPEeIHOCT I0C/a, IPUPOJA OTHOCA IIOBE3aHNX LA U ApyTe
nHdopMalnyje 0 MoCTy Koje Cy HEeOIXOfHe 3a pasyMeBame (MHAHCHUjCKOT
nonoxaja mpymrsa).'® Jla 6u yommre 6uno moryhe yTpmuTH mTa Tpe-
6a 00jaBuUTY, K/BYUHO je, 3aIlpaBO, OfPEANTH IOBe3aHa nmuua. [leduuuimja
noBe3aHux juua y mnpasy EY mpeysera je u3 mehyHapopgHMX pauyHOBOA-
CTBEHMX CTaHfapfa Koju cy npuxsaheHu y ckmagy ca PerymaruBom 6p.
1606/2002 o mpuMeHy MehyHapOgHNX payyHOBOJCTBEHIX craumappa.’® To cy
Mebynapopgun pauyHOBOACTBeHY cTaHAapau (eHrn. International Accounting
Srandards - IAS) u ®uHaHCKjCKY CTaHAAPAK O U3BelITaBawy (eHI/L. Financial
Reporting Standard - FRS). 3HauajHa je u Perymatupa 6p. 1126/2008 (xoja

Treaty on consolidated accounts (83/349/EEC), O] L 193, 18.7.1983, pp. 1-17) mpecTtaine
Cy ma Baxke ycBajamweM upekTuse 6p. 34/2013. Bup., Ha npumep, Adriaan Dorrestein,
Tiago Monteiro, Christoph Teichmann, Erik Werlauff, European Corporate Law, 2"
edition, Kluwer Law International, Alphen aan den Rijn, 2009, ctp. 256.

16  3akoH o peBusuju (Cnyxbenu inacnux PC, 6p. 62/2013), . 2, Ta4. 24.

17 3akoH o pauyHOBOACTBY (Cnyxbenu inachux PC, 6p. 62/2013), 1. 20 u 21.

18 Iloc/moBu ca IMOBe3aHMM JIMIMMA Y TPyIN HOMUBbY ce Y [Jupextusu 6p. 34/2013 y ur. 28,
CT. 1, Tad. a, y Be3y ca HallOMeHaMa y3 KOHCONMMAOBaHe (QMHAHCHjCKe M3BellTaje (OfHO-
cHO paHuje y CeMo0j IUPEKTUBM).

19  Regulation (EC) No 1606/2002 of the European Parliament and of the Council of 19 July
2002 on the application of international accounting standards, OJ L 243, 11.9.2002, pp.
1-4. Bup. Jupektusy 6p. 2013/34, un. 2, cT. 3
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je BUIe IIyTa MemaHa) O ycBajamy oapebennux mehyHapopnux pauyHoBoOf-
CTBEHMX CTaHAapAa y ckaagy ca PerymatuBom 6p. 1606/2002, y umjem ce
CKJIOIly HaJIa3Vl IbVXOB campxkaj.”’ TIpema Mebynapogsom PadyyHOBOJICTBE-
HOM CTaHJApAy 24, KOju ce OJHOCU Ha ObjaB/bUBarbe y Be3U Ca IMOBE3AHUM
muuuma (eHrn. related party disclosures), TOCIOBY ca TOBe3aHUM JINIVIMA
IpefICTaB/bajy yoOudajeHn meo mocinosama. Y Tom CraHpmapny je yrBpheHO
Koja ce u3nyKa U IpaBHa /IUIA CMATpajy MOBE3aHMM JIMILIMMA Ca IPUBPef-
HVIM JPYIITBOM Koje MMa 06aBe3y Aa 00jaBy IOaTKe O MOC/IOBMMA Ca IT0Be-
3aHuM munuMa.” IlogaTke o mocmoBMMa ca MoOBe3aHMM IMIUMa (LA Koja
Cy IOBe3aHa ca APYIITBOM) Tpeba 00jaBuTH Jja OU Ce 3aIUTUTUIN WHBECTH-
TOpM, a TMMe ¥ mosepuouu u Oynyhu wianosu gpymrsa. C apyre cTpaHe,
3HayajaH yTUIaj ce Bedyje 3a Kammran ydemhe om 20% y Mebhynapognom
PavyyHOBOJCTBEHOM CTaHJAapAy 28, KOju ce OZHOCH Ha yiarame y ,,0/IMCKO
noBesaHa nmuua“ (eHITL. investments in associates).”> Brmcko moBesana miua
Cy OHa Ha KOja y/arad MMa 3Ha4ajHM yTuIEj, TauHuje, moctoju obopusa
IIPETIOCTABKa Jja IMIle MMa 3Ha4YajaH yTUIAj Ha SPYIITBO y KojeM mMa 20%
VIV BMIIe IpaBa Iaca. ¥ mpepory upektuse o uamenu Jupexrtuse Op.
36/2007 y norneny NoAcTHULlakba AYTOPOYHOTr aHTa)KMaHa aKLUMoHapa u Ju-
pektuse 6p. 34/2013 y morneny mojeAMHNUX eleMeHaTa M3BeIITaja O KOPIIO-
PaTMBHOM YIpaB/balby, HABEIEHO je [ja ce IOfl I0OBe3aH!M JIMIMIMa CMaTpajy
noBe3aHa ymua ofipehena MehyHapogHUM pauyHOBOACTBEHMM CTaHAAPAMMA
y wi. 1(2)(j), mOK ce MOC/IOBM ca MOBE3aHMM JIMIVMMA PETYINIIY Y YL 9.2
Vmajyhu y Bupy Haunu onpebheHa nosesanux mna y 3akoHy 0 HIpUBPeSHUM
APYLITBMMA, MOXe Ce 3aK/bY4MTH Ja je feMHMULIMja IIpey3eTa U3 padyHO-
BOJICTBEHOT IIpaBa.

IV IloBe3ana nuia y npaBy TP>KMINTAa KallUTaIa

3aKOH O TPXXMIUTY KamuTana geduHuile M OIMCKO TOBe3aHa NI
(wr. 2, Ta4. 30).%* JIuma Mory 6utu 6mucko mosesana ydemhem off HajMarbe

20 Commission Regulation (EC) No 1126/2008 of 3 November 2008 adopting certain
international accounting standards in accordance with Regulation (EC) No 1606/2002 of
the European Parliament and of the Council, OJ L 320, 29.11.2008, pp. 1-481.

21  Bup. MebynaponHu pauyHOBOACTBeHM CTaHfapy 24, Tad. 9a n 96. JIoCTYIIHO Ha afpecu:
http://ec.europa.eu/internal_market/accounting/docs/consolidated/ias24_en.pdf, 1.3.2015.

22 Bup. MebyHapogHu padyHOBOACTBeHM CTaHAapph 28, JOCTYNHO Ha afpecu: http://
ec.europa.eu/internal_market/accounting/docs/ consolidated/ias28_en.pdf, 1.3.2015.

23 Proposal for a Directive of the European Parliament and of the Council amending
Directive 2007/36/EC as regards the encouragement of long-term shareholder engagement

and Directive 2013/34/EU as regards certain elements of corporate governance statement,
Brussels, COM(2014) 213 final - 2014/0121 (COD), 9.4.2015.

24  3axoH o Tpxuty Kamurtana (Craymbenu inacuux PC, 6p. 31/2011).
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20% mpaBa I71aca WIM KaluTaaa, KOHTPOIOM (IIpU 4eMy ce 3aBUCHO JIPyIIT-
BO CMaTpa 3aBMCHUM He CaMO Yy OfIHOCY Ha JIPYIITBO KOje I'a HEIOCPeJHO
KOHTpo/MIIe, Beh ¥ y ofHOCY Ha MaTUYHO APYIITBO Ha BPXY JTaHIIa KOHTPO-
7ie), TPajHO y jeflHO MCTO /uIle IMyTeM OJHOCA KOHTPOJIe MM Kao WIAHOBM
nopoauie. Vimajyhn y Buny ma ce moBesaHa mmija y 3aKOHY O IPUBPETHNM
ApylmTBMMa, U3Mehy ocTasor, Besyjy 3a 3Ha4yajHO KamuTan ydemhe ox 25%
npaBa I71aca, a fla Cy uIa 6/I1CKo MoBe3aHa mpeMa 3aKOHY O TPXKMIITY Ka-
nurtana myteM ydemrha on 20%, u3riena ga je 61CKa IMOBE3aHOCT ,,0mmKa“
Off TOBE3aHOCTH, KaJla je ped O TPXKMUINTY KaluTana.

Takobe, jaBHa gpymITBa NMajy 06aBe3y fa cacTaBe TOAMIIBLY U3BEIITAj,
4Mju Geo — TOAMIIIbY M3BEIITaj O IOCTIOBakbY, MOpa [ja Cafp>XK! IOfaTKe O
3HAYajHUjMM IOC/IOBMMA ca HmoBe3aHuM ymmuuma (wr. 50, ct. 3, Tau. 4). Ko-
TUPAHO APYIITBO je o6aBe3HO ma o6jaBu u Kommcuju 3a xapruje op Bpen-
HOCTH ¥ PEryIMCaHOM TPXKUILITY Ha KOjeM Cy HheroBe XapTuje Off BPeJHOCTI
yK/by4eHe y TProBame MOCTaBM M MOTYTOAUIIEN M3BEIITAj O IIOCTOBABY
ppyumrsa. Taj usBemraj, MsMehy ocrasnor, cafipku HopaTke O 3HaYajHUM
TpaHcaKyjaMa u3Mehy noBesaHMx nuia U3BPLUIEHNX y IMPBUX IIECT MeCeIn
Tekyhe IOC/IOBHe TOfjyIHE KOje Cy OMTHO yTuIlane Ha (pUHAHCUjCKM IIOIOXKA]
U HOC/IOBame [PYLITBA, Ka0 U IPOMeHe y mocnoBuMa maMeby mosesanmx
JMIA KOjU Cy HaBeJeHW Y MOCIeNbeM TOAMIIbEeM M3BELITajy YKOIUKO 61
MOIJIe YTULIATU Ha (UHAHCHUjCKO CTalbe WIM pe3y/TaTe MOC/IOBama APYIIT-
Ba y IPBUX IIeCT Meceny Tekyhe mocnoBHe rogmue (wi. 52, cT. 3, Tad. 6).
OobjaB/pyuBame je Mepa KOjOM Ce INTHUTE yIaradu, ajay M HOBEPUOLY KOju
HICY Y MOTYhHOCTM Jja Kao aKIMOHAapy ofoOpe IMpaBHY IIOCA0 Ca TMYHUM
MHTEPeCOM, Te IJMXOBA 3aLITUTAa He MOXKe 6utu obe3behena mperxomHum
WIN HaKHagHMM opobpemeM. Hamme, Tpeba pasnmkoBatu o6jaB/bUBarbe
nH}popManyja 0 MOCTOBMMA Ca IIOBE3aHUM JIMIMIMA, KOje CIY>KM 3aIUTUTU
MHBECTUTOPA Of NIPMjaB/b/Barba IIOC/IOBA Ca JINYHUM MHTEPECOM Kao HyK-
HOCTH JIMIIA Ca TOCeOHMM JY)KHOCTMMA Y HOCTYIKY 0f00pera IpaBHUX O-
C7I0Ba Ca MIMYHMM MHTEPECOM KojuMa ce WITUTK ApyuITBo. [Ja 61 ce MOIIo
YTBPAUTH fia je ped O MOBEe3aHOM JIMIy ca APYLITBOM, MOpa Ce 3HAT! KO je
BJIACHMK KamuTasna. [lakie, Ipeayc/nIoB 3a KOHTPOJTy IIOCTIOBA Ca IMYHMM VH-
TEpecoM jecTe OTKpMBalbe BJIACHMKA KAIUTAIa, TO jeCT MACHTU(PUKOBaIbE
mua ca gyxHocrtuma. IIpema OELJ]-y mopgauy o BIacCHUIITBY M KOHTPOJIN
HOCTYIIHU CYy Kajja Cy JUPEKTHO IIpUjaB/beHN HA[JIOKHUM MHCTUTYIMjaMa,
KaJla MX TOCe/Tyjy MOCPETHIIN 1 Kajla Cé KOPUCTH CHCTeM MCTpare.>

Papu cnpeyaBama 37moynorpebe mHcajaepckux mHpopmanuja, 3ako-
HOM cy ofipeheHa u moBe3aHa /MIja ca IULeM Koje 06aB/ba AY>KHOCTU PYKO-
BoAMoIa (ped je 0 YWIAHOBMMA YIIPAaBHOT MM HAI30PHOT Off60pa M3aaBaona

25 Bug. Buue Joseph A. McCahery, Erik P. M. Vermeulen, Corporate Governance of Non-
listed Companies, Oxford University Press, Oxford, New York, 2010, ctp. 235.
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U JPYTUM NIUIMMA KOja Ha OCHOBY CBOT II0JIOXKaja y IPYIITBY MMajy HPUCTYII
MHCajaepcKM MHpOpMaIjaMa 1 MOTYRHOCT JOHOIIe’ma OfIyKa Koje MOTY
yTULATV Ha pa3Boj forabaja u moc/noBHe M3Iefe M3gaBaola — KOPIIOpaTuB-
HY uHCcajaepn). To cy 6paunnm apyr MHCcajaepa, ulie Koje U3pxKaBa MHCAjaep,
Apyra Iuna Koja Cy ca TUM JMIEeM JXMBe/Ia y 33jeSHUIM HajMarbe TONUHY
TaHa Npe U3BpLIeHa TPaHCAKLYje, IPaBHO NuLe KOjUM MHCAjiep yIpaBiba,
JuLe Koje KOHTPONMUILE, KOje je OCHOBAaHO Pajiii HEroBe KOPUCTU M JIMIE
49MjM je EKOHOMCKYM MHTEepeC 3Ha4ajHO CIMYaH MHTepecy uHcajaepa. Kopmo-
paTMBHMU VMHCajlepy U ca HbUMa IOBe3aHa JIMLa 1Majy ob6aBe3y fia mpujase
CBa CTUIalba WM OTyDema akiuja YK/by4eHMX Ha PEryIMCaHO TP>KUIITe
i MTTI, kao n prHAHCHjCKMX MHCTPyMeHaTa II0BEe3aHNX ca aKI[ujaMa u3-
laBaoIla 3a CONICTBEHM PAYyH Yy POKYy Off IleT laHa Off TProBama (CTHUIlama
wm oTyhemwa). bucko mosesana nuia uMajy obaBesy npubaBbarma IpeT-
xopHe carmacHocTy Komucuje 3a xapTuje of BpefHOCTY Kajla HaMepaBajy Jja
CTeKHy KBa/mdukoBaHO ydenrhe y opraHn3aTopy Tp>KMIITA y IpefBuheHoM
npoleHTy. bricka nmoesaHoCT ca ofgpehenuM muiMa je u orpaHndasajyhu
daxTOp y mOITeAy CTHIjama CBOjCTBA AMPEKTOpa U WIaHa YIpaBHOI Of0O-
pa opraHmusaropa TPXKMIITA, KaO U AMPEKTOpa, WIaHa ofdopa AUpPEKTOpa,
HaJ30pHOT of160pa 1 M3BPLIHOT ofbopa OpokepcKo-AmnIepcKor gpymrsa. O
10j je MOTpeOHO BOAMTY padyHa U Kaja je ped O JaBamy HO3BOJIE 3a paj
OpraHN3aTOpy TPXKUIITA, KA0O M [JaBamby HO3BOJIE 3a 00aB/babe NeMaTHOCTU
VHBECTUIVOHOT pyIITBa. VICTH je c/y4aj ca MHCTUTYTOM CyKoba MHTepeca
MHBECTMLIMOHOT APYLITBA, aKI[IOHAPa, YIAHOBA OpraHa yIpaB/baiba U 3aI0-
CJIEHMX TOT APYIITBA, YK/bY4yjyhu u nHTepece ca wyMa O1MCKO NOBE3aHUX
NNIIA, C jefHe CTPaHe, M MHTepeca K/IMjeHaTa, ¢ Apyre CTpaHe.

Ha xpajy, 3akoHOM ce meduHMIIe 1 Tpyna IOBE3AHUX LA IPYUIN-
KOM DpeTy/Iyicama pU3MKa M3I0KEHOCTH OPOKEePCKO-MIePCKOTr APYIITBA.
Maxko mojam rpyme, acouupa Ha I0Be3aHa JIPYIITBA, IO/l IPYIIOM IIOBE3aHUX
JMIa ToApasyMeBajy ce fBa MM Buile GUSMYKUX VIN IPABHUX JIMIA Kaja
jemHo nMMlle Haj APYTMM MMa KOHTPOIY, KajJia IIOCTOj! BepoBaTHONa fia ycren
IpOMeHe TOCTIOBHOT Min (PUMHAHCHCKOT CTamba jeHOT JINIIa MOXKe Johm 1o
IbJIXOBE IIPOMEHe KOJ APYTor jJuLa ako usMehy mux mocroju MoryhHoct
IpeHoca TyouTKa, JOOUTH WM KpeJUTHe CIOCOOHOCTM M Kajia Cy JIMIA Io-
Be3aHa Kao YWIAaHOBYU IIOPOAUIIE.

V IloBe3ana nuna y cTe4ajHOM IpaBy

IIpema 3akoHy O cTedajy, IOBe3aHMM JIMLMMA CMATPajy ce IMIa ITOoBe-
3aHa ca CTeYajHMM JY>XHUKOM, a He Ca IuIMMa ca gyxkHoctuma. Ha Taj Ha-
YJH OfICTYIA Ce Off pery/IaTyBe 13 3aKOHA O IPUBPEJHNM JPYIITBYMA. ApPry-
MEHT y NIPWIOT TaKBOT ofpehera MoBe3aHMX 1A, MOIIa 6u OUTYU IpOMeHa
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y IHOIJIefy YIpaB/bamba IPUBPEIHUM APYLITBOM y CTe4ajy, uMajyhu y Bupy
HaJI/IKHOCTY CTEYajHOT yIPAaBHMKA, OBHOCHO TYOMTAK HaJJIOKHOCTY JIMIIA
ca IOCeOHUM Iy)KHOCTMMA Y TOM CMUCTY. VIImak, cTedajHV yIpaBHUK Huje
Jmne ca NoceGHMM JYXKHOCTVMMA TIpeMa CTe4ajHOM AY>KHUKY, Beh nmie Koje
nMa 06aBe3y IOCTYIamba ca MaKIbOM JOOPOT CTPY4baKa, LITO je CBOjeBPCTaH
CTaHJapf, MOCTYIama, a He mocebHa obaBe3a, OHOCHO NYXXHOCT. Takobe,
NI ca MoCeOHUM JY>KHOCTMMA Ce 0jaB/byjy Kao II0Be3aHa JInIia mpeMa 3a-
KOHY O CTe4ajy, MaKo Ce Taj TepMUH He ynorpebmpasa. To ¢y AupeKTop, 4IiaH
OpraHa ynpasjbaiba MM HaJ30pa CTeYajHOTr Jy>KHMKA, WIAH KOjU OfTrOBOpa
3a mberoBe ob6aBese II/IOKYITHOM CBOjOM MMOBJMHOM, YIaH WJIM aKIMOHAp ca
3HA4YajHUM Kanuraa ydemrheM, nmuie Koje je pakTUUKY y TO3UIUjK [a BPIIN
3HA4YajHMjM YTUIIAj Ha IIOC/IOBame CTE€YajHOT NY>KHMKA, KaO ¥ CPOTHMULY IO
KPBM y IIPaBoj IMHMjU 6e3 003upa Ha CTelleH CPOACTBA WM Y ITOOOYHO] [0
YeTBPTOT CTeNeHa, CPOJHMK IO Ta30MHMU [0 APYTOr CTeIeHa CPOLCTBA VMM
OpadHy ApPyroBu HAOPOjaHUX /NI, KAO ¥ KOHTPOIMCAHO JIpyWITBO. VIHTe-
PECaHTHO je fla 3aKOH O CTedajy yBOAM KaTeropujy auma koja cy ¢akrmd-
Kl MOI7Ia 3Ha4ajHMje [ia YTUYy Ha JOHOIIEHe MMOCTIOBHUX OfIyKa IPYIUTBa,
mTo 6u 3anpaso 6umm de facto nupexkropu. bome pememwe 61 6uno Aa ce y
3aKoHy IIOf] MOBE3aHMM JIMIIMMA Ca CTeYajHMM JIy>KHMKOM IIOfpasyMeBajy
NMIa ca MOCeOHMM IY>KHOCTVMMA IIpeMa IPMBPESHOM APYLITBY Kao IIpaB-
HOM JIMI[y M1 Ca IbMMa IIOBe3aHa /NI, Koja Cy HabpojaHa y 3aKOHy O IIpH-
BpeJHNUM JAPYIITBMMA, 300T KOH3UCTEHTHOCTU U YjeIHAYEHOCTU IIPABHOT
cucrema. IloBesaHOCT ca CTe4ajHMM JY>KHUKOM, IIPUPOIHO, IpPeNCcTaB/ba
orpaHnyasajyhn ¢akTop npmankoM MMeHOBama CTeYajHOT ynpaBHMKa. []o-
Be3aHa /IMIIA Ca CTeYajHUM JY>KHMKOM y CBOjCTBY IOBepuialia HeMajy cBa
IpaBa KOja MMajy OCTajy HOBEPUOLM, OCUM KaJla JjaBare KpeauTa craja y
IUXOBY PEIOBHY HeIaTHOCT, Oyayhn fa 4nHe moce6Hy Klacy moBepuiana u
He MOTy IJIacaTy O IUIaHy peopraHusalyje HUTU MOTy OUTH WIaHOBM Ofbopa
HOBepMIalia, JOK IIOBEPMOLY KOje HUCY JIMIja [TOBE3aHa ca CT€YajHUM JIyK-
HMKOM, anu ¢y Mel)yco6HO noBesaHa miija mpeMa rpaBuima 3aKoHa O Ipu-
BPETHMM JIPYIITBMMA MOTY MMaTV CaMo jeJTHOT WIaHa Ofi6opa moBepuiana.”
IInan peopranmsanuje Mopa fa Cafp>XKu JINCTY MHCajepa, OGHOCHO ITOBE3a-
HIUX MLA ca CTeYajHUM Jy>XKHUKOM. [laKie, M y OBOM CIIy4ajy, KpPyT IOBe3a-
HYIX /112 Mopa 6utu yTBphen.

Takolye, moTpakuBama Ha OCHOBY 3ajMOBa U [JPYIMX IIPAaBHNUX Pafiiby
KOje O[Ir0Bapajy 3ajMOBMMa y eKOHOMCKOM CMMCITy IIOBE€3aHUX JINIIA, KOja Cy
HacTa/Ia [iBe TOf[MHE IIpe OTBapama CTEYajHOr IIOCTYIIKA, Cy CyOOpAMHMpa-
Ha M CIaJajy y YeTBPTHU UCIUIATHU pef. 3ajaM ce (HaKTWYKM M3jefHadyaBa ca
KaIlMTaJIoM jep ce ucivrahyje Tek HaKOH MCIIaTe OCTAaIMM CTEYajHUM IIOBe-
proLuMa. YKOIIKO je IPYLITBO Aajo obe3beheme 3a 3ajaM y TpeHYTKy Kaja

26  Buz. Byx Pagosuh, ,Creuaj moBe3aHMx ApylITaBa — OCHOBHM IpO6IeMH 1 HeOyMMuIie",
Harmonius, 6p. 1/2014, ctp. 296.
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je 610 Hecrtoco6bHO 3a rmahame MM y pOKy Off TOAMHY JjaHa Ipe OTBapama
CTeuyajHOT MOCTYINKa, cMaTpahe ce fa o6esbehewe Huje maro, To ject Hehe
IPOM3BOAUTY [EjCTBO Yy CTedajy. 3ajaM Koju je ofoOpeH [iBe TOAMHE IIpe
OTBapama CTEeYajHOr MOCTYIKA je, CTOTra, y mofipeheHoM monoxxajy y opHo-
CY Ha OCTajIa MOTPaXkuBama y PENOCIENY HAMUPEa CTe9ajHIX IMOBEpUIaLa.
Cy6opauHanyja 3ajMoBa YIaHOBA IIOCTOj y HEMAyKOM IIpaBy, JOK y Opu-
TaHCKOM 1 (ppaHIIyCKOM IIpaBy He HOCTOje IMpaBuIa Koja aupekTHo ypebyjy
Ty cutyanujy Beh ce mpuMemyjy mpaBuia 0 OATOBOPHOCTM JUPEKTOpa 1
KOHTpONHuX wiaHoBa.”” Vctu edekar ce moctmke u npumenom Jlum-Pok
moktpuHe (eHrn. Deep-Rock) y Cjemumenum Amepudkum [pxaBama, mpe-
Ma K0joj ce MO)Ke OfCTYIMUTHI Of IPaBM/a PaBHOIPABHOCTM IOBEpMIala y
CTevajy Kajja Cy HoBepyouyu O1MCcKM KOMIAHUju (CTeYajHOM JTY>KHUKY), IITO
YIAHOBU JIPYIITBA CBaKako jecy.”® Cy6opmuHanmja 3ajMoBa cripedaBa uia

ca Iy’)XHOCTUMA TIpeMa JIPYIITBY jIa MICKOPUCTE MHCAjepCK TIooxKaj.

Kapa je peu o yobuyajeHOM HaMMpewy y KOHTEKCTY IToOMjama Ipas-
HUX pajilbyl CTe€YajHOT AY>XHUKA, cMaTpa ce fla JMle Koje je Y BpeMeHY
Ipefy3Mama II0C/Ia WIN pajibe OWIO IOBEe3aHO Ca CTeYajHUM HY>KHMKOM
3HAJIO WJIM MOPAJIO 3HATU 3a HECIOCOOHOCT 3a Irahame WM 3a IpeIor 3a
HOKpeTame CTEeYajHOr MOCTyNKa. Takobe, ako APyIITBO BpaTu KpemuT Min
3ajaM /NIy TIOBE3aHOM Ca CTE€YajHUM JY>KHUMKOM, OCUMM aKO JjaBame Kpe-
ONUTA CIAfa y PefoOBHY [IEAaTHOCT TOT IMIA, Y TOKY TOOMHE IIpe OTBaparmba
CTeYajHOT IOCTYIIKA, TO he ce cMaTpary pagmoM HaMepHor omrehema mo-
BepuIala y IpyMeHY MHCTUTYTa o0ujarba MPaBHNUX Pajibyl CTeYajHOT AY>K-
HyKa. CTeyaj moBe3aHMX aMua (KOHCOMMIOBAHN CTeYadj, 3ajelHNYKN CTEYaj
ApYyLITaBa y IPyIH, CTe4aj IPyIle) HUje peyIICcaH y HallleM IIpaBy.

VI IloBe3ana nuua y nmpasy IpeysuMama

Y 3akoHy O mpeysuMamy aKIMOHAPCKVUX APYINTaBa JeQUHUCAHO je
3ajelHNYKO JIeloBame, M3Mehy OoCTajor, /nmija Koja IoBe3yjy OKOMHOCTY Y

27 O TperMaHy 3ajMa WIAHOBA KOMIIAHUj) § HEMAYKOM, OPUTAHCKOM M (PAHI[yCKOM IIpa-
By Bug. Ulrich Huber, Mathias Habersack, ,,Special Rules for Shareholder Loans: Which
Consequences Would Arise for Shareholder Loans if the System of Legal Capital Should
be Abolished?, in: Marcus Lutter (ed.), Legal Capital in Europe, European Company and
Financial Law Review, Special Volume 1, De Gruyter Recht, Berlin, 2006, ctp. 311-314,
316-319. Bup. Hemaukyu 3akoH o creyajHoM noctynky (Insolvenzordnung — InsO), 4.
39 m 135.

28 U. Huber, M. Habersack, nas. unanax, ctp. 319.

29  Bug. Andreas Cahn, ,,Equitable Subordination of Shareholder Loans, European Business
Organization Law Review, Vol. 7, No. 1/2006, ctp. 296.

30 Bup. o crevajy mosesaHux /muua B. Pagosuh, nas. unanax, crp. 286-295; Tarjana
Jespemosuh Ilerposuh, Ipyiie ipuspegnux gpywinasa, beorpan, 2014, ctp. 384-391.
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Be3M Ca CTUIjatbeM aKIMja, I1a Ce€ OHA, Y TOM CMUC/Y, MOTy Ha3BaTy IOBe3a-
HVMM MOyMa. Y IuTamy ¢y ad hoc moBe3aHa /NI, IPU YeMy KPUTEPUjyM
HIfje TIOBe3aHOCT Ha OCHOBY KamlmTas ydeurha HUTHM YIaHCTBAa y OpraHMMa
mpyuTBa, Beh je kpurepujym cBpxa jenobama. C TMM y Be3u, MOTy ce pas-
JIMKOBATM TPAjHO ITOBE3aHa JIMIA, IITO je paBuUIo, u ad hoc moBesaHa muia
y KOHTEeKCTY Ipey3uMama. [locTaBba ce muTame fla M TaKo AepNHICAHO
3ajeJHMYKO [IENOBAIbE YTUY€E HETaTUBHO Ha aKTMBM3aM aKIMOHAapa.

VII OproBopHOCT NMOBE3aHUX JINIIA

[Intame OATrOBOPHOCTY IOBE3aHMX JMIA (Ca JIMIMMA Ca IIOCeOHUM
IY>KHOCTMMA) y IOCTIOBHOM IIPaBy PETy/INCaHO je 3aKOHOM O NPUBPENHIM
APYLITBMMA y HeTy O JYXXHOCTUMA. Ped je 0 moceOHMM IpaBuimMa O Oro-
BOPHOCTH 32 LITETY IIPOY3POKOBaHY IPUBPENHOM JpIITBY. [pymITBO MOXE
3aXTeBaTy HaKHAJy IITeTe Off IOBE3aHOT IMIjA Ca JIMIeM Ca IIOCEOHUM IyK-
HOCTHUMA, a7y ¥ IIPEHOC KOPYCTY KOjy je TO JMIje OCTBAPUIIO Y CIy4ajy IHo-
Bpefie YXKHOCTU Mn3beraBama cykoba mHTepeca. VI3Bop IpaBa NpUBpERHOT
ApPYILITa f1a 3aXTeBa IIPEHOC OCTBapeHe KOPUCTY Off TOBE3aHOT JINIIA Y CIy4ajy
HOBpefe AY>KHOCTY u3beraBama CyKoOa MHTepeca je IpaBHO HEOCHOBAHO
o6oraheme.’! TToBesana /muia Huje Moryhe TYKuTH mpema moceGHMM Mpa-
BIIMMa 360T MoBpefe 3abpaHe KOHKypeHIuje, jep ce 3abpaHa He OJHOCK Ha
JMIa IOBe3aHa ca JIMIMMA ca JYXXHOCTMMA, LITO je 3HayajaH HejoCTaTak.
Jlaxe, KOHKYPEHTCKO APYIITBO He MOXKe OMTI TYXKEHU 110 TY>KOU 32 HaKHa-
Iy LITeTe pajiyl IOBpefe MpaByIa 0 3abpaHy KOHKypeHIuje Beh mpuspenHo
APYLITBO Ofi KOHKYPEHTCKOT [PYLITBA MOXe 3aXTeBaTy CaMO IIPEHOC KOPU-
CTU. YKONMKO 61 JY>KHOCT IIOLITOBama 3abpaHe KOHKYpeHIMje o0yxXBaTnia
¥ TIOBe3aHa JIMIA, TO 611 MOrao OUTH CITydaj.

[Ipema 3akoHy O NPMBPENHUM [IPYLITBUMA, Y CIIy4ajy IOBpee AyXK-
HOCTH IIpaBMIa O Offo0paBamy IOC/IOBA y KOjiIMa MOCTOjU JIMYHU MHTEpeC,
IIOBE3aHO JINIIe OATOBapa 3a LITETY IIPOY3POKOBaHY JPYLITBY HEOTpaHMYe-
HO CONMJAPHO Ca JIMIIEM ca IMOCeOHMM AY>KHOCTVMMA CaMoO KaJja je yTOBOpHa
CTpaHa y IIOC/Ty ca APYIITBOM WM Kafia [PYLITBO IIpeMa IeMy Ipeay3Me
pajmy, Koje MOTy OMTM HOHMINTEHe. YKOIMKO Y KOHCTPYKLMjU MOC/IA WK
pajme Koje IpefysuMa NPUBPENHO APYIITBO, Apyra CTpaHa HUje IOBe-
3aHO JIMIle Hero auie Koje je y GpuHaHCHjCKOM OJHOCY ca IOBe3aHMM JIM-
meM (aKo ce MOXKe O4eKMBATH Ja IOCTOjae TOT OIHOCA YTH4Ye Ha HEerOBO
IIOCTIOBabe), Kao U Kafla NuIie, Koje Hyje pyra CTpaHa y IOCITy HUTY JIUIie
npeMa KOMe Ce Ipefys3VMa pajiiba, UMa eKOHOMCKM MHTepeC Y IOCTy, Ipu
4yeMy je Y pUMHAHCUjCKOM OJHOCY ca OBE3aHMM JIMIeM (aKO Ce MOXe OUeKI-

31 Bug. Buue y Jenena Jlenernh, Komiianujcxonpasnu pesxcum cykoba unitiepeca — gyisHoci
nojannocimiu, beorpag, 2015, ctp. 331-339.
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BaTH Jla IOCTOjarbe TOT OJHOCA YTUYe Ha IeroBO MOC/IOBalbe), 3aKOHOM Huje
npensubera moryhHoCT HakHa e ITeTe Off MOBe3aHOT nuia. Vimajyhu y sugy
Zia je cBpXa OBe ofpenOe 3alITHUTAa IPUBPESHOTr APYLITBA, Tpeba mpeBuse-
TV CONMMAAPHY OATOBOPHOCT JIMIIA Ca MY>KHOCTVMA, IIOBE3aHOT JIMLA Y JINIIA
Koje je y GMHAHCHjCKOM OHOCY Ca IOBEe3aHUM JNIeM (Kao CTpaHe y IMOCIy
VIV JIUIIA ca €KOHOMCKUM MHTEPEeCOM Y IOCITy Koje 3aKOH HeoIllpaB/laHO Ha-
3uBa ,TpehuM“ MuIyMa 1ako je y IpBOIIOMEHYTOM CIy4ajy ped O jeHOj Of
yroBOpHux crpaHa). CommuuapHo 61 MOIJIO a OroBapa I MOBE3aHO JIMLe ca
JMneM ca MOCeOHMM JY)KHOCTMMA IpeMa MpaBWIMMa OOIMIalVIOHOT IIpa-
Ba. Ped je 0 0ATOBOPHOCTY cayyecHMKa, OFJHOCHO IIOfICTPeKaya ¥ moMarada y
IPOY3pOKOBamY IITETE aKO je TO JIMIle HECABECHO, TO jeCT aKo je 3HAa/IO MIN
MOPAJIO 3HAaTH 32 TIOCTOjarbe TMYHOT MHTepeca INIA ca JY>KHOCTMMA VMM Ca
BYM NoBe3aHor muna. ConyupjapHa OiTOBOPHOCT je peryiucaHa y Wi 206, cT.
2 3axoHa 0 ob/uraronuM ofHOCHMa. 2 CaBeCHOCT yroBopHe CTpaHe (Ipe-
Ma 3aKoHY O MPUBPELHNM APYIITBMMA CAaBECHOCT ,,Tpeher nmuiia) uckmpyuyje
MOTryhHOCT MOHMINTaja MOC/IA, A/l He U CONMMAAPHY OATOBOPHOCT 3@ IITETY
IPOY3pOKOBaHy IMPUBPESHOM APYLITBY, KOja IpoKUCTHde U3 HeMoryhHoCTH
HOHMINITAja, INLIA ca LY>KHOCTUMA ¥ IPYTMX HeCaBeCHUX JIMIIA Koja Cy MMaja
€KOHOMCKY KOPNCT y TOM Hocny. [lakie, yKONIMKO yropop He Oyje IOHMII-
TeH 300T CaBeCHOCTM Apyre CTpaHe, He MOJasy O MOHUIITAja ITOCTa HUTK
CaBeCHO JIMIie OATOBApa 3a LITETY KOjy je IMpeTpIeo MPUBPEJHO APYIITBO.
C mpyre cTpaHe, IuIa ca Ay>XKHOCTMMA, ITOBe3aHa jmia u ,,rpeha® HecaBec-
Ha JIMIIa OATOBapajy CONMMAApHO 3a ITeTy. bynyhu ma mosesana jmija Mory
OUTV OATOBOPHA MAKO CY BaH YTOBOPHOT OfHOCA, IIPU YeMy Ca IPUBPETHNM
APYLITBOM HICY Off PaHIje y OXHOCY, ped je O BAHYTOBOPHOj OATOBOPHOCTHL.
Vmajyhu y Bupy fa ca mKMa COMMAAPHO OATOBapa /uiie ca AY>XHOCTHMMA
IIOCTaB/ba Ce MUTambe Jja I MOXKe IIOCTOjaTH COMapHA YTOBOPHA OfITOBOP-
HOCT AMpPEKTOpa WU WIAHOBA APYIITBA Ca BaHYTOBOPHOM OATOBOpHOLINY
NOBe3aHuX /uia 1 ,Tpehnux” mma. 3a Tako HelToO HeMa cMeTHbe Oynyhn ma
je cTelleH KpMBMIje IMIA ca TIOCEOHUM AY>KHOCTMMA HaMepa, Te ce MpaBuia
0 06uMy HakHaje LITeTe MOAYAapajy 6es o63upa Ha BPCTY OATOBOPHOCTIL.
3a mITETy OATOBapa CBaKM YYeCHMUK Yy [ieNy y KojeM je TPOYSPOKOBaO jep He
IIOCTOj! OIIILITA IIPETIIOCTaBKA CONMMAAPHE OATOBOPHOCTIL.

[ToBesana nuija MOry OMTM Ty>XKeHa CTpaHa IO TYXOu 360r moBpene
Iy>KHOCTM M3beraBama Cykoba MHTepeca 3ajeflHO ca JIMIEM Ca [yKHOCTUMA
ca KOjuM Cy IoBe3aHa. 3aKOHOM Yy TOM C/y4ajy Huje IpeBubeHo fia je pey
0 CONMUJIAPHO] OATOBOPHOCTY JIMIIA Ca MOCEOHMM JY)KHOCTUMA U IIOBE3aHUX
NNIa, ma ce MO)Ke IOCTaBUTH NMTame fla /I Ta JIMIA MOTY OfTOBAapaTi CO-
mupapHo. Vimajyhm y Buay fa je, mpeMa npupoay cTBapy, IITeTa 3ajeHIYKN

32 O oiroBOPHOCTM BMIIE JIMLA 3a UCTY wITeTy Buf,. JlerocaBa Kapamapkosuh, ,,Onrosop-
HOCT BHIIe AL 33 UCTY WTeTy, [IpasHu xueoii, 6p. 9-10/1992, ctp. 1240.

33 Ibid., cTp. 1239-1240.
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IIPOY3pOKOBaHA [IPYLITBY, Tpeba IMPUMEHNUTH IpaBUIA O COMMAAPHOj OATO-
BOPHOCTHM, MAKO jeé OATOBOPHOCT /IMIIA Ca Y>KHOCTMMA YyTOBOPHA, 33 pasju-
KY Ofl OiTOBOPHOCTY II0BE€3aHMX /INIIA, KOja jé BAHYTOBOPHA.

VIII 3akmyvak

AHanusoM Ipomiuca y Be3) ca IOBe3aHMM JIMLMMA, JTUIVIMA II0Be3a-
HMM Ca II0OBE3aHUM JIMIUMA, OIMCKO IOBe3aHVM /UIVMA, TPYIIOM II0Be3a-
HMX muna u ad hoc moBesaHuM muuyMa (3ajefHIYKO [ielOBambe), MOXKe ce
3aK/PYUNTH Jia pellierba y pelleBaHTHUM 3aKOHMMa Hucy MebycobHa ycara-
IIeHa HY CMMCAOHO HM TePMUHOJIOLIKY. [loBe3aHa yuua pasimduTo cy je-
¢uHMCaHAa Y KOMIIAHUjCKOM IIpaBy, CT€YajHOM IIpaBy, IIpaBy TP)KMINTA Ka-
HMTaza U paBy IpeysuMama. KoMmanmjckonpaBHa fepyHUINja TOBE3aHNX
NUIla HacTa/Ia je MOJ yTHUIlajeM padyHOBOACTBEHOr IpaBa. [IoBe3aHOCT, 0f-
HOCHO II0Be3aHa JIMIja MOTPeOHO je IpaBHO perymmcaTy 360r Tora MTO OHa
MIMajy Ba)KaH yTHUIIaj HA JOHOLIEHE TOC/IOBHNX OJUTyKa YOIILITE U CTPYKTYPY
HOCTIOBHOT ypeberma TpXKUIITa KalluTala Kaja je ped O ClelyjaTn30BaHNM
ppyumreuma. [ToBesaHOCT MOXKe OMTHU pe3ynTaT eKOHOMCKE MM CPOHIYKE
Bese. Tpeba TeXUTK jeAMHCTBEHOM NPUCTYILY peryaycama MOBe3aHuX Iuia
y 00/1acTy IOCTIOBHOT IPaBa, OFHOCHO jeJVIHCTBEHOM ofjpehery moBesaHnx
JnLa y Haveny, y3 mpeasubarme nsyseTaka Kaja je To HeonxopHo. Haxanocr,
y HallleM IIPaBHOM CUCTeMY TO Huje cayd4aj. [IpaBHa HeyjemHa4YeHOCT MOXe
ce mpeBasuhy mpuxBaTameM IIOjMa JIMIA ca NOCEOHMM AY>KHOCTUMA, Kao
U1 Koja Cy IoBe3aHa ca MPUBPEIHNM JPYIITBOM ¥ JIMIIA ca KOjuMa CY I10-
Be3aHa JIMIIa ca MMOCeOHNM Y)KHOCTUMA ¥ 06/1acTy ITOC/IOBHOT TpaBa. To 6u
3HAYMIO JIa Ce IIOf] TOjMOM ITOBE3aHMX JIMIA pa3MaTpajy caMo JIMLa IoBe3a-
Ha ca JIMIUMa ca HOCeOHUM IY>KHOCTUMA, a He ¥ MHCTUTYTHU Ipyle ApPyII-
TaBa U 3ajefHNYKOr [lefioBama. IIpeycioB 3a yCIellHy IpMMeHy IIpaByIa
0 TIOBE3aHUM JIUIMMA je JOCTYIHOCT MHpOpManyja O IOBE3aHUM NUINIMA,
OJTHOCHO KO Cy IOBe3aHa JIMIja ca JMIMMAa ca MOCeOHNM Iy)XKHOCTVMMA KOH-
KpeTHOT ApymTBa. /Inija ca moce6HMM Ay)XHOCTMMa Tpebano 6u fa uMajy
obaBe3y fla JOCTaBe IIPUBPENHOM APYIITBO CIMCAK/MUCTY JMIA Koja Cy ca
BUMa 1noBe3aHa. Ha Taj Haumn 6u ce, usMeby ocTanor, crBopuayn Ba/baHU
IPefyCIOBM Jia jaBHO APYIITBO UCITYHM CBOje oOaBe3e y CKIafy ca 3aKOHOM
o TpXMIITy Kanutana. [IoBesaHOCT je 3HayajaH orpaHmdyaBajyhm ¢axrop y
HOCTIOBaBY, 1A Cy HPONMUCUMA, TOCeOHO Kaja je ped O ClelnjaT30BaHuM
ApYLITBMMA, IpefBuheHa 3Ha4YajHa orpaHNMYerba MM YaK U 3abpaHe y Be3n
ca Tpefy3uMarmeM IOCTOBa WM Pafilbyl Y KOjuMa IOBe3aHa IUIA MMajy
€KOHOMCKM MHTepec, 3aTUM 3abpaHe MMEHOBamba y PasININTUM OpraHuMa
VIV CTULIaBka Kamurasn ydeirha, OHOCHO y/larama ca IOBe3aHNUM JIUINMa,
a/l U y/larama y IOBe3aHa LA, JofaTHe obaBese NPUIMKOM OCHUBamba U
IIOCTIOBama APYIITBA, Kao U II0jadyaH HaJ30p pelleBaHTHUX cybjekara.
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IIntame ONrOBOPHOCTM IOBE3aHUX /MIA HUje PelIeHO Ha afieKBa-
TaH Ha4YMH y 3aKOHY O NpPMBPENHUM ApYIITBMMA. Tpeba ypemutu Ofro-
BOPHOCT II0BE3aHMX /MIA Kafla je ped O MOBPeAM NY>KHOCTM IOLITOBamba
KOHKYpeHIIVje 1 IpelBUAieT! Ja IIoBe3aHa JINIla MOTY OfiIfOBapaTy 3a LITETY
IPOY3POKOBaHy [PYIUTBY CONMMIAPHO Ca NMIMMA Ca JY>XHOCTMMA ¥ [py-
TMM JIMIVMAa KOja Cy MMaja eKOHOMCKM VMHTEPeC y IOCNY Y C/Iy4ajy IOBpefe
IYKHOCTH TIpUjaB/bUBalba IMYHOT MHTEpeca y IOC/IOBUMA U pajitbaMa Koje
npexgysumMa gpyurso. Vimajyhu y Buny ga je 3akoHoM mITypo mpepsubeHo
IIPaBIJIO O NMPaBY SPYIITBA Ha IPEHOC KOPUCTHU KOjY je OCTBapHU/IO MIOBE3aHO
JnLe y CIydajy moBpefie JYXHOCTH u3beraBamwa cykoba MHTepeca, IIOMeHy-
TO IpaBWIO Tpeba paspajuTy, OFHOCHO IMpPeIM3NpPaTH LITa Ce IOoApasyMeBa
IOJ, OCTBAPEHOM KOPUCTI.

Jelena LEPETIC, PhD
Assistant Professor at the Faculty of Law, University of Belgrade

RELATED PARTIES IN BUSINESS LAW

Summary

The concept of related parties represents current topic in the field of busi-
ness law. Related parties are defined differently in several acts which regulate
that area. In this article, the author analyzes different notions of related par-
ties, specifically in company law (general and specific rules), accountancy law
(considering the influence on company law), capital market law, bankruptcy
law and takeover law. The author concludes that the legislative solutions are not
harmonized in terms of their meaning and terminology. Without denying the
need for special regulation of related parties in the laws governing specialized
companies (banks, investment companies, insurance companies), the author
calls for a systematic approach to this issue and generally unique definition of
related parties. Finally, the author analyzes the liability of related parties with
regards to company law duties.

Key word: related parties, related parties transaction, associates, liability
of related parties.
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YVIK 347.91:364(4)

bojan BOJKOBU'h
cyauja OcHoBHor cypa 'y Hosom Capy
pokTopaHp Ha IIpaBHoM dakynrery YHuBepsutera y beorpagy

CYICKO PEITIABAILE COIOMJATHOIIPABHUX
CIIOPOBA Y HEMAYKOJ, PPAHIIYCKO]J 1 CPBUJ

Pe3sume

Homen paga jecitie coyujanHonipasHu ciiop, kao HoceOHa 8pciiia gpyuiii-
8eHoT cykoba Koja ce jaéma y 6e3u ca ciliarem coyujante toiipebe ogpehrol
nuya u weiosum (He)ocilieapusarem upasa Ha coyujanty tpecitiauujy. Ca
WuM y 6e3u, y pagy ce pasmailipajy Hemauku couujantu cygosu u gpanuycku
couujanHoupasHu WpUOYHau, Kao cygeke UHCIAHYE PeUulasara COyUjantux
ciloposa, y géa eogeha tipasocygHa cucitiema espolcKo-KOHMUHEHTHANHOT MO-
gena gpxase 6naiocitiara, Kao jegHoi 0g HAjyinegHUjux Mogena gpyuimieeHux
ogHoca. Haxon iliola, ananusupa ce gomahu cuciiiem peuiasarba COYUjanHUxX
Ciloposa, y3 UCTHOPUJCKOTUPABHU OC8PIl, C8e Y UUBY apiymenitiosarba citid-
6a ga wtociioju towipeda 3a UHCTAUTLYUUOHATUSAUUJOM CUeUUjanu3o6amol
coyujanuol cygcimiea y upasocyguu cucitiem Peiiy6nuxe Cp6uje. IIpu uemy
ce, upunukom ycipojciiea gomahel coyujannoi cygcimea de lege ferenda uc-
miude cileyuduuHa pasnuka upema akiiyenHom yipasHo-cygekom peuiasarvy
COUUjanHUxX ciloposa.

Kmwyune peuu: coyujantu cygosu, coyujanHoupasHu wpubyHanu, couujantu
ctiop, yupasuu ciop.
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I YBop

CormjamHu criop npeficTap/ba HocebaH APYLUITBEHN CYKOO KOji ce jaB/ba
y Be3M ca CTameM coljijamHe morpebe ofpeheHor mia, Koje je HecrmocobHO
3a mpepysuMame nofipeheHor paga 1 Koje HeMa BJIACHMIITBO HaJ YCIOBMMA
pana (IpegMeTy U CpefcTBa paja), ¥ HeroBuM (He)OCTBapyBambeM IIpaBa Ha
couyjanny npecranujy. [Ipunkom onpebherma mojma coryjanmHonpaBHOr CIIO-
pa KOpucTe ce MaTepuja/HOIIpaBHa 1 pOpMaTHOIPaBHA 00eIexja, Tako fia ce
TOJI COLIMja/IHMM CIIOPOM IIOfipasyMeBa IPaBHM CIIOpP KOjU HacTaje y BesM ca
OCTBapyBameM IIpaBa Ha COLMjaIHY IIPecTaljy Koje, Kao Cy0jeKTUBHO IIpa-
BO, IMa CBOj IIPaBHM OCHOB Y O0jeKTMBHOM IIpaBy (110 IIpaBWIy 3aKOH W/IN
yroBop), u To usMeby, ca jenHe cTpaHe, jeHOr Wy Buille GUSMYKIUX AL Koja
Cce Hajla3e y CTamy COlMjaHe MOTpebe, Kao Hocuola opnamherma — TUTYIapa
Cy0jeKTUMBHOT IIpaBa, 1 Ca JIpyre CTpaHe, ApKaBe, TEPUTOPUjaTHe Ay TOHOMUje
¥ JIOKaJIHe CaMOYIIpaBe, OGHOCHO HJXOBUX MHCTUTYIMjA VIV jaBHUX CITY>KOU
(o mpaBMITy MHCTUTYLMja CUCTeMa COLjallHe CUTYPHOCTH, Tj. YCTAaHOBA CU-
CTeMa COLMjaJTHOT OCUTYpalba, CUCTeMa COLMjaaHe 3alITUTE U varide causae
COLIMja/THOT TIpaBa), Ka0 HOCHOIIA Ty>KHOCTH, ColLiujamHe obaBese, a Koju ce pe-
IIaBa y YIPAaBHOM IIOCTYIKY M Y IOCTYIKY Ipeft cyAoM. ColyjaTHu ClIOpOBU
Ce jaB/bajy y Be3M Ca CUCTEMOM COLMjaTHOT OCUTYparba, Y Be3M Ca CUCTEMOM
colLlMjajiHe 3allITUTE M Y BE3U Ca varide causae COLVIjalHOT IIpaBa.

Vimajyhu y Bunty ma cy Hemauka u GppaHIfycka colujaisa pxasa’ rias-
HY TIPEJICTABHMUIN eBPOTICKO-KOHTMHEHTATHOT MOJIeNa IpKaBe 6/arocTama,”
Kao jeHOT Of] HajyINefHMjUX MOJeNa APYMITBEHNX OofHOca y EBponu, Koju
VICTOBPEMEHO YMHYM OKOCHMITY eBPOTICKOT COIMjaTHOT MOJIeNa,” TpeMeT
UCTpaKMBama Omhe pelraBame COLMjATHUX CIIOPOBA Ipe] HEMAYKUM U
(bpaHIyCKMM CY[CTBOM, CBe y IWUbY IITO OO/ber cariefaBama gomaher cu-
cTeMa pelllaBarba COLMjaTHUX CIIOPOBa Y MOCTYIIKY IIpef CYyAOM, KPO3 YIIo-
pefHOIpaBHY aHANMN3Y ¥ UCTOPMjCKY OCBPT, a KaKO OM ce IPEIoKNO ajieK-
BaTaH MoOJie/I yHanpeberma CpIICKOr cOLyjaHOT CYACTBA.

IT Hemauku conujannm cyfoBu

Bucok crenen cnenmjanmsanyje CyAcTBa YOIIITE jeCTe OJJIMKA He-
MauKoT IIpaBocyba, IITO moppasymeBa, IOpef Cy[OBa OIIIITE HAJJIeXKHO-

1 ComnujanmHompaBHa JAp)KaBa IOfpasyMeBa J[ONyHaBame IpaBHe CUTYPHOCTM IpaBHe
Ip>KaBe MOjMOM couujante curypHoctu. Jby6omup Taguh, Qunosopuja iipasa, HaporHa
6ubnmotexa Cpbuje, beorpag, 2006, ctp. 244-246.

2 Bug Bume y Kocra Jocudmpuc, Houna Cynuh, ,,[Ip>kaBa 6narocrama — KOHBepreuuja:
ofo3fio versus omosro‘, 36opuux Maitiuye Cpiicke 3a gpywiitiseHe Hayke, 6p. 130/2010,
cTp. 21-42; Iparan Bypuh, Espoiicku coyujantu mogen, beorpag, 2013, ctp. 56-65

3 Bup uiue y 1. Bypuh, Has. geno, ctp. 51-71.
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CTH, TIOCTOjalbe AAMUHUCTPATUBHUX, GMHAHCUjCKUX, PaJHUX VM COLMjaTHUX
cymosa.* CrielujanusoBaHy Cy/IoBM 3a pelllaBare COIMjaTHONPABHUX CIIO-
poBa y CaBe3Hoj Penry6rmiin Hemaukoj HacTanm Cy Kao IMOC/IeANIIA CXBaTamba
3aKOHOJIaBIa [Ia OCTBapUBabe ColMjaIHe Npasfie Tpeba aa Oyae ofBojeHo off
ynpasre Bracti.” Hanme, 3aKOHOM O COI[MjaTHUM CyJIOBMMA MHCTUTYIINO-
Ha/IN30BaH j€ CUCTEM CIIEIMjaIM30BaHOr CY[CTBA 3a pellaBarbe COLMjaTHNX
CIIOpOBa.

1. Opranmnsanuja, cacTaB ¥ HaJJISKHOCT COLMjaTHUX Cy0Ba

Hemaukm cucTeM colmjamHMX Cy[oBa je TPOCTENEH. Y IPBOM CTEIEHY
cyne couujanau cynosu (Sozialgerichte), xojux uma 68 u xoju ce popmupajy
ka0 pernonanuy cynosu.’ TTOKpajuHCKM (3eMabCKm) COUMjaHU CYNOBU
(Landessozialgerichte), xojux uma 14, 1o mpaBuiy, Cy APyroCTeNeHM, Tj. i0-
HOCe OfTyKe y IIOCTYIIKY II0 M3jaB/beHMM >KambaMa Ha IIPBOCTEIIeHe OfTy-
Ke y COILMjaJlHUM CHOPOBMMA, Maja y ofpeheHuM crydajeBuma MmocTymajy
¥ Kao IpBOCTeNeHy cynoBu. Takobe, 1o mpaBuay cy opraHu3oBaHM Ha HM-
BOYy defepanHNX jefMHNIIA, MaJa BUIIe TOKpajiHa MoXke popMupary jesaH
sajerHIIKy anenanyony cy.” Casesnu cotmjamuu cyp (Bundessozialgerichte
- BSG), unje je cepmmre y Kaceny (Kassel), omnydyje y Tpehem creneny, mo
U3jaB/beHUM BaHpPEJHUM IIpaBHMM JeKoBMMa. Vako CaBesHU coOLMjaTHU
CyJl, TIO TIpaBUIIY, MMa TIOC/IefIby ped Y CIIOPOBMMA M3 COLMjATHOT OfIHOCA,
BberoBe OfiTyKe ce Mory mob6ujatu npen CaBe3HUM YCTaBHUM CY[OM U3 pas-
JI0Ta HEeyCTaBHOCTIL.

CBu conmjanuu cygosu y Hemauxoj ¢opMmmpany cy Ha IpMHIUIY
tTpunaptusma. HauMe, cyfoBu y cBa Tpu cTeleHa ofjIydyjy y Behy, koje ce
cacToju of MpodecuoHaTHNX CYAUja, Kao MpeAcTaBHUKA Ap)XaBe, U CyAuja
NOpOTHMKA (ITOYaCHUX CyAuja), Koju ce OMpajy ca mucTa Kojy MoJHOCe CUH-
AVIKAaTV paJiHMKA, He3aBMCHe OpraHM3alje paJjHIKa Koja ce 6aBe MUTambUMa
pajiHe ¥ couMjajHe MOIMUTUKE, YAPY>Kemba MOCIO0ABala, YIPY>Kemba JIeKapa
¥ CTOMATO/OTa M YCTAHOBA 3[[PAaBCTBEHOT OCUTypama.’ IIpBoCTeneHM cy-
moBu cyge y Behy, Koje je cactaB/beHO of mpefcenHMuKa Beha, Koju je mpo-

4 Manfred Weiss, ,Labour Dispute Settlement by Labour Courts in Germany*, Industrial
Law Journal, Johanneesbourg, 1994, ctp. 1-19.

5  Hemauky 3aKkoH o couujamHuM cygoBuMa u3 1953. roguue (Sozialgerichtsgesetz; name y
¢dycnorama: SGG), un 1.

6  SGG, un. 7; Danny Pieters, The Social Security Systems of the Member States of the
European Union, Antwerp, Oxford, New York, 2002, ctp. 137-138.

SGG, un. 28 u 29; D. Pieters, nas. geno, ctp. 137-138.
SGG, un. 38 u 39; D. Pieters, nas. geno, ctp. 137-138.

HocrynHo Ha ampecu: http://www.bsg.bund.de/DE/01_Das_Gericht/04_Organisation/03_
Richter_node.html, 10.12.2014.
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decnonanHu cyamja, u Boje cyauja nopoTHuka. [lokpajunckn cymosu cype
y Behy, koje je cacTaB/beHO Off Tpoje MpodecuoHamTHNX CyAuja (of Kojux je
jemaH yBek mpencenHuk Beha) u gBoje cymuja mopoTHuka. CrenuduaHoct
conyjanuux (1 pafHuX) CyoBa y OHOCY Ha Apyre Cy/I0Be Y HEMAYKOj jecTe
YMIbEHNIIA 1a COLVjaTHM CY[OBYM MMajy CyAMje IOPOTHMUKE U Y alleJlalliOHNM
CYIOBMMa, a He CaMO y INpPBOCTENEHMM cCymoBuma. - CaBe3HM COLVjaTHU
cyp ce cacToju off 14 cnenujammsoBaHix Beha — cenara (y BpeMe OcHUBama
coLujalHMX cyfoBa 6o je mecer Beha), koja cy cacTaB/beHa Off Tpoje Ipo-
decnonanuux cypuja (jemaH of BWUX je yBeK IpefcenHuK Beha) u pBoje
cynmja mopotauka.'! Tlopen Tora, CaBesHu coumjaiHu CyJ IOHOCH OTyKe
n 'y BemkoM Behy, Koje ce cacToju off IpefcenHNKa Cy/a, MpefiCeHNKA CBUX
Beha (n3yses Beha y kojem 2]6 IpefceNHNK Cyzia mpefcenHnk seha) n HajMame
IIeCT Cyfuja MOPOTHMUKA. - Benuko Behe moHOCH OfjIyKe y mpenMeTuma of
BE/IMKOT 3Hayaja 1 y IpefMeTMa Kajja ce Mela MM NOTBphyje moTamamma
npakca CaBesHOI COLMjalHOT cyfa. VI3 HaBefeHor mpousnasyu fa CaBesHu
couujanuu cyn Hemauke Bomy padyHa O yjeJHa4€HOCTHM CyJCKe IpaKce y
COLIMja/THUM CIIOPOBMMA 1 Y Be/INKOj Mepu oapebyje pasBoj corujanHor mpa-
Ba y Hemauxoj. IIpodecrnonante cyamje u cyamje MOPOTHNALY Cy HE3aBUCHU
y CBOM pajy, a IPUINKOM OJTy4lBama y TpumaprutHoM Behy cBe cynmje
MIMajy jeIHaKO IPaBo ITIaca, Ia ce ofTyke goHoce BehmHoM rmacosa. Cynuje
HOPOTHMIY MOPajy MMaTH CIIelija/iHa 3Hamba U PaHO MCKYCTBO y 06/acTu
conujanHe curypHoctu. IIpodecnonante cyamje ce 6upajy Ha GyHKIMjy Ha
HeozpeheHO BpeMe, JOK cyfujaMa MOPOTHULIMMA MaHJAT Tpaje IeT TOAMHa,
ca moryhnourhy pensbopa.

Conujanuu cygosu y CP Hemaukoj HaJyIeXkHU Cy 3a pelllaBambe CBUX
CIIOpPOBa IPOM3ALUIMX M3 CUCTEMA COLMjalTHE CUTYPHOCTH, IUTO HOAPasy-
MeBa CIOpOBEe y Be3M ca IEeH3UjCKMM, VHBAJIUACKMM U 3HPaBCTBEHNUM
OCUTYpaIbeM, Kao U ca OCUTyPambeM 3a C/Iy4aj He3allOC/IEHOCTH, 3aTUM CIIO-
pOBe y Be3M ca CUCTEMOM COLMjajIHe 3aIUTUTE U CIIOPOBE Yy BE3U ca varide
causae COLyIjaJHOT npaBa.14

2. IlocTynak npep, conyjaTHUM CyJOBUMaA

Cnerduyna mpaBuIa MOCTYIKA IIPef COLMjaTHUM CyIOBMMA Cy pe-
rynucaHa 3aKOHOM O COLjaTHUM CyOBMMA, IOK Ce CYTICU/IMjapHO U CXOJHO

10  Ibid.

11 JlocrynHo Ha ampecu: http://www.bsg.bund.de/DE/01_Das_Gericht/04_Organisation/02_
Senat/senate_node.html, 21.12.2014.

12 Ibid.
13 Ibid.

14 JlocrynHo Ha appecu: http://www.bsg.bund.de/DE/01_Das_Gericht/03_zaustaendigkeit_
node.html, 25.12.2014.
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IPUMEIY]jy IIpaByIa OIIITET IAPHIYHOT IIOCTYIKA. [[Ba OCHOBHA CrenyjaaHa
IPMHLNIA jeCy Ha4e/lIo JAaKOT IPUCTYIA CYAYy M Hauello MaTepujalHe UCTU-
He. Hauero yrakor mpucryma cyny nogpasymesa, Ipe cBera, cnobonny ¢op-
My 3a BelMKM OpoOj MapHMYHMX pajibU U ONCYCTBO 00aBE3HOT 3acTyIama
Ofl CTpaHe CTPYYHUX J/IMIA Yy IPBOCTENIEHOM M JPYTOCTEIIEHOM IIOCTYIKY
npen cymom.> Hauenmo marepmjanHe MCTMHe MOApasyMeBa MCTPaKHO Ha-
4eso KojuM ce cyaujama omoryhasa ga y mro Behoj moryhoj mepn yTBppe
MaTepujaaIHy UCTVHY.

CTpaHKe y cOLMja/IHUM CIIOPOBMMA CY OCUIYPaHVIM ¥ KOPUCHUIU
colujajiHe 3alTHUTe, Ca jeflHe CTpaHe, U MHCTUTYLMje CUCTeMa COLjujalHe CU-
TYPHOCTH, ca Apyre CTpaHe. Y NPBOCTENEHOM IOCTYIIKY IIpef COLVIjaTHUM
CyOBUMa M HAPYTOCTEIIEHOM IIOCTYIKY IIpefl IMOKPAjMHCKUM CyHOBMMA
CTpaHKe He MOpajy OMTM 3acTymaHe Of CTpaHe CTPYYHUX JIMLA, 33 Pa3yn-
Ky ofj TpehecTenenor nocrynka npen CaBe3HUM COLVjaTHUM CYAOM Kafia je
06aBe3HO a/[BOKATCKO 3aCTyTambe.

Kommnpomuc je jenna of naeja Bogyu/ba HEMAdKOT CXBaTama ApPYLITBe-
HIX OJHOCa, a pedIeKcyja TOT CXBaTamwa je BUJbMBA M y NOCTYIKY IIpef
conujanHuM cyfosuma. Hamme, cyp je fyxaH fla mpe ofp)KaBarma pO4MIITA
3a IJIaBHY pacllpaBy 3aKake II0CEOHO pOUMIITe 3a IOCpefoBame (Haromoy,
IOCTU3amkbe KOMIIPOMICA), KOje MpodeCHOoHaNTHN CyAnja Ofp>KaBa caM, 6e3
Cy[yja IOPOTHMKA, ¥ Ha KOMe CY/iija Ha CYyNTM/IaH Ha4MH CTpaHKaMa M3HO-
CU CBOje IIPaBHO CXBaTambe KOHKPETHOT IIpefiMeTa CIIopa, a LITO VIMa BE/IUKA
yTuuaj Ha crpanke.'® Takobe, mako ce Ha pounmry 3a mocpefioBame He TIO-
CTUTHe KOMIIPOMIIC, CyAuja je o6aBe3aH Ja TOKOM ILe/IOT MIOCTYIIKA MOKYIIa-
Ba fla ocTurHe Harop6y usmehy crpanaka.'® 3a Bpeme Tpajama Tor mocty-
Ka He TeKy IPeK/Ty3MBHI POKOBIL.

Y DpBOCTENEHOM IOCTYIKY IIpef COLVjalHUM CYAOM, IO IIpaBM-
Ty, 06aBesHO je Ofjp)KaBame yCMeHe INIaBHE pacIpaBe, Koja IIPeCTaB/ba
»CpLie“ MOCTYIIKA 1 Ha KOjoj ce yTBphyje unmmeHn4Ha rpaha Ha 0CHOBY Koje
CY[I IOHOCH MepuTOpHY ofTyKy.2! VisyserHo, moryhe je moHetu omnyky 6es
Oflp>KaBama IIaBHe paclpase (HIIP. aKO ce CTPaHKe caryace ca TUM).

Y NOCTYHKy Ipe; COLVjalHUM CYHOBMMa IpeaBubeHM cy HIDKU
TPOLIKOBM IIOCTYIIKA, LITO je Ofpa3 Hade/la JaKiler npucryna cygy. Crpas-

15 SGG, 4. 58 u 59.
16 SGG, un. 57-59.
17  D. Pieters, nas. geno, ctp. 137-138.

18 Manfred Weiss, Marlene Schmidt, Labour Law and Industrial Relations in Germany,
Kluwer Law International, 2008, ctp. 125-126.

19 M. Weiss, M. Schmidt, nas. geno, ctp. 125-127.
20 SGG, un. 77-86.
21  D. Pieters, nas. geno, ctp. 137-138.
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KaMa ca HUCKUM IIpMMamyMa, 1o ofpeheHnM ycnoBruma, Moxe ce ogo6pu-
TV 3aCTyIambe IIpef] CyIOM Ha padyH Oylera.

Y morneny npaBHUX JIeKOBa, OMTHO je McTahy la POK 3a U3jaB/bUBaIbe
Xanbe Ha OITyKy colujamHor cyza usHocy 30 [jaHa 1 J1a je IPOTUB OJTyKe
TIOKPAjMHCKOT CyJia NO3BO/EHO IMOJHOLIEhe BaHPENHOr MIPABHOI CPENICTBA,
peBusmje, KOjoM ce mobuja ApyrocTeneHa ofjIyka caMo y HOIJIEy MOTpen-
He TIpMMeHe IpaBa, a O JIONYIUTEHOCTM DeBM3Mje OfIydyje NOKPajuHCKN
Cyn 4mja ce ofryka mo6bmja. Ilo mpaBmmy, peBmsmja ce momyImTa aKo 3ax-
T€B MIMa Haye/laH 3Hayaj MM aKoO OfiTyKa IIOKPAjMHCKOT CyJja HMje y CKIafy
ca cynckoM npakcoM CaBe3HOT pajHOTr Cy/ia, OGHOCHO OJJTyKOM HEKOT Of
MOKPajIHCKMX CYJ0Ba U aKo TpehecTeneHn Cyy jolI HUje OAIy4NO Y CPOJHO]
npaBHOj cTBapu. Takobe, mpenBubena je u T3B. mpecko4YHa peBU3Mja, Kajia
ce ucTa usjapbyje CaBe3HOM PaIHOM CyJly AMPEKTHO NPOTUB IIPBOCTENEHE
npecype.

CarnacHO HaBeJJeHOM, MOXKE Ce Pe3VMUPATH Jla je HeMadKy IPaBOCy/l-
HJ CHCTEM BMCOKO CIIeIIMja/li30BaH, Y OKBMpY Kojer, u3Mehy ocrasor, GyHk-
IIVIOHMNIIIe TOCe0aH CUCTeM COLMjaTHIX CYIOBa, KOjU je M3BeleH Y TPM CTereHa
(OCHOBHM, TOKPAjIHCKY — PEIyOIMYKY M caBesH! HIBO). Hemauko conmjanzo
CY/ICTBO je 3aCHOBAaHO Ha Hadely TPMIIAPTM3Ma, Kako 6m ce omoryhmio
COLIMja/THMM MTAPTHEPYMA Jla YYECTBYjy y IPOLECY JOHOLIE A CYICKMX OfTyKa
(pasnosu conyjanHe feMOKpaTHje), a OCTYTAK IIPef] COLMjaTHIM CYyTOBUMA Ce
TeMe/by Ha Hade/mMa 00aBe3HOT ITOKYIIaja MUPHOT pelllaBaiba CIIopa, yopsara
IIOCTYIIKA, KOHIIEHTpallje MOCTYIKa ¥ aKTUBHe yiore cyfa. Vimajyhn y Bupy
T je HeMa4Ky MOfIe/l CIelMjaIM30BaHoOr COLMjaTHOr CYACTBA U3Y3E€THO yCIIe-
IIaH, TIPBEHCTBEHO Ca CTAHOBMINTA e(MKACHOCTU pelllaBarma CIIOPOBa, MICTU
je 6uo y3opHu Mopen y ogpeheHnM eBporckum apxasama (HIIp. y AycTpuju
u CIoBeHUju), Koje Cy MCKOPUCTHIe OOraTo HeMadykKo MCKYCTBO Y CYACKOM
perynucamy COLMjaTHOIPABHOT OHOCA.

III ®paHIycKu conyjaTHONPABHN TPUOyHaIN

Y dpaHIfyckoM IpaBOCYIHOM CHCTeMy TakKobe je M3BpIleHa crenyja-
NM3anyMja pelraBama COLMjaTHUX CIIOPOBA, KOje peliaBajy npodecroHaanm
TpunaptuTHM TpubyHamm. Hanme, counjanHonpasun cioposy y @paHIryckoj
ce, IO TpaBUIy, pelIaBajy Ipef CIenMjamn3oBaHuM TpubyHammma. IIpo-
nefypa mnpef (GpaHIYCKMM COLMjaTHUM TpUOyHa/lIMMa je je[HOCTaBHa,
Op3a 1 jedpTnHa, a TpaBWIa MOCTYIKA Ce MOy IONEIUTU Ha OIIITY IIPO-
nenypy (contentiuex gemeral) m pBe ImoceOHe mpolefype 3a pellaBambe
COIMjaTHOTIPaBHMX CIIOpOBa (contentiuex speciaux).?

22 SGG, un. 160-171.
23 D. Pieters, nas. geno, ctp. 114-116.
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1. OnmTy; mocrynak

CBM CIIOpPOBM 13 HOMEHA COLMja/IHe CUTYPHOCTM, 3a 4Mje pelllaBambe
HIje IpeiBubeHa Heka Apyra moce6Ha Mpolefypa, pelaBajy ce y CKIafy ca
OIIITOM IIPOLIElyPOM pelllaBarba COLMja/THOIPAaBHIX CIIOPOBA, KOja ce Impe
CBera IIpMMembyje Ha OOMuraiyje y Be3u ca OCUIypamweM, 00aBe3HIM JOIpPH-
HOCHMA U JlaBatbeM HakHazia.”! Y OmIToj mpoleypyu MpBOCTENeHa Cysicka
MHCTaHIa jecte TpubyHan 3a permasame couujanaux crnoposa (Tribunal des
affaires de la securite sociale - TASS), xoju je npaBuu cnegbenuk Komucuje
npBe uncrauue (Commission de premiere instance).”> TASS je TpumapTUTHOT
cacraBa. Haume, Behem TpubyHasna npencenaBa cyfyja BUIIET CY/a, @ YWIAHO-
By Beha cy mopoTHMIM U3 pejoBa pajiHuKa U TocnoxaBaa.’s Kpurepujymn
3a ofpehuBame MecHe HafllIeXHOCTH, 110 IIPABUITY, jeCy IpeOUBaINIITE OCK-
TypaHUKa/KOPUCHMKA, CeAMIITe OCTIOAABLA U CeAMIITEe MHCTUTYILje CUCTe-
Ma colijaHe CUTYPHOCTH.

IIpe mokpeTama IOCTYINKa Ipef TPUOYHA/IOM, He3al0BO/bHA CTPaHKa
je y obaBe3u fia, y poKy Of ABa Mecelja Off JOHOIIEHa CIOPHOT aKTa, II0-
KpeHe IOCTYNaK 3a MUPHO pelllelme CIopa Ipesi KOMMUCUjOM 3a MUpErmbe
(Commission de recours amiable), xoja ce dopMupa y OKBUPY MHCTUTYLje
KOja je JOHesIa CIIOPHU aKT 1 KOja je y o6aBesu fla IoHece HOBY 00pasIoXeHy
OJIITYKy. YKONMKO KOMUCHja He JJOHEeCe OJ/IyKYy Y POKY Ofi Mecell JjaHa WIN
YKONMKO OCUTYPAHUK/KOPUCHUK HUje 3a/[0BO/baH HOBOM OJTyKOM, OH MMa
IpaBo fla moiurHe Ty>6y npen TpnbyHaoM 3a pelaBame COLMjaTHNUX CIIO-
posa (TASS) n To y poKy of gBa mecera.”’

Crpanke npep TprbyHa/IOM He MOPajy MMaTy CTPy4YHe 3aCTyIHUKe, a
MOTy X 3aCTyIaTU aJiBOKATH, MPEACTABHULIM CUH/IMKATA VU NTOC/IOAAaBay-
KOT VpY>Kema, Kojlere 1 pohaiu y mupeTHoj HacneaHoj maumju.”s

TASS nma oBnamheme fja y TOKy ITOCTYIIKA, YKOIMKO IPOIEHM Jia je
TO NMOTPeOHO pajy pasjallliberha YNBEHIYHOr CTamba, HAJIOKNU CIpoBOheme
criennIYHOT MCTPAXKHOT IIOCTYTIKA Off CTPaHe CIIelMjaIicTe 3a IPEIMETHY
o6macT, unju je 3ajjaTaK fja MPUKYIN CBe peeBaHTHe MHPpOpMarmje.”

Creru4HOCT OMIITEr MOCTYIKA Ipef TPMOYHATIOM jecTe MeIMINH-
cka excreptusa. HamMe, y ciopoBuMa MefuIMHCKe IpUpoOfe TpUOYHAT je ¥

24 Ibid.

25 Daniel L. Skoler, ,Social Security Adjudication in Five Nations: Some International Per-
spectives and Comparisons‘, Administrative Law Review, Vol. 33, Issue 2/1981, cTp. 269-
284.

26  D. Pieters, nas. geno, ctp. 114-116.

27  D. L. Skoler, Has. unanaxk, cTp. 269-284.
28 D. Pieters, nas. geno, ctp. 114-116.

29  Ibid.
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obaBe3n Jja IpMMEHM CIIeL[UjaIHy IIPOLeAyPY, KOja IofpasyMeBa 3aCH/IBAbE
ofiTyKe Ha 06aBe3yjyheM MULIUbey eKapa CIelyjamncTa.

[Toctynak npepn GppaHLycKUM TpUOYHA/IOM 3a pelllaBambe COLMjaTHNX
CIIOpOBa je GecIIaTaH.

YKONMMKO BpeJHOCT IpeAMeTa CIiopa He Ipenasu nsHoc off 4.000 epa
TASS ¢yHKIMOHMIIIE KA0 jefHOCTENeHA MHCTUTYIja U IPOTUB HeroBe ofi-
NlyKe HUje HO03BO/beHa >Kanmba, a Kaja BPeJHOCT MpefMeTa CIopa Iperasu
HaBeJJeH! U3HOC JI03BOJ/bEHO je ylarame >kajbe y poKy Of Mecell JaHa Of
TOHOIIeHa OfiTyKe O K0joj OfjIydyje COLMjaTHO Ofie/berbe alle/al[IOHOT Cy/ja
(Cour d'appel, chambre sociale), [OK je IPOTUB OJJIyKe aIleTAIIIOHOT CyAa
T03BOJ/bEHO U3jaB/blBalbe PEBU3NjE O KOjOj OJIydyje COLMjaTHO Ofle/berbe Ka-
canuonor cyza (Cour de cassation, chambre sociale).3!

2. IToce6HN mocTynum

@QpaHIycKy TPAaBOCYAHU CUCTEM, IOPEN, OIINTE IPOLERype, I03Haje
jolI /iBa MoceOHa HauMHA pelllaBara COLMjaTHOIPABHUX CIIOPOBA.

[IpBM crienujasHy MOCTYNAK Ce THYe pellaBame CIOPOBa KOjU CY Y
Bes) ca OCTBapyuBameM IIpaBa Ha 3[paBCTBEHY 3aLITUTY, a Hajueurhe mop-
pasyMeBa pelllaBame CIIOpPOBa Y Be3l ca YTBphBameM CTelleHa MHBATU/N-
TeTa, Kao M HEeCIOCOOHOCTH 3a paj ycief HOBpelie Ha pajgy U mpodecro-
HaiHe Oonmectu (Contentiuex technique de la securite sociale).>? Hasenene
CIIOpOBe y IIPBOM CTeIIeHY pelllaBajy My/ITUIapTUTHe Komucuje Commissions
regionales, y 4njeM cacTaBy cy usMmely ocrasor 1 nexapu, JOK y IpyroM cTelle-
Hy omnyuyje Commissions nationale technique w y Tpehem creneny opnyuyje
COLIMja/IHO Ofie/berbe KaCalMOHOT CY/a.

JIpyru crnernyjaaHy NOCTyHaK je mpenBubeH 3a pelraBame CIIOpoBa y
Besy ca coumjamHoM momohn, mpen Komucujom 3a ofobpaBame conyjanHe
nomohu (Commissions departementale d'aide sociale). Haume, xopucHm-
I COLMjajiHe 3aIITKTE, KOji Cy He3a[JOBO/bHY OJJIYKOM OpraHa CHUCTeMa
counjamae nomohu (Commissions d'admission d'aide sociale), mory mo-
KPEeHYTH IIOCTyMaK mpef PeroHasmHOM KOMUCHjOM 3a ConMjanHy momoh
(Commissions departementale d'aide sociale), ka0 IIPBOCTENIEHOM CYHCKOM
MHCTAHIIOM, IIPOTUB 4uje OJIyKe ce MO)Ke M3jaBuUTH >kanba lleHTpanHOj

30 Ibid.
31 Ibid.

32 C. Manaouil, M. Graser, B. Ledoux, O. Jarde, ,Le contentiex technique de la securite
sociale soumis aux exigences europeennes®, Medecine ¢ Droit, No. 62-63/2003, cTp.
152-158.

33 Ibid.
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koMucuju 3a couujanuy nomoh (Commissions centrale d aide sociale), a xpaj-
Iba CYfICKa MHCTAHIIA Y 0BOj BPCTM COLMjaTHUX CIIOpOBa jecTe JIp>KaBHM ca-
BeT (Conseil d'Etat), ka0 BpXOBHU YIIPAaBHU CY/.

[Tocmatpajyhn ¢panunycke npodecronantne TpubyHane 3a pelaBame
COLIMja/IHOIIPABHMX CIIOPOBA, KOjU CYy CAacTaB/beHM Off IPeNCTaBHMKA paji-
HIKa, IIOCIOfaBalia 1 ip)KaBe, MOXe ce 3aK/bY4MTH Jja je COLMja/HUM Iap-
THepyuMa y ¢paHIyckoj obe3beheHO ma ydecTBYjy Y CY[ACKOM OfTyduBamby
O BUXOBMM IpaBUMa ¥ MHTEpPeCHMa, IITO jecTe CYLITMHA COLMjaIHe
nemokparuje. CrerM@uUYHOCT CCTeMa pelllaBambe COLVjaTHOIPABHNUX CIIO-
poBa oIJlefla ce y UMIbeHMIM Ja je 3a Behm IpoljeHaT colyjalHOIpPaBHMUX
CIIOpOBa Kpajiba Cy[CKa MHCTaHIA KaCAl[OHM CYJ, Kao le0 CUCTeMa CYHo-
Ba OIIITe HAJIOXHOCTH, [IOK je CaMo 3a COLMjaiHe CIIOpPOBe y Be3M ca CH-
CTEMOM COLMja/IHe 3alTHUTe Kpajiba Cy/ICKAa MHCTAHIIA JP>KaBHU CaBeT, Kao
BPXOBHU aMUHVCTPATUBHY CyA. 300T Tora, MOXKe e 3aK/bY4UTH Jla Ce TaK-
BOM IIOfIe/IOM CTBAapHe HAJJISKHOCTH y (HPaHIYCKOM IIPaBOCYLHOM CUCTEMY
3a pelllaBare COLMjaTHONPaBHMUX CIOPOBA MICTUYE IIOCTOjarbe M3pakeHM)er
jaBHOT MHTepeca y OKBMPY CUCTeMa COLMjaTHe 3alITUTE Y OfHOCY Ha CUCTEM
COLIMja/IHOT OCUTypamba.

IV Conujanno cygcrso y Cpoujn

CnenujanusoBaHo CY/CTBO 3a pelllaBame COLMjaTHMX CIIOpOBa Ha
npocTropuMa faHauwe Pery6nuke Cpouje japa ce y mpBoj momoBuHyu XX
Beka. Haume, y KpameBuHM JyrocmaBuju IocTojalo je CHelMjaln3oBaHO
COLIMjaJIHO CYHCTBO, ¥ TO CYHOBYM PaJHUYKOT OCUIYpama, CyLOBU PYAHUY-
KOT OCUTYpama ¥ CYJOBY IIEH3UjCKOT OCUTYPatba, KOju Cy OMIM HaJITIeKHY 32
pelnaBarbe, IIpe CBEra, COLUjalHIX CIIOPOBA Y BE3U Ca CUCTEMOM COLIMjaTHOT
ocurypama.>> HaBelleH coljaHu CyoBy OUIM Cy TPUITAPTUTHOT CacTapa,
cymwnm cy y meTtodnaHoM Behy, Koje ce cacTojano of jefHOr mpodecroHan-
HOT CyZAmje, Kao IpefiCTaBHMKA Ip)KaBe, y QYHKIMjU NpefcefHuKa Beha, u
IO /IBOje NpeICTaBHIKA OCUTYPAHNUKA M ITOC/IOflaBalla, Koju Cy OV/IM JTanmy,
y dyHukuuju wranosa seha.*®

Y afMMHUCTPaTMBHO]j a3y COLMjaTMCTUYKOT JPYLITBEHOTr ypehemwa
IIOCTOjaJIo je CIIeLMjaJIM30BaHO COLMjalHO CYACTBO. Hamme, coumjanne
CIIOpPOBE y Be3) Ca CUCTEMOM COLMja/IHOT OCUTypama pellaBaln Cy CYAo-
BJ COLIMjaJIHOT OCHUTyparba, Ha 4elny ca BpXOBHMM CyZmoOM cOLMjaTHOT OCH-

34 D. Pieters, nas. geno, ctp. 114-116.
35 Crojan bajuy, Ocrosu pagnoi fipasa — odlwitiu geo, beorpan, 1937, ctp. 164.

36 Job6pocas Ilepuiunh, Cygcka sawitiuiiia ipasa us pagHux ogroca y PHPJ, Beorpap,
1958, cTp. 129-131.
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rypa}ba.37 CynoBM coLMjaHOT OCUTYpama Cy OMIM TPOWIAHU M TEXWUIO Ce
fa IopoTHULM OyRy 13 pefoBa OCUTYPaHUKa, a IOCTYIIAK je 6110 OecriaTan
Y XMTaH, y3 00aBe3aH MOKYIIaj CYCKOT nopaBHaH,a.38

Ycnocrap/bame CaMOYIpPaBHUX J[PYIITBEHMX OJHOCA 3allod4eTo je
ycTaBHMM pedopMaMa MOYETKOM IefleceTux rofmHa XX BeKa, a 3aBpIIEHO
JCTaBHUM IpOMeHaMa U3 TIpBe TIOIOBUHE CefjamyeceTux roauna XX Beka.>
Cae 0K Taj IIpollec Huje 3aBpIIEH COLMjalHE CIIOPOBE CY pellaBaiy Cy[JOBU
ommTe Hamrexnoctn.’’ 3aokpyxuBamem GUsMOHOMIjE CAMOYTIPABHIX OfI-
HOCA, MTHCTUTYLMIOHAZIM30BAHN Cy U CY[JOBU YPY>KEHOT pama*! (1975. rouu-
He), Kao CriepUIHY CY[ICKU OPTaHMU Y CBETY, @ OpPeJ IJX HOCTOjan Cy U
IPYTY CaMOYIpaBHM CYIOBM, I1a CY TaKo y HekuM pernybmkama COPJ ocHu-
BaH!U IOCEOHM CaMOYIIPaBHU CYHOBMU 3a pelllaBarbe CIIOPOBA U3 COIMjaTHOT
OCHTYpama, IOK CY y APYTUM penybnuKaMa Te CIIopoBe pellaBaiy peoBHI
CYZIOBML.

KpajemM ocampeceTx 1 IoueTKOM fieBefleceTux ropmua XX Beka OT-
II0Y€EO je IPOoIeC TpaHsMIJje Haller JPYIITBA U3 COLMjau3Ma y KalluTasu-
sam. Tapa ce, moueTkoMm 1992. rogmHe, yK1uajy caMOylpaBHY CY[JOBU, YiMe
ce OfyCTajIo Off KOHILEINTA CIIEIVja/30BaHOr COLMjaTHOT CY/ICTBA Y HalleM
npaBocyby, a 3a pemraBame COLMjaTHUX CHOpoBa IpefsubeH je yrnpaBHU
criop.

1. CommjamHo cypcrBo y Peny6mm Cpouju - de lege lata

CoumjanHe crnopose, IO MpaBUIy, pelllaBa YIpaBHU CYH, ca U3Y-
3€TKOM CIIOpOBa IIOBOJIOM IIPaBa Ha 3[PaBCTBEHY 3alITUTY O KOjuMa Ce
OTydyje y HapHUYHOM IIOCTYIKY. YipaBHu cyy Penyonuke Cp6uje je cyn
penmy6IMuKoOr paHra, jefjaH 3a 1eny teputopujy Cpbuje, ca cegmireM y be-

37 [. Iepuumh, nas. geno, ctp. 128-131; Cenan Jaurapesuh, Pewasarwe pagrux ciloposa
MUpHUm iyitiem y Wieopuju u Gpakcu, JOKTOpCKa fucepTanuja ogbpameHa Ha IIpaBHOM
¢daxkynrery Yuusepsurera y Hosom Capy, 2000, cTp. 220-222.

38  Ibid.

39 IIpempar Joanosuh, Pagro dipaso, IlpaBuu dakynrer Yuusepsurera y Hoom Capy,
2012, cTp. 48-53.

40 C.Jaurapesuh, Has. geno, cTp. 224-231.

41 Bup. Bume y Bepomsy6 Pajouh, Cygosu ygpyscenoi paga, Cnyx6enn mct COPJ, Be-
orpan, 1975; 3akoH o cymoBuMa yapyxeHor pana (Cnyxbenu nucii COPJ, 6p. 24/74);
3akoH o cynoBuMma yapyxeHor paga CP Cpobuje (Cnymbenu inacnux CP Cpbuje, 6p.
32/75); 3akoH o yapyxeHoM pany (Crnyxbenu nuciti COPJ, 6p. 53/76, 57/83, 85/87, 6/88
1 38/88).

42 Bmajko Bpajuh, Pagro tipaso — pagru ogrocu, gpyiu 0gHOCU paga u couujanto ocuiyparoe,
beorpag, 1991, crp. 527.

43 C. Jaurapesuh, Has. geno, cTp. 253-256.
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orpajy 1 ca ofie/bebMMa M3BaH cefuuITa cyfa, y Hosom Cany, Kparyjesiy
1/ Hmuy.44 [IpaBuo je ga YmpaBHU CyA CyAu y 300pHOM cacTaBy, U TO
y TpounaHoM Behy cactaBbeHOM of Tpoje mpodecuoHanHux cynuja, 6es
cynuja mopotHuka. MehyTum, 3akon o ynpasuuM cioposuma®® npeasuba u
(YHKIMOHAMHY HAaJUIOKHOCT CyAMje ojearHIa y ofpehennm cnyqajeBuma,
U TO Koj ofbauyBama TyXO6e 360r HEYypeHOCTU U [PYTUX pasjiora, Kao
M KOJ| JOHOLIEHa pellemha 0 00yCcTaB/bamby MOCTYIKA, a IPAaBHY 3aIUTUTY
IPOTUB aKaTa CyAMja MojefiANHIA Y YIPAaBHOM CIIOPY Hpy>ka moce6HO Behe
cyma.t

YnpaBHu cyp je cnenujanmsoBaHa Cy[icKa MHCTaHIIA, OFHOCHO CYJ, IT0-
cebHe HAIUIESKHOCTH, 3a Cyheme y yIpaBHUM CIOpOBMMa. YrpasHU criop?’
y LIMpeM CMUCIY TpelcTaB/ba CY[ACKY KOHTPONTY 3aKOHMTOCTY KOHAYHMX
yIpaBHUX akara (yIpaBHU CIOp Y yXKeM CMUCITY) U CYACKY KOHTPOIy 3a-
KOHUTOCTY [IPYIMX NOjeAMHAYHUX [IPABHUX aKaTa 3a Koje Huje npenBubena
ApyTa CyAcKa 3allTUTa, OTHOCHO 32 Koje je mpefBubheHo /ja ce KOHTPOINILY
y ynpasHoM criopy.*® Yipasuu criop y Hamem mpaBHOM cucTeMy y mmupeM
cMuciay oOyxBaTa M II0jaM COLVja/THOIIPABHOT CIIOPA, TAaKO Jja je YIpaBHU
Cy[ HaJJIeXXaH 3a pelllaBame COIMja/IHUX CIIOPOBA, Ca M3Y3eTKOM CIHOPOBa
IIOBOJIOM IIPaBa Ha 37IpaBCTBEHY 3aLITUTY, O KOjUMa ce OfIydyje y MapHu4-
HOM IIOCTYIIKY.

YnpaBHO-CYZICKM IOCTYIIAK je perymicaH ofipef6aMa 3aKoHa O yIpaB-
HUM CIIOpOBMMA, a CYICUAMjEPHO M CXOJHO Ce IpuMemyje 3aKOH O Iap-
HUYHOM TOCTYTKY™Y. Jlak/e, MpaByIa TAPHUYHOT TIOCTYTKA Ce MpUMemYje
Ha NNTamba KOja HUCY PerynncaHa 3aKOHOM O YIpaBHMM CIOPOBUMA, alu
He IIOTIIYHO U JOCNIOBHO, Beh mpmaaroheno cmenuduyHocTMMa yrnpaBHOT
CIlopa, IITO IOApasyMeBa Ja ce IpUMEYjy caMo OHe ofipenibe 3akoHa O
HMAPHUYHOM IIOCTYIIKY Koje Cy (aKTWYKM NpUMENBE Y YIPABHO-CYACKOM
HOCTYIIKY.

44 3axoH o ypebewy cynosa (Cnyxbenu inachux PC, 6p. 116/2008, 104/2009, 101/2010,
31/2011 - gp. 3akoH, 78/2011 - gp. 3akoH, 101/2011 n 101/2013), un. 13.

45 3akoH o ynpaBHuM croposuma (Cnyxbenu inachux PC, 6p. 111/2009; name y dycHoTa-
ma: 3YC).

46  3opan Tomuh, Komenitiap 3axona o yiapasHum cioposuma, ca cygekom tpaxcom, Crysx-
6enu rmacumk, beorpag, 2012, ctp. 355.

47 TlojaM ympaBHOT CIIOpa MOpa Ja OAroBapa HoTpe6aMa CBAaKOT KOHKDPETHOT IIPAaBHOT
CMCTEMa M TEIIKO je JaTy O6MIO KaKBY alCTpakTHy meduHMIMjy Koja 61 MoITa ja ce
KOPUCTH yHUBep3anHo. Bup. sume y Jlparan Munkos, Yipasxo ipaso 11l — xonitipona
yipase, Ilpasau ®akynrer Yausepsutera y Hosom Capy, 2013, cTp. 52-53.

48 [I. Munkos, Has. geno, cTp. 52-53.

49  3akoH o mapHUYHOM NOCTYIKY (Cnymbenu inacnux PC, 6p. 72/2011, 49/2013 - opryka
YC, 74/2013 - opnyka YC n 55/2014).

50 [I. Munkos, Has. geno, cTp. 145-146.
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Y ynpaBHOM CHIOpYy, OFHOCHO COLMja/IHOM CIIOPY, Pa3/IUKYjy ce Tpu
BpPCTe CTpaHaKa: TY>XM/Iall, Ty>KeHM U 3auHTepecoBaHo mmue.” Tyxmmary
y MOCTYHKY Ipef YIIpaBHUM CyHOM MOXKe ja Oyne (USMYKO, IPaBHO WK
IpyTo NuIie, aKO CMaTpa fia My je ZznpaBHMM akTOM noBpelheHo Heko IpaBo
VIV Ha 3aKOHY 3acHOBaH MHTepec.”” Takobe, Kao Ty)mounu y ynpaBHOM CIIO-
Py Mory fa ce mojaBe U ofpeheHV KOMeKTMBUTETI ~ KOjU HEMajy CBOjCTBO
IPaBHOT JINIIA, T€ HEMAjy HY IPaBHY CIOCOOHOCT, IIOJ] YCIOBOM Jja MOTY Ja
Oyzmy HocuoLM IIpaBa 1 0o6aBe3a 0 KOjuMa ce pellaBaso y YIPaBHOM IIOCTYII-
Ky, IITO NPaKTUYHO 3HA4YM A OHM CTPaHAUKy CIIOCOOHOCT KOjy Cy CTEK/IN
y YIpaBHOM IOCTYIKY 3a BODheme KOHKPETHOI IpeiMeTa 3aip)KaBajy M y
YIIpaBHOM CIIOPY.”” YKOJMKO je yIpaBHMM aKTOM HoBpeleH 3akoH Ha miTe-
Ty jaBHOT MHTepeca, MOCTYIAK INpeJ YIPAaBHUM CY/IOM MOXeE Jla IIOKPEHE U
Ha/lZIeXXHM jaBHU Tyxwnan.”” TyxeHU y ynpaBHOM CIIOPY YBeK je Ip>KaBHU
OpraH MM Help>KaBHU Cy0jeKT KoMe Cy IIOBepeHa jaBHa opnainhema, Koju
je mOHeo KOHAayaH yIpPaBHU aKT IPOTUB KOjer je MOAHeTa TY»X0a, OTHOCHO
aKo je Tyx0a nogurayTa nporus hyrama ympase, Tajia ce Kao TY>KEeHM jaBjba
OHaj OpraH Koju je Tpe6aso 1a joHece, a HUije IOHEO YIPaBHM aKT.”® 3amHTe-
PecoBaHo JIMIIe je JMiie KoMe OU IOHMINTAj YIPAaBHOT aKTa HEIIOCPERHO 610
Ha mrery.”’ To MOApasyMeBa /Ia je TAaKBO /IMIle Y YIPABHOM MOCTYTIKY CTeK-
710 HEKO IIPaBo Koje 611 610 JOBeIeHO Y MUTambe YKOMNKO 61 Ty>X6a Ty>X1o-
I1a O/Ia yBaXkKeHa, 300T yera My ce fiaje IOJIOXKaj CTPaHKe, KaKo 0¥ MOITIO Ja
y4ecTByje Y YIPaBHOM CIIOPY Ca IW/beM J]a 3aIITUTHU CBOja CTedeHa mpaBa.”
Y ynpaBHOM cropy H1je 06aBe3HO aJBOKATCKO 3aCTyIambe, U3y3eB Y CIy4ajy
Kajja GM3MYKO /MIe M3jaB/byje BaHPETHM IIPABHU JIeK O KOMe OJIydyje
Bpxosuu kacanuonnu cys. Haume, saxTeB 3a mpencnuTuBame Cy/ICKe OfTyKe
CTpaHKa Koja je pu3aNyKo mile Mopa Jja mpefja Ipeko MyHoMohHMKa U3 pefa
ayiBoKata.””

ComtjanmHOpaBHY CrIop ce MOKpehe carnacHo cTpaHaykoM Hadeny,
nopm3ameM Ty>k6e o cTpaHe opnaurheHor cybjekra (ocurypaHmuka Ui Ko-

51 3YC, un. 10.
52  3Y¥YC,un 11, cT. 1.

53 To cy mp><aBHM OpraHy, OpraHM ayTOHOMHE IIOKPajUHe U jeAMHMIlE IOKa/lHe CaMOyTIpa-
Be, OpraHusaliyje, Ie7IoBY IIPaBHMX JIMITA Ca OB/IaINebIMa y INIaTHOM IIPOMETY, Hacebe,
TpyIa JIMIQA U JPYTU KOjU HEMAjy CBOjCTBO IIPABHOT JIMIA.

54  ]I. Munxos, Has. geno, cTp. 80-83.
55 3Y¥C, un. 11, cT. 3.

56 [I. Munkos, Has. geno, cTp. 80-83.
57 3YC, un 12.

58 [I. Munkos, Has. geno, cTp. 80-83.
59 3YC, un. 50, cT. 2.

60 Bup. BuIIe 0 Haueny JVCIO3UIMje CTPaHaKa y ympaBHoM cropy y 3. Tomuh, Has. geno,
crp. 104-105.
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PVICHMKA COLMja/iHe 3aLITUTe) Iper YpaBHuM cygoM. Ca TuM y Be3u, 6UTHO
je ucrahm fia je ympaBHO-CyAcKa Ty>k6a CyKIleCMBHA y OfHOCY Ha yIIpaBHY
a6y, 0CHM aKo je xanba yHarpen nck/bydena.’ Pok sa mopHomeme Tyx)6e,
1o mpaBwty, usHocu 30 aHa Off aHa JIOCTaB/batba CIIOpHOT akTa.’? Tysx6a
ce, TIOpefl KTAaCMYHMX Ha4yMHa MOJ{HOLIeHa, HEIIOCPEIHOT IpefjaBarmba Iucap-
HULM CyJa ¥ C/lalkbeM IyTeM IIOLITe, MOXe M3jaBUTY YCMEHO Ha 3alMCHUK
KOJT CyJIa, @ MOKe Ce TIPEaTy U y eeKTPOHCKOM o6yiky.5> Obasesnn ene-
MeHTH TYX0e Cy uaeHTnMKaIja TY>KMOL[a U aKTa IPOTUB KOjer ce MOJZHO-
cn Tyk6a, IpeMeT He3aToBOJ/bCTBA (Pas/iosy IOKpeTama YIPaBHO-CYCKOT
IIOCTYIIKA) U TIPEfJIOT TYXKMOLA, y CMIC/TY IIpaBlia 1 00MMa Cy[CKe 3alITUTe,
Kao ¥ TOTIINC TY>XKMoLa.”~ VI3y3eTHO, Ty>K0a MOYKe OIJIOKUTH U3BPILIehe KO-
HaYyHOT aKTa IIPOTHUB KOjer je MOfiHeTa 0 JOHOIIeHa CyICKe OfTyKe, aKo Ou
U3BPILEhe HAHEIO TYXKVOILY LITETy KOja 611 ce TelIKO MOITIa HaOKHALUTH, a
ofIarame Hije IPOTMBHO jaBHOM MHTEpecy, HUTK O ce OfjlararmeM HaHesa
Beha mm HeHaZoOKHaZMBa LITeTa MPOTMBHOj CTPAHIM, OZHOCHO 3aMHTEpe-
coBanoM yuity.%> YKOMMKO CyJi y TIPETXOHOM MOCTYIIKY He Of6aIy Tyx6y,
OJfHOCHO aKO He IIOHUIITH OCIIOPEHN aKT, 3aKa3yje Ce yCMeHa pacIipasa.

3aKOH O yIpaBHMUM CIIOpoBMMa (HOPMaIHO NPOKIaMyje 06aBesy ofp-
)KaBama yCMeHe paciipase, a/li ICTOBpeMeHO HeopipeheHo nednHmmre nsyse-
TaK o7 OBOT MpaBwia, * ocrasmajyhu MoryhHOCT 3a eKCTEH3UBHO TyMaderbe
M3y3eTKa, Te Ha Taj HaUMH PeIaTBU3Yje IPaBuIo 0 06aBe3HOM Ofp)KaBamby
yCMeHe pacrpaBe y yIpPaBHOM, OfJHOCHO comujamHom cropy.”’ Vmak, y
oxpeheHNM moce6HMM CrTydajeBMMa yCMeHa paclipaBa je CTBapHO 0OaBe3Ha,
VI TO: aKO Ty>KeHa MHCTUTYILVja He JOCTAaBM CIIVCe HM TIOCIIE APYTOT TPasKerha
CyHa, aKo je y yIpaBHOM IOCTYIIKY Y4eCTBOBA/IO JIBe M/IU BMINE CTPaHaKa
ca CyIpOTHMM MHTepecuMa M Kajja CyA yTBphyje UMieHNYHO CTame pagu
pelIaBama y CIOpy IIyHe jypucaukuuje.”” VsocTaHak cTpaHaKa ca pacipase
He OJ/Ia)Ke IeHO OfprKaBarbe, a 300r M30CTaHKAa CTPaHAKa ca paclipaBe He
MO>Ke ce y3eTH Jja Cy OfjyCTasle Off CBOjUX 3aXTeBa, Beh cys MoXke pacnpaBu-
T CIIOp U 6e3 IPUCYCTBA CTPaHaKa.

61 3. Tomwuh, Has. geno, ctp. 104-105.
62 3YC, un. 18.

63 3YC, un. 20.

64 JI. Munkos, Has. geno, cTp. 105-106.
65 3YC, un 23, cT. 2.

66  YmpaBHuM Cyp pelnaBa 6e3 ofp)KaBama YCMeHe paclpaBe aKo je IpeMeT CIIopa TaKaB
Jla OYMITIENHO He M3UCKYje HEIOCPeIHO Caclylllalbe CTpaHaKa M II0CeOHO yTBphuBame
4ybeHNYHOT cTawa (3YC, wi. 33, cT. 2) — HelpeusHo je ofpeheHo Kana je To ouuinegHo
Heiloilipe6HO Ofp>KaBatbe YCMeHe pacIpase.

67 . Munkos, Has. geno, cTp. 120-123.
68 3YC, un 34.
69 3YC, um. 38.
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ImaBHa ofryka y yImpaBHOM CIIOPY KOjOM C€ OJIydyjé O OCHOBHOM
IIpegMETY CIIOPA jecTe Ipecyfa, LOK je pellerme CIOpefHa OfiyKa, Koje ce
JIOHOCH YKOTUKO ce Tyx6a ofbalyje WM ako ce TMOCTymak obycrapma.’’
3aKOHMUTOCT MOOMjaHOT aKTa MHCTUTYIMje CUCTeMa COILMjaTHe CUTYPHOCTHU
YipaBHM CyR UCINTHje Y TPaHUIIaMa 3aXTeBa U3 TyXKOe, alnu Ipy TOM Huje
Be3aH pas3/o3NMa Ty>k6e, JOK Ha HUIITABOCT TAKBOT aKTa ITa3M IO CITYXKOeHOj
myxHOCTI.” ! YIIpaBHY CyJ 3aBUCHO OfI TIpMpOJie U mupuHe opnamherma, ca
jellHe cTpaHe, MOXXE JOHETU IPECYAY y CIOPY OrpaHMYeHe jypuUCAuKLuje,
IITO je CTaHfAp/iHA 10jaBa, TAKO IITO he MOHMINTUTU OCIIOPEHN aKT U Ipef-
MeT BPaTUTU HAJJIEXXHO] MHCTUTYLIMj/ Ha IIOHOBHO OIIyYMBaK-€, OCUM aKO
y TOj CTBapy HOBM aKT HUje NMOTpebaH, WM Tako mTo he yTBpaMTH He3a-
KOHUTOCT TOOMjaHOT aKTa, OGHOCHO TaKO IITO he yTBpAWUTM fia je Ty>KeHu
IIOHOBMO CBOj PaHMj! aKT Koju je Beh MOHMIITEH Ipex CyoM, IOK, ca ipyTe
CTpaHe, MOXKe JOHETH NPECYAy Y CIOpY IyHE jyPUCAMKIMjE, IITO jé PETKOCT
y HOpaKcH, ako MPUPOJia CTBAPM TO I03BO/baBa U YMIHEHMYHO CTarbe IpyKa
IOBO/baH OCHOB, KOja y CBEMY 3aMembyje IOHMIUTEHN aKT, M3Y3€B aKO je TO
VI3PYYNUTO VICK/BYYEHO IIOCeOHMM 3aKOHOM VUIM aKO je YIIPaBHM aKT JOHET
1O JIMCKpeNoHoj otienn.’ Takobe, Cyl MOXe IOHETU TIPECyy Y Copy 360r
hyramwa ympase, Tako IITO he HaJOXUTM HaJJIe)KHOM OpraHy fa JOHece
peleme, a aKO Pacronaxke IMOTPeOHNMM UMIbEHMIIAMA ¥ IPUPOJA CIIopa TO
T03BO/bAaBa MOXKE CBOjOM IIPECYZOM HEIIOCPEJHO PELINTH YIPaBHY CTBap.

Cprcku ynpaBHO-CY[CKM IOCTYHAK je jegHOcTeneH. IIpotus ommy-
Ke YIIpaBHOI CyJa He MO)e ce u3jaBuTy >kanba. [Topen tora, YipaBHu cyp,
omJIydyje M O jeHOM Off JBa BaHpPeNHa H?aBHa 7ieKa Y CoLMjaTHOIPaBHOM
CrIopy, O Ty>k61 3a TOHaB/bakbe MOCTyTKa. * O IPyroM BaHPEJHOM MPaBHOM
JIEKY, 3aXTeBYy 3a IPEeNCINTUBaIbe CYACKe OfIyKe, ofaydyje BpxosHM Kaca-
IVIOHN CYT, Kao HajBuim cyn y Pemy6mimm Cp6ujn.

2. ConmjanHo cyacTBo y Pemyonunm Cpoujn - de lege ferenda
(ymecTo 3aK/py4Ka)

IlocmarpameM uCTOpMjaTa COLMja/IHUMX CyLOBa ¥ OCHOBHUX MOfie-
Jla COLMjATTHOT CYACTBAa y BojehuM eBpOICKO-KOHTMHEHTA/JTHUM IIpaBHUM
CUCTEMMMa, Ca IOCeOHMM OCBPTOM Ha HaIJIallleHe COLMjajlHe NVMeH3Muje
COLMja/IHUX CIIOPOBA, [O/IA3M Ce IO BPENHOCHOT CTaBa Jia CIeljaln30BaHO
CY/ICTBO 3a PellaBarbe COLMja/IHUX CIIOPOBA MMa BUIIECTPYKe NMPEJHOCTH Y

70 1. Munxos, Has. geno, cTp. 123.
71  3YC, un. 41.

72 3. Tomuh, Has. geno, cTp. 626-646.
73 3YC, un. 44.

74 3YC, un. 56-65.

75  3YC, un. 49-55.
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OffHOCY Ha YIPaBHU CYJj, CBE Ca aclleKTa COLMjaTHOT MMpa, IPaBefHOCTH,
IpaBHe CUTYPHOCTH U BJIajiaBMHe IpaBa. TakaB BpegHOCHNU cTaB Hamehe y1o-
TMYaH 3aK/by4aK Jja y mpaBHU crucTeM Peny6muke Cp6uje, HamecTo Yipas-
HOT Cyfia, Tpeba yBecT! coLujaaHe CyfiOBe.

Y opraHmsanmju goMahux colujaTHUX CY[OBa, NOMYT pellema Y
HEeMa4yKoM U (paHIIyCKOM COIMjaTHOM CYACTBY, Tpeba fa Oyme cmposefe-
HO Hayeso TpumapTusma. Hamme, y conyjamamum cypmosuMa tpeba aa Oyny
3aCTYIUbCHM MPeICTaBHNUIY ApKaBe, IPeACTaBHNUIY OCUTYPaHUKA M KOPUC-
HIKa COLIja/IHe 3allTUTe, Ka0 U MPeJCTaBHMUIM HOCKOLIA CUCTeMa COLiMjaTHe
CUTYPHOCTH, OTHOCHO Cyjicka Beha Tpeba ma 6ymy cacTaB/beHa Off TIpefices-
HMKa Beha 13 pefoBa npodecnoHaTHNX CYAuja, Cy/uja HIOPOTHMKA U3 PefloBa
YApYKema OCUTypaHVKa U KOPVMCHUKA COIMja/THUX IIpaBa, ¥ CyAyja IOpPOT-
HMKA U3 pefoBa MHCTUTYIVjA CUCTeMa COLMjaTHe CUTYPHOCTH, 3a Pas3/UKY
off YpaBHOTI Cyja Ifie CyAe UCK/bY4nBo npodecnonante cyauje. OBakBUM
YCTPOjCTBOM CYHOBa KOjU pelllaBajy COLMjaHe CIIOpoBe OV OV afleKBaTHO
3aCTYIUbEH) MHTEPeCH COLMjaTHUX NapTHepa, Tj. Y pajy cyna 6u ydecTBo-
Ba/IM NIPeJCTaBHUIIM CTPAHAKaA O YMjM IIpaBUMa U o0b6aBe3ama ce OfIydyje.
ITopen Tora, y4ecTBOBaIbe IPEACTABHIKA OCUIYPaHMKA U KOPUCHMKA Y IO-
CTYIIKY JIOHOIIEHa CyJICKe OfTyKe y COLMjaTHUM CIIOpOBMMaA 610 61 KOpak
Halpell y pas3Bujaiby COLMja/lHe [eMOKpaTyje y HalleM [JPYIITBY, a CaMUM
TUM U TOfM3ambe OIIITer CTelleHa JIeMOKPATMYHOCTY JPYLITBA, LITO jecTe
VIMIIEPATUB 3a CBaKy MOJEPHY APXKaBy.

YcnoB 3a BpuIemwe cyaujcke QyHKIUje IpoQecoHaTHOT CyAnje Y co-
IjaJHUM Cy[0BUMa Tpeba fja OyJe KOHCTAaHTHO CTPYYHO yCaBpIIaBame Y
JOMeHy COLMja/THUX IIpaBa, IIpU YeMy y eayKauujy Tpeda ga Oyny yKbydeHn
HOCMOLIM CUCTeMa COLMja/lHe CUTYPHOCTM M OpraHN3alje OCUTYPaHMKa U
KOPUCHMKa, CBe M3 pasjiora WITO 0COOEHOCT COLMja/THUX CIOPOBa 3aXTeBa
nocebaH CeH3MOMIMTET M CrenudNUYHA 3HaHA, KOja CyAMjaMa y BeIMKOj
Mepy MOIy IpeHeTM YIPaBO YYeCHMIM TUX CIIOpPOBa, OJHOCHO UXOBU
HpefcTaBHNIN, 300T 4yera je 6MTHO Jja I OHM Y4eCTBYjy y IPOLeCy CTPYYHOT
ycaBpllIaBama Cyfuja.

Y HpoLeCHOIPaBHOM CMUCIY, COLMjaTHU CYJ NPVWINMKOM pellaBarba
cropoBa Tpeba jja Oyje y o6aBesu Ja Op>KU POYNMIITE 32 KOHCHINjALV)y, Tj.
pouniTe Ha KojeM he mokymaru ga MupHo peun criop Meby crpankama, mo-
YT YIIOPeSHO-IIPABHOT Pelllelba Y HEMAauKUM COLVIja/THUM CY[JOBUMA, Y KOM
cay4ajy 6u moceOHO 3HauajHa Owsta ymora npodecroHaaHOr Cynuje, Mpen-
cenHuka Beha, koja 6y 6M/1a M3y3eTHO 3aXTeBHA U 3aBUCHUIA OU IIpe CBera Off

HErose )'II/I‘ﬂIHOCTI/I.76

76  Ocobune xoje, npema C. Jamapesuhy, Tpeba ga KapaKTepuily MUpUTe/ba, MOIIe 61 ce
NPYMEHUTH U Ha CYAUje COL{UjalHOT CYA, a I0XKe/bHE 0COOMHE Cy: KOMYHMKATUBHOCT,
MCKPEHOCT, aHA/IUTUIHOCT, 3PE/IOCT Y NPOLEHUBAILY, CTAOMIHOCT PACIIONIOKEHa, MeH-
Ta/IHa GVYICTPMHA, YIOPHOCT, CTpIUbere 1 JOOpo ¢usnuko 3npasmbe. Hagame, Mupurern
Tpe6a fa Gy/ie BEIUT U jacaH y U3paKaBakby, Ka0 U fja CBOj HAYMH OIILTErba TIPUIArOfu
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Y mOCTYNKy pelaBarma COLMjaTHUX CIIOPOBA el COLMjaTHIM CYLO-
BuMa Tpeba fja 6yae 06aBe3HO Ofp>KaBame yCMeHe IVIaBHE paclipaBe, IITO
3Haun fa he cyn cBojy omnyky mohu fa 3acHyje camo Ha OHUM UMEbEHMIIAMA
0 KOjUM je CTpaHKaMa Ipy>keHa MOryhHOCT pacipaB/bama (U3jallmbaBarmba).
Differentia  specifica TipeMa aKTyelIHOM YIPaBHO-CY[ICKOM peIlaBarby
COLMja/THMX CIIOpPOBA Oryiefia ce y (akTy fa je 3aKOHOM O YIPaBHUM CIIO-
poBruMa, Mako (OpPMarHO IIPOKIAMOBAHO, PEIATUBM30BAHO IPABUIO O
Ofip)KaBamy yCMeHe pacipase.

Taxobe, y nocTynky npen conujamiaum cyfoBuMa 6UTHO je o6e3benu-
TY IBOCTEIIEHOCT, jep CTPaHKe y IOCTYIKY Ipef COLMjaTHUM CY[OBUMA Tpe-
6a ja ¥Majy mpaBo Ha pefoBaH IIPaBHMU JIeK, Kanoby, 1o Kojoj he mocrynaru
IOPYTOCTEIIEHN CYJ, 3a PasIMKy Off YIPABHOT CyJa, Npef KOjUM je IOCTyIaK
jeBHOCTeIleH, Te He3a[J0BO/bHA CTPaHKA HeMa IIPaBo Jja M3jaBy Xanby Ha of-
YKy CyZa.

Bojan BOZOVIC
Judge of the Municipal Court of Novi Sad
PhD student at the Faculty of Law, University of Belgrade

JUDICAL SOCIALDISPUTES RESOLUTION IN
GERMANY FRANCE AND SERBIA

Summary

Scope of the thesis is social dispute, as a specific type of social conflict
arising out of social need of an individual and his failure to ensure his right to
social receivables. Consequently, the thesis studies German social courts and
French social tribunals, as court instances resolving social disputes, in two lead-
ing jurisdictions of continental welfare state models, as one of the most prestig-
ious models of social relations. Finally, the thesis analyzes domestic system of
resolving social disputes, with historical overview, arguing the need for insti-
tutionalization of specialized social judiciary within the Serbian legal system
and distinguishing such system de lege ferenda from the current Administrative
Court system.

Key words: social courts, social tribunals, social dispute, administrative
dispute.

HMBOY KOjJ pasyMejy CTpaHKe; y3 TO OH MOpa OUTH MCKYCaH, OATOBOPaH, NPaKTIYaH 1
peanas. Bugetn: C. Jaurapesuh, Has. geno, ctp. 85-87.
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Josana BEJIMMKOBWh, mactep
a.0.n. Jankosuh, ITonosuh, Mutuh

OCTBAPUBAIBE IIOTPAJKMBAIbA TIPEMA
OV>KHUKY Y IMKBUTALVIU

Pe3sume

Ynanax ce 6asu aHanu3om HpasHe 3auiitiuiiie 106epPUOUA JYHHUKA Y
nuxeugayuju. Og thipenyitika Hokpeiiarea nukeugayuje, osepunay, noimpa-
HUAwA HACIIAZOl Uipe HOoKpelliated UOCULYUKA, C60je HUOpaxcusaroe moice
ociiBaApUTIU jeguHO HA 0CHO8Y bn1aiospemeHo iogHellie iipujase HOTPANUBAtLA.
Y sasucnociiu og ucxoga ovete ipujasmwenol HoMwpaNuearba u gprcarea aux-
B8UGAUUOHOT YTPABHUKA, T08EPUNAY, 3AWTHUTIY Y TOTIYHOCTUY ocilisapyje y
OKBUPY NUKBUGAUUOHOT HOCHLYTIKA UAU Takx gogamny 3auitiuiily ociieapyje
ipeg HagnexmHum cygom. Vimajyhu y eugy HeqosomHy ypeheHocili HocilyiiKa
nuKsugayuje y Hauwlem upasy, nocreguuHo y tpakcu tociioje 6pojua ciiop-
HA HUuiiarea 6e3aHo 3a UpasHy 3aMiluitly osepunauad, 0 Kojum Auitiarbuma
he y osom pagy 6uiiu peuu. Mehy HajsHauajHujum cy duiliarwa ga nu ce
Hoitipaxcusarve Koje je osepunay, 6naiospemero UpUjasuUo y TUKEUGAUUOHOM
HOCIylKY, a gpywiilieo Huje 671aio8pemeHo 0CHOPUO, 0 CAMOM 3AKOHY CMa-
wipa dpusnaimium, e ga nu Hoéepusnay, 4uje je tuowpaiusaree ociiopeHo y
TUKBUGAUUOHOM TOCTYUKY UPOTIUS gpyuilea Koje je uoiipaxcuearee ociopu-
710 HOGHOCU GeKNaPATOPHY UNU KOHGEMHATHOPHY TLYHOY.

Kmyune peuu: nuxsugayuja, cxogHa upumena, dompaxcusarve, odaseuiiierve,
dpujasa, ociiopasarve, WyH0a, cygcku Hociiyiax.
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I YBop

HI/IKBI/I,I[aI_U/Ijal IpefcTaB/ba jeflaH Off 3aKOHOM ypeheHux npaBHUX
OCHOBA IIpeCcTaHKa MPUBPETHOT ;1pymTBa.2 IIpuBpegHO ApPYyLITBO, OCUM Ha-
KOH CIPOBEJEHOT MOCTYIKA JIMKBUAALIM]jE, MOXKe NPeCcTaTy CTaTyCHOM IIPO-
MEHOM VI CIIPOBODemeM CTe4ajHOr IOCTYIIKA.

Y cucremy 3akoHOM ypeheHuX mpaBHMX OCHOBA IIpeCTaHKA IMPUBPEN-
HOT JIPYIITBA JMKBUJAlIMja Ce 110 CBOjOj MIPMPOAYM M CBPCU Hamasm usMmehy
CTaTyCHE IIPOMEHE M CTeYajHOr MOCTynkKa. Hamme, craTycHa mpomeHa Kao
OCHOB 3a IIPecTaHaK MPUBPEJHOT APYIITBA yCMepeHa je OCTBapemy IoTpeba
4/IaHOBA [IPYIITBA 32 PEOPTaHM3aLMjOM CaMOT IPYLITBA U Y TOM IIM/by 3aKOH
YIAHOBMMA He TIOCTaB/ba 3HauajHa orpanmuema.’ Ca fpyre cTpaHe cTedaj
je ycMepeH MCK/bYy4YMBO Ka 3aIlTUTH IIpaBa MOBEPMOLa IPUBPENHOT NPYLIT-
Ba Koje BUIIE HHUje CTOCOGHO 7a M3MMpyje CBOja AyroBama.’ JIMKBUmaImja
Kao Ha4yMH IIpecTaHKa IPUBPENHOT APYLITBA Ce Haxasy Herge usMeby mpert-
XOfIHA JIBa TIOMEHYTA U3 Pas3/iora jep TeXXM U 3a/[0BO/bemy MoTpeba YIaHOBa
IpylITBa — IIpeCTaHaK obaB/bara IMpPUBPENHE JAEMaTHOCTN y GOpMU IpH-

1 ITox mojMOM NMKBUAALMjA Y OBOM pafy HOApasyMeBa ce JOOPOBO/bHA JIMKBUAALMjA Y
cMIICTTy 3aKOHA O IPVBpPeRHNM APYWITBMMA. Buan: 3aKoH O IpMBpESHUM APYLITBIMA —
3111, Crymcbenu inachux PC, 6p. 36/2011, 99/2011 u 83/2014.

2 TloTpe6HO je pasIMKOBaTH IIPAaBHY OCHOB Off HA4MHA IIPECTAHKA IPVBPEIHOT APYIITBA.
IIpuBpeHO APYIITBO MOXKe IIPECTATH [ja TOCTOj) KAao IPAaBHIM CY6jeKT caMo Ha jeflaH Ha-
41H, a TO je OpucameM U3 AreHuuje 3a nmpuspenHe perucrpe. Ca gpyre cTpaHe IpaBHU
OCHOB 3a [IOHOLIIEHbe pellieiba 0 Opicamy IPUBPEIHOT APYIITBA U3 PETUCTPa MOXKe 61TH
JMMKBUAALMja, CTAaTyCHA IIPOMEHA WM 3aK/byderbe CTedajHor nocTynka. Bupm: 3111, wm.
117, 138, 238 u 468.

3 3I1] 3a cBaky npaBHy GOpMy IPUBPETHOT APYLITBA 3aCe6HO HABOJM OCHOBE IIPeCTaH-
Ka, Te Ce CUCTeMATCKVM TyMadereM Ofipefi0M 3aK0OHa M3BOAM 3aK/by4aK Ia y HallleM IIpa-
By IIOCTOje TpU IpaBHA OCHOBA IIPeCTAaHKa NPUBPEJHOT APYIITBA, IPUMEH/bUBA KAKO Y
OIHOCY Ha [pYLITBA JIMLA, TAKO ¥ Y OFHOCY Ha APYIUTBA KalMTasa: TMKBUAALM)a, CTa-
TyCHa IPOMeHa ¥ cTevaj. JIMKBUpaLMja ¥ CTaTyCHe IPOMEHe Cy PEeTyIMCaHu 3aKOHOM
o npuBpenHuM apyurrsuMa (3I1]1, wi. 524-548 n 483-514), HOK je cTeyajHM NMOCTYIAK
perymican moceOHUM 3aKoHOM, 3akoHoM o ctevajy — 3C, Cnymbenu inachux PC 6p.
104/2009, 99/2011 - mp. 3akoH, 71/2012 - ogyyka YC u 83/2014.

4 HajsHavajHuje orpaHuderbe CIpoBobhema CTaTycHe IIpoMeHe puBpenHor gpyursa 317
nmponucyje y 4. 483 cT. 6, y KOMe CTOji Jja cé CTaTyCHe IIPOMEHE He MOTy BPIIUTH Cy-
IIPOTHO Offpen6aMa 3akoHa KojuMa ce ypebyje samrtura koHKypeHnuje. logatHo, Kao
BUJ, OTpaHNYeba CIIpoBOhema CTaTyCHe IIpOMeHe MOTY e TYMaduTH 1 Ofipef6e 3aKoHa
KojuMa je IpomcaHa noTpe6bHa BehuHa 3a ycBajame OfIyKe O CTaTyCHOj IPOMEHM, IIpa-
BIIO O 3abpaHM CTBapaia IPUBUIHOT KallMTala, Kao ¥ IPaBUIa O 3allTUTY WIAHOBA
mpyurrBa u Tpehux nuna. Bupgy: 3I1], wn. 498, 503, 507-514.

5 IIwp cTedajHOT MOCTYIKA M3PUYUTO je fepUHMCAaH 3aKOHOM — HajIIOBOJ/bHUjE KOJEK-
TUBHO HaMupeme CTeYajHNUX MOBepuialia, OCcTBapuBameM Hajsehe moryhe BpemHOCTI
CTeYajHOT JY>KHIKA, OHOCHO IberoBe MMoBuHe, 3C 4. 2.
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BpegHOr }_IPYI_HTBa,6 anu 36or YUHECHNUIE Ta HAKOH }I]/IKBI/I}_IaIH/Ije ApylTBa

MICTO IpecTaje [ja MoCToju 6e3 IMpaBHOT CyKIlecopa, 3aKOHOAABal] je MOpao y
OBOM IIOCTYIIKY U Ja 3allTUTH IIpaBa HOBepI/Ioua.7

On TpeHyTKa IOKpeTama IOCTYIKa IMKBUJALMje HaJ, IPUBPESHUM
OpYIWITBOM, IOBEpM/IAL, KOj)I IPETXONHO HMje BOAUO CYACKM CIOp IPOTUB
IOYy>XKHMKa, CBOje MOTpaK/MBambe MOXKe OCTBApUTHU CaMO Ha jeflaH HaulMH, a TO
je 671aroBpeMeHOM IIPMjaBOM IIOTPAXKMBAKA Y TMKBUJALIMIOHOM IIOCTYIIKY.

JIuxBupanuja y nenuHy (caMuM TUM ¥ IOCTYIIAK IpyjaBe U yTBphemwa
NOTpaXNBamba) y HallleM IIpaBy ypeheHa je MCK/by4MBO CTATyCHUM 3aKOHOM
— 3aKOHOM O NIPUBPEeJHMM JpyIITBUMA. PaHuje, mMKBUaLyja y HallleM NpaBy
6una je ypehena npouecHnM 3akoHOM, 3aKOHOM O IPUHYAHOM IIOpaBHA®Y,
CTeYajy u ]II/[KBI/[JIaLU/IjI/I,S IIOC/IEINYHO, CIIPOBOAMIA C€ KAa0 BPCTa CYHCKOT
TMOCTYTIKa, 3aTUM CTaTYCHMM 3aKOHOM, 3akoHoM o mpemysehmma’ koju je
omoryhaBao fa ce TMKBUfjanMja CIIpoBesie U3BaH CY/ia, OCUM Y 3aKOHOM IIpO-
ncanuM crydajesuma.'’ Tek off TOHOITeHma 3aKOHA O TIPUBPETHNM J[PYIIT-
BuMa 2004. ronuHe,'! MMKBUAaIMja y HalleM TIpaBy BUIe HMje BPCTa CYJI-
CKOT TIOCTYIKa HUTY IIOCTOjX MOTYhHOCT f#a Cyj MMa yTUIIAj Ha HOCTYIAK
cripoBobema HI/IKBI/I,[[aLU/Ije.IZ

6  Bemuca Mapkosuh, ,,JJo6poBopHa NMKBMAALMjAa NpUBpPeRHUX ApylTaBa’, IIpaso -
ifieopuja u fpaxca, 6p. 01-03/2013, ctp. 70; Henan Aspamosuh, Bragan C. Ilepuumsh,
»IIpUBpefHa ApyIITBa y MMKBUAAnyju', y: Mapujana Jykuh-Mujatosuh (yp.), Axitiy-
eniHe GpomeHe y TUpasHoM cuciiiemy gpxasa y peiuory, [IpaBHn dakynrer 3a IpuBpeny
n npasocybhe Yuusepsurera ITpuspenna akagemuja Hosu Can, Hosu Cap, 2011, cTp.
294,

7 3II]T campXu HEKOMMKO ofipefiaba KojuMa ce ITUTe IIOBEpUOLH y IMKBuaauuju (4. 528,
533, 534, 535, 544, 555).

8 3aKOH O IIPUHYIHOM IIOpaBHAWY, cTedajy u nuksugauuju, Cu. auciti COPJ, 6p. 84/89 n
Cn. nuciii COPJ, 6p. 37/93 n 28/96.

9 3akoH o npenysehuma, Cn. nucii CPPJ, 6p. 29/1996, 33/1996, 29/1997, 59/1998, 74/1999
u 36/2002.

10 O ycnoBuMa ¥ HaumHy crnpoBoberma JMKBMAALMOHOr IIOCTYIKa IpeMa 3aKOHY O
npenysehnma upeTn: Muxauno Bemumuposuh, ,,JJo6posospHa mukBuparyja npenyseha,
IIpaso u tipuspega, 6p. 5-8/98, cTp. 33-41.

11 3akoH 0 IpMBpegHUM ApywTBuMa, Crymbenu inachux PC, 6p. 125/2004. Bupu: dapa
Munenosuh, ,HamomeHe 0 HekMM NuTamNMMa JIMKBUAALMje NPUBPENHMX APYIITaBa
mpeMa 3aKOHY O IPUBPERHUM ApyIUTBUMA, [Ipasnu xusoi, 6p. 12/2008, ctp. 31-49.

12 Jepuua onpen6a 3IIJI KojoM ce TPONMCYje yIora Cyfa y IOCTYIKY JMKBUAALMjE Caj-
pXKaHa je y WI. 542 KOjuM je MPOIMCAHO [ia y CIy4ajy cropa usMely wiaHoBa apymrsa u
JIMKBUJALOHOT yIIpaBHMKA MOBOZIOM ofipehyBamba BUCHHE HaKHaJe U TPOIIKOBA, IUK-
BUAIVIOHM YIPAaBHVK MO)Ke 3aXTeBaTy Jla HAIJIEXKHMU CyJ Y BAaHIAPHMYHOM IOCTYIKY
ofipeny M3HOC HAaKHaJe 3a paji M HaJloKHaje TPOIKoBa. Takobe, HAKOH OKOHYama II0-
CTYINKa JIMKBUAALMje ¥ Opucarma APYLITBA U3 PETUCTPa, YKOMUKO je HEONXOHO Ipef-
ysetu onpeheHe pajme y IHOITIey MMOBMHE [PYUITBA WIM APyTre HEOIXOLHE pajbe,
3aMHTEPECOBAHO JIMIle MOXKE 3aXTeBaTH Ja CyJ Y BaHIAPHMYHOM IOCTYIKYy MMEHYje
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Y mpakcn ce Iokasaso ja je mocrojeha perynarusa IIOCTyIIKa JTMKBU-
Janyje ODpYWINYHO OCKY[IHA U fia ITOCTOjeé MHOra CIIOpHA IMTama Ha Koja je
norpe6ro mponahu ogrosop.' JemHa o MHOrO6POjHIX CIOPHMX HpaBHUX
NNTama I0jaB/byjy ce yIPaBO Y OFHOCY Ha MOCTYIAK IIpujaBe U yTBphema
HOTpaXkMBama y IMKBUAALVjY, KO LITO Cy CAHKLMje 3a M30CTAHAK MHANBIU-
AyanHor obaBellTema MOBEPHOIA, CaHKIMje 33 HeTauyHy Cafip)KMHY OIaca
0 TOKpeTamwy IIOCTYNKa ¥ MHAMBUAYATHOT ObaBellTera IOBEPUOLA, KOjI
MIOBEPMOLY IIPYjaB/byjy MOTPAKMBAILA, [ja I Ce IOTPaXXKUBambe Koje je Io-
Bepuial 61aroBpeMeHO IIPUjaByo Y TMKBUAALMOHOM IIOCTYIIKY, @ APYLITBO
Hje 67TarOBpeMeHO OCIOPUIIO, II0 CAMOM 3aKOHY CMarpa Ipu3HatuM. UnHu
ce Haj3HayYajHMje CIIOPHO INTaIbe KOje ce y IpaKCH II0jaBUJIO jecTe Ja
noBepuial 4uje je HOTPpaKMBambe OCIHOPEHO Y NMKBUAALMOHOM IOCTYIIKY,
IPOTUB [IPYIITBA KOje je MOTPaKMBambe OCIHOPIIIO, IOHOCK JIeKTapaTOPHY
VIV KOHJ,EMHATOPHY TYXOy.

Csa HaBefleHa IIMTama 61he mpegMeT pasMaTpama y OBOM pajy.

IT MoryhHoCT cXx0OHe piIMeHe IPaBN/Ia CTeYajHOT MOCTYIIKA
Ha TMKBUAALMjY

[IpecrankoM Bakewa 3aKOHa O Ipefy3ehmma, y HalleM IpaBy MC-
TOBPEMEHO IIpecTaa je Ja BaX! ofpefda O CXONHOj NpMMeHN ofpenada
CTEYajHOT ITOCTYINKA Ha IOCTYINAK JIMKBY/alMje MPUBPEJHOT JPYLITBa, 00-
3MpOM Ha YMIEHNITY fla 3aKOH O IpUBpeNHUM ApyiTsuMa (2004) Huje nmao
ozipen6y TakBe cajp>xuHe. VIcTo pelere npuxsara u Baxehn 3akoH o mpu-
BPENHUM JPYLITBMMA.

Op Tor MOMEHTa, 11a 10 JaHac, MUTalbe MOTYRHOCTM CXOffHe ITpUMeHe
ofperiaba CTeYajHOT MOCTYTIKa Ha TIOCTYIAK TMKBU/IAIMje OCTaje OTBOpeHo.
HasepeHo, npBeHcTBeHO MMajyhu y Buly moMeHyTy HeoBO/BHY ypebenoct
HOCTYIIKA IMKBUJAIYje, 300T Yera je HeOIIXOLHO PelTI IPo6IeM OCTojarmba
IIpaBHUX IIPa3HUHA, Yuju OpOj Huje 3aHeMap/bIB.

CxopHa mpuMeHa ofpeheHor 3akoHa Ha IIpaBHe OIHOCE KOjU Cy pery-
JIMCaHU APYTUM 3aKOHOM IIpefCTaB/ba BUJ TyMadema IIpaBa [0 CIMYHOCTH,

NUKBUFALMOHOT YIpaBHMKa Koju he 6utu opraurhen 3a nmpenysumame Tux pagmsu (3111,
ut. 543 cT1. 7).

13 O mocrynky mukBupanuje npema Bakehem 3akony Buperu: Haramra IIBetnyanmw,
»1IpaB(H)1 3Ha4aj M MecTO JOOPOBO/bHE MMKBUJALNjE Y CUCTEMY IIPECTaHKa MpUBPeN-
Hux apymrasa‘, IIpaso u dpuspega, 6p. 10-12/2014, cTp. 91-105.

14 O pasnosuma y IpUIOT CXOHOj IPMMEHM IPaBM/a CTEYajHOT ITOCTYIKA Ha IOCTYIAK
nukBupanyje Bufety: Hatama IIBetnyanus, ,MoryhHOCT cxopHe mpuMeHe CTe€YajHUX
IIpOMMCa y IOCTYIIKY H0O6POBOJbHE IMKBIALMje IPUBPeNHUX ApyluTaBa’, IIpaso u tpu-
spega, 6p. 1-3/2015, cTp. 125-150.
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OHOCHO TIONYyHbaBatbe MPABHUX MPAsHNHA aHAMOrMjoM.> Y ToM mormeny
Kajia je HeKMM 3aKOHOM IIPOIMCAHO Jja ce Ha ofipeheHa mmrama Koja HUCY
BJIMe U3PUYNUTO peryInucaHa IpUMewYjy ofpende Lpyror 3akoHa, HaBefe-
HO IIOfjpa3yMeBa fla ce MOTyhHOCT CXOJHe TIpYMeHe MOpa NPEeUCIUTUBATI Y
OIHOCY Ha IOjefMHAYHO IIPAaBHO INUTamwe, A He Ha 3aKOH y LIe/IMHU.

Y ckmafy ca IpeTXOZHO HaBeleHUM MOryhHoCT mpumeHe ofpemaba
CTe4YajHOT IIOCTYNKa Ha IIOCTYNAaK JMKBUAauuje Tpebamo 6u carmepatu y
OJHOCY Ha CBAKO II0je[[MHAYHO IUTalbe, Ha IIPUMeEP, 1€jCTBO IOKpeTama I10-
CTYIIKa Ha pajHe OgHOCe, IIpaBHe IIOC/IOBe, HAUMH HaMlpema II0Bepualia.

Mehytum, npe yrBpbuBama MoryhHocTM cxonHe mNpuMeHe ofpe-
maba CTedyajHOT IOCTYIKA HA MOCTYNAK JMKBUALMje Y OFHOCY Ha CBAaKO
T0jefjIHavYHO MUTalbe, IOTPeOHO je Ha OIIITeM HMBOY HMPEUCINUTATH OFHOC
HaBeJleHa [Ba IIOCTYIIKA, T€ Y 3aBUCHOCTH Of pe3y/ITaTa 3aK/by4UTH Ja 1IN je
CxofiHa mpyMeHa Moryha, OZHOCHO OIpaBfaHa.

Kako je Hampep pedeHo, MMKBMAAIVMja Kao M CTe4aj IPeACTaBIbajy
3aKOHOM ypeleHe HauMHe IpecTaHKa NPUBPETHOT [PYyLITBA, 6€3 IpaBHOT
Cykiecopa, 360r yera y o6a IIOCTYIKa IOCTOje ofroBapajyhm mMexaHusmu
3alITUTe noBepunana. Llnpb cTedajHOr MOCTYIIKA je U3PUYMUTO 3aKOHOM Jie-
buHMCAaH — HAjIOBOJ/bHUjE KOJEKTMBHO HaMUpEeme CTEeYajHMX IMOBepuala
ocTBapuBameM Hajpehe Moryhe BpefHOCTM CTeYajHOT JYXXHMKA, OZHOCHO
eroBe MMOBMHe. [[n/b MUMKBUaLMje HMje U3PUYMUTO 3aKOHOM fIe(VHICaH,
amu ce Moxe pehm f1a je ycTaHOB/beHa IPBEHCTBEHO Y MHTEpPECY 4YIaHOBA
CONBEHTHOT MPUBPEHOT PYIITBa,'® a To je WUXOBA TeXIba 32 MPECTAHKOM
06aB/barba MpUBPETHE JeNTaTHOCTH.

CrevajHy mocTynak ce nmokpehe y ciy4ajy mocrojarma jefHOT Off 3aKO-
HOM JTeMHIICAHNX CTeUajHNX pasniora,’’ 0K pasnosy 3a MOKpeTare TUKBH-
HAIVIOHOT IOCTYIKA HUCY IpeABuheHn, y TOM IOI7Iefly WIAHOBMMA JPYLITBA
je ocTaB/beHa MOTIYHa c1060fia y KOM MOMEHTY, 13 KOjux pasjora he gone-
T OJIyKy O IIOKpeTarby NMKBUJALMOHOT IOCTYIIKA, CBE OK APYLITBO MMa
JIOBO/BHO CpeJiCTaBa fia usMupn cse obasese.'® [lakre, crewajuu mocrymak ce

15 JemuHCTBeHa MeTOHOJOLIKA IpaBUIa 3a M3pamy mpommca, Cnymbenu inacnux PC, 6p.
21/2010, 4. 46.

16  3IIM, um. 524.
17  3C, un 11.

18  3IIJI mpomucyje camo pasiore 3a IOKpeTame MOCTYNKa IpUHYAHE NUKBUaLuje, Ul
546. YV morneny mpuMeHe Ofpef6M 3aKOHa O NPUHYAHO] NMKBMAauuju, MuHucTap-
CTBO €KOHOMMj€ M PETMOHATHOT Pa3Boja, Ka0 HA/JIEKHO PECOPHO MUHMCTAPCTBO, JaHa
8.6.2012. ronuHe KOHeNO je MuUIUberbe 6p. 011-00-163/2012-06 y koMe cToju Aa je HOTpeo-
HO OIJIOXWUTH IPUMEHY Ofipefi0y 3aKOHa O NPMHYAHO] IMKBUALIUM O OHOLIEHa 13-
MeHa I IOIyHa 3aKOHa KojuMa OU ce 0Baj MHCTUTYT JieTa/bHMje Perymicao. Y MULIbEY
je HaBeleHO Mla ,3aK0H 0 fpuspegHum gpywilieuma He cagpxcu yiyhyjyhe nopme kojuma
ce Hpoiucyje cxogHa Upumena ogpegaba kojuma ce ypehyje uociliyiiak gobposomHe
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OTBapa y C/Iy4ajy Kajja [y>KHIUK HUje Bullle y MOTYhHOCTY [ja McyaBa CBOje
obaBese, JOK ce MMKBUAAIMja MoKpehe MCK/bYYNBO Kafja WIAHOBY [PYIITBA
TAaKO OfyTy4e M Kafja APYIITBO MMa JOBO/HHO CPEICTaBa 3a M3MIPEHhe CBUX
CBOjuX ob6aBe3a.

YnHn ce Beoma OuMTHa pasmmka u3Mely credyajHor mocTymka u
JMKBUJALMje jecTe YMIbEHUIA A je CTeYajHM IOCTYIAK jefHa BpCTa CYA-
CKOT MOCTYTIKA, OK MMKBUanyja muje.'” Crevajuu mocrymak ce moxpehe na
OCHOBY pelllera Cy/ia, KoMe IPeTXOAN TpeIor onamheHor mmma (cTedajHu
JTyXKHVK, TIOBEPYOIM VT JIMKBUIAIIMOHY yIpaBHUK). >’ JINKBUIAIOHY TTO-
CTymak ce nokpehe NCk/by4nBO Ha OCHOBY OJ/TyKe YIAHOBA JAPYIITBA.

Y cTe4ajHOM IOCTYIIKY, pelllerheM O IOKPETaIby IIOCTYIIKA CYJ] UIMEHYje
CTewajHOT ynpaBHuKa,”! JIOK je y C/Tydajy MTMKBU/IAINje T03BO/bEHA I Y TPAK-
cn Hajuyemha nM4YHA ympaBa APYLITBA y JMKBUAALM)Y, OFHOCHO IOCTOjU
MoryhHOCT fja yHKIVjy MMKBUJAIMOHOT YIPAaBHUKA BpIle TOTAJAIIbBA 3a-
KOHCKU 3aCTYIHULIM JPYIITBA.

Y cTeyajHOM IIOCTYIIKY IIOCTOj€ pasau4uTe KaTeropuje ImoBepusana
KOjU C€ HaMUPYjy CXO[HO IIPABHO]j IIPUMPO/Y CBOTa IIPaBa 1 y CK/Iajly ca 3aKO-

NUKeUgauuje Unu Hekux gpyiux 3aKoHckux ogpegaba, wako ga 3a ciiposoherve UpuHyg-
He nuKeugauuje He HOCHIOjU JoBOLAH TUPABHU OKSUDP KOju OU Y UenOCHiU Peiynucao o8y
maitiepujy. Vimajyhu y eugy ga cy y uenociiiu 8au tpasue peiynaitiuge ociiana uuiiarwa
GpasHux tocnequuya IpurygHe TuKeugayuje u dutiiarea ciiposoheroa HoCiiyiika, 0GHOCHO
ipaeHol u Pakimiuukol citiaiiyca upuepegHol gpywinea Hag Kojum je HoxpeHyii HoCiiy-
iak GpuHygHe nuKeugauuje, e cepxy ogpegada o UPuUHYGHOj MUKeuUgayuju Koje umajy
30 Yum U 3aWIBUINY 106epunauad, Muluberba cmo ga Hocitloju peanHa OuAcHOCHL ga ce
084K0 Hego8OLHO Pelynucan UHCHIUTRY T 3n0yiotipeou ipu wemy Ou uniiiepecu Hosepu-
naya moinu 6uitiu usuipanu”. HakoH IITO je peCOPHO MVHVCTApCTBO CAONIITIIO Ha-
BeJIeHO MUIIUbele ATeHIIMja 3a IPUBPEHE PErUCTPe He CIPOBOAY MOCTYTIaK IPUHYyHEe
nukBupanuje. Huje cmopHO [ia HEMOBO/BHO peTrynycarme NMPENMETHOT MHCTUTYTa MOXe
[OBECTH JO 3/I0YIOTpeba y IpaKcH, ay UCTO TaKO U HelIPMMeHa OBOT MHCTUTYTa MOXe
[IPOM3BECTH 3HaYajHuje 370ynoTpebe 1 IpobeMe, jeflaH Of BUX je IOCTOjatbe IPUBPEf-
HUX JIpyliTaBa 4yuje je QYHKUMOHMCAbE CYIPOTHO NPUHYAHUM HpomucuMa (IpyTsa
6e3 3aKOHCKOT 3aCTYIIHNKA, HEJOBO/baH OPOj WIaHOBA, OCHOBHM KaIlUTaa Mamby Off 3a-
KOHOM IIPOIIMCAHOL, U3pedeHa Mepa 3abpaHe o6aB/barba JEMATHOCTH...). MulIbebe M-
HICTapCTBa JOCTYIHO Ha afipecu: http://www.apr.gov.rs/portals/0/mediji/Misljenje_Min.
ekonomije_i_reg.razvoja-prinudna_likvidacija.pdyf/.

19 3II]I camo y jemHOM Crydajy KOj opTaukor #pyurrsa npeasuba moryhHocT ga ocHOB 3a
[IOKpeTarbe IOCTYIKa MuKBuUAanuje 6yne omayka (Ipecyma) Cyaa, Mo TY>XOU jefHOr Min
BUIIIe WIAHOBA, YMECTO CaIacHe OJTyKe YIAHOBA JIPYINTBA (360T IIOCTOjama ONpaBfia-
HOT pasjiora 3a IIOKpeTame IIOCTYNKa). MehyTuM u y oBOM cy4ajy maey IOCTYIaK
cripoBopy ce 6e3 uHrepeHuyje cyna. Bupgu: 3I1]1, wr. 118.

20 3C, um. 55 1 69.
21  3C, u 20.

22 3IM[A, wr 529. Ilopes NMKBUAALMOHOr VIpaBHNKA, WIAHOBM JAPYyLITBa Takobe
IIpefCTaB/bajy jedaH BUJ, OpraHa IOCTYIIKa, MMajyhu y BUAY /ia 3aKOH IHpoIucyje oba-
Bese WIAHOBA Y IOITIEAY ycBajama ofipeheHnx akara Tokom mocrynka. H. IIBetudannH
(2014), Has. unanaxk, cTp. 100-101.

61



YIAHLN IIpaBo u npuBpena

HOM yTBpheHNnM pefocieioMm HamMupewa.>> Y crydajy mmKsuaarmje 3akoH He
caip>xu moce6He ofpende Koje ce MpUMenYjy Ha ofipeheHe mosepuoe cxoz-
HO IIPMPOJY IIPaBa Koje MMajy IIpeMa JY)KHIKY, Te He JOoIas3n Ko GpopMuparma
VCIUTATHUX PEfOBa, jep je OCHOBHU YCIIOB CIPOBOhema MOCTYIKA [TOCTOjatbe
JOBO/BHO CpeJiCTaBa 3a HaMUpere CBUX obaBesa APYLITBA.

ITpaBHe mocnmepuIle MOKpeTama CTEYajHOr IMOCTYNKAa Ha AY>KHUKOBY
IPaBHY, HpOLleCHZ CIIoco6HOCT, mocrojehe MpaBHe OffHOCE CY 3HaYajHe U 3a-
koHOM ypehene.”* Y ciy4ajy MIKBUIAIMOHOT TOCTYIIKA CYNITHHCKH je[yiHA
IpaBHa IIOC/IEINIIA KOjy 3aKOH IpefiBuba jecte orpaHnyerme IIOCIOBHE CIIO-
COOHOCTH, jep HAaKOH ITOKpeTamba IMOCTYIIKA IMKBU/ALMOHY YIIPAaBHUK MOXe
OpefysyMaT CaMO OHe IIpaBHE Dajithe KOje Cy HEONXO[HE 3a OKOHYAIbhe
nocrymka.>>

Ha kpajy umajyhu y Buny na HakoH crmpoBobhema 06a mocTynka mpu-
BPEHO JIPYIITBO IIPecTaje /ja II0CTOj, Y 006a CIydaja 3aKOHOM ce IIPOINCYjy
MeXaHM3MM 3alUTUTE IOBEPU/IALIA, KOjU Cy Y CIy4ajy CTE€4ajHOr IOCTYyIKa
6pojHM, JOK ce y MMKBUALIMOHOM IIOCTYIKY JICIIO/baBajy caMo y BUJY IIpa-
BIIa O 3a0paHM JCIUIaTa WIAHOBVMMA JPYILITBA, OOaBeIITaBamby IIOBEpIIa-
Ia O IOKpETaly IOCTYIKA, MPaBUIMMA O IPUjaB/bUBalby M UCIIUTUBAKY
HNOTPa)kNBarba, OTOBOPHOCTH IMKBUIALMOHOT YIIPAaBHUKA 3a IITETY U IIpa-
BIJIA O OATOBOPHOCTM YWIAHOBA JIPYLITBA 3a HeM3MUpeHe obaBe3e HAKOH
OKOHYama IOCTYIKa.

Ha ocHOBY cBera HaBefjeHOT IPOMCTHYE [la jefMHA 3ajefHMYKa 0be-
JIeKja CTe4YajHOr IIOCTYNKAa M IIOCTYNKa JMKBULALMje jecy Ja HaKOH
cripoBobema 06a MOCTyNKa NpUBPEJHO APYIITBO IpecTaje fja MocToju, 6e3
IpPaBHOT CyKI[ecopa, Te fia y 00a MOCTYIKa MOCTOje IIMPY MM Y>KU MeXa-
HM3MM 3alITHTe HoBepmiana. Vako cy jemuHa 3ajegHmdka obenmexja aBa
IIOCTYIIKA CBAKAKO 3HayajHa, IIOCTaB/ba Ce€ NMTambe Jla /M Cy OHA JOBO/bAaH
OCHOB 3a pa3MUIIbarbe 0 MOTYhHOCTM CXOfiHe IpuMeHe ofjpefaba cTedajHor
IIOCTYTIKa Ha NMOCTYNaK IMKBUALNjE.

Amnanoruja, OJHOCHO TyMaueme IO CIMYHOCTM IPeACTaB/ba HadMH
HOITyhaBama IPAaBHMX NPAsHMHA Ha HAYMH Ja C€ Ha C/Iydaj KOju HUje M3-
PUYNTO peryIncaH 3aKOHOM IIpMMelbyje IpaBHa HOpMa Koja je mpepBubeHa
3a HEKM JIPYTM CIy4aj, KOju je ca muM cimdaH. Kibyuyno murame ma mpu-
MeHy aHajloIuje jecTe Koja Mepa cimuHocTu m3meby nBa mpaBHa mojMa je
TOBO/bHA Ja OIpaBfia MpuMeHy aHanoruje. OAroBoOp jecTe fa je IMpUMeEHa
aHaJIOruje NO3BO/bEeHA OHJA Kaja y CIydajy KOju IPefiCTaB/ba IPaBHy IIpas3-

23 3C, um 49, 50 u 54.
24 3C, un. 73-100.
25 3I1[, un. 532, 585. B. Mapkosuh, Has. unanaxk, ctp. 79.

26  3I1[, um. 528, 533, 534, 544, 555. O HauMHMMA 3aIITHTE MTOBEPUIAIA Y TMKBUAAIVIO-
HOM IIOCTYIIKY IIpeMa paHuje BakehmM Ipomncuma ¥ yrmopegHoM INpaBy Bupetu: [I.
Munenosuh, xHas. unanax, cTp. 44; M. Bei‘[I/IMI/IpOBI/Ih, HA8. 41aHaxK, cTp. 40.
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HMHY IIOCTOjY ICTY IPaBHM IHTEPeC KOj! je IOTPeOHO 3alITUTUTH, OFHOCHO
OCTBApNUTH, KA0O ¥ IIPABHY MHTEPEC KOju Cce IITUTU HOPMOM Koja Tpeba nma
6yne npuMereHa.>

INocTymak Tymadera IO aHaJIOTUjM CE€ 3alpaBO CAcTOju U3 JBa JeNa,
npBo ce yrBphyje ma /m1 06a crydaja (perynmmcaHo M HEperyaucaHo IpaBHO
nMTambe) IPUIAZajy 3ajeJHNYKOj BIIIOj BPCTYU II0 OCHOBY CTIMYHOCTY, @ 3aTUM
ce UCIIUTYje Ja i 06a Cy4aja ITUTe UCTH IPaBHA I/IHTepeC.28 [Tpumemyjyhn
IIpaBy/Ia AHAJIOTHje Ha OJHOC CTEYajHOT MOCTYIIKA U MOCTYIKA TMKBUIALje
MOJKe ce M3BEeCTM 3aK/by4aK /la je IPBU YCIOB aHA/IOTHUje UCIymeH (06a mo-
CTYIIKA IIpeCTaB/bajy Ha4MH IIPeCTaHKa IPUBPEHOT IPYLITBa y KOME je He-
OIIXO[{HO NPMMEHNUTHU MeXaHN3Me 3allTHTe MOBepMIalia), IOK Ce MOCTOjarbe
OPYTOTr YCI0Ba MOpa MPEeUCINTUBATI Y OIHOCY Ha CBAKM KOHKpeTaH IIpaB-
HU MHCTUTYT. JlaKje, Ipe HETo IITO Ce M3Hece 3aK/by4aK O CXOIHOj IpUMe-
HI ofpenaba cTevyaja Ha IOCTYNAaK JMKBUJALMUje, KOJ CBAKOT IPaBHOT MH-
CTUTYTa KOjU Ce II0CMaTpa HEOIXOJHO je MCIUTATH fa M y 06a IOCTYIKa
oppebern MHCTUTYT (IpaBMIO) MMa MCTY CBPXY, OfTHOCHO TEXMU 3aIUTUTU
UCTOT IIPAaBHOT MHTepeca.

IIT ITocTynak nmpujaBe NOTpaKMBamba y TMKBUJALMjI

IIpemycnoB ma 6u moBepmIal, MOrao MPUjABUTY NTOTPAKMBAIbE ITPeMa
IYXXHUKY y TUKBUJALVI jeCTe la CTEKHE CasHambe Jla je Hafl JY>KHUKOM II0-
KPEHYT MMKBUJALMOHM OCTyIIaK.

1. O6aBemTeme MOBepuUIaLia O MOKPETakhy MMKBUALINIje

3aKOH O NIPUBPEJHUM APYLITBYMA IIPOINCYje ABa HauMHa OOaBeITa-
Bama IOBEPNUOIIA O MOKpeTamy NUKBHUAAIMje — 06jaB/buBame OI7aca o Io-

27  Papommp [I. Jlykuh, Bygumup I1. Komrytuh, Ysog y @ipaso, 24. uspame, IlpaBuu daxyn-
TeT YHUBep3utera y Beorpany, 2007, ctp. 309-313; Kocra Yasouiku, Pagmuna Bacuh,
Yeog y tipaso, IlpaBunu daxynret YuuBepsurera y beorpany, 2006, ctp. 524-528.

28 Ilpasna enyuxnoiieguja, kruia pea, CaBpeMeHa aiMUHUCTpanyja, beorpan, 1985, cTp.
41-42.

29 V BehmHm crmydajeBa MpuUBpeTHU CYHLOBM CY 3ay3e/IM CTaB fla HeMa MeCTa CXOf{HOj Ipu-
MEeHIU ITpaBuja CTe‘lajHOI‘ MOCTYTIKA HAa MOCTYMaK HI/IKBI/Inaque: »,080 ciioia witio ce y
KOHKDPeiHOM C/Ly4ajy pagu o HoCiyiKy nuxeugayuje koju je Hag wiyseHum dokpeHyili Ha
OCHOBY 0gnyKe CKYHWiiuHe Y1aH08a WyHeHOl, KOju pe3ynitiupa iupecitiankom Hociiojara
fipuspegrol gpyuiiiea, cxogHo 3aKoHy O UpuepegHum gpyuwitieuma, a wio UpeiixogHo
flogpasymesa Hamuperve céux iosepunaya y HUOWAHAYHOCHIU, Ga y WAKE0j CUilyauuju
Hema mecilia tpumenu 3akoxa o citieuajy, npecyna IIpuBpenHOr anenanuoHor cyna, Ik
- 9912/2011 ogm 21.12.2011. roguHe; ucTo 06pasnoXKeme y peluleny IIpuBpenHor ame-
manyoHor cyna, IDx — 4442/2012 op 28.11.2012. roguHe. Taxobe: ,,Creguno 6u ga ce Ha
HoCilyiaxK nukeugayuje o 3axKomy o Gpuspeguum gpyuwimeuma upumervyjy camo ogpegbe
inioi 3axona, y: IlpuBpenHu anenanyonn cyn, bunifien cygcke iipaxce iipuspeguux cygo-
64, 6p. 3/2010, nKTama 1 OATOBOPM — MaTepUjalHO MPaBoO, MUTame Op. 26.
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KpeTamy IOCTYIIKa y PeruMCcTpPy HpUBpeSHMX cyOjekaTa ¥ IOjeAMHAIHO
obaBelITaBame MMO3HATHX IIOBEpU/IALA Off CTPaHe JMKBUIALMOHOT YIIpaB-
HIUKa. Y oba cly4aja mpommucaHa je o6aBe3Ha Cajp>KMHa OIVIaca, OFHOCHO
VHVBUJIyalHOT obaBemTewa. Ko MHAMBIyanHOr 00aBelTeha MPOIcaH
je M pOK y KOMe IMKBUZALMOHM YIIPaBHMK II03HATOM IOBEPUOLY MOpa JO-
cTaButy obaBemreme.”’

Y ormacy, OZHOCHO WHAMBUAYATHOM OO0aBeIITeHY O IIOKpeTamy
IOCTYNKa JIMKBUJaLMje APYLITBO/IMKBUALMOHY YIIPaBHUK je y obase-
31 [la HaBefle MO3MB IIOBepMOIMMA Ja y ofpeheHOM poKy IpujaBe cBOja
HOTPaXKMBamba, OJHOCHO IIOfjaTaK O JaHy O0jaB/pMBama U Tpajamy OITIa-
ca, afipecy Ha KOjy moBepyony Tpeba fja 0CTaBe IpHjaBe IMOTPaKMBamba I
ymosopeme fa he y crydajy HebmarobpeMeHe npujase IOTpaKMBame II0Be-
puoLia 6UTH IPEKTYAUPAHO.

3aKOH U3PUYNUTO He NPOINCYje CaHKIMje 3a HEUCIY herhe HaBeJeHIX
o6aBesa IpyLITBA, OJHOCHO JMKBU/AIVIOHOT YIPaBHUKA, 110 KOM OCHOBY Ce
MO>Ke TIOCTaBUTY INTambe Jja M U Koje CaHKIMje 61 ce MOI/le IIPYMEHUTH Y
0BOM ciy4ajy. IIpBo, y cny4ajy ma ApylITBO He M3pajy OINIac O IMOKPETaby
IIOCTYTIKA, T€ PETMCTPAaTOPy AOCTaBM CaMO OJIyKy O IIOKpeTarby HOCTYII-
Ka, IMKBYJIaLlMja HE MOXKEe OTIIOYETHU, jep 3aKOH MPOINCYje Ja IMKBULanuja
IOYMIbe JaHOM PeTVCTpaluje OfTyKe O TMKBUALVHU ¥ 00jaB/bUBabeM OIJIa-
ca (KyMymaTuBHo).>

Ha ocHOBy HaBefieHOT 3Ha4YajHUje MUTambe jecTe /la I U KOjy CaHKIUjy
MOX€ CHOCUTM JAPYWITBO Y CIy4Yajy Ja HUje IOCIaTO WHAVUBUIYaTHO
obaBemTemne IO3HATUM TToBepronuMa. Cy/cKa IIpaKca je 3ay3ea CTaB Jja Io-
3HATV NOBEepIJIAIl KOjy Huje 06aBellTeH Off CTpaHe MMKBUAIMOHOT YIIpaB-
HMKa Hehe OMTH IpeKTyAupaH y CBOM IIPaBy Ha OCTBapeme MOTPaXMBamba,
MaKO TIPUjaBy HUje TIOJHEO Y 3aKOHOM TIPOIIICAHOM POKY.>> OBakaB CTaB Cy-
TOBa MOXeE Ce OBECTH y NNTAbeE.

Hanme, umajyhm y Bupy fma nmMkBupanuja He MOXKe OTHOYeTH 0e3
o6jaB/pyBama OI7Iaca O MOKPeTamy MOCTYIIKA, YNja je CaAp>KUHA UJIeHTUYHA
3aKOHOM ITIPOINCAHOj Cafip>KVHIU MHAMBIUAYaTHOT 06aBelITena, Te MMajyhn
y BUJly 3aKOHOM IIPOIIVICAHOM ITPETIIOCTaBKYy fia Cy Tpeha /mia yrmosHaTa ca
PEerMCTPOBaHMM IOfIAlIMMa II0YeB Off HapeJHOT aHa Of jaHa 00jaB/byBamba,
Jla He MOTY OCIIOpaBaTy MOTYhHOCT casHama 3a PericTpoBaHe MOJATKe TyKe
orf 15 laHa o] laHa BUXOBOT 06jaB/bIBatba,” " IPOUCTIYE /1A Y OBOM CITy4ajy

30 3IIM, um. 533, 534.

31 O uenMCcXOFHOCTM HOHATHE Cafp)KMHE VHAVBIAYATHOr 06aBelITeba TOBEPUOLA BUe-
ti: H. IIBeTnvanns (2015), Has. unauax, ctp. 142.

32 3II[, un. 526. B. Mapkosuh, nas. unanax, ctp. 70.

33 IlpuBpenHM amenaunuoHu cypn, bunilien cygcke dipakce tpuspegnux cygosa, 6p. 4/2014,
IIMTaba J OfTOBOPY — MaTepujalHoO IpaBo, MuTame Op. 10.

34 3I1[1, un. 6.
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APYIITBO HY JIMKBUAALVOHY YIPaBHUK He OM MOITIM OMTU OATOBOPHM IIO-
BEpMOLY KOjU yCIIef; M30CTaHKa MHVIBUYa/lTHOT 0OaBellTemha IPOIyCTH A
6/1aroBpeMeHO IpyjaBy IOTPAKUBAE, jep je IoBepuIal MOrao Ja casHa 3a
HOKpeTame MOCTYIIKa Ha OCHOBY 00jaB/beHOT OI/Iaca.

MebyTum, mpu 0BakBOM CTaBy KOje je 3aCHOBAaHO Ha CHUCTEMAaTCKOM
TyMauely 3aKoHa O IPMBPEJHMM JpPyIITBMMA, CIIOPHA je y/Iora 1 3Hayaj
IponycKBama 06aBese MHAVBULYaTHOI OOaBellTaBama IIOBEpUIAl, YKO-
JIMKO je o6jaB/pMBarbe OITIaca JOBO/bAH HauMH OOaBellTaBama MOBEpyIaLa.
Hecymmuso, yBoheme o6aBese MHAMBUIYaTHOT 0OaBelITaBamba YCMEPEHO je
TOJATHO] 3aIUTUTH ITOBEPU/IALLA, KOj) 9ECTO He IpaTe CTAaTyC CBOjUX NY>KHM-
Ka y perncTpy IpuBpefHMX cybjekara. YIIpKoOC HaBeleHOM, 6e3 M3puynre 3a-
KOHCKe ofipefi0e 0 CaHKLIMj1 300T M30CTaHKA MHAMBYYaTHOT 0OaBelITaBamba
HOBepIIalia, TyMadere Jja IOBepIIal] KOju Hilje MHAVBMUAYATHO 00aBellITeH,
MO)Ke OCTBapUTH CBOja IpaBa IpeMa AY>KHUKY y TMKBUJALMjU MAKO TOfIHe-
ce Heb/IaroBpeMeHy IpujaBy, AUPEKTHO je CYIpOTHO nocrojehuM oxpendama
3aKOHa.

Ipyro, Mo)xe ce IOCTaBUTM NUTame €BEHTYyalTHe OfITOBOPHOCTU 3a
HeTayHy WIU HENOTIYHY Cafip)XVMHY OIJlaca OJHOCHO VIHAMBUIya/JHOT 06a-
BelITea, YC/el Yera je moBepuial, MpONyCcTHO Ja IpMjaByM NOTPaKMBambe
y 3aKoHOM mpepBubeHoM poky. [la murame HUje caMO XUMOTETUIKO TOBOPU
YYIbEHNUIA []a Y IPAKCU IPYIITBO YeCTO IIOTPELTHO O3HAYM aZpecy Ha Kojy
je MoTpeOHO JOCTaBUTH IIpMjaBYy NOTPaKMBama M TO Hajuemrhe y ciydajy
KaJia je TOKOM 00aBjbarba JIeTATHOCTY 61O 3aKyIall, a He BIACHMK, Te HAKOH
MOKpeTama MOCTYIKa AMKBUALMje YTOBOP O 3aKyIy OTKaXKe, a IPOMEHY
ajipece CefyIIITa He PEIrUCTPyje. Y OBOM C/Iy4ajy MoBepuoLy cy oHeMoryhenn
Ia TpujaBe MOTPAXMBAILE jep ce Ha aToj afipecy He Hajasy HUKO Off Ipef-
CTaBHMKa [IpPyLITBa Y TMKBUGALVjI.

Takolye, moryhe je a y ormacy unm nHAMBMAYaTHOM OOaBelITeHY N30-
CTaHe YIO30peme O IOCIefMIlaMa M30CTaHKa IIpyujaBe NOTPaXkKMBama, 10-
[ATHO y CTy4ajy MHAMBY/YaTHOT 00aBeIlTeha IIOIPELIHO O3HaYehe MOfIaTKa
0 maTyMy o6jaB/buBama ¥ NEPUOAY Tpajama ornaca. Y OBUM CIydajeBMMa,
YKOZIMKO 01 IOBepyIal] MOTao Aa JOKaKe Ja MCK/bY4MBO KPUBUI[OM JAPYILT-
Ba, OJHOCHO JIMKBMMAIMOHOT YIIPaBHUMKA HMje O/IaroBpeMeHO IIPYjaBYO
HNOTpaKMBame, MMajyhy y BUAy OIIITa IpaByUIa OOMIUTALMOHOT IIPaBa, Kao
u ofipenibe 3aKOHa O MPUBPETHMM APYIITBIMA, OATOBOPHO JINIle MOXe OMTI
APYLITBO MM ITUKBUJALMOHM YIPaBHMK. [JpyIITBO MO>Ke OUTYM OATOBOPHO
Ha OCHOBY OIIITET IIPaBM/Ia O OTOBOPHOCTY IIPABHOT JIMIA 33 LITETY KOjy
eroB OpraH IMpPOy3poKyje Tpehum muImMa,>> a MUKBUIAIMOHN YIPaBHUK
Ha OCHOBY WIaHa 544 3aKoHa O IPMBPENHUM [IPYIITBMMA.

35 3akoH o obmuranuoHuM opHocuMma, Cnyxcbenu nucii COPJ, 6p. 29/78, 39/85, 45/89,
57/89, Cnyxcbenu nuciti CPJ, 6p. 31/93, 22/99, 23/99, 35/99 n 44/99, un. 172.
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CaHKIMja Koja Ou ce y OBUM C/Iy4yajeBMMa MOITIA IIPUMEHUTH jecTe
IIpaBO NOBEPMOLA [a IPUjaBy CBOje IOTPaXkKMBambe M 3aXTeBa VCIUIATY Off
ppywrBa (y cl1ydajy M30CTaHKa JOOPOBO/PHOT HaMMpema HOKpeTame CyH-
CKOT IIOCTYINKa),”” y OM/I0 KOM TPEHYTKy CBe JIO /IOHOIIEa OfITyKe O pac-
HOfe/NMN JMKBUIALMOHOr OCTaTKa. HakoH [oHolLIema OIyKe O paclofen
JMKBUIAIIMIOHOT OCTaTakKa, IOBepuIal] Kojyu 300r HeTauyHe CafIp)KMHE OIJIa-
Ca, OJHOCHO MH/MBUJYaaHOr obaBelITema HUje 0/1aroBpeMeHO IIPMjaBIO
HOTpaXKMBambe, VCIUIATy 61 MOTrao [ja 3aXTeBa caMO Off WIAHOBA APYIITBA Y
CK/IaJy ca IpaBUIMMa O OATOBOPHOCTM 3a 06aBe3e [pyLITBAa HAKOH CIIPOBe-
JEHOT TIOCTYIIKa }II/IKBI/I):[a]_LI/Ije.37 AnrepHaTyBa jecTe HMOAHOLIEHE TY>XOe 3a
HaKHajJy IITeTe IPOTUB NMKBUJALMOHOr YIIpaBHMKA, MOIpasyMeBa Cce CaMoO
y CIydajy HeTadyHe Cafp>KMHe MHAVBMAYaTHOT oOaBellTerma, 003MpoM Ha
YMBEHNNY Na IMKBUAALIMOHN YIIpaBHUK HE CaCTaB/ba U HE perMCprje ormac
0 MOKpeTamy MOCTYIIKA.

2. IloBepuony Koju IpujaB/byjy NOTPpaKNBame

Y NMKBMUAAIMOHOM IIOCTYIKY IpujaBe IOJHOCE HMOBEPMOLM CBUX
HOTpaKMBamba HACTA/NINX IIpe IOKpeTama MOCTYIKa (HOBYAHNX, HEHOBYA-
HUX, CIIOPHUX, YCIOBHMX, 06e30eheHnx, Heobe3beheHux morpaxusama, y
nomahoj win cTpaHOj BayTH, TOBEPUOLIY KOjU CY MICTOBPEMEHO U HY>KHULIN
;[pymTBa).38 [TorpaxuBama Koja Cy HacTajla HAKOH [TOKpeTama IMOCTyIKa He
IIpUjaBJbyjy Ce, aly C€ MOPajy HAMUPUTU O OKOHYarba JII/IKBI/[;[am/[je.39

3aKOH O MPUBPEFHNM APYIITBIMA TocebHO ypebyje Kpyr moBepumana
KOju HMUCY y 06aBe3u Jja IpMjaBe MOTPaXKMBamba, a TO Cy IIOBEPUOLM 4uja
Cy HOTpaXMBama yTBpheHa M3BPIIHOM MCIPABOM ¥ HMOBEPYONM KOjyU BOfe
IApHMYHY NTOCTYTIAaK IPOTUB APYyMITBA y MUKBUanuju. [lorpaxkusama oBux
HoBepuIalia ce CMATpPajy IPU3HATUM 110 CAMOM 3aKOHY.

36 IlpuBpenHu amenauuoHu cyf, bunilien cygcke iipakce tipuspegnux cygoea, 6p. 4/2014,
IIUTaba M OfTOBOPY — MaTepjaIHO MpaBo, NUTame Op. 9.

37 3I1H, un. 545.

38 Taxobe, mpaBHa mpasHMHA MOCTOjM y OFHOCY Ha HauMH HaMMperma MOTpaXkKMBarba
wraHoBa ApymTsa. 31I1 He cagpxu MSPUUYNTY OFpenbdy Ha OCHOBY KOje IIPOMCTUYE
it Cy HOTpa)KI/[BaI-ba YJIaHOBA prIHTBa cy6op111/[HI/[paHa y O/IHOCY Ha HOTpa)KI/IBaH)a
ApYTuX HoBepMiala, Kao mWTo je caydaj ca 3C (wr. 54), mehyTum moxe 6utn criopHo
Tymademe 4. 528 3I1J] y xoMe cTOju fa APYIITBY HMje [JO3BO/LEHO Jia 3a BpeMe IO-
CTyHKa I/Icnnahyje YJIaHOBMMaA y‘{emhe y I[O6I/ITI/I Nnn pacnone}byje I[pyI‘y I/IMOBI/IHY, Hpe
UCIUIaTe IIOTPaXMBamba CBUX HoBepunana. CIIOPHO je [ja /U ce TIOMeHyTa 3abpaHa ,,pac-
I10fje7ie MIMOBMHE OfHOCH CaMO Ha UCIUIATy HOOUTY MU U UCIIIATY MOTPaKMBamba Ya-
HOBA JIPyLITBA IO PYTOM OCHOBY.

39  3IIM, un. 535, cT. 6.
40  3IIM, un. 534, ct. 4.
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Y oBoM geny cropHa je obaBe3a IIpujaB/bMBamba y OFHOCY Ha [Be
KaTeropuje IoBepyIala — TUTYIapy IpaBa CBOjUHE Ha CTBapyMa Koje ce Ha-
7ase y Sp>KaBUHY JPYLITBA Y IMKBUJALV]Y U IIOBEPUOLY KOjU VIMAjy 3aJI0XK-
HO IIPaBO Ha MIMOBUHM JPYIITBA Y IMKBUALM)Y, 3 HOBYAHO MOTPAXKMBaIbe
npema tpehem muiy. OfroBop Ha NuUTame Ja U Y HaBeleHUM CITy4ajeBuMa
nocroju obaBe3a IpKjaB/bMBama Of 3HA4aja je jep OM OHmAa U y TUM
cy4ajeBuMa Tpebaso MpYMEHNUTH CaHKIMjy 300r HebnaroBpeMeHe Ipujase.

Vimajyhu y Bupy fma je mojam NOTpaXxuBame TepMUH OOIUraIiyo-
HOT IIpaBa, 3a Koje 3aKOH O MpUBpPeIHUM APYLITBMMA IIPOMNUCYje 06aBe3y
IpMjaB/bUBamba, IPOUCTUYE Ia Y CIy4ajy IIOCTOjarba HEKOT aIlCOMyTHOL, Ofi-
HOCHO CTBApHOT IIpaBa IpeMa APYIITBY Y JIMKBUJALUjI He IOCTOju 0baBe3a
IpujaB/bMBamba TOT IpaBa (Koje Hije IOTPpaXKUBabe y CMUCTY OO/MUTAIVIOHOT
npasa). HaBezeHo, npe cera uMajyhm y Buay fa 3akoHOM O HpUBPENIHUM
IpYyLITBMMA 32 HaBeJleHe C/TyYajeBe Huje HUIITa IIoce6HO npensubero, Te 6u
y TOM CIy4ajy Tpebano NpUMMEHNUTH OIINTA IpaBHA mpaBuwia. Hecymmuso,
obaBelITaBame O IOCTOjaby HEKOT allCOMYTHOT IIpaBa Ha MMOBMHM KOja ce
Ha/Iasy KOJ| My>KHMKA Y TUMKBUIALM)Y OF, KOPUCTH je KaKO 3a TUTY/Iape TUX
IpaBa, TAKO ¥ 3a JIMKBUJJALIMOHOT YIIPAaBHNKA, MeDyTUM HelpujaB/blBarbe
IIOCTOjarba TAKBOT IIpaBa He MOXKe OMTU OCHOB 3a HUXOB IPeCTaHaK, I1a ca-
MMM TUM He MO)Xe IIOCTOjaTy Hi obaBe3a TUTY/Iapa fia IIOJHOCE IpujaBe. Y
CIy4ajy Aa ApPYIITBO He yHOBO/bM 3aXTeBMMa TUTY/IAapa alCOMyTHUX IIpaBa,
Te He JXe/u JOOPOBO/BHO fla UX IIpefia WK X HeosnaurheHo orybu, tutrymnap
3aLITUTY MOXKe OCTBAPUTI Y CYACKOM IOCTYIIKY, Y BUJIY 3aXTeBa 3a IIpefiajy
VI HaKHaJy IITeTe, IPOTUB APYLITBA, OGHOCHO Hpotus Tpeher /miia, ce

[OK C€ HE MCIIYHE YC/I0BU 3a OPUTMHEPHO CTI/II_Ia}be.41

McTo npaBuio Moxke ce IpUMEHUTU M Y OFHOCY Ha MMaolle CTBapHO-
IpaBHOT cpefcTBa 06e36ehema (3a/10KHOT IpaBa) Ha UMOBMHU APYIITBA Y
NMMKBUJALM)Y, 2 KOjU MMajy HOBYAHO IOTpaxkuBame npema tpehem nuiy. U
y OBOM CITy4ajy KOPUMCHO je [ia IoBepyouyu o6aBecTe MMKBUIAIVOHOT YIIPaB-
HUKA JIa ¥IMajy 3a/I0)KHO IIPaBO HA MMOBMHM [IPYIITBA, a/ll He MOTy TpIeTU
CaHKIMje YKOMMKO To He yumHe. HaBeseHo, mpe cBera mmajyhu y Bupy gna
TPaBO CTeMOBaba’” MMaoIa 3a/0KHOT TIPaBa y TMKBUAIIMOHOT MOCTYTIKY
HIje YKMHYTO, Kao LITO je C/Iy4aj y CTeYajHOM HOCTYHKY.43 YKONMMKO my>KHMK

41  TlocToje MULI/beaA f1a CE Y OBOM CTy4ajy MOTY IPMMEHUTHU IIPaBU/Ia CTEYajHOT IIOCTYII-
Ka 0 U3TyYHUM MOBEPUOLMMA, Te [a YKOIMKO NYXXHUK Ofi0Mje fa M3Tydn CTBap, IOBe-
puIal MOXKe MMOKPEHY TN BaHIAPHWYIHM IMOCTYTAK Pajyl JOHOIIEHkA PElleba O IPUHY/-
HOM M3Tyderby, TIOf] YCTTOBOM Jia IOBEpUIALl ToKaXKe MpaBo cBojuHe. He Bupm ce pasmor
3aj1ararma 3a MUSHETH CTaB, jep MPaBO CBOjMHE CE HE MOXKE [JOKA3MBaTH Y BAaHIIAPHUYHOM
Beh uckpyunBo napunyHoM noctynky. H. [Isernuannn (2015), Has. unanax, ctp. 136.

42 O6pen CrankoBuh, Muogpar Opmuh, Ciigapro ipaso, 9. usnamwe, Homoc, beorpan,
2001, cTp. 3.

43  3C, um. 133.

67



YIAHLN IIpaBo u npuBpena

TOKOM JIMKBYjaliMje oTyhu cTBap Ha KOjoj IIOCTOjM 3aJI0XKHO IIPaBO, 3aJI0XK-
HI TIOBEpUIIALL CBOj€ IIPaBO MOXKE OCTBAPUTY NMPOTUB CTUIIAOLA, jep Y K-
BUJIALIMIOHOM IIOCTYIIKY He IIOCTOjM IIPaBMJIO Ja Kylall MMOBMHY JIy>KHUKA
cTude 6e3 TepeTa ¥ OrpaHMYeHA.

3. ®opma, cagpKIHAa U POK 3a NPHjaBy MOTPAKMBamba

Y norneny ¢opMe MOAHOIIEHA IpYjaBe NHOTPAKNBaba, 3aKOH He KaXKe
M3PUYNTO JIa Ce MOTPAXKMBambe TOCTaB/ba y MUcaHoj popmu, MehyTm momro
jé Kao jelVHM Ha4MH [OCTaB/batba IPEIBULEO NOCTaBY Ha a[peCy O3HAYEHY Y
OI71acy, OHOCHO VIHAMBIUIya/THOM obaBellTely, MicaHa gopma Ipujase ce
HofpasyMeBa.

Y norneny cagpXuHe Ipujase, IPUMEbY]y ce OIIIITA IPaBIJIa, ITOTPes-
HO je HaBeCTM MOfIaTKe O IIOBEPYIOLLY, Y KHUKY, CAIp>KUHY (OCHOB U BUCHHA),
HOTPAXXNBaba, KAKO IIABHOT TAKO ¥ CIOPEIHMX, KA0 1 JOKAa3 KOjUM ce IMHA
BEpOBAaTHUM IIOCTOjalbe MOTPaKMBama. ViMa Muibera ja 61 Ha Cagp>KuHy
IpyjaBe MOTPaXMBaba Tpebano MpUMEeHUTH ofpefde 3aKoHa O CTedajy Koje
ypebyjy ucro nurame, Te fa 6M MMKBUALVIOHM YIPaBHMUK y MHAMBUAYATI-
HOM obaBeluTeny Tpebaso fa HaBefe Koje IMOJaTKe je moBepual y obasesu
nia octasu y npujasu.*® CxoHa mpyuMeHa cafip)uHe TIpujaBe MOTPaKMBarba
HIje CIIOpHa, MehyTuM IMKBUAAIVIOHY YIIPaBHUK He MOXKe 6uTyu y obaBesu
fla TIOBepMOLly HasHa4M MOfjaTKe Koje Tpeba /ja HaBefe y IpujaBy, jep ra 3a-
KOH Ha TaKo HeITO He 06aBe3yje, Kao U 300T IIpaB1jIa O OATOBOPHOCTM JIMK-
BUJALIMOHOT YIIPaBHMKA 3a TAYHOCT ¥ MOTIIYHOCT Cafip>kKaja MHAVBUAYaTHOT
obaBemITema. JIMKBUIALMOHY YIPAaBHUK WIN JPYLITBO MOTY OUTH OATOBOP-
HJ 32 HETAYHOCT, OHOCHO HEIIOTIYHOCT VICK/bY4MBO Cafjpykaja 0OaBeITermha
KOjU je 3aKOHOM IIPOIINCAH.

Pok 3a mopgHomeme npujaBe MoTpakuBama u3Hocu 30 maHa of maHa
UCTeKa Iepuofia Tpajama ormaca (90 maHa of AaHa objaB/bMBama OIlaca y
perucTpy npuspenaux cy6jexara).”’” Cankimja sa He6maroBpeMeny npujasy
noTpaXkMBama jecte rybutak mpasa (mpekmysuja).*® Ha osom mecry mo-

44 JlomaTHo, Ty6UTaK CTBapHUX IpaBa (CBOjUHe 1 3a/I0Te) yC/Iell HebmaroBpeMeHe IpujaBe
y JMKBUFALIMOHOM IIOCTYIKY CYIPOTCTaB/bao Ou ce ofipefdaMa 3aKOHa O NPECTaHKY
OBIUX IpaBa. Bupu: 3akoH 0 0OCHOBaMa CBOjJUMHCKO NpaBHUX ofHOca, Cr. nuciti CPPJ, 6p.
6/80 n 36/90, Cn. nuciti COPJ, 6p. 29/96 u Cn. inachux PC, 6p. 115/2005 - fp. 3aKOH, 91
44-48; 3akoHn o xumnorewy, Cn. inachux PC, 6p. 115/2005, 60/2015, 63/2015 - opyryka YC
u 83/2015, 4. 43-52; 3aKOH O 3a7I0)KHOM IPaBy Ha MIOKPETHMM CTBapy¥Ma YIMCAHUM Y
perucrap, Cn. inacux PC, 6p. /2003, 61/2005, 64/2006 — ucrp. u 99/2011 - ap. 3aKoH,
1. 51-55.

45  3IIM, um. 533 cT. 1, Tay. 2.

46 H. liBetuvanuH (2015), Has. unanax, ctp. 142.

47  3IIM, um. 533, cT.1 Tau. 3.

48  3IIM, wm. 533, cT.1 Tau. 3.
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TpeOHO je yKa3aTy Ha HEeIOTMYHOCT IIPOIMCaHe MOoC/euIle HebmaroppeMeHe
IpyjaBe IOTPaXKMBamba y HallleM NpPaBy.

ITpexnysuja xao mojam Besyje ce 3a mpaBHe Mohm (mpeobGpaxkajHa
mpaBa), a He 3a MaTepyja/Ha NpaBa, Kao ITO je moTpaxusame.’’ Ilo-
CTIEAMYHO IIpeKIy3Mja HUje jeflaH of 3aKOHOM IpenBUDeHMX OCHOBa Ipe-
cTaHKa moTpaxuBama.”’ Ha OCHOBY HaBeIeHOT MPOUCTUMYE /1A je CTATYC
HOTpa)KMBamba IIOBEPHOILIa KOj) HUje 6/ITarOBpeMeHO IIPMjaByo OTPaXKIBabe
y MMKBUJALMjY BUIIE HETO CIIOpPaH.

IToBepmmary Koju Huje 6TaroBpeMeHO IPUjaBIO NOTPAXKMBabe HAUETHO
He 61 MOTao fia IPMHYHO OCTBAapH CBOje IIPaBO, Te Ce MIOCTaB/ba INUTabe A
NNy CTy4ajy HOKpeTama CyACKOT OCTYIIKA, HAKOH IITO OBepyIal] Huje 61a-
rOBpeMEHO IIPMjaBMO CBOje IOTPaXKIBambe, CyJ TyK0y onbuja wm oxbaryje.
O63upoM Ha YnbeHNI]Y ia 300T HebmaroBpeMeHe IpiujaBe MHOTPaXKMBaba MO-
BEpIOYEBO ITOTPaKMBame He IpecTaje, Cysl He 61 Morao fja ofomje Tyx0eHn
3axTeB. Y NMPUIOT YMIbEHUIIN JIa IOBEPUOYEBO IOTPAXKMBAhE Y OBOM CITydajy
He IIpecTaje TOBOpMU U ofpenbda 3akoHA O MPUBPETHNUM APYIITBUMA KOjOM je
IPOINCAHO fla Y CTy4ajy oOycTaBe MMKBUAAIMje, HOTPAXKMBaba MOBEPHOIa
KOjU HUCY TIPUjaBUIN CBOje MOTPaXkMBarbe, OGHOCHO 4YMje je MOTPaXKMBarbe
OCIIOpPeHO, a MOBEpIUIALL Hije IOKPEHYO CYACKM ITOCTYTaK, Hehe ce cMaTpaTtn
npexnyauparum.’! Jla je OBEPUOYEBO MOTPAKMBAIbE MPECTANIO HA OCHOBY
M30CTaHKa OaroBpeMeHe IpyjaBe MOTPaXKMBabha, OHO KacHMje He OU MOITIO
Jia ce IOHOBO YCTAaHOBM.

Ca ppyre cTpaHe, OCHOB 3a opbamBame Ty)XOe 3axTeBa je Takobe
criopaH. 3aKOHOM O HApHMYHOM IOCTYIIKY je HpPOMNMCAaHO fia TYy>X6a Moxe
OuTy ombadeHa YKONMKO je Ty>kOa IofHeTa He6/IaroBpeMeHo, OJTHOCHO YKO-
JINKO je TIOCEGHUM 3aKOHOM TIPOTMCAH POK 33 TIOTHOIIEHE TyxX6e.”> 3aKo-
HOM O NIPMBPEeJHNM JIPYIITBYMMA je IIPOINMCAH POK CaMO 3a IOfIHOIIEHe TYK-
Oe y cmy4ajy Kajia je IOTpakKBambe OCIIOPEHO Off CTpaHe JMKBU/ALMOHOT
ynpaBHuKa. Kako mpomymrame poka 3a IogHoIIeme TyxX0e, Ka0 OCHOB 3a
IOHOIIEee pelllerha 0 ofbdalyBamy TyKOe IogpasyMeBa, IPBO 3aKOHOM Jie-
¢uHMCaHy BY>XMHY poKa 3a ofbaluBame Ty>X0e 1 MoryhHoCT yrBphuBama
TPEHyTKa Off KOTa Taj POK IIOYMIbe JIa Tede, OBaj OCHOB OfibalBama Ty>x6e
HIje IIPYMEH/bUB Y CTy4ajy M30CTaHKa 6/1aroBpeMeHe IpujaBe MOTPaKMBaba
Y MUKBUIALIV]I.

49  O6pen Crankosuh, Bragumup Boguuennh, Ysog y ipahancko tipaso, 5. uspame, Homoc,
beorpag, 2007, ctp. 212.

50 3aKoH 0 OOMUTAIMOHUM OFHOCKUMA, WI. 295-393.
51  3IIH, un. 538 cT. 8.

52 3akoH o mapHm4HOM noctynky — 3III1, Cr. inacnux PC, 6p. 72/2011, 49/2013 - opryka
YC, 74/2013 - onnyka YC u 55/2014, 4. 249.
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360r cBera HaBelleHOT, JOOPO pellele 3a C/Iyd4aj HElpUjaB/bMBarba
IOTPaXMBakba Yy IMKBNUAALM)Y IIPOIMCAHO je Y HEMAyKOM IIpaBy. ¥ CIydajy
Jia je IoBepuial, IO3HAT JPYLITBY, a HUje IPUjaBMO IOTPaKMBalbe, I0Be-
pUOYeBO IOTPpaXKMBambe He IpecTaje, Te IOCTOju 0OaBe3a APYyIITBA Ha 13-
HOC HOTpPa)XMBama JeNOoHYje KOJ HaJIeKHOT OpraHa WM YKOIMKO TO Huje
Moryhe wm je moTpakuBame OCIIOPEHO Ja MOBEPHOLY IPY>XM afleKBaTHO
o6esbeheme. VicriaTa wiaHoBMMa je Moryha Tek YKOIMKO Cy Ha OBaj HaYMH
HOBEPUOLY a[IeKBaTHO 06e36ehern.”

IV Opnyke TMKBUAAIMOHOT YIIPaBHMKA O NPYjaB/beHNM
NOTPAKUBaKBIMa

Opnyuyjyhn o mopHeTMM mpujaBaMa NOTpPaKMBarmba, JVKBUAAIVIO-
HJI YIPaBHMK MOKe IMOCTYIIUTH Ha TpyU HaumHa. Ha ocHOBY 3akoHOM maTor
oB/alhema TMKBUAIMOHY YIPAaBHMK IO CTOOOJHO] OLIEHM MOXe OCIHOpPH-
TV WM TIPU3HATM TOTpaxuBame.”! MehyTum, mope HaBefieHOT y Mpakcu
moraba ce #a ce MMKBMUAAIVOHM YIPaBHMK He U3jaCHU O IOTPAKUBABY Y 3a-
KOHOM IPOIMCAaHOM POKY HUTU TOKOM IIOCTYIIKa, T€ je M Y OBOj CUTYyaIuju
noTpebHO epMHUCATY TTOTIOKaj U IIpaBa IIOBEPHOLIA.

53 Hemauxy 3akoH O IPYLITBY ca OrpaHMyYeHOM oprosopHomhy n3 1892. ropuse, ca us-
meHama u3 2013. u 2015. rogune (Gesetz betreffend die Gesellschaften mit beschrinkter
Haftung (GmbHG)), nap. 73; HeMa4dKy 3aKOH O aKI[MOHApCKMM ApyLITBUMA U3 1965. ro-
IuHe, ca u3MeHaMa u3 2013. ropune (Aktiengesetz), map. 272.

54  3a pasnMKy Of CTEYajHOT IIOCTYIKA 3aKOH y IOCTYIIKY JMKBMAALuje He mpeasuba a-
TepHATVBHE HayMHe pelllaBama CIIOPOBA HACTAIMX IPWIMKOM OlLieHe M YTBphuBarma
noTpaxusamwa. Buan: 3C, wn. 113 n 115.

55 Ha OCHOBY 3aKOHCKMX Ofpef0M IpOMCTHYe [ja JMKBUJALMOHM YIPABHMK HeMa
MOryhHOCT [ja IpujaBy MOTpakKMBama OfOALM Kao HEMOTIYHY WM HeypemHy. YKo-
JIMKO HaBOAM IpMjaBe HICY HOBO/BHM 3a yTBphHUBame OCHOBAHOCTM HOTPAXUBAIbHa,
HOTPaXUBAIbe MOXe OUTH OCIOPEHO. JeAVHM CIydaj ¥ KOjeM IUKBUFALVIOHN YIIpaB-
HVK MOXXe Of0AlMTH TIPUjaBy, MaKO 3aKOH TaKO M3PMYMTO He mpensuba, jecTe Kapa je
IIpyjaBa MOTPaXKMBalba IOJHETa HAKOH MCTeKa 3aKOHOM IIpomucaHor poka. Ilocroje
MILbeka fia Kafia ofballyje IpujaBy NOTPaKMBarba, TMKBYU/ALVIOHN YIIPaBHUK JOHOCK
pemerse 0 onbauajy. Bumm: H. IBetuvann (2015), Has. unanak, ctp. 142. Vimajyhu y
BUAY Ja IMKBUJauMja Huje GopMaaHU NOCTYIAK, TMKBUAALMOHYM YIPaBHUK He MOpa
IOHOCHUTH pelllerbe, Beh je OBO/BHO [ia 0 ofbadajy MUCMEHMM IyTeM o6aBecTy IOBe-
puona. Ilutame pasmnkoBamwa ofbadaja mpKjaBe U OCIOpaBaba MOTPAKUBAbA BEOMa je
3HAYajHO U3 PA3/IOra jep y CIydajy ofbadaja moBepuIall He 61 MOTao fa OCTBapy CYACKY
3aINTHUTY, KAO IITO je CTy4Yaj ca OCTopaBambeM MOTpaXknBama. MehyTum, BepoBaTHo je ma
6u y mpakcy 1 moBepyIIaLL uuja 61 IpujaBa MOTpakKMBamba 6uia ofdaueHa MOKPEHYo II0-
CTYIIaK IPOTHB APYIITBA, T€ YKOIUKO 6u TOCTYIIaK 6110 IIOKPEHYT O POKY of, 15 fana of
IaHa obaBeIITaBama, Cys 61 Tpebaso a IOCTYIA jep He IIOCTOjU OCHOB 3a Ofi0aIBaKbe
Tyx6e. Bupn: 31111, wi. 294.
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1. IIpusHaTa nmoTpakxupama

HajnoBo/bHUju mCX0p, OlleHe NMOTpaKMBamba MOBepHOLa AYXKHUKA Y
MUKBUJALV)U jeCTe IMpU3HAIe MOTPAKMBaIba, Y LETOCTY WIN HEeNMMUYHO,
T€e CBpCTaBarbe IOTPaXMBalba y IMCTY NPU3HATKUX NMOTpakKuBamwa. [Ipusnaro
HOTpaKMBambe HaMUpYje ce y CKIafly ca IUVIAHOM OTIUIaTe AeMHNMCAHUM Of
CTpaHe JVKBUAAIVIOHOT yIIpaBHMKA, MMajyhu y Buy fa 3aKOH O IpUBpeN-
HVIM [IPYIITBYMA He Caip>ki IIocebHe ofpenibe 0 HaYMHY ¥ ITOCTYIIKY MCIIIa-
T€ MOTPaKMBabha.

CBpcraBameM IpUjaB/bEHOI MOTPaXKMBamba Y JIUCTY IPU3HATHUX IIO-
Tpa)XMBamba HMje OCTBApeHa IOTIYHa 3alITUTAa HOBepuola jep je moryhe
fla 1o UCIUIaTe MOTpaxkuBama He mobe. IlocTaBma ce mmrame Koja mpaBHa
CPefICTBa CTOje Ha pacIlofiaramy IMOBepHoIly Koju ce Hale y rope HaBefieHOj
CUTYaLVjH.

PemaBajyhu oBO mpaBHO mnTame IPBOCTENEHU INPUBPEIHU CYHO-
BU Cy MCIIPBa [IOHOCV/IN IIOTpeIIHe OfIyKe, Te Cy Ty>kOe IoBepuiana uuja
Cy NOTPaXMBamha NPU3HATA y JTUKBUJALMjY, a KaCHUje HUCY PeaNn3OBaHa,
opbanyBamy 300T HeJOCTaTKa IIPABHOT MHTepeca y3 oOpasjoxeme Ja je
HNOTpaXNBambe Beh MPU3HATO Y MMKBYUALMOHOM IIOCTYIIKY, T€ Ia Y OFHOCY Ha
IIPU3HATO MMOTPAKMBabe ITOBEPU/IAL] HEMA IIPABHM MHTEPEC 3a MOSHOIIEHE
Ty>f<6e.57 OBakBo mocTymname CyfloBa je y IOTIYHOCTU HENpUXBAT/bUBO U3
passiora jep nucta yTBpheHMx moTpakuBama y TMKBUAALNjY HEMa CBOjCTBO
M3BPIIHE VI BePOJOCTOjHE JICIIPaBe Ha OCHOBY KOje O MOBepuial; MOrao
IPUHYLHO a OCTBAapM CBOj€ MOTPAKMBaIbeE.

IIpuBpenHy anenmaumnony Cyz, Kao SPYrOCTENEHN, KacHIje je TI0 OBOM
IUTAalby 3ay3€0 MCIpaBaH CTaB fla IIOBEepUIAl] Ylje je IOTpaXKMBarbe IpU-
3HATO Y JIMKBUAALVjM, /U HYje ucIUTaheHo MMa IpaBoO Ha CYACKY 3alLITUTY,
Te je y jemHoj omnynu uctakao cnenehe: ,,Y koukpemwinom cnyuajy wyrcunay,
je dpujasuo Homipaicusarve Koje My je UPUSHATHO, anu KAKO GYHHUK 00a-
8e3y ipema Ho8epUOUY HUje USMUPUO, HoBepUnAY, UMA UPABHU uHitiepec 3a
Hoxpeitiarve HapHu4Hol Hociliyixa y kome he citiehu tpecygy — u3epuiHy uc-
ipasy, koja he 6uitiu ocHoé 3a UpuHygHo uzeputerve ... Ceaxo gpyio peuieroe
oHemoiyhuno 6u fiosepuoya ga ociiéapu ceoje Upaso cygckom 3AUTHUTLOM
umajyhu y eugy ga y uociliyiky nukeugayuje kako je peiynucano 3aKkoHom o
upuspegHum gpyuiiisuMa Hema KOHIPOe gpiasHol opiana y ogHocy Ha pag
u doctiytiarve TUK8UGAUUOHOT yapasuwca...“59

56 H.IIBermyanuH (2015), Has. unanaxk, ctp. 147-149.
57  Pememe IIpuBpennor anenanuonor cyna, Ik — 4442/2012 op 28.11.2012. rogune.

58 3akoH o m3Bpuewy u obesbehewy, Cn. Inacnux PC, 6p. 31/2011, 99/2011 - mp. 3aKoH,
109/2013 - opyryka YC, 55/2014 n 139/2014, un. 13 n 18.

59  Pememe IIpuspennor anenanyoHor cyga, Ibk — 4442/2012 op 28.11.2012. roguHze; ncTo
y: npecyna IlpuspenHor anenanuoHor cyfa, Ik — 10439/2012 ox 21.02.2013. rogune, B.
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2. IloTpaknBama 0 KOjuMa ce TMKBUJALVIOHN YIIPaBHUK
HIIje M3jacHUO

3aKOHOM O NIPMBPEIHUM APYIITBMMA IIPOINCAHa je 0baBe3a APYLITBa
Ta CBa IpMjaB/beHa IOTPaKMBalba, Kao ¥ OHA IOTpaXklBalba Koja ce 10 CaMOM
3aKOHY CMaTpajy IpujaB/beHUM, €BUNEHTUPA I IIOTOM CauyMHU IUCTY OCIOpe-
HUX ¥ PU3HATHX MoTpaxuBama.’’ Y oHOCY Ha CBaKy T0OjeIMHAYHY IPUjaBy
HOTpaXkMBama, Y 3aBYICHOCTY Of IaTyMa IIOJHOIIEHa, JPYIITBO Ma POK Of
30 mana op maHa IpujeMa fa IMOTPaKMBarbe OCIOPM U JJa O TOME Y UCTOM
poky obasectu mosepuona.’! MehyTum, ykonmko nosepuar Huje IpUMIO
Y 3aKOHCKOM POKY o0aBellTeme JPYIITBA Ja je IPHjaB/beHO IOTPaKUBambe
OCITOPEHO, jOIl YBEK HMje CUTYPaH O MCXOAy IpUjaBe MOTpaXkuBamba jep je
umak Moryhe jja je moTpaxmBame IpU3HATO, 063MPOM Jja 3aKOH He 0baBesyje
APYLITBO [ja MHAVBMAYATHO 0OaBeIlTaBa OBEPHOIIe O TIO3UTUBHOM VICXOLY
npujase noTpaxuBama.’?

Y cxmafy ca HaBefleHMM IIOBEpMIAl] ca CUIypHOUINY MO)Ke yTBpAu-
TU [ia /I je IHeroBO IOTPaKMBame IPU3HATO WINM HMje TeK HaKOH objaBe
TIOYETHOT TMKBUIAI[VOHOT M3BemTaja.”> HakoH yBU/a y OYETHY IMKBU/IA-
LIVIOHU M3BeEIITaj IOBepU/IaLl MOXKe YTBPAUTU A je IberoBO MOTPaXkKMBaibe
IPU3HATO, A je OCIOpPEHO, MAaKO IPETXOZHO Huje 0610 obaBelITeme O
ocropaBamy (d4nMe f0061ja cTaTyc MOBeproLa Ynja pujaBa Huje OGrarospe-
MEHO OCIIOpeHa) WIN Ja Ce HeroBO MOTPaKMBambe YOIIIITe He Ha/las! y JIN-
CTU NIOTPAKMBaA.

YuHu ce fia jenHaka mpaBa Tpeba JaTyl IOBEPUOLY Ylje MOTPaKUBabe
HIje 6/1aroBpeMeHO OCIIOPEHO, Kao 1 ITOBEPUOILY O YMjeM Ce IOTPaKMBAY
JMKBUJALVOHY YIPaBHUK HMUje M3jaCHMO, CaMO HA4YMH OCTBapUBama IIpa-
Ba MOXE C€ pa3NMKOBaTH. 3alpaBO INTame KOje Ce IMOCTaBba y OBOM
CIIy4ajy jecTe Ha JIM ce MOTPaXkKMBarbe Koje Huje 6IaroBpeMeHO OCIOPEHO, Te
MOTpaXkKMBambe 0 KOjuMa Ce IMKBUJALVOHY YIIPaBHUK HMje M3jaCHMO, CMaTpa
IPU3HATUM, OFHOCHO Jja JIX IMA MECTa CXOJHOj IPMMEHM IIPaBU/Ia CT€YajHOT

nocrymka.®*

IMTonasehn ox ycnoBa 3a mpuMeHy aHa/lOIMje y OBOM CIIY4ajy, a TO je
VHTEpPEeC KOju ce ITUTH Ofpen6oM 3aKOoHa O CTedajy KOjoM ce yBOIM MPeTIIo-

MapKOBI/Ih, HAB. YIAHAK, CTP. 77.
60  3IIH, un. 535 cT. 1.

61  3II], un. 535 cT. 2. O MoryhHOCTM pasnIUYUTOr TyMadera 3aKOHOM IIPOIMCAHOT POKa 3a
obaBellTeme O OCOpaBamwy MoTpaxnBama Bufety: H. IIsetwyanun (2015), Has. una-
Hax, cTp. 144.

62 H. IlBermyaumH (2015), Has. unanak, cTp. 144.
63 3IIM, un. 536.

64 YV cTeyajHOM IIOCTYIKY NMOTPaXMBake KOje HMje M3PUUYUTO OCIOPEHO CMaTpa ce Npu-
saatum (3C, un. 116).

72



10-12/2015. JoBana Bemmukosuh (ctp. 56-78)

CTaBKa CTaTyca IPU3HATOr IOTPa)KMBakba, HECIIOPAH j€ 3aK/by4aK Jja Cé OBOM
ofipef6OM IITUTE ITOBEPUOLY KOjU Ha APYTM HA4MH He OUM MOI/IM Ca OCTBa-
pe CBOje MoTpaXkKuBalbe, OCUM Y OKBUPY CTe€4ajHOT IOCTyIKa. Hasemeno us
pasjora jep IpOTUB CTE€YAjHOT AY>KHUKA He ITOCTOjM MOIyhHOCT IOKpeTama
MAapHMYHOT V1M M3BPIIHOT IIOCTYIIKa pPajyl HaMUpeha MOTpaKMBama Koje je
HaCTaJIo IIpe IOKpeTama CTeYajHOr MOCTYIIKA.

Y cnydvajy nMuMKBMIOAIMOHOT IOCTYINKA IOBEPWIAll HUje Y TaKo He-
IIOBO/BHOM II07IOKAjy jep je HPOTUB AY>KHUKA y MTUKBMUAALMju Moryhe IOKpe-
HYTM KaKO NAapHMYHM, TAKO U IOCTYIAK IPUHYJZHOT M3Bpuiema. Ha ocHo-
BY HaBeleHOT IPOMCTMYE, [la YC/Ie[, M30CTaHKa I0CeOHe perynaaTvBe OBOT
NNTamba, Teé HEMOTYNHOCTM CXOfHe NpMMeHe IpaBM/Ia CTEYajHOT IIOCTYTI-
Ka, TIOTPaXMBame IPUjaB/beHO y TMKBUIALV)H, a Koje Hije O1aroBpeMeHo
OCIIOPEHO, OJHOCHO O KOMe Ce JTMKBUIALMOHM YIIPAaBHUK HUje M3jacCHUO He
Moxe ce cMarpati TipusHaTUM.®® O631MpoM Ha UMIbEHUIY Jla TIPUjaB/bEHO
NOTpaKMBamkbe Mopa OMTM IIPU3HATO WIM OCIIOPEHO, 3aK/bydYaK je ha y
rope HaBeIeHMM OKOMHOCTMMA MOBEpM/IAl] MMa CTAaTyC MOBEPUOLA 4uje je
HOTpakKMBarbe OCIIOPEHO.

IloBepunan 4mje je MOTpaKMBalbe OCIIOPEHO MMa IIPaBO fia MOKpe-
He MOCTYIAK IIpeJ] HaJUIeKHMUM CY[IOM Y 3aKOHOM IIPONMCaHOM POKy of 15
JlaHa Off laHa IpujeMa oOaBelITerma O OCIOpaBamy NOTPAKUBamba, Te Y
CK/Iafly Ca HAaBEJEHMM MCTO NPABUIO NPUMeEIbyje Ce M Ha IOBEpUOolEe 4uje
IOTpaXXMBambe Hje 01aroBpeMeHO OCIIOPEHO, OJTHOCHO O 4Mjoj Ce TpujaBu
HOTpaXKMBamba MMKBUJALMOHN YIIPaBHUK HUje usjacHuo. Ilpumemyjyhu Ha-
BeJleHy ofipef0y Ha KOHKpeTaH C/Iy4aj IIPOUCTHIYe Ia IIOBEPHOLY O YMjeM ce
NOTpa)kBamby TMKBUJAIIVIOHY YIIPAaBHUK HMj€ M3jaCHIO, POK 3a IOKpeTarbe
IIOCTYIIKA IIOYMIbe J]a Tedue Off AaHa 06jaB/byBamba MOYETHOT TMKBYU/AIIVIOHOT
U3BeELITaja, a IOBEPUOLy uMje je IMOTpaKuBame HeOIaroBpeMeHO OcCIope-
HO Off /jaHa IpujeMa obaBellTea O OCIHOpaBamy, MehyTnM y oBoM ciydajy
POK 3a ITOKpeTame IIOCTYIKa He 611 MOrao OMTHU Y1 Of UCTeKa poKa of 15
IlaHa Off laHa 06jaB/bMBama MMOYETHOT JMKBY/ALMOHOT M3BeIITaja, 0631MpoM
Ha TO /la y HaBeIeHOM TPeHYTKY HOoBepuIal] epMHUTUBHO Ca3Haje fa My je
HOTpaXkBarbe OCIIOPEHO.

3. OcniopeHa noTpaxnBama

IIpunukoM foHOIIEbA OfTYKe O OCHOBAaHOCTH NPYjaB/beHNX IIOTPaXkul-
Bama JMKBNUAALVIOHM YIIPaBHMK VIMa IOTHYHY c1060ay, 063upoM Ha TO #a

65 3C, um. 88 m 93.

66 IIpuBpenHu amenauuoHu cyn, bunilien cygcke Gipakce tpuspegnux cygosa, 6p. 3/2010,
IIMTamkba ¥ OATOBOPYU — MaTepUja/HO IIPaBo, MMUTame 6p. 26 u 43. CynporHo BumeTn: H.
IIBetnyanus (2015), Has. unanax, ctp. 145.

67  3IIM, un. 535 cT. 4.
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3akoH o IIpMBpETHNM OPYLITBMMA Y TOM IIOI/IEAY HE IIOCTaB/ba OrpaHNY€IbA,
OCMM TpaBWIa Jla Ceé jefMHO He MOTy OCHOPUTM HOTpaKMBama Koja ce
3aCHMBajy Ha M3BPUIHOj UcrpaBi.’® OBaKBO pellera ce MOYKe KPUTUKOBATH
y oba pena.

Hajmpe, nenucxopguuje pemerme 6u 6110 Oa je 3akoH 06aBe3ao /K-
BUJJALMOHOT YIPaBHMKA fa MPY>KM MUHMMYM [OKasa O OCIIOpaBamy
HOTpaKMBamba KaKo Ou ce M30er/In HenoTpeOHY ciopoBy, uuje he Tpoikose
y cryd4ajy TyOMTKa CHOCUTM CaMO [PYIUTBO, T€ je OBAKBO pellerbe Ha IITe-
Ty WIaHOBA JPYIITBA jep Ce OBAKBUM IOCTYIAabeM yMambyje TMKBUAALVIOHN
OCTaTaK.

MelyTim, MHOTO je cITIOpHMje 3aKOHCKO pelllere fla Huje Moryhe ocro-
paBaTy MOTpaKMBambe KOje ce 3aCHMBa Ha M3BpIIHOj ucnpasu. He Buan ce
HUjellaH PasjIorT 3a IOCTOjarbeé OBAKBOT Pellerba, OCUM 3alITUTE IOBEpUIalia
KOja je CBaKaKO HeOIXo/Ha. [loBo/bHa 3aIITHTa OBEpH/Ialia y OBOM CITy4ajy 6u
OuIa ocTBapeHa Jja je 3aKOH OTPaHMYMO OCHOBE OCIIOpaBama MOTPaKMBaba
KOje ce 3aCHNMBA Ha M3BPIIHOj UCIIPABM M TO Ha OHe pasjore 360r Kojux 6u
Ce M3BPIIHA MCTIPaBa MOIIA OCTIOPABaTH y U3BpuIHOM mocTynky.” Kako je
Moryhe f1a je ZPYIITBO MCIYHUIO CBOjy 00aBe3y MO U3BPIIHOj UCIIPABHU, UIN
je HacTyNMO HEKM [IPYTU OCHOB 33 OCIOpaBaibe NOTpaKMBaiba, NYKHUKY Y
JMKBUJALV)Y Y TOM C/Iy4ajy jeAMHO IpeocTaje ja He MCIyH! 06aBesy, IOILITO
je 1o 3aKkoHy o06aBesaH Jla TAKBO NMOTPAKMBambe CBPCTA Kao NMPU3HATO, 360T
Jera 611 moBepy/Ial, MOpao MOKPEHYTH MOCTYIAK M3BpIIema y KoMe 61 ce
YTBpAuIa HEOCHOBAaHOCT MOTPaXKMBamba.

IloBepuan, ocriopeHOT MOTpaKMBamwba, YKOIMKO He K€U Ja HeroBo
HOTpaXuBamwe Oyfe IMpeKIyAupaHo, obaBes3aH je fa y poKy of 15 fmaHa of
IaHa mpyjeMa obOaBelITemha MOKPeHe IOCTYHAK Ipef] Ha/JIeKHUM CYHLOM U
[ia'y ICTOM POKY 06aBeCT JPYLITBO O IIOKPETamby HOCTynKa.70 Hagenena 3a-

68  3II[, wm. 535 cr. 3.
69 3akoH o usBpuiey u obesdebermy, wr. 42.

70  3I1]] He obaBesyje MMKBMAALMOHOT yIPAaBHNUKA fa y OOaBeIITely KOjUM CAOIIITaBa
IIOBEPHOLY fIa jeé HEeroBo IOTPaKMBamke OCIOPEHO MCTOBPEMEHO yKake Ha MoryhHocT
IIOKpeTama CY[CKOI IIOCTYIKA y 3aKOHOM IIPONNMCAaHOM pOKy of 15 fmaHa of faHa
mpujeMa oOaBelTemha, Te O MOCeAUliaMa MPOIylITaka TOKpPeTaha TAKBOT IOCTYIKA
(npexnysuja mpapa). ViMajyhu y Bupy 036M/BHOCT IOCIemuIie IPONMYIITama poKa 3a
MIOKpeTarme CYyACKOT TOCTYNKA, y OBOM C/Iy4ajy MMa MeCTa CXOJHOj IPMMEHM IMpaBuia
CTeYajHOT MOCTYTIKA, Y KOMeE y CIy4ajy OCIOpaBamba MOTpakKMBama CTeYajHM Cy/uja TIo-
CeOHMM 3aK/byYKOM yryhyje moBepuola Ha HACTaBaK, OGHOCHO IOKpeTabe MapHIUIHOT
nocrymnka (3C, 4. 117), jep je mHTepec KOju ce IITUTY OBOM OfpefboM jefHaK y 06a mo-
crynka. H. [Isetnuanus (2015), Has. unanax, cTp. 143. IlocTap/ba ce muTame NOCTOjamba
CaHKIUje y CIy4ajy M30CTaHKa ynyhmBama Ha IIOKpeTarme ofroBapajyher mocrymka on
CTpaHe TMKBUJALIMOHOT YIIPaBHMKA. Y OBOM C/Iy4ajy CaHKIMja MOXKe OMTH jeHaKa Kao
y CIydajy Kajia y oIjlacy O HOKpeTamwy NMOCTYNKA VIM VHAVBUJYaTHOM O0aBeIITerby
M30CTaHe YIO30perbe O Moc/euIiaMa MPONyIuTaka MpyjaBe MOTPpaKMBamba.
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KOHCKa ofipezifa je n3a3Bajaa MHOTO IIpo6jieMa y IIPaKcy, Te je MOoCTasIo Crop-
HO JIa JIY TEPMUH ,IIOCTYNAK Ipefl HaJJIeKHUM CYAOM" MOfipa3yMeBa CaMo
HMApHUYHY VIN YK/bY4Yyje M U3BPIIHY IIOCTYIIAK, T€ Y CJIY4ajy ITapHUYHOT I10-
CTYIIKa Jja M Ce TIONHOCH JeKIapaTOpHa WM KOHJeMHAaTOpHA TyX0a.

Y ckmany ca HaBefleHUM CY[OBU Cy jefIHO BpeMe CMaTpaji Ja ce IOf-
HOCH JIeK/TapaToOpHu TyX6eHn 3axtes.”! O6pasioxere 32 OBaKaB CTaB G110
je ma je [OBO/BHO yTBphMBarme OCHOBAHOCTH IOTPaXKMBamba Kako 61 3aTum
HOTpaKMBambe OWIO YBPIITEHO Y IUCTY IPUSHATUX NMOTPAXKMBatba M HAKOH
TOTA Jla/be Pea30Balo y CKIaAy ca yTBpheHMM mmaHoM oTmiate. VI3 pas-
nora Koju cy Beh n3HeTH, OBakaB CTaB CyJia je Y MOTIIYHOCTH HEeIIPUXBAT/bUB,
jep cBpCTaBame y NUCTY MPU3HATUX NMOTPAXKMBama He MofpasyMeBa fa he
HOTpaKMBambe OUTI HAMMUPEHO.

Ca gpyre cTpane y BeheM O6pojy ofjyKa CyfioBU Cy 3ay3e/i CTaB fja ce
HOJHOCK KOHIEMHATOpHa TyX0a, ~ Koju ce cMaTpa jeAMHUM MCIIPaBHUM U3
passora koju he 6uTy y HacTaBKy 06jallbeHn.

ITopen HaBeneHa iBa CTaBa, I0jaBuo ce u Tpehu npaBHM 3ay3eT y Of-
nykama IIpuBpenHor anemaunoHor cyaa. Hanme, y ofyrykama HOBUjeT fary-
Ma MMEHOBAHU CYJ| je MUIUbEHa [ja MOIITO 3aKOHOM HMje M3PUYUTO HaBe-
[IeHO KOjM IIOCTYIIaK, OBHOCHO BPCTa TY)XOe je y MuTamy, MOBepwIal duje
je IoTpaKuBame OCIIOPEHO Off CTpaHe TMKBUJALIMOHOT YIIPAaBHMKA IO CBOM
1360py MOXKe fja IIOffHeCe AeK/IapaTOpPHY WM KOHJEeMHATOpHY TyX0y. OBa-
KaB CTaB CyJa je Y HOTIIYHOCTY MOTPelIaH 1 CYIIPOTaH Kako 3aKOHY O MpH-

Bpe€IHMM OPYLITBMMA, TAaKO U OIIIITVM HNpaBWINMa IIApHNYIHOT 1'[0CT}71'II(23..73

Tyx6a xao mapHMYHA pajitba KOjoM ce HmoKpehe mocTymak IpeTro-
CTaB/ba IIOCTOjabe IPABHOT MHTEpeca, Koju IpefCTaB/ba IMpPOLECHY IIpeT-
IIOCTAaBKy O KOjOj CYJ BOAY padyyHa 10 CryX0OeHoj mykHocTu.” IIpaBHuM
VIHTepeC MOpa IIOCTOjaTH KOJi IOfIHOLIema CBake TY>KOe, KOHIeMHaTOpHe,
JleK/TapaTopHe MM KOHCTUTYTHBHe. > [[paBHY MHTepec 3a TIOIHOMIE e TYX-
Oe IOCTOju YKONMMKO ce caMo ofpeheHOM BpcTOM Ty>kOe MOXKe OCTBapUTU
IpaBHa 3aLITUTA, CYIIPOTHO IIPAaBHM MHTEPeC He IIOCTOj1 YKOIUKO Ce IpaBHa
3aIITUTA MOYKe OCTBAPUTY Ha epUKACHU]U HAYMH Y TTAPHIYHOM MOCTYTIKY.®

71  Pememe IlpuBpenHor amenanmoHor cypa, Ik — 4442/2012 op 28.11.2012. rogune. H.
Appamosuh, B. Ilepuumh, Has. unanax, ctp. 297.

72 Pememe Bumer cyma y Hosom Capy, I'x — 4433/2013 op 14.10.2014. rogune; npecyza
ITpuBpennor anemannonor cypa, Ik — 9912/2011 ox 21.12.2011. rogune; pememe [Tpn-
BpeJHOT amnenalnoHor cyaa, Ik — 4442/2012 op 28.11.2012. ropuHe.

73  VImajyhm y Bumy fa y HOCTYIIKy Y KOMe je CYJ 3ay3e0 M3HETU CTaB, UCTH jOII YBEK Hiuje
IIPaBOCHa>KHO OKOHYaH, ayTop Huje y MOoryhHOCTH [a HaBefie CYACKM Opoj IpeaMeTa.

74  Anexcanpap Jaxmmh, Ipahancko époyecto fpaeo, 5. 3name, IIpaBHn dakynreT YHu-
BepsuteTa y beorpany, 2010, ctp. 251.

75  A.Jakummh, Has. geno, ctp. 253.
76  A.Jakumh, Has. geno, ctp. 253.
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Kop xoHzieMHaTOpHOT Ty>KOeHOor 3axTeBa (ocyfe Ha YMHUAOY) IPaBHU
MHTepec 3a MOJHOLIeHe TYX0e ce IPeTIoCTaB/ba, JOK Ce KO JeK/IapaTOPHOT
3axTeBa y CBAKOM KOHKPETHOM CJIy4ajy Mopa IIoceOHO HOKasyBatriL.”’

YKONMMKO He ITOCTOjU MpaBHM MHTEpPeC 3a IOJHOIIemhe TyXOe, TyX6a
ce ogbamyje.”®

Y npaBHOj Teopuju M CY[CKOj IIPAKCU 3ay3€T je CTaB Jja eKIapaTOpHN
TY)XOEH! 3aXTeB MMa CYICUVjePHY KapaKTep y OZHOCY Ha KOHJ/I[eMHATOp-
HM, Te YKOIMKO TY>KWJIAl] MOXe Jja IOffHece KOHIEeMHAaTOPHY TYXOy, Hema
TIpaBHIM MHTEpeC 3a TOHOMIEe NeKnapaTopHe Tyx6e.”” HapemeHo u3 jsa
pasnora. IIpBo, cBaky KOHIEMHATOPHM 3aXTeB y ceOM Cafp>kKu U OIJIYKy O
OCHOBAHOCTH, OJTHOCHO O IIOCTOjamy ofpeheHor mpapa nm mpaBHOT OFHOCA.
JIpyro, [eKIapaTOpHU TY>KOeHM 3aXTeB, OfHOCHO IIpecy/ia JOHEeTa Ha OCHOBY
IeKIapaTopHe Ty)k0e Huje of00Ha 3a U3BpIIelbe, Te TOBepIIal, O0IUramm-
OHOT IIpaBa Ha OCHOBY JIeK/IapaTOPHOT 3aXTeBa KaCHUje He MOXKe TOKPEHYTI
VI3BPILIHY ITOCTYIIAK.

Mako mpernocraBka fa Ty>XMal, KOju MOXKe Jla TIOflHeCe KOHJeMHa-
TOPHY TY>KO0Y, II0 ICTOM OCHOBY He MOJKe Jla IIOHece U IeK/IapaTOpHy TYXOY,
HIje alCoMyTHA, YIJIABHOM MOTYRHOCT KOHZIeMHal[yje UCK/bYy4dyje IIOCTOjarbe
TIpaBHOT MHTepeca 3a fekmaparyjy.>’

Vmajyhu y Bupy cBe HaBefieHO, Te ofpende 3aKOHa O NPUBPENHUM
OPYIITBMMA, YIPKOC YMIEHUIIM [ja 3aKOH HIje U3PUUINUTO HaBeO KOjy IOCTY-
IIaK, OJHOCHO BPCTa TyXX0e je y NUTamy, YMHNU Ce Ia Cy HeJoyMuIle CyAcKe
IIpaKce HeollpapjaHe. 3aKOHOM O IIPMBPEJHNUM [JPYIITBMMA jaCHO je IPOIIN-
CaHO fla NMKBUJALMja He ClipeyaBa MOTyhHOCT IoOKpeTama 1 Bohemwa Cys-
CKOT TIOCTYTIKa, Kao 1 ofpehusame u crposoherma npunyaHor nsspurersa.t!
Y ToMm morneny nmosepuial uuje MOTpaKMBambe ITIaCK Ha YMIbembe, a Koje je
OCIIOPEHO Off CTpaHe JIMKBUAALVMOHOT YIIpaBHMKA, HeMa IPaBHU MHTepeC
3a MOJIHOIIee JeKIapaTopHe TY>X0e, jep He IOCTOj) HMjefHA IpelpeKa aa
HofiHece KOHIEMHATOPHM 3axTeB. JJOaTHO YKONIMKO je y IUTamy HOBEpU-
JIa1] KOjM pacronake BepOJOCTOjHOM MCIIPABOM, MOXKe TIOKPEeHYTY M3BPIIHN
HOCTYIAK, Te He MOXe OuTyu y o6aBe3u fa IOKpeHe VICK/bYYMBO MAapPHUYHU
MOCTYIIaK.

Kapa ce morpaxkuBamwe He 6M MOITIO OCTBAPUTHU Y M3BPIIHOM HOCTYII-
Ky, Kao IITO je C/y4aj ca LY>KHUKOM Yy CTedajy, HoBepual 6u MMao IpaBHU
MHTepec (caMo) 3a MOJHOIIeke IeK/IapaTOPHOT TYXOEHOT 3axTeBa.

77  A.Jakumh, Has. geno, ctp. 257.
78  3IIII, 4. 249.
79  A.Jakumh, Has. geno, cTp. 262.

80 Bopusoj Craposuh, Panko Keua, Ipaharcko tipoyecro tipaso, IlpaBuu daxynrer Yuu-
BepsuteTra y Hosom Capy, 1998, cTp. 214-217.

81  3IIM, un. 527.
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V 3akmpydak

[ToBepunan, my>XHMKa Hajl KOjUM je IOKPEHYT JIMKBUJALMOHM IIO-
CTYIIAaK CBOje MOTpakiBarbe MOXKE OCTBApUTH jEIMHO Y OKBUPY IOCTYIIKA,
Ha OCHOBY OmaroBpeMeHe IIpMjaBe MOTPAaXMBama. Y 3aBUCHOCTU OFf Jp-
JKama NMKBUJALMOHOT YIPaBHUKA, IOBEPU/IAL] IOTPAXXMBAe Y MOTIYHO-
CTU peanusyje y OKBUPY NMKBUJALMOHOr IOCTYIKA, VM Jla/by 3alITUTY
OCTBapyje MpeJ, HaJIIeXXHUM CYJOM.

Kaxo je mpujaa noTpakubarba IPENyCI0B 3a HAMUPEREe MOTPAXMBaba
npeMa Jy>KHMKY Y JIMKBUJALVjJ, HEONXONHO je la ce MOBepuIal] Ha afek-
BaTaH HaulH 00aBecTV O IIOKpeTamy IIOCTYNKA. 3aKOH O HPUBPENHNM
ApyIITBMMA IPONNCYje ABa HauMHa obOaBelITaBama IIOBEPNOLA, IIPBO Y
BUJY jaBHOT 06aBellTaBama 00jaB/biBabeM OI7Iaca O MOKPeTaby IMOCTYIKA
Y MHVBYYaTHO o0aBellTaBame IMO3HATX OBepy/Iala APYIITBA, IICAaHNM
obaBelmTeleM Off CTpaHe JIMKBUJALMOHOI YIPaBHUKA. 3Ha4yajaH MPOIYCT
3aKOHOJIaBIIa Y OBOM JI€/Ty jeCTe M30CTaHaK CAaHKLMj€ Y CIy4ajy HEUCIIYIbEerha
ob6aBese afieKBaTHOT o0aBelITaBamka MOBEpUIaLia.

IIpujaBy noTpaxkxuBama y 06aBesy Cy jja IIOJHECY CBYU OBEPYOLM KOju
npeMa JIpylIITBY Y MMKBUAAIM)Y MMajy ofpeheHa obnmuranmona npasa. YKo-
JIMKO IpyjaBa MOTPaXKMBaka M30CTaHe, IOTPaKUBamwe he OUTH IpeKIyan-
paHo. OBaKBa CaHKI[Vja 32 M30CTaHAK O/IarOBpeMeHe IpyjaBe MOTPaXXMBarba
y NMMKBUJIAIIMOHOM IIOCTYIIKY HUje aJieKBaTHA IIPaBHOj IPUPOAN U HAUMHY
IpecTaHKa OO/MUTalMOHNX IpaBa, 300T Yera je CTaTyc IoBepuIala Kojyu HUCY
6/1aroBpeMeHO IpUjaBIUIN IOTPaXNBatbe y IMKBUAALVjM BeoMa criopaH. Ha-
BeJIeHO U3 pasjiora jep Huje Moryhe mo6uTu npaBHO nep¢deKTaH OAroBop Ha
HMTambe KaKo Cyf Tpeba [a MOCTYIV YKOMMKO IIOBepuIal; Koju Huje 6maro-
BpeMEHO IIPMjaByO MOTPaKMBambe IOKPeHe MOCTYIAK Ipef CYOM, OZHOCHO
Ia 7 Cyn TyXO0y Tpeba na ofbmje mm ofbanu. BepoartHo je sa 6u cynosu y
IpaKCcy 3ay3e/M CTaB Jja ce TY>k6a ofidailyje 360r IpOITyIITamba 3aKOHOM IIPO-
IJCAaHOT POKa 3a npujaBy. Mehynm, nako 36or mpomnmcaHe caHKIMje MOBe-
pwiar; He 611 MOTao OCTBapUTH IOTpaKMBambe IpeMa JpyLITBY, Tpebano 6u
IO3BOIUTY IOJHOLIEHE Ty>KOe IPOTHB WIAHOBA APYIITBA, HAKOH pacIofese
NMKBUAAIMOHOT OCTATKa, Y TPaHNIlaMa 3aKOHOM JiepuHICaHe OATOBOPHOCTH
U POKOBA 3aCTapeIOCTH, jep KaKo je y pafly 06jallmbeHO M30CTaHaK IIpyjaBe
HOTpaKMBamba He MOXKe OUTM OCHOB 3a IpeCcTaHaK OOMUralMOHOT IpaBa. Y
OBOM CJIy4ajy JJOBO/bHA CaHKIMja 3a HeOIaroBpeMeHO IOCTYyIame I0Bepu-
Jala jecTe yMameme MMOBJMHE U3 KOje ce MOTy HaMupuTy (orpaHMdeHa Ha
BPEHOCT TMKBUAIMOHOT OCTATKA).

Opnyuayjyhn o mopHeTm mpujaBaMa HOTpakMBarba, NTMKBUAALINO-
HJ YIPaBHMK MOXe IIOCTYNUTK Ha TPU HauyMHa. JIMKBUAAIIMOHU yIIPABHUK
MO>Ke TIPU3HATYU WV OCIIOPUTH IOTpakuBamwe. Takobe, mocroju Mmoryhnoct
fia ce MMKBUAAIVIOHM YIPaBHMK YOIIIITE He M3jaCHU O IpMjaBIL.
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IloBepuona o 4ujoj ce npujaBu NOTpakKMBamba IMKBUALIOHN YIIPaB-
HUK HUj€ V3jaCHMO MM TO HUj€ YYMHMO y 3aKOHOM IIPONNCAHOM POKY, Y
IIPaBHOj 3alITUTK Tpeba M3jeHAYNTY Ca IIOBEPMOLEM OCIOPEHOr MOTpa-
JKMBarba, OfHOCHO Y JMKBUJALMOHOM IIOCTYNKY HEMa IIPETIIOCTABKE O
IpU3HaKY MOTpaKMBamwa. Y JMKBUIALMOHOM IOCTYIKY HpPMjaB/beHO IIO-
TpaXkuBame MMa CTaTyC NPU3HATOT NOTpPaXkMBamlba CaMo y CIIy4ajy U3puun-
TOT IIpM3HaIba Off CTpaHe IMKBMIALVIOHOT YIIpAaBHMKA.

IloBepunan ociopeHoOr MOTpaKMBama 3allTUTY CBOjUX IpaBa OCTBa-
pyje y cyackom moctynky. IloBepuman Koju pacronake BepoJOCTOjHOM JIC-
IIpaBOM MOXKe ITOKPEHYTM M3BPIIHM MOCTYMAK, NOK y APYTUM ClaydajeBMMa
HOBepIIalL] IIOTHOCH KOHIEMHATOPHY TY)XOY pajy CTUIjamka M3BPLIHOT Ha-
C7I0Ba y IW/by HaMMpema CBOT MOTpaxyBama. [loBepmmar obmuranymoHor
IIpaBa 4lje je MOTpaKMBambe OCIIOPEHO Y IMKBU Al[Mj) HeMa IIpaBHU MHTepeC
3a IOJHOIIee leK/IapaTopHe Ty>k6e, 0031poM Jja IOKpeTame IMKBUaLuje
He yTu4e Ha Boheme IOCTyNKa POTUB JPYLITBA.

Jovana VELICKOVIC, M.A.
a.o.d. Jankovi¢, Popovié, Miti¢

COLLECTING FROM A DEBTOR UNDERGOING
LIQUIDATION

Summary

The article analyzes the legal protection of creditors of a debtor undergo-
ing liquidation. From the moment of initiation of the liquidation proceedings,
creditors can collect debts incurred before the proceedings were initiated only
within the proceedings, based on timely reporting of their claims. Depending on
the assessment of reported claims and the viewpoint of the liquidator, creditors
can secure full protection through the liquidation proceedings or seek further
protection in judicial proceedings. As the liquidation procedure is insufficiently
regulated in Serbian law, consequently there are numerous contentious issues
in practice relating to legal protection of creditors, which will be discussed in
this paper. Among the most important are the issues of whether a claim which
a creditor reported on time in the liquidation proceedings, and the company
did not dispute on time, is considered recognized under the law, and whether a
creditor whose claim is disputed in liquidation proceedings needs to initiate a
lawsuit seeking declaratory or condemnatory judgment.

Key words: liquidation, mutatis mutandis, claim, notification, report,
dispute, lawsuit, judicial proceedings.
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KOMEPIUJAJIHU KPEOUTHU ITPEMA 3AKOHY
O JEBM3HOM IIOCJIOBAILY PEIIYBIINKE CPBUJE

Pe3ume

Peiynucarve komepyujantux xpequilia Ha jequHcilieer HaAUUH y 3aKOHy o
gesusHom iocnosary omoiyhaea onakuiano tpahere kpeguilinux 1ocnoeéa ca
uHoCTHpancitieom usmehy nuya Koje ce UpopecuoHanHo He base genaiminouthy
kpeguiiuparoa. IIupoko HoCilias/beHOM gedUHULUJOM KOMEPUUJATHUX Kpe-
guiiia gpxcasu je omoiyheno tpaherve uciiyweroa céux obasesa u3 yiosopa o
CiloTbHOAPIOBUHCKOM TipoMmeilly pobe u ycryia kog Kojux ce obasese ClipaHaka
He UCUYrasajy UcCiiospemero.

Y upeom geny paga aywiop ananusupa eKOHOMCKY CYUWIUHY Komep-
UujanHux Kpeguitia y uumy pasjauirberva houipede 3a ruUxo8um HoceOHUM
peiynucarvem. Ayitiop ce 6asu ojmom Komepyujantoi kpeguitia ipema 3axoHy
0 gesusHoM HiOC/I06atY U HAPOHUTHLO UCTiUYe PA3NUKY usmehy duHaHcujckux
Kpeguiia u iH36. ,HeUpasux” komepyujannux xpequitia (fiocnosa u3eosa u
ye03a pobe u ycnyia Koju ce cMmampajy komepuujanium kpequitiuma). Y gpy-
iom geny paga ayimop uctiude cileyuduuHociiu yiosaparwa KOMepUujanHux
Kpeguitia Kpo3 potiucusaree ioceOHuUx 3axiiesa 3a uszsewiiasare Hapogre
6anke Cpbuje o osum fiocnosuma, 3aitium Kpo3 toceban pexcum ogpehusara
pokosa gociienocitiu u HoceOHOCTHU Y UpeHocy U tpebujary HoTHpaNueara u
gylosatva U3 08UXx yiosopa.

Kmyune peuu: xomepyujantu xpeguitl, gesusHo iocnosarve, CilopHOpPio-
BUHCKU Upomeiti, ognaiare tnahawa u tnaharee yHaipeg,
(He)pesugeniil.
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I YBop

KoMepiiujanHu KpeuTH 1 3ajMOBI’ TIOBE3aHM Cy ca TIOCTIOBMMA YBO3a
u 13Bo3a m3Meby pesujeHaTa U HepesNieHaTa M OJ M3Y3€THOT Cy 3Hadaja
3a TIOACTUIAbE CIIO/BHOTPIOBMHCKE pa3MeHe pobe ¥ yCayra, IITO HOACTIYe
npuBpenHy akTuBHOCT y Cpbuju u TuMe yTrde Ha noBehame O6pyTO ApyuIT-
BeHOT' IpousBopa.” Komepumjamum Kpemutu Cy BpCTa KPeFUTHUX IIOCIIO-
Ba Ca MHOCTPAHCTBOM, KOj¥I Ce CBPCTaBajy y KaIlMTajIHe IIOC/IOBe, Ia Ou ce
MoITIa O4eKVBaTK ofpeheHa orpaHnyera y IOITIeRy 3aK/byderba 1 006aB/baba
THX IIOCIOBA, paiM OTK/Iamalba MOTEHLMja/HMX HeraTMBHUX edekaTa Ha
MOHeTapHy ¥ JIeBU3HY TOTUTHMKY M TIOCTM3aibe YHYTpallllhe PaBHOTEXe.’
Mebytum, Baxkxehum mpommcruma Hucy npensubeHa TakBa orpaHmuema, ¢
0631poOM Ha TO fja OBM KPERMTHU IIpaTe ¥ ONAKIIABAjy TPrOBUHCKY IIPOMET
usMeby pesnpieHata u HepesupeHara.

OBakaB IIPUCTYII Y CKIazy je u ca MehyHapopgHO mpeyseTum obaBesa-
ma Cp6uje. Haume, Cpbuja je mormmcuBameM Criopasyma o ctabunmsanuju
u npuppyxuBamy usMely EBporicknx sajeqHuIia 1 BUXOBUX ApXKaBa WIaHMU-
11a, C jenHe cTpaHe, n Peryonmuke Cpbuje, ca fpyre cTpaHe, npeysena obase-
3y obesbehema cmobogHOr KpeTama KalmTaaa Koje ce Tude KOMepIujaTHuX
KpenuTa usMehy pesumenaTa u Hepe3uieHaTa KOju MMajy IpeOMBaIMIITE ¥
jemHOj of cTpaHa mornycHuna CriopasyMa, U TO Off TPEHYTKa CTyITama Ha
cuary tor Criopasyma.” Ilwb perynmanuje KoMepuujaTHUX KpemuTa y 3a-
KOHY O JIeBM3HOM IIOC/IOBalby OMO je YIpaBO YCIOCTaB/barbe NUOepaTHoOr

1 ¥V texcty hemo 3a ob6e kareropuje koMeplujaJHUX KPEFUTHUX HOC/IOBA Ca MHOCTPAH-
cTBOM (KOMepIMjalHe KpeguTe U KOMeplujanHe 3ajMoBe) npensubete y 3akoHy o He-
BU3HOM nocnoBawy (Cnyxbenu inacnux PC, 6p. 62/2006, 31/2011 u 119/2012; name y
¢dycHoTtama: 31II), ur. 2 Tad. 21, KOPUCTUTU U3PaA3 ,KPEOUT, OCUM aKO KOHTEKCT He
3axTeBa Apyraduje.

2 Ante Karynapuh, Bauka - Gpunyutiu u ipakca 6aHkoeHol ifocnosarea, VI3maBadko-
MHCTPYKTUBHU 61po, 3arpe6, 1981, ctp. 305; Muoppar Marejuh, Muogpar JopaHosuh,
Banke u xpeguitiu, Crpy4yHa Kmura, beorpag, 1977, crp. 134-135; Muow Byukosuh,
Qunancuparwe ciiowHe ipiosute, 3aBop 3a usgaBame yibeHnka COPJ, Beorpag, 1964,
crp. 52-53.

3 Tarjana JoBanuh, Haupa BenknpaHe, ,,JInbepanusanyja geBusHor mocnosama y Cpouju',
y: Byk Pagosuh (yp.), Yexknahusarwe iiocnostoi ipasa Cpbuje ca iipasom EY, Beorpar,
2014, crp. 174.

4 3011, un. 10. Victo mpensuba 1 3akoH 0 CIO/BHOTProBUHCKOM mocnoBawy (Cryicbenu
inacnux PC, 6p. 36/2009, 36/2011 - mp. 3akoH u 88/2011), u. 5.

5 Y 63.2 Cnopasyma o cTabummusanuju u npuppyxusamy usmeby EBponckux sajegnuiia
" BUXOBMX Ip)KaBa 4IaHMIa, 0bjaB/beH Ha MHTepHeT cTpanuim KaHienapuje sa eBpor-
cke uHTETpanuje, http://www.seio.gov.rs/upload/documents/sporazumi_sa_eu/ssp_prevod_
sa_anexima.pdf, 14.1.2015. Ha3aus 0BOT [JOKyMeHTa Ha eHIVIECKOM je3uKy je Stabilisation
And Association Agreement between the European Communities and their Member States,
of the one part, and the Republic of Serbia, of the other part n Takobe je o6jaBmbeH Ha
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IIocioBama Ha AE€BU3HOM TPXKUIITY I/I3Meby IIpUBaTHUX AMLA Y3 Hpaherbe
IbUXOBUX aKTUBHOCTU Ol CTpaHE [p>KaBe.

IT ITojam KOMepIjaTHOT KpeauUTa

1. TpaguuoHamHO cXBaTame KOMEPIjaTHOT KpenynTa

TpagniuonanHoO ce MOA MOjMOM KOMepUMjalHOT (TProBavkor, de-
PaHTCKOT) KpeiMuTa CMaTpa Ofjlarame JCIyHbema obaBese jeqHe YrOBOPHe
CTpaHe 13 yroBopa Koju 3a IpegMeT ¥Ma IpoMeT pobe mam ycimyra. AKo ce
KpefuTHpatbe BPLIM HEIOCpeaHO 13Mel)y yroBOpHUX CTpaHa, ped je 0 IpaBoM
KOMepIVIjaTHOM KPeIUTYy, MM KaKO Ta HEeK! joll Ha3WBajy, MM(pepaHTCKOM
KpefuTy. AKO je KpefuTHpaHa CTpaHa IPEeTXOHO Hobuma Kpeautr o 6aHke
W ipyre GMHAHCHjCKe MHCTUTYIMje Kao p1rHAHCHjepa Ca MCK/bYIMBOM Ha-
MEHOM Jia BbJIMe MCIIYH) YTOBOPHY 00aBesy, IOCpefcTBOM (pUHAHCHjepa, ped
je 0 poOHOM KpenuTy.

KoMmeprijanmHy KpeauTit y CIO/bHOTPTOBMHCKOM IIOC/IOBaby MOTY ce
peanmsoBaTy Kao M3BO3HM U yBO3HU Kpegutu. OHM ce 3aCHUBajy Ha IPO-
TUBPEYHOCTU MHTEpeca M3BO3HMKA [ja KaluTaa u3Bese y o6/mKy pobe
yCyra M YBOSHMKA Ja Ta yBe3e y HOBYaHOM o6muKy.” YpeaHo Bpaharbe oBUX
KpefuTa yrmaBHOM je mpaheno oxrosapajyhum cpencrBom o6esbebema (ak-
enTUpaHa WM aBa/lMpaHa MeHWIa, GaHKapcKa rapanumja).’ Pusux xop
CIIOJBHOTPTOBMHCKMX Kpel)Ta IIpOolielyje ce ImpeMa KPeIUTHO] CIOCOOHO-
cTM U OOHUTETY AYKHUKA, Te je OBy IIPOBEPY HEONXOZHO CIPOBECTHU IIpe
3aK/pydera yroopa. [IpomeHa pusuka je o 3Hauaja 1 Ha I7TOOQTHOM HUBOY.
JenuHO aKo ce KpeAuUT OZOOpM IOY3JaHOM [YXKHMKY, HeTOBU €KOHOMCKN
edexty he MO3UTMBHO yTUIIATK Ha Pa3BOj IpUBpPEe.

uHTepHeT cTpaHuuyu Kaunenapuje, http://www.seio.gov.rs/upload/documents/sporazumi_
sa_eu/saa_textual_part_en.pdyf.

6 Roy Goode, Commercial Law, Penguin Books, London, 2004, ctp. 578-579; ViBuua
Jaukosew, IIpuspeguo apaso, Cnyx6ern muct CPJ, Beorpag, 1999, ctp. 608; 3opan
Anronnjesunh, Munau Ilerposuh, boxxupap Ilasuhesuh, bankapcko iipaso, CaBpemeHa
apMuHKCTpanuja, beorpag, 1982, ctp. 185; M. Martejuh, M. JoBanosuh, Has. geno, cTp.
106.

3. Antonujesuh, M. Ilerposuh, b. ITaBuhesuh, Has. geno, cTp. 189.

Edward M. Skinner, Reuben S. White, Horace E. Kramer, Credits and Collections, La Salle
Extension University, Chicago, 1920, ctp. 6; Richard P. Ettinger, David E. Golieb, Credits
and Collections, Prentice-Hall Inc., New York, 1917, ctp. 4; Thomas H. Russell, Banking,
Credits and Finance, Washington Institute, Chicago, 1916, ctp. 185.

9  A.Karynapuh, nas. geno, crp. 307-308; Musnou Byukosuh, Bankapcitieo - opianusayuja
u fiocnosare 6anaxa, Ckpunra, ExoHoMcku dakynrer Yuusepsurera y Beorpany, beo-
rpag, 1976; ctp. 162; Roy Goode, Commercial Law, Penguin Books, London, 1995, ctp.
960-961.
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Y npaBHOj TeOpuju je CHIOPHO Ja /iU Ce YOIIITe OBaKBY IIOCTOBU MOTY
CMaTpaTy KPeAUTHUM IIOC/IOM jep HHUje ped O 3aceOHOM yroBOpY O Kpemu-
Ty, Beh je KpeUTHNU 10Ca0 YrOBOPEH Y CBPXY UCIHYHbema obaBe3e 13 HEKOT
Apyror yrosopa y npuspenu (IIpofaja, 3akyI, ocurypamwe). Kpequt y oBom
CTy4ajy BOTIPMHOCK peanyusanyuju obaBesa 13 HEKOT APYror IPUBPEeSHONIPAB-
Hor yrosopa.'? 360r Tora Heku ayTopu cMaTpajy fia je ped O HIIp. IpOfaju
ca omnoxxenuM mmahamem.'! MehyTum, oBo craHOBMIITE je TIOTpelTHO jep
Ce OBAaKBVUM YTOBOPUMA IIOCTIKY €KOHOMCKM e(eKTU KpeinuTa, a He caMo
npopaje. Ilmp kpennra je mosehamwe KymoBHe Mohm - eKOHOMCKe CHare
cy6jeKkTa ¥ 3aTO je HEOIXOJHO Jia Ce OH YBeK MOXKe M3pasuTu y HoBuy. [la-
KJIe, KpeIUT HMje CaMo 4MCT KPeJUTHU 10ocao, Beh 1 cBaku Apyru yroBop-
HU OJJHOC Y KoMe ce miahame Bpim 6es ncrospemene npotnsunuuate.'> Y
TOM CIIy4ajy KpefuTu ce ofo0paBajy Ha OCHOBY BPeHOCTU pobe M yCiy-
ra 13 yroBopa J CBpXa UM HUje OCTBapuBame Npo¢ura, Beh mpBeHCTBEHO
ybp3ame pobHor mpomera.'?

2. 3aKOHCKM II0jaM KOMepIjaTHUX KPeauTa U 3ajMoBa

3aKOH O JIeBU3HOM IOC/TIOBaY y KaTeropyjy KpeAUTHUX MOCTIOBa ca
VHOCTPAHCTBOM CBPCTaBa KpeanTe Koje ofobpaBa 6aHKa 1M cTpaHa OaHKa
u 3ajMoBe usMeby pe3upieHaTa 1 HepesujeHara, 0 KojuMa ce u3pemTasa Ha-
ponua 6anka Cpbuje (mame y Texcry u dycrorama: HBC).!* Komeprimjanne
KpeauTe 1 3ajMOBe Y AMHApUMa I JieBu3aMa 3akoH ofpebyje kao ,,0[/10)KeHO
nnahame n mahame yHanpen pobe u ycimyra 1o TOAMHY JaHa ca KaMaToM,
OIHOCHO IIPeKO TOAMHY JaHa“ U Kao ,,pUHaHCKpambe OfIoKeHor Iwiahama u
wiahama yHampen pobe 1 ycayra Koje KpefUTOp WK 3ajMofiaBal ofobpasa
AY>XHUKY — KYIIIy 110 CIIO/bHOTPTOBMHCKOM IIPOMETY pobe ¥ yCIyra Tako
IITO TI0 HAJIOTY KyTIa 06aBesy U3MMUpYje HeroCpenHo mpofasiy "'

Jlaxie, mpema 3aKOHCKO] mebuHuIMjU, ofnoxeHo Itahame nameby
YIOBOPHUX CTpaHa M3 YroBOpa O CIO/BHOTPrOBMHCKOM IIPOMETy pobe u
yCIIyra je 1o IpaBWIy KOMepLujanHy 3ajaM (YKOIMKO HU jefHa Of yrOBOp-

10  A. Karynapuh, Has. geno, ctp. 307.
11 W. Jankosew, Has. geno, cTp. 608.

12 M.Ilerposuh, ,Kpegutr“y: O6pen Cranxosuh, Cro6ogau Ileposuh, Muogpar Tpajkosuh
(yp.), Enyuknoiieguja umosunckol ipasa u iipasa ygpyseroi paga, HoBUHCKO-M3aBavKa
ycraHoBa Cnyx6enn mict COPJ, Beorpapn, 1978, ctp. 784; Tarjana Josauuh, ITowipo-
WauKky Kpeqguill, IpasHo-eKOHOMCKY acliexiiu, YapyKeme 6anaka Cpouje, Beorpap, 2004,
ctp. 20-21; A. Karynapuh, Has. geno, ctp. 205-206.

13 T.JoBauuh, Has. geno, cTp. 22-23; A. Karynapuh, Has. geno, ctp. 207; V1. JaHKoBell, Has.
geno, ctp. 608.

14  31II, ur. 2 Tau. 21.
15  31II, wr. 2 Tau. 21 cT. 2.
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HNMX CTpaHa HMje 0aHKa), a caMO M3Y3e€THO KOMepUMjaTHM KpeauT (aKo
y YrOBOPY O CIIO/bHOTPrOBMHCKOM IIPOMETY Kao IIpOAaBal WIM KyIal
ydecTByje 6aHKa). AKO y TOM IOCITy y4ecTByje 6aHKa WM CTpaHa 6aHKa Kao
¢duHaHCHUjep Ha CTpaHM AY>KHVKA-HAJIOTOflaBIla 1 00aBe3y M3BpIlaBa AUpPeEK-
THO IIOBEPUOILY, ped je 0 KOMepIMjaTHOM KPEluTy, a ako Kao (UHaHCHUjep
y4ecTByje nulle Koje Huje 6aHKa — 0 KOMEpLMjaTHOM 3ajMy. Y IPBOM CIIy4ajy
(xop KOoMepuMja/HIX 3ajMOBa KOjU ce OJHOCE Ha OfIOKeHO ITahame), o6e
YIOBOpHE CTpaHe MOTy ja Oymy KpefuTupaHe. AKO ce KpeIUTHpame BpLIN
KpO3 O/IOXKeHO ITahame, Mcnopy4mian pobe Wy Ipy»Kajal, ycryra Kpeu-
THMpa UCIUIATHONA IieHe. Y cnydajy mrahama yHampey, ucratuaan GyHaH-
CMpa MCIOPYYMOLa 10 TPEeHYTKa MCIOpyKe pobe, OHOCHO IpYyXKama yCIy-
ra. Mebytum, y crydajy dunaHCHMpama ofytoxeHor mrahama mmm mmahama
YHaIpef, YBeK je KpefuTMpaH CaMO MCIUIATH/IAIl IleHe ¥ TO He Off CTpaHe
CBOT CayroBOpHUKA, MCIIOpy4mola pobe mmm Ipykaoua ycmyra, Beh op
cTpaHe 6aHKe KOjy aHTa)Kyje Kao CBOT IIOCPeJHMKA M Koja IieHy ucruahyje
HOBEPUOLy UPEKTHO WIN Yy TPEHYTKY UCIOPyKe pobe, OHOCHO IpyKamba
yCIyTra, WM aBaHCHO, y 3aBMCHOCTM Off TOra Kako je yroBopeHo. Crora,
KOMepIjaTHN KpeauT 3a GuHaHCKUparbe ofiioxkeHor iahama v mwahama
yHaIpel y CMUCTY 3aKOHA O IeBM3HOM IIOC/IOBALY je caMO OHaj KpefuT Koju
0aHKa WM cTpaHa 6aHKa ofoOpaBa KOPUCHUKY-AY>KHUKY M II0 OCHOBY TOT
KPEIUTHOT OJHOCA MCIyHaBa JY)KHMKOBY 00aBe3y HEIOCPENHO HeroBOM
nosepuolny. HermocpenHo kpeguTnpame YyroBOPHUX CTpaHa U3 yroBopa O
CIIOJBHOTPTOBMHCKOM IIPOMETY pobe MIu YCIyra, IpeMa 3aKoHY, 110 IIPaBIIy
HIIje KOMepLMjaTHV KPeINT, Hero KOMepIjanHu 3ajaM (0CUM Y CITy4ajy Kaga
je mpopaBal WM Kynar, pobe may ycryra 6aHKa, IITO Ce JielllaBa caMo U3Y-
3eTHO). OBOM feduHUIMjOM 3aKOH OACTYIIA Off TPAAVIIVMOHATHOT CXBaTamba
II0jMa KOMePILVja/HOT (TProBavyKor, Mg epaHTCKOr) KpefuTa.

OBo opcTymame je npensubeHo papu ycknahusama HaBemeHOr 3a-
KOHa ca 3aKOHOM O 0aHKaMa, IlpeMa KOMe Cy caMo OaHKe Kao Ipodecno-
Ha/THe MHCTUTYIMje oBnmamheHe fa omo6pasajy kpemure.'® 3akon o kpemur-
HIM IIOC/IOBMMA Ca MHOCTPAHCTBOM 13 1992. rogune, Koju je mpecTao ja ce
IpUMemyje CTylameM Ha CHary Bakeher 3akoHa O [IeBU3HOM IOCIOBAambY
u3 2006. ropmHe, Huje NpenBubhao KoMepIyjaaHe 3ajMOBe Kao IOCEOHY
KaTeropyjy KpefuUTHIX II0C/IOBA Ca MHOCTPAHCTBOM Y KOjMa He Y4eCTBYje
6anka, Beh je mojMoM KoMmepuujamHuX (TProBavykmx) Kpepura oOyxBaTao
KaKO KpeluTe MOBe3aHe ca CIIO/bHOTPrOBMHCKMM IIPOMETOM pobe U yCiy-
ra Koje ofobpaBa 06aHKa, TaKO U 3ajMOBe Koje ofoOpaBajy jmia Koja HUCY
6auxke.!” Tlakie, npema Baxehem 3akoHy, KoMepuujamTHUM (TPrOBaIKVIM)
KPeIUTOM IIOBE3aHUM Ca CIO/bHOTPTOBMHCKMM IIPOMETOM pobe M yciyra

16  3axoH o 6ankama, Crysxbenu inacnux PC, 6p. 107/2005 n 91/2010, un. 5 cr. 2.

17  3aKkoH O KpeAMTHMM IIOCTIOBMMA Ca MHOCTpaHCTBOM, Crymbenu inacnux CPJ, 42/1992,
g1 1 cr. 1.
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O3HaYaBa Ce CaMo CTaB/balbe Ha paclonarame ofpeleHe MMOBMHCKe BpeHO-
CTHU Kojy ofobpaBa 6aHKa, JOK Y CIy4ajy fia TO BPIIM HEKO APYTo JIMie Koje
HIje 6aHKa (y1u cTpaHa 6aHKa), Huje ped o0 KpenuTy, seh 3ajmy.

IIpe usamena us 2012. ropmHe, 3aKOH je IpaBUO pas3nuky usmeby
KOMepIjaTHUX 3ajMOBa ¥ POOHMX KpefuTa ¥ 3ajMoBa. PoOHUM Kpemutu
Cy 6uaym caMo OHM KpemuTy Koje ofoOpaBa 6aHKa MM CTpaHa OaHKa pajgyu
b1HaHCKpaba CIO/BHOTPIOBIUHCKOT IIPOMeTa pobe 1 yCIyra Tako IITO IO Ha-
JIOTY y’KHUKa IMpeKTHO uciahyje neny nosepuory. Po6Hu sajmosn cy ce
Off pOOHNMX KpeiuTa pas/IMKOBaIN Y TOME IITO je MOIVIa ia MX offoOpaBa ipyra
¢dbuHaHCHjCKa MTHCTUTYIIN)A,  He 6anka.'® 3axon npe nsmeHa u3 2012. yommre
HJije I03HAaBa0 KaTeropjy KoMepIujaTHuX KpennTa, Beh camo komepuujanHe
3ajMOBe II0f] KOjJIMa je cMaTpao ofjiarame nnahama u mahame yHanpen po6e
u ycrmyra (OHO LITO Ce TPafMIMOHATHO Ha3MBAJIO TPTOBAYKUM KPEIUTOM).
MebhyTtum, y mpakcu ce IoCTaBUIO NMKUTabe HOJ KOju mpomuc 6u Tpedano
HOABECTY CUTYALMjy Kafla ce 6aHKa I0jaBU Kao MCIUIATIIALL IieHe VI MCIIO-
py4mian po6e My yCIyra U3 HeKOT CIIO/BHOTPTOBMHCKOT YTOBOPA U 'y CBPXY
VICIIyIberba CBOje YTOBOPHe obaBe3e 0fo06py KpemuT cBoM AyXKHMKY. C 0631-
POM Ha To Jja ce 6aHKa mpodecnoHaIHO 6aBy fAeaTHoUIhy KpeuTnpama, OHa
6u To oBnaurheme 1Mana, aay TO OHfA He 6M OMO HM KOMepIMjaTHM 3ajaM
HM poOHM KpenuT. VI3 Tor pasyora je y 3akoHy HaKOH M3MeHa IOCTaB/beHa
jenvHCTBeHa ledUHNIIMja KOMEPLMjaTHUX KpeauTa 1 3ajMoBa. V3ameHama je,
nsMel)y ocrasor, M3BpIIEHO TEPMMHOMOIMIKO yckaabusamwe ca Homenkary-
poM KpeTama KanuTana EY mpema Kojoj ce cBU KpegUTHM ITOCTIOBY Ca VIHO-
CTPaHCTBOM jieie Ha GUHAHCHjCKe U 1<0Mepm/[janHe.20 WNsBecHe pasnuke y
IpaBHOM pexumy usMeby KoMepuujanHux sajMoBa (OZHOCHO, OJIOKEHOT
wiahama 1w mwrahawa yHampen koje ce o6aB/ba HermocpenHo usMeby yro-
BOPHUX CTpaHa) ¥ KOMepIjaTHNX KpeIuTa 1 3ajMoBa 3a pMHAHCUpambe Ofi-
noxeHor mwiahawa mwin wiahawa yHanpen ofi cTpaHe 6aHke, cTpaHe OaHKe
wn gpyre GMHAHCKjCKe MHCTUTYLVje (paHuju poOHYU KPemuTH U 3ajMOBM)
ocTasle Cy ¥ HakoH M3MeHa. Ha mpumep, mpema unaHy 32 craB 6 3aKoHa,
IUTATHYU IPOMET 10 HeKa/jalllibeM POOHOM KPEeIUTY MOXe fla Ce M3BPILIM CaMO
aKo je 0 TOM IIOC/Ty IPeTXORHO HopHeT m3BewTaj Haponuoj 6anuu Cpouje
(marme y Texcry u pycHorama: HBC).?!

18 To je Himp. AreHnuja 3a ocurypame u uHaHCupame u3Bosa Pemybmuke Cpbuje xoja
je ypebena 3akoHOM 0o AreHuuju 3a ocurypame U (puHaHCupame u3Bo3a PenyOmuxe
Cpb6uje (Cnymbenu inacnux PC, 6p. 61/2005, 88/2010) koja je opnamhena jga ce 6aBu
¢duHaHCHpameM M3BO3HNUX IIOCNOBA AoMahyX NpaBHUX JIMI[A WIM IIpey3eTHUKA 1
¢duHaHCHpambeM CTPaHOT IIPABHOT JIMLA Y Be3! ca M3B030M joMaher IpaBHOT ML W
Ipefy3eTHNUKa (BMA. 3aKOH O ATEHIIMj} 3a OCUTypame U (MHAHCUpame M3Bo3a Pemy-
6muke Cpbuje, wi. 3 c1. 1 Tau. 3 u 8).

19 30111, Cny>x6enn rmacauk PC, 62/2006 n 31/2011, un. 2 Tay. 21 ct. 1 u 2.
20 T.Joauuh, H. Benknpane, Has. unauax, ctp. 203.
21 3111, un. 32 cT. 6.
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3aKkoH je meMHMIMJOM KOMEpIMjaTHUX KpeanuTa o6yXBaTuo BeMKI
0poj ciydajeBa OACTyNama Off OIIITET IPaBMIA MCTOBPEMEHOT VMCIYHeHha
o6aBe3a 13 TePETHNUX YroBOpa IPWIMKOM IIOCTIOBA YBO3a, OGHOCHO 1M3B0O3a
pobe mmu ycmyra.?? To moxe 6utn camo omroxeno mrahame ca o6aBesom
KpefuTpaHe CTpaHe fa y ofipeheHOM pOKy MCIUIaTH LieHy y MCTOM OHOM
M3HOCY Kao M fia je MCIUlaTa Ouia MpOMITHA. 3atuM, Moryhe je opmnarame
miahamwa y3 yropapamwe Ivrahama Bume cyme (Hajuemrhe ce To BpuM
U3[jaBalkeM MeHUIle Ha BUIIM M3HOC 1 ofjpehuBameM meHe OCIeNoCT jep
360r CBOje alICTpaKTHe NPUPOJie OHA HIfje 3aBUCHA Off OCHOBHOT nocna).”? Ha
Kpajy, Moryhe je yropapame KamaTe Kao HaKHajie 3a ojtararme mmahama.* ¥
ctyuajy mnahama yHampesl, OTHOCHO aBaHCHe MCIUIaTe,”” MCITATHIIAL] TIeHe
MO)Ke MMaTy IocebaH MHTepec fa poby wam ycayre mpubaBu Oaur of Tor
ucnopy4nona pobe, OFHOCHO Ipy)kaolja ycayra (Hip. poba mmm yciyre ¢y
npunarohene 6aur werouM norpebdama), rma 3aTo MpuUCTaje Ha iahamwe yHa-
npep. Takobe, ycnen aBancHe ucnare, McIaTuoly Moxxe 6utu omoryheso
fia poOy mmu ycryre nmpubapba 0 HIDKOj LieHN. [Ipu ToM, NCIIaTiIan Moxe
fla 3aXTeBa Off UCIIOPYYMOIa pobe, OHOCHO IIpy>Kaolja yCIyra IprbaB/barbe
6aHKapcke rapaHiuje 3a [oOpo M3BplIee MMocita uin 3a Bpahamwe aBaHca
K20 cpeficTBO 0besbehema ncnymema obaBese ucnopydnona.®

a) ,Heiipasu*“ xomepyujantu Kpequinu

»HeIpaBu“ koMepuujaTHu KpeUTH, OFHOCHO IIOCTIOBM KOjU Ce CMaTpajy
KOMEepPLMjaTHUM KPeUTUMa, jecy ,M3B03 1 YBO3 pobe M/IN yCIyra yroBOpeH!
y AeBM3aMa I fUHApYMA HUCY HarvtaheHn, ofHOCHO IIaheHn y poky myxem
Off TOAMHY JaHa Off IaHa U3BPIIEHOT 13B03a WIM YBO3a, Kao ¥ poba mmm yciy-
ra yHampep Hamrahena wm rraheHa y jjeBusaMa WM JMHAapyMa, Koja Huje

22 3axoH o obmuranyonuM opHocuma (Cnymcbenu nuciti COPJ, 6p. 29/78, 39/85, 45/89,
57/89, Cnymbenu nuciti CPJ, 6p. 31/93, Cnyscbenu nuciti CLT, 6p. 1/2003; fame y dycHo-
tama: 300) um. 122 ct. 1 u . 314.

23 Carole Murray, David Holloway, Daren Timson-Hunt, Schmitthof’s Export Trade, Sweet
& Maxwell, London, 2007, ctp. 163; Peter E. Ellinger, Eva Lomnicka, Chritopher V. M.
Hare, Ellinger’s Modern Banking Law, Oxford University Press, New York, 2006, cTp.
772-773; Jason C. T. Chuah, Law of International Trade Law, Sweet & Maxwell, London,
2005, cTp. 529-530.

24  George W. Edwards, Foreign Commercial Credits - a study in the financing of foreign trade,
McGraw-Hill Book Company Inc., New York, 1922, ctp. 24; Wilbert Ward, American
Commercial Credits, The Ronald Press Company, New York, 1922, crp. 177; Christian
Gavalda, Jean Stoufflet, Droit Bancarie - Institutions, Comptes, Operations, Services, Litec,
Paris, 2002, ctp. 296.

25  Bup. Ommre y3aHce 3a mpoMet pobom (Cryxbenu nucii PHPJ, 6p. 15/54, 6p. 182; name
y dycnorama: OY); Mupko Bacuwesuh, Tpiosuncko tipaso, IlpaBHu dakynret YHuBep-
suteta y beorpany, beorpag, 2011, ctp. 74, 90.

26 3. Autonujesuh, M. Ilerposuh, b. [TaBuhesuh, nas. geno, cTp. 260-261.
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¥I3B€3€HA, OHOCHO YBe3eHa Y POKY /Iy>KeM Of TOIMHY JlaHa Off JaHa M3BpIIIeHe
Hariate, offHOCHO Trtahama“?’ 3akoH oBoM ofipei6om TpenBha 1a yKOMIKo
ob6aBe3a 6110 Koje yrOBOpHe CTpaHe He Oy/ie M3BpIIEHa y POKY /Iy)KeM Off ro-
[VIHY [JaHa Off JaHa M3BPILIEHOT 3B03a M/IM YBO3a, OIHOCHO Off lAHa M3BPIlEeHEe
aBaHCHe Haryiate W Ivahama, OHa IOCTaje KOMepIjalHN KPeuT, 6e3 06-
31pa Ha POK JIOCIIeNOCTH 06aBese Koje Cy cTpaHKe yrosopwre. Ha oBaj Haunn
omoryhasa ce mpaheme cTBapHOT KpeAUTUPama M0 CIIO/BHOTPTOBMHCKOM IIPO-
MeTy poba 1 yciyra — y CIy4ajy Kajia je yroBopeH pok gocrenoctu Kpahu on
TOAMHY JaHa, a/im obaBe3a Huje M3BPIIEHA HU y TOM POKY, @ HI Y POKY [iy>KeM
Of} TOJIMHY JJaHa, OJHOCHO aKO je YTOBOPEH POK JIY>KM Off TOIMHY JlaHa, KaJia
ce OBaKaB OJHOC Ce II0 CaMOM 3aKOHY CMaTpa KPeJUTHMM OfHOCOM. Jako
KpeIuTupame y OBaKBIM yTOBOPUMA HIje IpeaBuheHO BO/bOM CaMUX CTPaHa,
OHO ce (GaKTUUKM [IellaBa jep M3a3MBa YaK M jade eKOHOMCKe eeKTe 10 IMo-
BEpIOLIa, HETO CaMO JlaBabe KPenTa.

Kapa je ped o usBosy pobe mm ycnyra koja Huje HarmaheHa, OJHOCHO
Kaja je mnahame U3BpIIEHO YHAIIpeN, a poba WM yCIyre HUCY yBe3eHe y Ha-
BEJICHOM POKY, Pe3U/IEHT Ce Ha/la3! y II0/I0Kajy IOBEPUOIa KOjU Off Hepe3u-
JIeHTa MOTpPaXKyje LieHy, OffHOCHO poby wam ycryre. Hacynpor Tome, ako cy
poba mmu ycmyre yBeseHe, anu Hucy mnaheHe, OffHOCHO HaIlIaTa je M3BpIle-
Ha, a7u poba MM YC/TyTe HUCY U3Be3eHe Y HaBeIeHOM POKY, Pe3U/IEHT Ce Ha-
7Masy y MOJIOXKajy Ay>KHMKA M MMa o6aBe3y Iytahama IjeHe, OJHOCHO M3BO3a
pobe M ycryTa mpemMa HepesupeHTy.>

6) Pasipanuuerve y 0gHocy HA Hojam PUHAHCUjCKOT Kpeguitia

DuHAHCHjCKU KPeIUTH Ce YBeK Aajy u Bpahajy y HoBiy. [laBamar oBux
KpennTa je yBek 6aHka mnm ctpaHa 6aHka.” OBU KpemnTu Cy Hajuenthe Ha-
MEHCKHY, a/Iyl MOTy OUTH U ,,cTOOOHN, Tj. Ca OIIITOM HaMEHOM jep ce MOTUB
OaHKe OI/Iefia y KaMaTK KOjy OHa IOTPaKyje Of KOPMCHMKA, aly OHa HeMa
VIHTEPEC 3a TPajHUjOM CapailbOM Ca KOPMCHUKOM.

27 3111, un. 4.
28 M. [lerposuh, Has. geno, ctp. 786.

29  Omnyka 0 M3BeLITABABY O KPEUTHNUM MTOCTIOBMMA Ca MHOCTPAaHCTBOM, Crysibenu inac-
Hux PC, 6p. 56/2013, Ta4. 13.

30 T. Joaumh, Has. geno, ctp. 23; Cresan llloropos, baxkapcko ipaso, IlocnoBHn 6upo
CB, Hosu Cap, 2004, ctp. 102-103; Robert R. Pennington, Alastair H. Hudson, J. E.
Mann, Commercial Banking Law, Macdonald and Evans Ltd, Estover, Plymouth, 1978,
crp. 309; Charles Meyer, Mercantile Credits and Collections, The Macmillian Company,
New York, 1922, ctp. 4-5; Rodrigez J. Sanches, Foreign Credits and Collections, Prentice-
Hall Inc., New York, 1947, ctp. 20; John B. Duryea, A Practical Treatise on the Business of
Banking and Commercial Credits, The Acthor, New York, 1892, cTp. 295.

31 M. Ilerposuh, Has. geno, ctp. 785; 3. Autonujesuh, M. ITerposuh, b. ITaBuhesuh, Has.
geno, ctp. 184.
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3aKOH O [IeBM3HOM IIOCTIOBambY IO (QMHAHCKJCKUM KPEJUTOM CMarpa
CBAaKO CTaB/balbe HOBIJA Ha pacIio/iarame KOPUCHNMKY KpeyTa Koje ydnHu OaH-
Ka Wi cTpaHa 6aHka, 6e3 003upa Ha TO [ja /U je HAMeHa TOT Kpe[iTa UCITyhetbe
yroBopHe obaBese miy He. baHka cBOjy 00aBe3y UCIyIaBa YIUIATOM HOBIIA Ha
paduyH HY>XHUKa, JOK OH M3 JOOMjeHMX CpeficTaBa CaMOCTaTHO 00aBJba Jajba
wiahama.>? Crora, (bUHAHCKjCKU KpeuT Off GaHKe MOXKe y3eTH HY>KHUK pafu
UCIyHeha YTOBOPHE 00aBe3e M3 yroBopa O CIIO/HOTPIOBMHCKOM IIPOMETY
CBOM HOBePMOLy HerocpenHo. Tako HacTaje KpeanTHY ofHOC u3Meby 6aHKe u
KOPUCHMKA KpefuTa-Ay>KHMKA, aly OH HeMa YTHIaja Ha CIIO/bHOTPTOBMHCKI
yroBopuu opHoc n3Meby moseprona u ay>kHuka, seh je camo M3BOp HOB4YA-
HMX CpeficTaBa JY>XKHUKY 3a UCIYHelhe YroBOpHe obaBese. Ako 6m OaHka
IIOCTYIIa/Ia [0 HAJIOTy AY>KHMKA M UCIHYHWIa 06aBe3y IMPEKTHO IOBEPUOLLY-
IPOZiaBIly, OBaj KPEAUTHM IOCA0 O ce CMaTpao KOMEpIMjaTHUM KPEeLUTOM
3a ¢MHaHCHpame OJIoKeHOTr ITahama wm ahamwa yHampen (IpeLyusHuje
POGHIM KpeuToM, IIpe u3MeHa 3akoHa us 2012).%

III IToce6HOCTH yroBOpa 0 KOMEPIUjaTHUM KPeTUTIMAa

1. isBemraBae Hapogne 6anke Cpouje

[Tpaheme kperama kanurana, ykpydyjyhu n mrahama nsmeby pesnne-
HaTa ¥ Hepe3yfieHaTa pajy CIpedaBama MOoCIeqyula Ha MOHETapHY U JeBU3-
HY NOJIMTUKY 3eM/be CIIPOBOAIM Ce KPO3 M3BElLITaBabe HaMIJIeKHNX OPraHa o
YrOBOpMMa O KOMEPLMja/IHUM KPeOUTUMA ¥ 3ajMOBMMA, KOje CY 3aK/by4MIN
pesupeHnTy u HepesupeHTH. IpxaBa, ogHocHo HBC mparte u carnepmaBajy
cpasMepy ofoOpeHNX KpefuTa ca po6oM y IIpoMeTy, Kako He 61 JoIIo 0
nopemehaja y cucteMy BpefHOCTM HOBIA U pobe jep TMMe HacTaje BUIIAK
HOBIJa KOjU HIje TIOKpUBEH po6oM, YnMe ce HoBaIl obesspebyje.”*

W3 tor pasnora ce Bpun ussemrtaBawe HBC o xpegutHUM nocno-
BMMa Ca MHOCTPAHCTBOM y CKmafy ca moce6uoM omrykom HBC.% Vsmena-
Ma 3akoHa O [IeBU3HOM IocioBamy n3 2012. roguHe, y wiany 24, ob6aBesa
U3BeIITaBama 3aMEHNIA je IPeTXOHY 00aBe3y eBUJIeHTUpPamba KPeJUTHUX
TIOC/IOBA Ca MHOCTPAHCTBOM.>® VI3BemTaBame 0 KOMEPIMjaTHIM KDPETUTH-

32 3T, ynr. 2 tay. 21 cr. 2.
33 3011, Cayxbenu inachux PC, 6p. 62/2006 n 31/2011, wr. 2 Tau. 21 cT. 2.

34 T. Jopauuh, H. benkupane, Has. unauax, ctp. 174-177; M. Ilerposuh, Has. geno, cTp.
784.

35 Omryka o M3BEIITABABY O KPEAVUTHIM IIOC/IOBUMA ca MHOCTpaHCTBOM (Crymcbenu inac-
Hux PC, 6p. 56/2013).

36 Opnyka 0 HauMHY, pOKOBMMa U obpacumma 3a eBUAEHTHMPalbe KPENUTHNUX IIOC/IOBA
ca MHOCTpaHCTBOM, Cnyxbenu inachux PC, 6p. 9/2007, 24/2008, 120/2008, 40/2009,
88/2009.
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Ma CIIPOBOAM ce IOJHOIIeeM oarosapajyhnux obpasana HBC o xpegurHoM
3afiy>Kewy (KpefuTy KOju Cy y3eTM M3 MHOCTPAHCTBA) OFHOCHO Of00pemy
(xpenntu Koju cy ogobpenu nHoctpancTy). Takohe, HBC ce n3BemraBa o
CBAKOj M3MeHM YTOBOpa O KOMepIijaTHOM KpeauTy uuu 3ajMmy usmeby pesn-
[leHTa ¥ Hepe3NIeHTa, Kao ¥ 0 peann3alyjyu kopuirhemwa 1 OTIUIaTe WM Ha-
IIaTe 1o KpeauTy wiu 3ajmy. [IpaBniio je ma ce usBemTaBame Mopa 06aBUTH
Y POKY Of JieceT [jaHa Off JaHa 3aK/by4erba, M3MEHE WM PacKuja yroBopa o
KpeauTHOM rociny. MebyTuM, kaja je ped o KoMepIyujaaHiM 3ajMoBuMa (Ofi-
noxeHo wiahamwe 1 mwrahamwe yHanpey, HeKaJallbyl TPrOBaYKY KPEUT), Taj
pox usHocu 30 faHa 1 padyHa ce of JaHa yBO3a M/IM aBaHCHe HaIllaTe M3B03a
(xOom KpeAUTHOT 3a1y>Kerba), OHOCHO Off IaHa 13B03a VIV aBaHCHOT ITahama
yBO3a (KOJ KpeaMTHOT ofo0pera), 4iMe Ce JOAaTHO IOACTHYe YroBapaibe
OIUTO’KEHOT WM aBaHCHOT Tnahama.”’ Y crydajy ¢puHaHCHparma OIIOKeHOT
mrahamwa n wrahamwa yHanper (komeprjanau Kpegutu npema Baxehem 3a-
KOHY), Taj POK OCTaje fleceT laHa Off JaHa 3aK/byderba, M3MeHe VMIN PacKM-
ma yrosopa.” To je joml jemaH IOKasaTe/b CTPOXKEr peXMMa KOji BaK! 3a
¢uHaHCKHpame ofroxeHor Iiahama u wrahama yHanpen. O mocmoBuMa u3
4yaHa 4 3aKkoHa Koju mpepsuba T3B. ,HempaBe“ KoMepLyjanHe KpenuTe (110-
CTIOBY 13B0O3a U yBO3a pobe U yCiIyra Koju ce CMaTpajy KoMepLujaTHIM Kpe-
AWUTHUMA), 3BelITaBa ce 30MpPHO, ¥ TO KBAapTalIHO, OFHOCHO #o 10. jaHyapa,
10. anpura, 10. jyma u 10. okTOOpa 3a IPeTXOFHO TpoMecedje Y KalleHAapCKoj
TOMHM, 1 TO OffBOjEHO 3a IOTpaKuBama (M3BO3 KOji HMje HammaheH y poky
Iy>KeM Of TOMHY JjaHa ¥ aBaHCHO IUTahame [0 KOMe YBO3 HMje U3BPILEH Y
POKY Ay>KeM Off TOAMHY AaHa) 1 ob6aBese pe3nsieHaTa (yBo3 Koju Huje miahen
Yy POKY Ay>KeM Off TOAVHY [laHa M aBaHCHA HaIUIaTa 110 KOjoj M3BO3 HMje U3-
BpLIEH Y POKY JY>XE€M Of} TOIUHY nana).”® HBC ce usBemTaBa 0 OBUM IO-
C/IOBMMA CaMO aKoO IIOjeVIHaYHA BPeJHOCT MOTPAXXMBaba WIN AYTOBamba II0
oByM nocnosuma mnpenasu 100.000 gyHapa, O4HOCHO NMPOTUBBPENHOCT TOT
U3HOCA y [PYIOj BajyTH, OGHOCHO, aKO IbMXOBA I0jeiiHaYHa BPEJHOCT He
Ipenasy HaBe[eHM M3HOC, a/ll YKyIIHa BPEJHOCT OBMX IIOCTIOBA jeHOT pe-
3UJIeHTa Y U3BeIITajHOM nepuopy npenasu 1.500.000 guHapa, OGHOCHO IPO-
TUBBPEJHOCT TOT M3HOCA Y APYToj BaIyTH.

2. OppehuBame pokoBa gocnenocTu

ITpema Beh momeHyTOM WiaHy 2 Tauka 21 cTaB 2 3aKOHa O eBU3HOM
IIOCTIOBabY, KOMEPLVjaTHUM KpEeIUTUMA U 3ajMOBMMa CMATPajy Ce OfITIOXKEHa
nnahama u nnahama yHanpes ca pokoM ,,Ji0 TOAMHY laHa Ca KAMATOM, OffHOCHO

37 Opnyka 0 M3BeIITaBamwy O KPEAUTHUM IOCTOBMMA Ca MIHOCTPAHCTBOM, Tad. 6-7.
38 Opryka 0 M3BeIITaBaWYy O KPEAUTHUM IIOCTIOBMMA Ca HOCTPAHCTBOM, Tad. 6.
39  Opnyka o M3BeIITaBamwy O KPEAUTHUM IIOCTIOBMMA Ca IHOCTPAHCTBOM, Tad. 13.

40 O)my}(a O U3BEUITaBaby O KpEAUTHUM IIOC/IOBMMA Ca MHOCTPAHCTBOM, Tad. 4.
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npeko ropuHy faHa“. IIpema wiaHy 4 ucTor 3aKoHa, KOMePLMjaTHUM Kpef-
TMMa CMaTpa ce U yBO3 ¥ U3B03 pobe MmM ycayra Koju Hucy naahenu, ogHo-
cHo Hartaheny i aBaHcHO rtaheHa nm HarmaheHa po6a, OTHOCHO ycyTe
KOje HIICY yBe3eHe, OJHOCHO M3Be3eHe ,y POKy myxeM off romuny nana“*! C
Iipyre CTpaHe, 3aKOH O OOJIMTal[IOHNM OfHOCHMA IPMXBaTa Haue/o NCTOBpe-
MEHOT ICTTyHberba 06aBesa 13 ABOCTpaHo0baBe3yjyhux Tepetrnx yrosopa.*>
Maxo je mpaBmiio fa ce yroBopHe o6aBese y BOCTpaHOO6aBe3yjyhum yroso-
pUMa MMajy UCIYHUTH VICTOBpeMeHO, 3aKoH oMoryhaBa yroBOpHIM CTpaHa-
Ma JIa yTOBOpe Ipyraunju poK 3a usspieme obasese.*

Mebhytum, Baxkehu 3akoH 0 pOKOBMMa M3MUpeHa HOBYAHMX 0OaBe-
3a y KOMepLMjaJHUM TpaHCakKlyjaMa orpaHM4yaBa MOTyhHOCT yroBapama
ofiarama mrahama y npomery pobe u ycayra. OBaj 3akoH MMIIepaTMBHO
IPOIMNCYje Jla CTPaHKe He MOTy yrOBOpUTM poK Iutahamwa fyxu of 60 maHa.
Taj pox moxe ma n3Hocu 90 maHa ako ce MCIUIATA BpIIM y paTaMa. YjeoHo je
HPOINCAHO Jja Y OICYCTBY NMCAaHO YTOBOPEHOT poKa Imaharma, BaXky AUCIIO-
SUTUBHY POK off 60 mana.** 3akoH caMo M3y3eTHO JOMYIITa yroBapame PoKa
myxer off 60 maHa y3 o6aBe3y Ay)XKHMKa (IpuMaola pobe MM MCIOPydno-
IIa yCIyra) Ja y yrOBOpeHOM poKy 06e36enyu Ivrahame IpefajoM IoBepuo-
Iy Heomno3uBe, 6e3yc/IOBHe, IUIaTVBe Ha NpPBU MO3MB Oe3 Ipurosopa 6aH-
KapcKe rapaHIyuje WM MeHMUIle aBajupaHe Off CTpaHe 6aHKe Kao CpefcTBa
obesbeherma nyra.® Llws momeror sakona 61o je ga ce cys6ujy mpemyrau-
KII POKOBM JICIUIATa KOju Y3pOKyjy OpojHe Telikohe y IocioBamy Hapo4m-
TO Ma/IMM ¥ CpefmbuM npenysehuMa, a pesyaTaT je TeXrme Haller 3aKOHO-
JaBlia 32 MMIUIEMeHTauyjoM npasuna npepsubenux [Jupexkrusom 2011/7/
EY (13B. Late Payment Directive). MehyTum, Ham 3akoHOfaBal, HalpaByo
je M3BeCHe IPOIyCTe y IOCTYIIKY XapMOHM3anuje. IupekTuBa He caMo IITO
omoryhaBa cTpaHKaMa Jia yroBOpe pOK JCIUIaTe IjeHe ¥ YCMEHO U HMUCMEHO,
Beh omoryhaBa yroBapame poka mrahama mysxer of 60 faHa, YKOIMKO je TO
YUMIbEHO M3PUYUTO ¥ YKOIMKO HaBefeHa ofjpef0a Huje Kpajie HeloIlTeHa
npema IoBepUOLLY.

41  3[1IL un. 2 Ta4. 21 cT. 2 n 4. 4.

42 300, wr 122 omoryhaBa cTpanum pa onbuje MNCIymeme CBoje obaBese U3
IBOCTpaHOObOaBesyjyher yroBopa yKolIMKo Apyra CTpaHa Huje UCIIyHUIA CBOjy o6aBe3y
WU HUje CIIpeMHa Jia je ucnyHu (exeptio non adimpleti contractus).

43 300, un. 314.

44 3aKOH O POKOBMMa M3MHpeIa HOBYAHMX 00aBe3a y KOMepLUja/JHUM TPaHCAKIMjaMa,
Cnyxncbenu inacnux PC, 6p. 119/2012 (mame y dpycHOTaMa: 3aKOH O POKY) WI. 3 CT. 1, WiI.
3cr. 4yt 3cr 2.

45 3aKoH 0 pPOKY, 4. 3 CT. 6.

46  Buure o Tome BuA. Mupjana Pagosuh, ,HoBu npaBHU pe>XuM pOKOBa M3MMUpEHa HOB-
JaHMX o6aBe3a M3 TPrOBUHCKUX yrosopa’, Ilpaso u fpuspega, 6p. 7-9/2013, ctp. 241-
266.
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IlocTaBiba ce nuTame MpuMeHe 3aKOHA O POKY Ha CIIO/bHOTPrOBMHCKY
npoMer usMehy pesmpmenara m HepesupeHarta. Ako 6u TO OmO Crydaj,
oparame Ivtahamwa y CroJBHOTPrOBMHCKOM IIpoMeTy 6mmo 6u moryhe cBe-
ra 60 gaHa (eBeHTyasmHO 90) of faHa Ipeys3uMama pobe WM IpujeMa yciy-
re 6e3 MoryhHOCTM Jla ce cTpaHKe zipyraumje sorosope. C 063mpoM ja je y
CIIO/HOTPrOBMHCKOM IIPOMETY YIJIABHOM IMOTPeOHO BMIlle BpeMeHa 3a MC-
nopyky u mipujem po6e,’” u ma je umm ommoxenor mwrahama y6psame mpo-
MeTa y CIy4ajeBMMa Kajla CTpaHKe HIUCY Y MOryhHOCTM Ja MCTOBpeMEHO
ucIyHe o6aBese, IPVMeHa OBOT IpaBI/Ia HA CIIO/bHOTPTOBMHCKE YrOBOpe
usMeby pesuaeHara u HepesujeHara He 6 6M1a CBPCUCXOfIHA, Te OU puMe-
HY HaBeJJeHOT 3aKOHa Tpebalo OrPaHMYUTI CaMO Ha IIpoMeT pobe u ycryra
y 3eM/bH.

Jom jemaH pasnor mpe y IPMIOT HABENEHOM 3aK/bYUKy, aly CaMo
Kajla Cy y muTamy yroBopu o MehyHapomHoj mpopaju pobe. Meponas-
HO MaTepujalHO TNpaBo 3a mux decto je Komsennuja YH o yrosopu-
Ma o MehyHapomHOj mpopmaju pobe (mame y Tekcty u ¢dycHoTama: beuka
KOHBeHIMja), T7ie je Moryhe mpyraunje yroapare poka ucrare tese.*® Ipu
TOM, IpaBwIa KoHBeHIIMje MMajy IPESHOCT HaJ, 3aKOHCKUM onpeu6aMa,49 a
HU pesepBa 13 wiana 90 Kousennuje ce He Moxxe mpumennTn. Haume, 3akox
0 POKY je pe3ynTaT XapMOHHU3allyje ca mponucuMa HaBefieHe [upektuse EY,
a OHa caMa II0 ceby He IpefcTaBba MehyHapopHu cropasym umja 6u mpu-
MeHa MMajia eBeHTYa/lHy IIpeJHOCT Haj nmpumeHoM KoHBeHIuje, Tako 1a je
Wb JIMpeKkTuBe MMIIZIEMEHTUPambe y Hal[MOHA/IHe IpaBHe CUCTeMe U OHa
HeMa obaBesyjyhe mejcTso.””

47  Stefan Kroll et al., UN Convention on Contacts for the International sale of goods (CISG),
C. H. Bech Hart, Nomos Publishers, Munich, 2011, ctp. 576; Ingerborg Scwenzer,
Commentary on the UN Convention on the International Sale of Goods (CISG), Third
Edition, Oxford University Press, New York, 2010, ctp. 614.

48 bBeuka KOHBeHIMja, WI. 58 ¢T. 1 u 4. 59 BeuKy KOHBEHIIIjy Y OBOM TPEHYTKY paTudu-
KoBajie ¢y 83 mpxaBe cBeTa Meby Kojuma cy u ckopo cBe Bofehe TproBuncke cuie (ca
usysetkoM YjemumeHor KpameBcTBa, Bup. http://www.cisg.law.pace.edu/cisg/countries/
cntries.html, 19.12.2014). MehyTum, ycroB 3a mpuMeHy OBe KOHBEHIIMje HHUje caMo fAa
obe yroBopHe CTpaHe HOTMYY M3 JIp)KaBa YTOBOPHUIIA, Beh MOCTOjU U alTepHATMBHO
mpaswio mo koMe he ce KonBeHIuja mpumemuBary U Kaja Ipasuna MehyHapomHor
IIpYBaHOT IpaBa ynyhyjy Ha MpuMeHy IpaBa jejHe Ap>KaBe yroBOpHuIle (BuA. Wi 1 cT.
1 ta4. a u 6 beuke KoHBeHIHje).

49  YcraB PC, Caymcbenu inachux PC, 6p. 98/2006, wr. 194.

50 Bume o Tome Bup. Pilar Perales Viscasillas, ,Late Payment Directive 2000/35 and the
CISGS, Pace International Law Review, vol. 19, 2000, ctp. 125-142.
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3. IIpeHoc nmoTpaxuBamwa I Jyropama 13 yropopa
0 KOMepLMjaTHUM KpeguTuma

MoryhHocT npeHOCca HOTpakMBamba 1 IIpey3/Matba AyroBama U3 yro-
BOpa 0 KOMepIMja/THNM KpeguTuma n3Mely pesusenara n HepesuyeHara Ho-
BUHA je KOjy ImpBU IyT mpepsuba akTyennn 3akoH mocie msMmeHa us 2012.
TOfiMHe, aHAJIOTHO Ca M3MEHEHVM WIAaHOM 7 3aKOHa KojuM ce omoryhasa
TaKaB IIPEHOC IOTPaXMBama M IIpey3MMama Jyra M3 TeKyhmx mocimosa.
ITopen no cama mpensubeHoOr mMpeHoca MOTpaKMBamba U IIpeysuMama Iyra
usmehy nBa pesumenta Mebyco6Ho,”! omHOCHO uM3Mehy jaBa HepesuseH-
Ta Mebhyco6Ho,”? m3Menama u3 2012. roguue y wiany 20 3akona omoryhen
je TpeHOC MOTpaXkKMBamwa ¥ IpeysuMame Ayropama usMmeby pesupeHara u
Hepesu/ieHaTa,” WITO TPECTaB/ba JOAATHY TMOEpPaTU3AIU]y KPEMUTHUX
nocnoBa ca mHOcTpanctBom.”* TTopen Tora, mpensubeno je ma ce mpenoc
HOTpaKMBamba ¥ IIpeys3yMame JyroBama M0 OBUM IocnoBuMa usmeby nsa
pesupmenTta u usmely pesnmeHTa M HepesumeHTa BpIIM Ha OCHOBY yroBOpa
usMeby IpeHocKolja ¥ IpuMaola MOTpaKMBawa ¥ [yroBama, y3 oOaBesy
IPEHOCHUOIA [ja O M3BPLICHOM IIPEHOCY 00aBeCTM AY>KHUKA, OFHOCHO IIO-
BepyoI[a 13 KPEUTHOT MOCTA ca MHOCTpaHCTBOM.” TuMe je yKkuHyTa 06a-
Be3a 3aK/by4MBaba TPOJHOT yroBopa M3Mely CBUX ydYecHMKa y IOCTy Koja
je y Ipakcu oTe)KaBajia IPeHOC JyroBama M MOTPAXUBalba 110 KPEOUTHUM
TMOCIOBUMaA Ca MHOCTPaHCTBOM.”® OBO pellierbe TIOTIYHO je ONpPABAHO Y
CTy4ajy TpeHoca MOTpaXkMBama. MehyTuM, OBOM M3MEHOM YYMILEHO je
OfICTyMame of 06aBe3e MPUCTAHKA TOBEPUOLIA HA IPOMEHY HAY>KHVKA ITyTeM
IpeysuMama J[yra, KOju je HeOIXOfaH YC/IOB fia 61 yroBOp O IIpey3MMaimy
iyTa y OILITeM YTOBOPHOM IIpaBy IPOM3BOAMO IpaBHa JIejCTBa.

Takobe, mocras/pa ce muTame BanyTe y K0joj he ce usBpumry miahamwe
y Claydajy ImpeHoca IOTpakuBama 1 JyroBama 1u3Mehy pesujeHTa u Hepe-
supenTa. Hanume, ako je MOTpaKMBame 10 KPEOUTY KOjU je PEe3UAEHT Y3€0
U3 VHOCTPAHCTBA (KPeOMTHO 3aJy’kKeme) IPEHEeTO ca HepesuJeHTa — IPBO-
OUTHOT TTOBEpMOIa HAa Pe3NJEeHTa, Ka0 HOBOT ITIOBEPUOIA, BUILE HE IOCTOjI
KPEUTHN [10Ca0 Ca MHOCTPAHCTBOM, Beh HOBM ofHOC y 3em/bu u3Mehy nBa
pesupieHTa KOju MOoTHYe M3 IIPETXOHOT MOC/Ia ca MHOCTpaHCTBOM. VcTu je
Cydaj M KaJia pesujieHT IIpey3Me JyT HepesusieHTa 0 KPeIUTY KOjI je Ofj0-

51 3111, un. 20.

52 3011, un. 33.

53  3MII, un. 20 cT. 1.

54 3011, un. 33 cT. 1.

55 T.JoBauuh, H. benkupane, Has. unauax, ctp. 194-195
56 3011, Cnyxbenu inacnux, 6p. 62/2006, 31/2011, un. 20.
57 300, un. 446.
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OpeH MHOCTpaHCTBY. UmanoM 34 craB 2 Tauka 2 3akoHa npepsubeHo aa ce
»Inahamwe, HarmahuBamwe 1 mpenoc usmeby pesupenara u usmehy pesupe-
HaTa U Hepe3upaeHarta y Permy6mmiy Bpum y feBM3aMa y CIy4ajy KyIOBUHe
NOTpaXKMBakba ¥ MpeysuMara JAyropama us wiana 7 u 20°° IIpema yxem
TyMaderwy oBe ofpefnde, y AeBu3amMa Ou ce MOIJIA MCIUIATUTU CaMO HaKHa-
fia 3a IPEeHOC MOTPaXKMBarba WK 3a IpeysyuMarbe fyropama. [Ipema mmpem
TyMauemy, I1ahame y ileB13aMa OTHOCIIIO O ce Ha I[e/IOKYITHM IT0CA0, OfHO-
cHO obyxBarasno 6u 1 u3MrpuBame obasesa nsmeby gBa pesuzmenra — HoBor
HOBepyoLa ¥ MPBOOUTHOT JY)XHMKA IO KPEAUTHOM 3aly>Kewy WIN IPBO-
OMTHOT ITOBEpKOL[a ¥ HOBOT AY>KHUKA 110 KPeIUTHOM ofobOpemy. [lakie, nako
je OTHOC IOCTA0 YMCTO YHYTpallbl, Itahame Wiy HamtaTa he ce Bpumry y
IeBM3aMa KaKo IpUMaJIal] OTPaXkBatba 110 KPEAUTHOM 3ay>KewY, KOju je y
IeBM3aMa VICIUIATVO HAKHA/ly Hepe3U/eHTY, He OU CHOCMO MOC/IeinIie KypCHe
pas/uKe HaIIaTe y AMHAPUMA Off Pe3UfIeHTa- [y KHIKA, Y3 YBaXKaBarbe OIIIITe
ozipenibe fia ce MOIOXaj My>KHMKA He MOYKe IIOTopuIaTi 360T IpoOMeHe IoBe-
puona. CmyHa apryMeHTalnja ogHOCUIa 61 ce ¥ Ha C/Iy4aj Aa je Pe3UAeHT
npeyseo o6aBe3y Hepe3NIeHTa M0 KPEJUTHOM OFOOpermy 1 IO TOM OCHOBY
IpUMMO HAaKHAJy y [ieBM3aMa, 1a Oy 61O CTaB/beH y HMOBO/BHUJU IO/IOXKA]
YKONMKO 61 IIpey3eTy ob6aBe3y IpeMa pe3uieHTy USMIPHO Y AMHAPUMA, JOK
6u pe3ausieHT-NOBepuIal 610 CTaB/beH Y HeNOBO/bHMY HOJIOXKa]j 300T Ipo-
MeHe Jy>KHMKA, O KOjoj HMje MIMao NPUINKy fa ce usjachn. C gpyre cTpane,
IPWINKOM NPEHOCA MOTPaXNBamba MO KPEAUTY OJ0OPEHOM MHOCTPAHCTBY
Ca pesujeHTa Ha Hepe3NeHTa MM IIPEHOCa [yTOBamba 110 KPEIUTY y3eTOM
U3 HOCTPAHCTBA Ca pe3NJieHTa Ha Hepe3usieHTa (IpecTaHaK KPeUTHOT HO-
C/Ta ca MHOCTPAHCTBOM M HaCTaHAaK HOBOT offHOca n3Meby iBa HepesupaeHTa),
Taj OHOC Of TPEeHYTKa IPeHOCa OCTaje 13BaH cepe IMpUMeHe Halller IIpaBa.
Mebhyrtum, 3akon npensuba ob6aBesy mspemraBamwa HBC oxn crpane pesn-
IeHTa O M3BPIIEHOM IpeHocy. Y wiaHy 33 3akoHa npensubeHa je u popma
YIOBOpa O IPEHOCY MOTPAXKMBaMa MU AYTOBamba I TO A/ITEPHATUBHO, ¥ KO
yroop maMmeby cBMX ydecHNKa MM caMo y BUAY M3jaBe pe3MEHTa Ja je O
nipenocy o6asemrren.” OBy onpendy He Tpeba TyMaYUTH Kao Ofpety KojoM
ce ypebyje ¢opma yroBopa o mpenocy usmeby /iBa Hepe3uaeHTa, jep ce Ha
Taj yroBop 3aKOH He NpMMemyje (TepUTOpHjalmHO BaXkemhe 3aKoHa), Beh oHa
MMa 3a Wb Ja 00aBeCTU pesuieHTa O JOKYMEeHTalMjy Koja Mopa OUTH Of-
Heta HBC pagu ussemraBama.

58 3MII, un. 34 cT. 2 Tay. 2.
59 3111, un. 33 cr. 2.
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4. IIpe6ujame gyroBama M NOTPaKMBaba MO0 KOMePIVjaTHUM
KpemuTnma

Ob6aBe3a pesupieHTa IpeMa MHOCTPAHCTBY IO KOMEPIVja/IHOM Kpe-
IOUTY ¥ MOTpaXkKuBame pesyfieHTa M3 MHOCTPAHCTBA MOTY NPecTaTu M IIO
OCHOBY Ipebmjama AyroBama 1 MOTpaXMBama usMeby pesupmenra n Hepe-
sujenTa, Ha HaunH Koju npormme HBC.® Omrykom HBC npenmsubeno je
ma ce mMory mpebujatu, usmeby ocranor, cBe focnene Hertahene ob6asese n
mocrena HeHamtaheHa IOTpakuBama 10 IIABHUIV U KaMaTy 10 KPeAUTHIM
HIOC/IOBMMA Ca MHOCTPAHCTBOM, Kao U JIyroBaka HacTaja II0 OCHOBY yBO3a
Koju Hucy nnaheHu y poky my’keM off TOAMHY JlaHA U aBaHCHe HaIUIaTe I0
KOjJMa 3BO3 HIje U3BPILEH Y POKY AY>XeM Off TOAVHY AaHa VI HOTPAXKIBaba
II0 OCHOBY 13BO3a KOjU HUCY HallaheHM y poKy Ay>keM Off TOAMHY JaHa U
aBaHCHa Itahama 10 KojuMa yBO3 HMje U3BPIIEH y POKY JAY>KeM Off TOIUHY
maHa (,HempaBu" KOMepLVjaTHU KpeguTy U3 4wiaHa 4 3aKoHa).

[Tpebujame MebycoOHMX ayroBama M INOTPaKMBama pe3uieHTa U
HepesyJeHTa BPIIU Ce Ha OCHOBY yroBopa O Ipebujamy KOju Cy y4eCHUIIN
y npebujarmy 3aK/bydWIM y IMUCMEHOM OONVKY WM HIUCMEHe u3jaBe O ca-
IJIACHOCTY O Ipebujamy KOjy jefaH y4ecHUK y mpebujamy ynyhyje apyrom,
C 4UM ce carlacuiIa Apyra crpaHa y mnocny. Ilopen Tora, myrobame pesnm-
IeHTa IpeMa jeJHOM HepesuJeHTy MOXKe ce NMpeOUTU HMOTPaKMBAmbeM TOT
pesupeHTa off pYror HepesuieHTa — aKo Cy Pe3N/eHT U Hepe3uAeHTH II0-
Be3aHa JIMIa y CMUCITY 3aKOHa KojuM ce ypehyjy mpuspenHa ppymrsa. [la-
HOM IIpebujama cMaTpa ce JaH KOji Cy YY4eCHMI y Ipebujarmy yTrOBOpOM
0 mpebujamy OfipefVIN Kao aH IpecTaHka MehycobHux obaBesa, a aKko Taj
JaH HMje MpeLusypaH, IaH Kajj cy 00a ydecHUKa y npeOujarmy IOTINCaTa
Taj yroBop. AKO yroBOp HUje 3aK/by4€H, JAHOM IIPeCTaHKa CMaTpa Ce JaH
Kajl je MOC/IeN b YIeCHUK Y Ipebujarmby MOTINCAO U3jaBy O CAIIACHOCTY C
TaKBVMM HauMHOM M3MUpemba obaBesa. Pe3VIeHT je my>kaH /ja HAKOH U3BpILe-
HOT IIpebujama 4yBa JOKYMEHTAIjy O M3BPIIEHOM Ipebujamy 1 Ia O TOMe
usBectn HBC.%

Hamnwme, HakoH usmeHa 3akoHa u3 2012. roguHe npebujarme JyroBarma
U NOTpaXKMBalba U3 KPeOMTHMX IIOCTIOBAa Ca MHOCTPAHCTBOM jmbepanm-
30BaHO je yKUJameM ofjobpema MuHMcTapcTBa (MHAHCHMjAa Kao YC/IoBa 3a
npebujame, YMMe Ce CTBapajy IOBOBHMYU YCTIOBM 3a MOACTUIAKE IPOMeTa

pobe u ycnyra.

60  3II, un. 6 ct. 3.

61 Opnyka o HauMHY npebujama JyroBama U MOTPaXMBaba [0 OCHOBY KPeAUTHUX II0CIIO-
Ba ca MHOCTpaHCTBOM, Crysmbenu inacnux PC, 6p. 50/2013, Tay. 1-2.

62 Opnyka o HauMHY npebujama JyroBama U MOTPaXMBarba 110 OCHOBY KPeAUTHMX I10C/IO-
Ba Ca MHOCTPAHCTBOM, Ta4. 3-7.

63 3011, Cnyxbenu inacnux PC, 6p. 62/2006, 31/2011, 4. 6 cT. 3.
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IV 3akmpygak

Jlaxe, KoMepLUUjaTHU KpeauUTH JonpuHoce nosehamy KymnmoBHe Mo-
hu myxHuka m omaxiaBajy TOKOBe HOBYAHMX CPEfCTaBa, IITO JOIPUHO-
cu ybp3aBarmy NPOM3BOJHOT LIMK/Iyca U IpeTBapamy pobe y HoBai. 360r
TOTa, KPEAUT Ce yBeK 0ffloOpaBa CybjeKTy KOju MMa HVKM CTeIIeH eKOHOMCKe
Mohnu. AKo je TO KyIal], OffHOCHO KOPUCHUK YCIyTa, KOMepIjamTH KPeguT
Kpo3 ofioxkeHo nahame My omoryhasa fa o pobe, ogHOCHO yciayra fobe
MaKo jour Huje o6e36enno HOBYAHA CPEACTBA 3a MCIUIATY IieHe. AKO Cy TO
Ipou3BohayM, OJHOCHO HPOJABLY, KOMEPLUMjaTHU KPefuT Kpo3 Imahame
yHampey, omoryhasa um nosehame npoussoame 1 mpojaje pobe jep jeman
Zieo 1eHe (MM Leny LieHy) fobujajy yHampen.

Y 3axoHy O [ieBM3HOM IOCTIOBamwY HUCY NpenBubeHa orpaHnderma 3a
KpeTame KalluTaaa M3 KOMepLUjaTHUX KPEeIUTHUX MOCI0Ba Ca MHOCTPaH-
crBoM. KoMmeplujamHuM KpeayuToM IoBepual Ay>KHUKY YCTyIIa IpUBpeMe-
HO eKOHOMCKY CHAry M3pa’KeHy y HOBI[y Kako 6u My omoryhno fa ce nojasu
Ha TPXKUIITY MAaKO Y TOM TPEHYTKY He pacHoJiaXke ca JOBO/BHO COICTBEHUX
CPefICTaBa, Te je ca aclleKTa MOHeTapHe CTAaOVIHOCT ¥ CTAOMTHOCTY KpeTarba
KalyTaja olpaBjaHa morpeba 3a npahemeM obaB/bamba OBAKBUX IIOCIOBA.
Beha orpannyema KoMepumjaHIUX KpenuTa KOjyU IpaTe CIIO/bHOTPrOBMHCKI
npoMeT pobe Wy yoryra He 6u 611a oIpaBjaHa jep je ped 0 OZHOCHMA IIpH-
BaTHYIX JIMLIA, ¥ MHTEPBEHIVja [p)KaBe OIpaB/laHa je caMo Ha HUBOY npahema
CITO/BHOT AyTa U YK/byderba OBMX II0CTIOBA Y IUIaTHY OumaHc. BeoMa je BaKHO
fla 3aKOHCKUM ofpefdama Oyny obyxsaheHn koMmepuujaiHu KpenuTi, jep ce
TUM KpeJuTuMa Ha ITI06aTHOM IUIaHy 06e36el)yje TMKBUIHOCT M KOHTUHYM-
TET Y MPOM3BOAIGY U IPOMETY POOHOHOBYAHNX TOKOBA.
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COMMERCIAL CREDITS UNDER THE LAW ON
FOREIGN EXCHANGE OPERATIONS

Summary

The purpose of commercial credit regulation in an unfied way under Law
on Foreign Exchange Operations allows an easier state monitoring of credit op-
erations performed by non-professionals on foreign exchange market. By broadly
defining the term “commercial credits”, the state (i.e. National Bank of Serbia)
is given the authority to monitor the performance of all obligations under com-
mercial contracts in which the obligations are not performed simultaneously.

In the first part of the paper, the author analyses the economic gist of
commercial credits with the purpose of giving an insight into their special treat-
ment. The author examines the term ‘commercial credits” given in Law on for-
eign exchange operations and the difference between financial credits and “ir-
regular” commercial credits (exports and imports of goods and services deemed
to be commercial credits) is particularly highlighted. In the second part, the
author emphasizes the specifics of commercial credit contracts, especially the
effects of special requests for the parties to these contracts to notify National
Bank of Serbia and specific regulations regarding maturity of obligations un-
der these commercial credits and the assignment and compensation of the said
contracts.

Key words: commercial credit, foreign exchange operations, commercial
transactions, deferred payment or advance payment, (non)
resident.
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Ana JIABAPEBIIR
moxtopaHp IIpaBHor ¢akynrera YauBepsurera y beorpany

HAKHATIA IITETE KAO TPABHA MOCJIEAUIIA
HE3AKOHUTOT OTKA3A

Pe3sume

Baxcehum 3axonom o pagy Peiiyonuxe Cpbuje iipegsubena je moiyhrociti
gocyhera HakHage wiilieitie 3atiOCIEHOM KOME je He3aKOHUMIO OThKA3aH yioeop
0 pagy, a Koju He 3axitiesa epahare Ha paq (y gamwem iieKciliy: KOMUeH3A-
yuona Haknaga). Kaxo 3axoucku tiexcili Huje y osomHoj mepu ogpehen, a y
upemixogHom tepuogy 08aj UHCTUUIRY L HUje HOCTHOjao, Y CIPYUHOj jasHOCiU
je gowino go tionemuxe o cnegehem nuiary: ga nu KOMueH3AUUOHA HAKHA-
ga uckmy4yje Upaso 3ailocsieHol ga Howipaicyje HaKkHagy wiitieitie y 6UcUHU
usiybmene 3apage u gpyiux Upumared, Koja pegosHo Upuiaga 3auocneHom
Koju 3axiiiesa epaharve Ha pag (y gamem teKcilly: peCIUUTHYUUOHA HAKHAGA),
unu ce, iax, ose gee Haxknage xymynupajy? Qurwenuya ga je y cygckoj upax-
cu 3ayseill cKOpO MOHONUTHAH CUlA8 0 00A6e3HOj KyMynauuju, uuHu ce, 6e3
ogiosapajyhe apiymenitiayuje, 3axitiesa gyomy aHanusy ose iieme, ¢ 003Upom
Ha teH UpasHu, coyujantu u exonomcku 3uayqaj. Citioia cy y 060m pagy 3aKoH-
cke ogpegbe Koje ypehyjy KomileH3AUUOHY U PeCTUUTLY UOHY HAKHAGY U3TI0He-
He fiymaueruma goimaickol meilioga casHaearba upasa, y uumwy ussoherva
jacHoi u apiymeHitiosanol 3axmyuKa o Uuiliary wuxoeoi 0gHoOCA.

Kmoyune peuu: Hesakonuii oiikas, HAKHAga wiilieiile, u3iybmwena 3apaga,
epaharve Ha pag, pecTUUYYUOHA HAKHAGA, KOMUEH3AUUOHA
HakHaga.
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I YBop

Y mepuopy Koju je IpeTXOAMO CTYIaly Ha CHary 3akoHa o pagy (y
nmambem TekcTy: 3P),! jemuua mpaBHa mocnenuIa HE3AKOHUTOT OTKA3a YTOBO-
pa o pamy Oumia je mpaBO 3aIlOC/IEHOT fla 3aXTeBa Bpahame Ha paj KoOJ II0-
CI0faBIia, Y3 IPaBO Ha HaKHAJY LITeTe Y BUAY M3ryb/beHe 3apajie U Apyrux
IpMUMaiba y HEpUOY He3aIoC/IEHOCTH KOja je IOCTeNN1la HE3aKOHUTOT OTKa-
3a (y Ha/beM TEKCTY: peCTUTYIMOHA HaKHaJa), Ka0 HEeIPUKOCHOBEHO U 6e3y-
CJIOBHO IIPABO 3aIIOCTIEHOT KOME je HE3aKOHUTO OTKa3aH YyroBOp O pafy.

3P, mopen penHTerpanuje, y IpaBHM IOpefaK YBOAM HOBO aJaTepHa-
TUBHO pelerbe,” pema KoMe (1) 3aTIOCIeHN KOMe je He3aKOHUTO MPecTao
PaJiHM ONHOC, 0 fpasuny,” UMa MpPaBO a Ce BPATV Ha Pajl, y3 MPaBo HA
PECTUTYIIMOHY HaKHaZY, C TUM IITO (2) 3alOC/IeHu uma ipaso ga ouitiupa
ga ce He epailiu Ha pag, y KOM CTy4ajy MOXKe 3aXTeBaTH fia Cyf obaBexe IIo-
C/IOflaBLIa la My MCIUIATM HAaKHAJy LITeTe y BUCMHM JO 18 3apapa, Koja ce
ogmepasa upema epemeny Koje je 3ailocieHu Uposeo y pagHom OgHOCY Kog
iocnogasya, loguHama Hueowia 3anocieHol u O6pojy U3gpiuasanux 4naHoéa
iiopoguue (y fla/beM TEKCTY: KOMIIEH3aI[OHa HaKHaJa), IpU 4eMy CyJi HeMa
IIPaBoO Jja NPEUCIINTYje pas3iore KOjuMa Ce 3aIll0CTIeHN PYKOBOAM IPUINKOM
OBOTI' 3aXT€Ba, Ka0 HU ONPABJAHOCT WM LIEMMCXONHOCT OBAKBOT peEIlEha,
Beh je myxaH fja 3axTeB yCBOjI.

MebhyTum, npummkoM HOBelMUpaHOT ypehuBama MpaBHUX IOCTIEANIA
HE3aKOHUTOT INpeCTaHKa PafHOT OJHOCA, UAKO je Upaso 3ailocnieHol Ha pe-
CHAUTIY YUOHY HAKHAGY eKCUNUUUTHHO 8€3aH0 UCKbYHU60 3a épahatrve Ha pag,
3aK0H0gA6alY, HUje eKCUMUUUTUHO UCKTbYUUO UPAB0 HA PECIUUTILY UUOHY HAKHA-
gy 3ailocneHom Koju He 3axitiesa epaharve HA pag u ocilieapyje Upaso Ha KoM-
HeH3auUoHy HaKHAg)y.

Vmajyhu y Buny ommcaHy HefOpedeHOCT, HOBM MHCTUTYT je IOCTAo
HIOBOJI, TTOJIEMUKE Y CTPYYHO] jaBHOCTU 10 criefieheM muTamy:

1 3akoH o pany - 3P, Caymbenu inacnux PC, 6p. 24/05, 61/05, 54/09, 32/13 u 75/14.

2 KoHKpeTHO, MHCTUTYT KOMIEH3allMOHe HaKHaJe yBelleH je 3aKOHOM O M3MeHaMa U Jo-
nyHaMma 3akoHa o pany, Caymbenu inacnux PC, 6p. 61/05, un. 10.

3 Msyseuu op mpaBwiIa [ja 3allOCIEHN MMa IIPAaBO HA PEMHTETPALjy ¥ PafHM OFHOC IPO-
mucaHn cy y crefehnm cnydajeBuma: (1) yKOMMKO MOCTIORABaL] IOJHECE 3aXTeB fa ce
3aII0C/IEHN He BPaTy Ha Paji U HOKaXKe OCTOjarbe OKOMHOCTY KOje ONPaBaHo YKa3yjy fa
HACTaBaK PaJfHOT OffHOCA Huje MOryh, y KoM cIyd4ajy je Ay>KaH [ja 3aII0C/IEHOM MCIUIATH
HaKHaJy LITeTe y BUCUHM [0 36 3apaja, Koja ce yTBphyje ImpemMa UCTUM KpUTepHjyMuMa
Kao 1 y C/Iy4ajy Kajja 3aIll0C/IeHN He 3aXTeBa fia ce Bpatu Ha pag (wi. 191 ct. 6 3P), xao
u (2) yKOMMKO je 0TKa3 caMo (pOPMaTHO HE3AKOHUT Y CMUCIY HEIOLITOBambha OTKa3He
IIPOLIEAYPe, ally Cy Pasno3u OTKasa 3aKOHUTH U ONPaBaHM, 3alI0C/IEH) HeMa [PaBo Ha
Bpahame Ha pap, Beh camMo mpaBo Ha HakHajy IITeTe y M3HOCY [O LIECT 3apajia 3amo-
cnenor (um. 191 ct. 7 3P).
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Ha nu xomiien3ayuoHa HAKHAGA UCK/bY4yje Upaso 3ailocsieHol Ha pe-
CHIUTHLY YUOHY HAKHAGY WU 3ali0CieHu Koju He 3axitiesa epahatve Ha pag uma
ipaso ga KymynamiueHo ociieapu obe HakHage?

Behuna ayTopa HayyHMX pafioBa U3 oBe 00/1acTy 06aBe3Hy KyMy/Ialyjy
KOMIIEH3aLIMOHE U DECTUTYLMOHE HaKHaJle IOCTaB/ba Kao aKCMOM, a Ha
TOM CTAaHOBMIITY CTOjU ¥ CY/icKa IIPaKca IPBOCTEIEHUX U APYrOCTEeNeHNX
cymosa.! TIputoM, uMHM ce Jla OBAKO KaTerOPWYAH CTAB HUje 3aCHOBaH Ha
CBeOOYXBaTHOM M KPUTHYKOM carjiefjaBamby YCI0Ba U MOCTIe[ULA y CIydajy
KyMYyJ/IaTUBHE, OfTHOCHO Y C/Iy4ajy a/JiTepHaTXBHE IPYMEHE OBUX MHCTUTYTA.

Kaxo nurame ofHOCa KOMIIEH3AI[IOHE ¥ PECTUTYIIMIOHE HaKHa/le HeMa
caMo IpaBHM 3Ha4aj, Beh 1 BakHe colMjaHe U eKOHOMCKe MMIUIMKAIVje, C
0031poM Ha OUTHO [ipyradmja IpaBa U o6aBe3e MOCIOfABIIA ¥ 3aMIOC/IEHOT
y CIy4ajy KyMy/alyje, OGHOCHO a/lTepHalluje HaKHaja, 0BOj IpobaeMaTu-
IV HEOIIXO[HO j& MOCBETUTU AY>KHY HaXKiby, IITO je ¥ IM/b OBOT paja, Koju
HAcToju Jia, momasehn of cafip)K1He 3aKOHCKOT TEKCTa, IPUMEHOM JIOrMart-
CKMX MeTOJja Ca3HaBama IIpaBa, johe 10 0iroBopa Ha IMMTabE Ja JIM Ce KOM-
MEeH3all0Ha U peCTUTYLMOHA HaKHAaJja KYMYINPajy, UCKbY4Yjy, WIN je, NaK,
nocrojeha curyaunja Taksa fa 3axteBa onpeheHa de lege ferenda pemema.

Il IIpaBHe mocnenuile HE3AaKOHNTOT OTKa3a
1. Mebynapopau paguu cranmapau

Konsenunja Mebynaponne opranmsanuje paga (y fabeM TEKCTY:
MOP) 6p. 158 0 mpecTaHKy pajiHOT OHOCA Ha MHUIMjATUBY MOCTONABIA’
ca IIperopykom 6p. 166, ycBojena 1982. ropuHe, Koja ypebyje HajBakHuja
IUTaba MPeCcTaHKa pafHOT OJHOCAa Ha MHMIMjAaTUBY IOCTOAABLA, Y YIAHY
10 mpepsuba ma he, ykonmko opraHy HafileXKHI 3a OJJIy4MBambe O IpecTaH-
Ky PaJHOT OfIHOCA, OlLleHE Jia je NMpecTaHaK PaJHOT OfHOCA HEeOoIpaBJaH, a
HICY oBnaurheHy MM CMaTpajy fia je HeCIIPOBO/BUBO Jia, Y CKIafly C HaI[MO-
Ha/IHMM 33aKOHOMIaBCTBOM U IIPAKCOM, IIpOITIace IPecTaHaK paJHOI OfHOCA
HeBakehnM, offHOCHO Hapefe wan Tpennoxe Bpahame pagHMKa Ha IOCAO,
6utn opnaithenu fa Hapene ucinaily ogiosapajyhe HakHage unu Hekoi gpy-
ioi gasarba Koje ce moxe cmaitipaitiu ogiosapajyhum.

4  Tako, npumepa papu: Ilpecyma Amemanmonor cyma y Kparyjesny Ikl 1476/10 op
12.1.2011. ropune, http://www.kg.ap.sud.rs/gz-1.-1476.10.html, 10.09.2015; ITpecyna Ane-
naunonor cyna y Hosom Camy Ikl 2978/12 og, 26.11.2012. roguse, http://www.ns.ap.
sud.rs/index.php/src/sudska-praksa/271-gz1-2978-12, 10.09.2015.

5 Patn¢uxosaHa o crpane Cp6uje 3akoHoM o patndukanyju Konsenuuje Mebhynapopse
opraHmsanuje pasa 6poj 158 o mpecTaHKy pajHOT OfHOCA Ha MHUIMjaTUBY IOCIOAABIIA,
Cn. nuciti COPJ — Mehynapognu yioeopu, 6p. 4/84 n 7/91.
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Ha nuBoy Caseta EBpome, MaTepuja mpecTaHKa pagHOT OfHOCA ype-
bena je PeBupupaHOM €BpOIICKOM COLMjaTHOM IIOBE/bOM (Y Ja/beM TeK-
cry: PECII), nncnupucanom Konsennujom MOP 6p. 158, koja y unany 24
npensuba o6aBesy NOTHMCHUKA fja HAL[MOHATHAM 3aKOHVUMA, KOJIEKTUBHNUM
yroBOpMMa WM APYIMM MHCTPYMEHTMMA HAIMOHAJHUX IIpaBa, obesbepe
IIPaBO 3aIIOC/IEHNX KOj/IMa je yTOBOP HEOIIpaBJaHO OTKa3aH Ha ogiosapajyhy
KomileH3auujy unu gpyiy ogiosapajyhy catucpaxuujy.

Y eBpOICKOM KOMYHUTapHOM IPABY HE ITOCTOjU jeAMHCTBEHY, IIPABHO
obaBesyjyhu jokyMeHT Koju 6u 06e36enmo yHudopmucane pagHe cCTaHAapAe
y cBuM 4wiaHuiama EBporicke yauje (y mameM tekcty: EY), a y nureparypu
ce yKasyje Ia HUje peanHo y O11cKoj OyayhHOCTM OYeKMBaTH JIETVMCIATUBY
U3 OBe 00/IaCT.

2. IIpaBHe nocnenyiie He3aKOHUTOT OTKa3a Y HO3UTUBHOM IPaBy
Peny6nuke Cpouje

Opnpenb6ama wiana 191 3P, koju ypebhyje npaBHe nocnenniie He3aKOHNU-
TOT NpeCTaHKa PaIHOT OIHOCA, IIPOIMICAHO je:

Axo cyg y woky flociiyiika yiiepgu ga je 3ailocrieHom Upeciiao pagru
0gHoC 6e3 ipasHoi 0CHO6d, HA 3axilies 3aiocneHol, ognyuuhe ga ce 3aiocneHu
épailiu Ha pag, ga my ce UCUNATU HAKHAGA Wiliellie u yiunaite uputiagajyhu
gouipuHocu 3a 00a6e3HO COUUJANHO Oculyparve 3d Uepuog y Kome 3ailocieHu
Huje paguo (cT. 1).

Axo cyg y woky flocilyiika yiiepgu ga je 3ailocrieHom dpecitiao pagru
ogHoc Oe3 UpasHOI OCHOBA, 4 3aTioCTIeHU He 3aXiiesa ga ce 6paiii Ha pag, cyg
he, Ha 3axilies 3atiocnenol, obase3ailiu LoC0gasua ga 3anocIeHOM UCHIATHU
HAKHAgY wiilieitie Y U3HOCYy 0g Hajeuuie 18 3apaga 3aiocneHol, y 3a6UCHOCTIU
0g 8pemena UposegeHol y pagHom 0gHOCY KOG 1ocnogasuyd, ioguHa #Husoiia
3atiocneHol u 6poja usgpiasanux 4nanosa mopoguue (CT. 5)

Haknaga u3 citi. 1, 5, 6 u 7 0801 unana ymarvyje ce 3a U3HoC Upuxoga
Koje je 3atiocneHu ociiéapuo to 0CHO8Y paga, Uo Upecilianky pagHoi ogHoca
(ct. 9).

6 Guus Heerma van Voss, Beryl ter Haar, ,Common ground in European dismissal law",
European Labour Law Journal, Volume 3, No. 3, 2012, ctp. 221-226.

7 Ha oBom MmecTy nurupaHe cy camo ofpenoe wiana 191 3P peneBanTHe 3a ananusy. Hau-
Me, CTaBOBY 2-4 fepuHMIIY e/leMeHTe 3apajie KOj/ Cy OCHOBUIIA HaKHaJle IITeTe 13 CTa-
Ba 1, cTaB 6 ypebyje cmyuaj kafa mociogaBai 3axTeBa Jja ce 3aIllOC/IeHU He BpaTy Ha paj,
CTaB 7 ce OJHOCK Ha CITy4aj Kafla je IIOCTOja0 OCHOB 3a OTKas3, a/ly IOCNOfaBal] Huje y
MIOTIIYHOCTM MOCTYNNMO II0 OTKa3HOj IIPOLeAYpH, AOK cTaB 8 feduumine 3apany Koja je
OCHOBMUIIA 32 HAKHAJly 3apajie U3 CTaBoBa 5 11 7.
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III Ananmu3a cnopHOT NMUTakba OFHOCA KOMIIEH3aI[MIOHe
U peCTUTYLMIOHE HaKHaJe

1. Jeamuko TymMaueme

V3 nutupaHe cafpxKuHe U CTPYKType 3aKOHCKUX Ofipendu 3akpydyje
ce cnenehe: pectuTynuoHa HakHaja npenBuheHa je MCK/BYYMBO Kao aKije-
COPHO IIpaBO y3 NpaBo Ha Bpahame Ha paji M BaH TOT KOHTEKCTA Ce HUTJe He
CIIOMUIbE.

Y cny4ajy kaja 3aloc/ieHV He 3axTeBa Bpahame Ha paji, Ipomucyje
Ce UCK/bY4YMBO IIPAaBO 3alIOCTIEHOT Ha KOMIIEH3aI[IOHy HAaKHaZy, IITO YKa3yje
Tia Ta HaKHa/la [IpefiCTaB/ba MHTETPATHY HaKHALy KOjOM Ce, 10 OVICIIO3ULIVjN
3aII0CTIEHOT, CYIICTUTYUIIY KaKo IIpaBo Ha Bpahame Ha paj, Tako 1 IpaBo Ha
PEeCTUTYLIMOHY HaKHaJY, Kao aKIleCOpHO IpaBo Bpahamwy Ha pap.

Ja je 3amcTa mocrojana MHTEHIMja a PeCTUTYLMOHA HaKHazia Oynme
YHUBep3amHa MOC/IEANIIa HE3AKOHUTOT OTKa3a Kao TaKBOT, a He aKI[€COPHO
npaBo y3 Bpahame Ha paji, 3aKOHOJABIIY CBAKaKO He 6U IIpeficTaB/baslo Ipo-
671eM Jja eKCIUIMIUTHO IIPOIINIIE Jia je Hpaso Ha PeCTUillyyUuoHy HaAKHAGY Ho-
crleguua He3aKOHUiiol 0MIKA3a KOoja Huje YC/lo8/beHa ociiéapusarbem upasa
3atiocneHol Ha épaharve Ha pag.

Yak u YKOMMKO 6M ce Mpefma apryMeHTallja eBeHTYa/lHO Y4MHMIA
HEJJOBO/BHO yOe[/bMIBOM, CMaTpaMo Jia HauMH oOpadyHa HaKHaJe ITeTe KOf
HEe3aKOHMTOT OTKas3a, ITpomnucal 4iaHoM 191 crtas 9 3P, jacHo nokasyje ga je
KOMUEH3AUUOHY U PecUlY U UOHY HakHAgy Hemolyhe Kymynupaiiu, ilie ga ce
ile HakHage y3ajamHo uckmpy4yjy. Haume, mpemMa OuUTHUpPaHOj, UMIIEPATUBHO]
3aKOHCKOj ofipenoy, IpMINKOM oOpadyHa HaKHajle IITeTe Koja MpuUIaja 3a-
IIOCTIEHOM KOMe je He3aKOHWUTO OTKa3aH paJHU OJHOC, obe BpCTe HaKHaJe,
JaK/le M PecCTUTYLMOHA ¥ KOMIIEH3aIlIOHA HaKHaJa, IOAJIeXy 00aBe3HOM
yMamemy 3a M3HOC IIPUXOfia KOje je 3allOCTIeHN IO OCHOBY pajila OCTBAapHO
HaKOH IIpeCTaHKa PagHOr OJHOCA.

Ma je unitienyuja 3akonogasya 6una ga ce peclUllyyUoHa U KOMileH-
3AUUOHA HAKHAGA KyMYZUpajy, c6akako He Ou HUpouucao ga céaxy og 06ux
HaxkHaga wpeba UpeixogHo HOjeqUHAYHO YMAUHU 34 USHOC UGeHTAUYHOT
apuxoga, jep ce Ha Wiaj HAYUH OCHOBUUA 34 00pA4yH HAKHAge wiilieilie g6éa
iyilia ymarbyje 1o UCioMm 0CHOB8Y, WO je GUPEKHO CYUPOIiHO UpuHUUiumMa
obnuiayuoHol tipasa u UpasURUMA o0 HAKHAGU wiltiellie, a 3a TOCTegUUY UMa
maitiepujanto owiitieherve 3aniocneHol yuju unitiepec HA60GHO Tpeda WITUTHU-
WU KYMyLauujom HaKkHaga.

snoxenn argumentum ad absurdum TnpencTaB/ba HECYMBUB [JOKa3
Ja ce 3aKOHOfaBall HIje PYKOBOJMO MJEjOM O KyMYyNIMpamwy HaKHaJa, Te fa
KOMIIEH3allMOHa ¥ PECTUTYLIMOHA HaKHafla He IPeJCTaB/bajy KyMynaTVBHE
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cabupke yKyIHe IiTeTe, Beh cy y nuramy HOTHYHO 3acebHe KaTeropuje Koje
€T3JICTUPAjy aNTEPHATUBHO U Y33jaMHO Ce UCKIbYUY]y.

2. CucreMaTcKo TyMaveme

a) Apiymenitiayuja Ha K0joj ce 3acHueajy mepgrve 0 00a6e3HOj
KyMynauuju HaKHaga

Y ofcycTBy MOTBpfie CBOT CTaBa y je3aVYKOM TyMademy, IpUCTANIIe
KyMy/allMje HacToje fa, IO3MBameM Ha pasInyuuTe OOMUralMOHOIpaBHE
MHCTUTYTe, MIPUKAXY KOMIUIEMEHTApHOCT KOMIIEH3AI[IOHEe VM PeCTUTYLMO-
He HaKHaJle, Kao pasJior OIPaBIaHOCTY BUXOBe KyMy/anyje. Y HacTaBKy he
6urtyu obpahenn Hajuemhe ucTuIaHM apryMeHTH.

1) OpHOC KOMIIEH3aIIOHEe HaKHa/le IIpeMa 3aMeHMN
UCIIybelba VN IPEHOBY

Ilpsu apiymenili, na KOMIIEH3allMOHAa HaKHAaJla IpefCcTaBba 3ame-
Hy Gpegmeiia obasese épaharea Ha pag,® omHOCHO ,ueHy 3a ogycilianax og
peunitieipayuje,’ KOMIIEH3AIMORY HAKHAMY CalpXUHCKU YIOA06/baBa MH-
CTUTYTY 3aMeHe VICIyHema 13 wiaHa 308 3akoHa 0 OOIUTal[MOHMM OJIHO-
cuma (y mamem tekery: 300) i npenosa u3 wrana 348 300.

He cnopehu npaBHy npupoay KoMIleH3alioHe HaKHale Kao sui generis
3aMeHe VCITyerba, CenGUYHOT MHCTUTYTA PAJHOT IpaBa KOju ce JepyBHI-
pa 13 3aKOHOM yTBpheHe MpaBHe MOhM 3aIIOCTIEHOT /1a CBOjOM M3jaBOM BOJbE
CTBOPM HOBY IIpaBHy CUTYyaIujy, u36opom usmeby (1) HacTaBKa pajjHOT Ofi-
Hoca, BpahameM Ha paji ca CBMM IIpaBMMa Koja 13 Tora Ipousmunase u (2)
KOHAYHOT ITPeCTaHKa PafiHOT OfIHOCA, Y3 UCIUIATy KOMIIeH3aI[IOHe HaKHaJle,
yKasyje ce Jja KOMIIapalyja KOMIEH3al[IOHe HaKHaJie ¥ 3aMeHe VCIYIbemba,
OJIHOCHO 3aMeHe IpefiMeTa obaBe3e, He JOKa3yje ONpaBIaHOCT KyMyJalje,
Beh ympaBo cynpoTHo.

Hamnwme, kox 3aMeHe ncnymema o6aBe3a IpecTaje YKOIMKO MOBepyIall
IPUMY HEIITO JIPYTO YMECTO OHOTa LITO My Ce JyTYyje, = IOK KOJi IPEeHOBa
yroBapameM HOBe 0OaBe3e paHUja IpecTaje, ca CBUM CIOPEJHMM IIpaBUMa

8  bopusoje Kuskosuh, ,HesakoHur orkas m mocmepuue, M3bop cygcke wpakce, 6p.
1/2006, cTp. 32.

9  User Cymosuh, ,HakHaza mrere y crnydajy He3akOHUTOT oTKasa (wiaH 191 ¢1.4 u 5 3a-
koHa o pany Cpb6uje), Bunitien BpxosHoi kacayuoroi cyga, 6p. 3/2011, ctp. 307.

10 3akoH o obnuranyonnM opHocuma — 300, Cayxcbenu nuciti COPJ, 6p. 29/78, 39/85,
45/89 - onnyka YCJ u 57/89, Cnyxsc6enu nuciti CPJ, 6p. 31/93 u Cnysbenu nuciti CLT, 6p.
1/2003 - YcraBHa IOBeJba.

11 300, un. 308, cT. 1.
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KOja Cy 6ma BesaHa 3a panujy obasesy.!” O6aBesa mocnonasia npema 3a-
IIOC/ICHOM II0 OCHOBY He3aKOHMTOT OTKa3a je Bpahame 3allOCIeHOr Ha paf,
IITO IOfpasyMeBa IPUjaBy Ha COLMjaIHO OCUTypaibe, oOe3behemwe mcrmx
wm oproBapajyhux mocnosa, pro futuro ob6e3bebherme cBuX mpaBa 10 OCHO-
BY paja, Kao ¥ MCIUIATy PeCTUTYI[OHe HaKHajie, YMMe [j0/lasy HO ITyHe
penHTerpanje 3arocaeHor y pagHu ogHoc. CXOHO TOMe, OIITHPabeM 3aI10-
CJIEHOT 32 KOMIIEH3aIlMOHY HaKHA/Y, K0 3aMeHy VICIIyberba VTN HOBY Ipef-
MeT o6aBe3e, MHTerpaHa obaBe3a IOC/IOfABLIA TI0 OCHOBY HE3aKOHUTOT OT-
Kasa 6u, carmacHo wiany 308, ogrocHo 350 300, y 1enoctu 6ma yraieHa u
IpecTaa fia HOCTOjI, YnMe OU ce yracua 1 ob6aBesa UCIUIaTe PeCTUTYIMOHE
HakHaje. HaBeneHa mocienuija yipaBo oKasyje fa ce OBe HaKHaJje He MOTY
KyMy/nupaTy, Beh fa ce, HAIpOTUB, y3ajaMHO MICK/BYIY]y.

2) OgHOC KOMITeH3aIYIOHe HaKHajle ITpeMa M3Ty6/beHo]j HoOUTH

Jpyiu apiymenini, fa KOMIIEH3allMIOHA HAKHAa/la HEMA 3a LM/b YCIIOCTaB-
Jbambe NIPETXOJHO HapyllIeHe NMOBMHCKe paBHOTexXe (restitutio in integrum),
Beh MCK/BYUMBO HagokHagy Upeilitiocitiaémere usiybmere goouiiu 3amocue-
HOT KOj/I HeMa BO/bY /Ia YCIIOCTaBU HE3aKOHUTO TPEKMHYT PajiHu offHOC, ">
Tpeba carmefaTu Kpo3 IPUPORY M Cafp>KUHY MHCTUTYTa M3MaKie foOUTH,
KOji1, Y CKIafly ca onpen6oM wiaHa 189 cras 3 300, npescrasiba gobuitiak
KOju ce MOIA0 OCHOBAHO OYEKUBATHU TipeMa PegosHOM THOKY CHi6apu unu ipe-
Ma T0ceOHUM OKONHOCTHUMA, a Ylje je ociliéaperve ClpeueHO WILeiHUKO80M
pagrwom unu Upouyuiiiiarbem.

Haxrne, conditio sine qua non nocTojama U3ryb/peHe JOOUTH je TOCTO-
jame KaysanmuTeTa, OfHOCHO AMPEKTHE y3POYHO-TIOC/IeNNYHe Be3e m3aMely
IOCTYyIIamka MOC/IOfABLA ¥ M3MaK/le KOPIUCTH 3a 3aII0C/IeHOT, KOja ce cacToju
y mponyiurteHoj 6ynyhoj sapagu koja je Mora 6UTH OCTBapeHa pajfioM KO
nocnofasia. OBaj KaysaluTeT He IOCTOjM Y CUTyalMjU Kajia ce 3arocie-
HJ CBOjOM CTTOOOJHOM BO/BOM OIIpefeNy Jja He Tpaku Bpahame Ha paj u
OCTBapyBalbe 3apajie M APYTUX IpaBa U3 PAJHOT OJHOCA Pro futuro.

OuurneqHo OfCyCTBO afieKBaTHE y3POYHO-IOC/IEAUYHE Be3e 3acTyIl-
HUIY OBOT CTaBa IIOKYIIABajy fa Ha/loMecTe eKCTeH3MBHMM CXBaTambeM Kay-
3a/mTeTa, Te Kao Y3pOK U3TyO/beHe HOOUTH eUMHNITY YIIPaBO HE3aKOHNUT
OTKa3 KOj! je CKPMBMO IIOC/IOfABall, a KOju NEMOTUBMIIE 3aIIOCTIEHOT Jia Ce
BpaTM Ha paj, crpaxyjyhm ox onmasze. Ilopen unmeHnIie ja je 0BO MouMambe
Kay3a/JiTeTa IPOTUBHO (yHJAMEHTa/THMM IIPABHUM Hade/IVMa, jep Mo4MBa
Ha npejyauuupamwy mala fides moHamama cBuX mocnogasana y 6yayhnocrtu
Koje erga omnes 06eCMUIIUbaBa MHCTUTYT PEVHTETpalllije, OBAaKBO CXBaTarbe
je IIpaBHO HEOAP>KMBO ca acleKTa 00a peJleBaHTHA 3aKOHa u3 ciefehux pas-

12 300, ui. 350.
13 B. XXuskosuh, Has. geno, ctp. 32.
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nora: (1) puckBamuduxyje ra 3P, 6ynyhu ma mpaBo 3amocieHOr Ha KOMIIEH-
3aIlMOHY HaKHaJly HYje YCTIOB/beHO HaBefieHNM Paso3uMa (JeMOTUBAIjOM
U cTpaxoM), Beh je, HAIPOTMB, NPaBO 3aIOCTIEHOT HAa KOMIIEH3ALMOHY Ha-
KHaJly HOTIIYHO HEYC/IOB/BEHO, TaKO fia CYJ, Kaja 3alloC/eH) He 3axTeBa
Bpahame Ha paji, Ha HeroB 3axTeB JOCYDyje KOMIIEH3aIIOHy HAaKHAAy IO
ayToMaTusMmy, 6e3 uKakBe obaBese 3alOC/IEHOT Ia 00eNIOofaHy 1 00pas3IoKu
cBOje pasjore; (2) puckBamuouxyije ra u 300, 6yayhnu fa je ogpenbom wiana
189 ctaB 3 300 Ha uMIepaTUBaH HaYMH IPONNCAHO Aa UITeTHA pajjiba Mopa
IIOCTOjaTy y BpeMe [JOHOIIEHha OfTyKe O U3Ty0/beHOj JOOUTH, LITO OBJie Huje
cay4aj, 6ynyhu fa mreTHy panwy npepcraspa Oynyhe mala fides monamarme
IIOC/IOfiaBLIa KOje [eMOTMBUIIE 3aIlOC/IEHOT fla Ce BpaTy Ha pafi, a Koje ce
AQHTUIMIVPA HA OCHOBY HE3aKOHUTOCTH OTKa3a.

KonauHo, ja KOMIIeH3alIMOHA HAKHA/ja HIje U3ry6/beHa JoOuT, HeCcyM-
IJIBO TOBOPE YC/IOBM 3a IEHO OCTBapyuBame I WeHa CTPYKTypa, 6yayhn na
ce, 3a Pas/MKy Off u3ry6/beHe HoOUTH, IpaBoO Ha KOMIIEH3ALMOHY HaKHAy He
TOKasyje, a IbeHa BUCMHA HMje HY y KaKBOj KOpelTalMjy ca IMOTeHIjaTHUM
IPOIYIITEeHNM 3apajjaMa Koje 611 YiHMIe N3ry6/beHy JOOUT 3aII0CTIeHOT KOju
He 3axTeBa Bpahame Ha pap.

3) OpHOC KOMITeH3aIVIOHe HAaKHaJie IIpeMa MHTerpayHOj HaKHaV IITeTe

Tpehu apiymeniti, ja 6 uckpy4usare tpasa 3auocneHol HA peciiu-
WYUUoOHy HakHagy o6uno y cyupoimnociiu ca unanom 190 300, 6ygyhu ga
Y CAy4ajy uckbyuera peciiuiliyyuoHe HAKHAGe 3AH0C/IeHU KOjU He 3axiliesa
épaharve Ha pag He 6u 6uo unitieipanto obewitiehen, Ha IITa ¥Ma IIPABO Ca-
IJIACHO TOM 3aKOHY, = HUje€ IPUXBAT/bUB, jep je y CYyIPOTHOCTM Ca APYTUM
oppenbama 300, kao u ca camum 3P. Hamme, oBaj cTaB je 3acHOBaH Ha
UTHOPUCAlby YMIbeHUIIE [Ia 3aII0C/IEHN MMa IIOTIYHO HEYC/IOB/bEHO ¥ HUYUM
OTpaHMYEHO IIPABO JIa Ce OIpefeNN 3a jefHy of Ase omniyje nonyhene 3P: (1)
fla ce BpaTM Ha paji ¥ OCTBApy CBa IIpaBa U3 PaJHOT OJHOCA pro futuro, y3
IPaBO Ha PEeCTUTYLMOHY HAaKHAJy y BUCUHM U3TyO/beHUX NPUXOJA 3a Bpe-
Me He3aIllOC/IeHOCTH, Te Jia Ce Ha OBaj Ce MHTErPaTHO OOeLITeTN y CKIafy ca
yianoM 190 300, unu (2) na ce, pykoBoheH CONCTBEHNM pasnosuma y Koje
HMKO HeMa IpaBo Jia 3a/1a3y, OIpefesy fla ce He BpaTy Ha paf, Beh fa ocTpa-
p¥ IIPaBO Ha KOMIIEH3AIVIOHY HAKHAaZY, IIpU 4eMY je OCTBapuBame IIpaBa Ha
KOMIIEH3aLIMIOHY HAaKHaJy, KaO je[JUHOr IIpaBa 3allOC/IEHOT KOjyu He JKelu Ja
ce BpaTu Ha pajl, CACBYMM Y CKJIafly ca HayeJIoM ayTOHOMMje BOJbe, Ko jeTHIM
Ofl OCHOBHMX Hayesla OO/IMTallMOHOT IIpaBa, Koje oMoryhaBa moBepymonMa
CTTO60IHO AUCIIOHNpAbe CBOjUM IIPaBUMa.

14 Topan O6pamosuh, ,O HOTHYHOj HakHajy INTeTe KOJ HE3aKOHUTOr OTKasza“, [Ipu-
citiyii Upasocyhy — UHCTIPYMeHTHU 3a UMiNIeMEHTHAUU]Y e8POTICKUX cililaHgapga y Upas-
Hu cucitiem Peiiy6nuxe Cpouje, Temaiticku 360pHux pagosa, xwuia tpeha, llenrap 3a
ny6nukanuje, Humr, 2009, ctp. 98; V. Cyposuh, Has. geno, cTp. 309.
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4) OgHOC KOMIIEH3alLlMOHe HaKHaJle IpeMa KasHeHOj HaKHau

Yeiuspitiu apiymenil, ma KOMIICH3AI[IOHA HAKHaJla MMa HeHanHUu Ka-
paxmep,ls OIHOCHO [ia IIPEJCTaB/ba ,,C80jeBPCHY UPUBAIHY KA3HY", He caMo Ja
HeMma ocHOB y 300, Beh ra Hema HU y paBHOM cucTeMy Peny6nmke Cpouje,
KOjJ He TTO3Haje Ka3HeHy HaKHaJy, Kao rpahaHCKONpaBHY CaHKIMjy ca peTpu-
oytuBHOM ¢yHKunjoM. Hanme, kasHeHa HakHaza (punitive damage) vy Ha-
KHajla 3a npumep (exemplary damage) je BpcTa puBaTHe KasHe KOjy M3pude
rpabaHcKu cyz, TI0 IpaBUTY Y3 M3pHLIabe HaKHa/le ITeTe, Y KOPUCT moroheHor
¢usnukor mua (omreheHor wmm XpTBe) 3a CIy4aj IPOTUBIIPABHE Pafiibe U3-
épuieHe HAMePHO U u3 ipybe Heilasxioe, He U 3 ClIy4aj 0buUHe Heldxrbe KAo
obnuka kpusuue, unu 360l iospege (fipeg)yiosopre obasese, Kaj; cyp Habe ma je
TY)KEHM IIOCTYTIA0 U Ha HauuH (outrageous misconduct) Koju 3aciysxyje omrap
MOpaJIHU TIPEKOp, Yy LW/bY 3alTUTe CYOjeKTMBHUX IpaBa ¥ KaKibaBarma U3-
BpIIMOL[A, amu 1 ofBpahama n3Bpumona u Tpehnx mmia o TakBOT MOHAIIAbA
y6ynyhe.!® Uumenuna ma ce KOMITeH3aroHa HAKHAjla TO AyTOMATU3MY
mocybyje Ha 3axTeB 3amOC/IEHOT KOjU He 3aXTeBa Jja Ce BpaTy Ha paf, Te Ja HI
CaMo TIpaBO Ha Ty HAaKHAJy, KaoO HI HheHa BIICYHA, HICY Y KOpeNalluji ca pas-
703¥IMa OTKa3a ¥ KOHKPETHVM IOHAIlalbeM II0CTIOABIa, YKa3yje la KOMIIeH-
3aIIOHa HaKHaJla HeMa HujeflaH aTpulyT Ka3sHeHe HaKHafe.

VicroBpeMeHO, KOMIIEH3allIOHa HaKHa/la He MOXKe Ceé CMaTpaTy HU
YTOBOPHOM Ka3HOM, jeilIHOM HAKHAJOM IIEHA/JTHOT KapaKTepa MpONVCaHOM
300, 6ynyhu fia je yroBopHa KasHa 3a C/Iy4aj pacKyja yroBopa HMIITaBa ca
acrekra ozipei6e wiana 548 300, mro guckBamuKyje 6MI0 KaKBy faby
apryMeHTalyjy O YIOPeAUBOCTY OBUX MHCTUTYTA.

6) HecainacHociti kymynauuje HakHaga ca ogpegbama 300

CucreMaTCcKO TyMademe He caMo Jla He JOoKasyje apryMeHTe IpJCTa-
Jmna KyMmynanuje, Beh McToBpeMeHO IOKasyje fa O kymynauyuja peciiu-
WyuuoHe U KOMileH3AyUOHe HaKHAge MOina Oultiu UpoMiueHA HAveny casec-
HOCTHU U Howiiliera U Haveny 3abpaxe 3noyioiipebe 1ipasad, Ka0O OCHOBHUM
HayeMa OO/MUTallMOHOT IpaBa IpomnycaHnM wiaHosuma 12 n 13 300, a
VICTOBPEMEHO NPOTUBHA U OUUIAUM UpaAsUnuma o ciliuyary 6e3 0cHosa n3
ymaHa 210 300.

Hamnme, kako mmpaBo 3allOCTIEHOT KOju He 3axTeBa Bpahame Ha paj #a
3aXTeBa MCIUIATy KOMIIEH3al[IOHE HaKHaJle HMje HUYUM YC/IOB/bEHO, HUTU
OTPaHMYEHO, KyMy/aIljoM HaKHaJa Ipy HocTojeheM 3aKoOHCKOM pelemy
3alloCTIeHMMa KOju He 3axTeBajy Bpahame Ha papg 6m 6mmo omoryheHo

15  B. )Kuskosuh, nas. geno, ctp. 32.

16 Bpanxo Jlybappa, ,Kasnena HaxHapa“, Ananu Ilpasuoi ¢akynitieiia y Beoipagy, 6p.
4-6/1998, ctp. 389-390.
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CTHUljame MOTIYHO HEOCHOBaHNUX IIPUXO0/a, HITO Cé MOXKe II0Ka3aTy Ha BeoMa
jeIHOCTaBHOM IIPUMEpY.

3amocieHn Koji je HE3aKOHUTO OTMYLITEH y MehyBpeMmeHy je Hairao
II0CA0 IOJ] UCTUM WK 60/BYMIM YCIIOBMMA, 300T Yera y IMapHUILM 32 IIOHMIITA]
pellerma O OTKa3y He 3axTeBa Bpahamwe Ha pap, Beh mcmiaTy KomieHsa-
IMOHe HaKHajie. YKOMMKO OM ce OBOM 3aIlOC/IEHOM IIPM3HAI0 IIPaBoO Ha
KyMYJ/Iallijy, OH 611 ce peCTUTYLMOHOM HaKHAJOM y LIeJIOCTY 00elmTeTIo 3a
M3HOC U3Try6/beHNX IIPUXOJa Y IePUOJy He3aIloCTIeHOCTH, JOK O KOMIIeH3a-
IIVIOHA HaKHaJIa y OBOj CUTYalUjy IIpefiCTaB/bajia 6e3 OCHOBA CTe€4eH IPUXOT,
KOjU HMjeflaH Off apTyMeHaTa MCTULIAHNUX Y IPWIOT KyMYyJIallUju HUje Kafap
objacHUTH.

3. Vcropujcko Tymaueme

Vcropujckum TymadeweM Huje Moryhe yTBpAWTM 3Hauele U OFHOC
criopHux oppen6bu, 6ynyhu ga IIpemmorom 3akoHa o M3MeHaMa 1 JOIyHaMa
3akoHa o0 pafy, ' ycBojeHUM y jyny 2005. ropnHe, KOjUM je KOMII€H3alMO-
Ha HaKHaJa yBefleHa y IIPaBHU NOpefaK, OBaj MHCTUTYT YOIIITe Huje OMo
npensuben, Beh cy oxpen6e o KOMIEH3alMOHOj HAaKHAM VMMIUIEMEHTUpPA-
He y KOHaYHU TeKCT 3P HaKOH CKYHIITMHCKe flebaTe 4uje OKOMTHOCTU HUCY
IOBOJBHO jacHe, yCriel dera Hije Moryhe M3BecTy 3aK/by4ak O MHTEHIU)I 3a-
KOHOJ]aBIla 110 NNTamby IIpaBHe IIPUpPOJe OBe HaKHAJle 1 IEeHOT OfIHOCA IIpe-
Ma PeCTUTYIMIOHOj HaKHAJIM.

OBoM TyMmademy He JJONpMHOCK HM obpasnoxeme [Ipemmora 3akona
0 M3MeHaMa 1 JoTyHama 3akoHa o pany,'® ycsojenor y jymy 2014. romume,
KOjUM Cy ofpende o NMpaBHUM IOC/IEAUIIaMa He3aKOHUTOT IIPeCTaHKa paji-
HOT ofiHOCca y ofpebeHoj mepu peBupupane, 6ynyhu na ce y obpasnoxemny
HaBeJIeHOT 3aKOHCKOT IIPeJyIora caMo KOHCTaTyje fia je mocTojehe 3akoHCKO
pelllere MO MUTalky KOMIIEH3AIMOHe HaKHa/le 3a[jpKaHo, 6e3 6110 KaKBMX
objamrmerma Koja 6u 6uta off KOpUCTY 32 OATOBOP Ha CIIOPHO IUTAmbe.

4. Teneononmko Tymademe

TauHO M HOTIYHO pasyMeBame OJHOCA CIHOPHUX OfpefOM 3axTeBa
carjefjaBame JPyLUITBEHOT KOHTEKCTA Y BpeMe IIpUIIpeMe 1 yCBajarmba OCHOB-

17  3akoH 0 M3MeHaMa U lonyHaMa 3aKkoHa o papny, Cayxobenu inacnux PC, 6p. 61/05, w. 10;
Ilpemior 3akoHa 0 M3MeHaMa I ZOIyHaMa 3aKOHa O pajy ca o6pasioxemeM ZOCTYIAH
Ha agpecu: http://www.parlament.gov.rs/upload/archive/files/lat/pdf/predlozi_zakona/234,
16. cenrrembap 2015.

18  3akoH 0 U3MeHaMa U ionyHaMa 3aKkoHa o papy, Cnysbenu inacuux PC, 6p. 75/14, 4. 86;
ITpensor 3akoHa O M3MeHaMa 1 JoIyHaMa 3aKoHa O pajiy ca oOpas/ioKeeM JOCTyaH

Ha azpecu: http://www.srbija.gov.rs/vesti/dokumenti_pregled.php?id=208453, 18. cenrem-
6ap 2015.
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Hor TekcTa 3P us 2005. roguHe, Kao U HEeroBUX MOTOIBMX M3MEHA U JIONyHa
n3 2005. n 2014. roguHe, KojuMa je ypeheH MHCTUTYT KOMIIeH3alMOHe Ha-
KHasie.

I3 o6pasnoxema [Ipemora 3akoHa o pa;ly,19 nocras/penor HapopgHoj
ckynutyay Penty6nuke Cp6uje y HoBeMOpy 2014. rouHe, Kao 11 00pasokerma
IETOBUX [IOIHNjUX M3MeHa U [OIyHa, IpoM3MIas3y Aa XapMOHM3aluja ca
pagHOmpaBHUM cTaHAapanMa EY 3a nmoTpe6e uHTerpalyuje npeacTaBba UM-
IepaTB, OCHOBHM M HENPEKMHYTH ratio legis, IITO YMHM HEOIXONHMM Ja
aHa/lM3a 3all0oYyHe caryeflaBambeM HaunHa ypehuBamwa mocieania He3aKoHM-
TOT OTKa3a y 3eM/baMa 4iaHumama EY.

Kaxo Ha HuBoy EY He noctoje yHndopMucanu KOMyHUTApHU pafiHu
CTaHJAPAM IO HMUTABy IPABHUX IOC/ENIIA HEe3aKOHWUTOT OTKAa3a, HaIMO-
Ha/THUM 3aKOHOaBCTBMMa wiaHKa EY oBo nmurame je 6110 Ha cacBUM pas-
nu4uTe HaunHe ypebeHo.

Tako je, nocnento cripoBogehy KOHIIENT ,,PIEKCUTYPHOCTH, 3aCHOBAH
IPeBacXOfHO Ha (IeKCMOMTHUM YTOBOPHMM OJHOCUMMA ¥ nbepanusaryjn
peXimMa IpecTaHKa pajHOT OJHOCA, BEJIMKM OPOj eBPOIICKIX 3aKOHOJABCTA-
Ba (KOMIICH3AaI[VIOHy) HaKHaJly IpelBUMIEO KA0 jeAMHY IOCTIeAVIly He3aKo-
HUTOT OTKa3a, OK je peMHTerpauujy mpoImcao Kao Msys3eTak, pe3epBUCaH
3a Manu 6poj crydajeBa, Kao IITO Cy AMCKPUMMHALMjA U OTKa3 CHHAMKAI-
HVIM Vi PafHIYKUM IpefCcTaBHALVIMA, Te APYTUM KaTeropyujama samruhennm
op oTkasa (Ha mpumep, benruja, Jancka, lllnanuja, ®uncka, JlykcemOypr,
Xonauauja). Ca gpyre cTpaHe, y BeIMKOM Opojy Ap)KaBa peMHTerpanuja je
6una npensubena He kao mayserak, Beh kao jemHa op Moryhmx mocnmenuia
OTKasa Koja je Moryla OUTM 3aMereHa HaKHAJOM Ha 3aXTeB HeKe Off CTpa-
HaKa, WIM OfTyKOM OpraHa KOju OfjIydyje O NMPEeCTaHKy pPajHOr OFHOCA, Y
CKJIaJly ca 3aKOHOM, KOJIEKTMBHMM YTOBOPMMA, WIM OfjlyKaMa He3aBIC-
Hux Tena (Ha npumep, Hemauka, ®@pannycka, Ilopryran, VMpcka, Benmka
Bputauuja, Vitammja,”’ Mahapcka®!). Konauwo, y ompeherom 6pojy apxasa,
penHTerpanuja je 6uma npensubena Kao jeguHa onuyja, 6110 TAKO LITO 3aI10-

19 3akou o pany, Cayxbenu inacuux PC, 6p. 24/05; IIpemaor 3akoHa o pany, Braga Pe-
ny6nuke Cp6uje, 05 Bpoj: 011-7759/2004-1 op 25.11.2004. rogune, Apxusa Haponne
ckynuruHe Penry6rmmke Cpouje.

20 Y Vtammju je cyn y, 3aBUCHOCTH Off BpCTe OTKa3a, Hapeh1Bao pemHTerpanyjy ys ucmma-
Ty HaKHaJie U3Ty6/beHNX 3apajia WM MCIUIATy KOMIIeH3alyje, C THM IITO je ¥ IIOCIofa-
Ball MOTao Jia 3aXTeBa JMCIUIATy KOMIIeH3alje yMecTo Bpahama Ha paj. Bupgetu Bue
y: European Commission, Termination of employment relationships, Legal situation in the
Member States of the European Union, Brussels, 2006, ctp. 72, 135.

21 Y Mabapckoj je pemHTerpanmja, Ha 3aXTeB MOCIOAABIIA VIM 3aIlOCTIEHOT, MOITIa OMTI
3aMerbeHa HaKHAJIOM Y M3HOCY Off [iBe IO IBAHAECT 3apaja, y3 IPaBO 3aII0C/IEHOT J1a, T10-
per HakHaje, OCTBapy IIPaBo 1 Ha M3HOC IIPOCeYHe 3apajie 3a IIepHof Koju Huje pajuo.
Bupetnu Bume y: Jbybunka Kosauesuh, ,,EkoHOMCcKa kpusa u pedopMe pafHOr 3aKOHO-
IaBCTBa y eBPOIICKUM JIp>KaBaMa, ca MOCEOHMM OCBPTOM Ha IpaBMIa O OTKa3y yroBopa

106



10-12/2015. Amna JTazapesuh (cTp. 96-111)

C/IEHOM HMj€ HU IIPECTajao paJHM OJHOC TOKOM CIIOPa O 3aKOHMTOCTM OTKa-
3a (Ha mpumep, IlIBencka), M Tako WITO peMHTETpaIMja, YKOINKO Ce OTKa3
YTBPAM Kao He3aKOHUT, HIje MOITIa OMTY 3aMeleHa HaKHAJOM MM je TaKBa
moryhuocT 6uma kpaje orpanmdena (Ha mpumep, Aycrpuja, [puka).??

Vimajyhu oBe OKOTHOCTM Y BULLY, jaCHO je ja y epuopny ycBajama 3P y
Mapty 2005. roguHe, OMHOCHO 3aKOHCKMX M3MeHa u3 jyna 2005. roguHe, Ha
HnBoy EY Huje mocrojana yHudunmpana perymaTuBa WM Ipakca Koja 6u
CPIICKOM 33aKOHOJIaBLly MOITIA [ia IIOC/TY>XM Kao Y30p U cCa TOT acIlleKTa pac-
BeT/I/ IeTOBY VIHTEHIVIjy ¥ OHOC CIIOPHMX OfIpefion.

ExoHoMcKa Kpusa Koja ce pasbykrana y jeceH 2008. ropguHe mopar-
HO je HaBeJIa IIOC/TOJaBIie /ia Tpake HOBe OO/MMKe OpraHu3aluje paja u uc-
KOPMCTe MpefHOCTU (PIeKCMOMTHOCTH, IITO je IMOCTeAUYHO HOBEIO O Tora
la ce TOCTIembUX roguHa nosehasa 6poj ApxkaBa y KojuMa HaKHaja IITeTe
IpefCTaB/ba jelUHM MHCTPYMEHT 3alUTUTE 3a C/IyYaj HE3aKOHMUTOT OTKasa,
OCUM Y M3Y3€THUM C/Iy4ajeBMMa, KaKaB je JUCKPMMUHATOPCKM OTKa3. Tako
CY, Ha IIpUMep, MPOLeCHE TapaHTHje U CAHKIMj€ 33 CIy4aj HE3aKOHUTOT OT-
Kasa 3HauYajHO yMmameHe’ y HOBoM MahapckoM 3akoHMKY O pajy, mpema
koMe Bpahame Ha paji BMIle He IpeCTaB/ba PEfOBHY IOCTIEAUIY He3aKo-
HITOT OTKa3a, Beh ra Mo)ke 3aXTeBaTM CAacBMM Y3aK KPYT 3alOC/IEHUX KOju
YKUBajy HApOUUTY 3aIUTUTY Off OTKa3a, JOK je BUCMHA HaKHaJle U3ry0/beHIX
3apajia OrpaHM4Y€eHa Ha HajBuie 12 sapana.24 Pedopmom mranujanckor paj-
HOT 3aKOHOJJaBCTBa, HAjoIITHje MOCMAaTPaHO, NMPONMCAHO je fia 3aIloce-
HU y C/Iy4ajy He3aKOHMTOI OTKa3a MMajy IpaBO Ha HAaKHAZy y M3HOCY [0
HajBuIe 24 3apafie, JOK je IIPaBO Ha PEMHTErpalnjy YKUHYTO, OCUM y BPJIO
ycKoM 6pojy crydajeBa, Kao IITO je TO Ha IpUMep, CIIy4aj AUCKPUMUHATOP-
CKOT OTKa3a, IIpM Y€MY je YaK U 3aIl0C/IeHVMa KOjuMa je IIPMU3HATO MpaBo fia
3axTeBajy Bpahame Ha paj orpaHMYeHa BJMCMHA PECTUTYL[MOHE HAaKHaJe Ha
12 MeceyHMX 3apajia, y3 MOTYRHOCT BeHOT yMambemba 3a U3HOC IPMMamba Koje
je OTIyIITeHN pagHUK Y MehyBpeMeHy OCTBAapMO MM MOTAo fja OCTBApu.>

Y tuM okonmHocTuMa je 2013. roguHe mouena IpuUIIpeMa M3MeHA U
monyHa 3P, Koje cy BpleHe IO, CHOXHUM yTHUIAjeM CTPaHNUX IPUBPETHNUX
KOMOPa, HEB/Ia[VHUX OpTraHM3alMja M JPYTMX MHTE€PECHUX IpyIa, ca pas-
JTMYUTUM apTyMeHTMMa O HMOTpebu Qrekcubunmsalyje pagjHOTr 3aKOHOAAB-
CTBa y Wby NIpMBJIadYerba CTpaHMX MHBecTHnLyja. lllTaBue, y o6pasnoxemny

0 pagy - Moryhe moyke 3a cpICcKO pagHo mpaBo', IIpaso u ipuspega, 6p. 7-9/2014, cTp.
514.

22 Buuie o mpaBHOM peXXUMY IMOC/IEAUIA HE3AKOHUTOT OTKa3a Y 3aKOHOJABCTBMMA YIAHU-
na EY y: European Commission, #as. geno, ctp. 71-73, 79, 95, 134-136.

23 O mpeTXOfHOM 3aKOHCKOM pelllelsy BUAeTH Bulile y GycHOTH 6p. 20.
24  Jb. KoBaueBuh, Has. unanaxk, ctp. 514.
25  Ibid., 514-515.
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ITpemmora 3P m3 2014. ropyHe eKCIUIMLIIMTHO je HaBefleHa morpeba ma ce
brekcOMITHUjUM perynucameM OfHOCa U3MeD)y mocofaBana 1 3aloC/IeHNX,
y ckmapy ca MehyHaponHuM craHpgapiuma, o6e3benn 3afoBo/bere morpeba
3aIIOC/IeHNX U TTOCTIOfiaBalla y peryayucamy mbUXoBux Mehycobnmx onHoca.%®
OBo je, mOCTIE[UYHO, OBETIO /1O Tora fia je BehnHa pemrerba 6ma mpeioxxeHa
y KOPMCT IOC/IOfjaBalia, y LM/bY CMambemha TPOIIKOBA U (rrekcubumsanyje
MIOCTYIIKA OTKas3a.

Crora je Maso BepOBaTHO Jja 61 CPIICKM 3aKOHOJaBall, y epyu 00MM-
He peflyKljyuje NpaBa 3all0C/IEeHNUX U3 PajIHOT OJHOCA CIIPOBENlEHE 3aKOHCKOM
pedopmom n3 2014. ropmHe, y OKBUPY KOje Cy JPACTUYHO CMameHa 4YaK 1
HOBYaHa JlaBama 3alloCJieHNMa Koju 6e3 cBOje KpuBHMIle OCTajy 6e3 mocia
ycie, OpraHM3alMOHNX, €KOHOMCKMX M/IM TEXHOJIOIIKMX IIPOMEHa Koj II0-
cnonasia’’, O3BOMIO A 3aMOCTIEHY KOjUl CBOjOM BObOM onbujy Bpaharbe
Ha paji OCTBapyjy IPaBO Ha KyMyIauujy PeCTUTYLMOHE M KOMIIEH3aIOHe
HaKHafle.

Haume, KymynaTMBHOM IIPMMEHOM HaKHajia, 3allOCIEHM KOju He
XKele fa ce BpaTe Ha paji Owim 6u y BenmukoM Opojy caydajeBa HoBefie-
HJ Y TIOBOJ/bHVjU (PMHAHCHUjCKM IIOJIOKAj Off 3aIIOC/IEHNX Koju Cy 6e3 cBoje
BOJbE OTIYLITEH) Kao BUIIAK 3aIIOCIEHMX, YiMe O fourio Ko ¢prarpaHTHO
Hejef[HAKOT TpeTMaHa 3alOoCIeHNX y YIOPeAVMBUM IPaBHUM U aKTUYIKUM
CUTyallMjaMa, IITO ce MOXKe BUIETH Ha caefieheM MIyCTpaTMBHOM IIpUMepY.

3anocneHn A, KOjM je HE3aKOHUTO OTIYIUTEH U He 3aXTeBa fla ce Bpa-
TU Ha paj, 25 roguHa je paguo Koj IOoCIofaBla, uMa 50 roguHa XMUBOTA,
IBOje Jielle Ha peJOBHOM IIKOJIOBalby M HesamlocneHy cynpyry. CarmacHo
KpuUTepujyMmnma 3a ofipehuBame KOMIIeH3alMOHe HaKHaje MMa CBe IITaHCe
ma My ucra 6yne gocybeHa y BUCHMHM Off MaKCMManHKX 18 3apaja. YKOIUKO
Ou 3amocieHoM A 6MI0 MPU3HATO M IPaBO Ha PECTUTYLMOHY HaKHAJY, OH
6u y momeHTy X 610 UMHAHCHjCKM [IOBEfieH y CUTYalMjy Kao fia je O TOr
MOMeHTa pPajiiio, y3 IpaBo Ha 18 3apajia kKao KOMIEH3alujy pro futuro. 3a-
nocnenn b, koju ce y ucrom MoMeHTy X yTBphyje Kao BMIIaK 3alIOCTIEHNX, a
KOj¥ MMa jeffHaK 6poj rofiiHa CTa)ka KOJ IOCTI0fjaBLIa, TOAHA XIBOTA 1 VICTe
HOpOfiINYHe IPUINKE, MOXKe 10 OCHOBY HECKPMBJ/bEHOT OTKa3a Jla OCTBapy
MaKCVMMaJHO cBOjuX 13 3apapa, on Tora 8.33 3apajja Ha MMe OTIpPEMHMHE
u jou oxo 4.5 cBoje 3apajie Ha MMe HaKHajle Y IepUOJY He3alloCIeHOCTH,
Iak/e YKYIHO 3a oko TpehuHy Mame off 3amocnenor A. Jlakie, 0 MOMeHTa
X, 3amocnenu A 1 3anocienu b 6u 61 y ancomryTHO NCTOM MaTepyjalHOM
nonoxajy. Mehyrtum, sanocnenu A 6u y cinydajy Kymynanuje HakHaja, 6es

26 Ilpemmor 3akoHa 0 M3MeHaMa ¥ HOIlyHaMa 3aKOHa O pajy ca olGpasioxermem, cTp. 1
obpasyoxemwa, NOCTYHaH Ha ampecu: http://www.srbija.gov.rs/vesti/dokumenti_pregled.
php?id=208453, 18. centembap 2015.

27 3P um. 158.
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HpaBUYHOT Pa3jiora, pro futuro 61o y HecpasMepHO 60/beM MaTepujaTHOM
IIOTI0XKajy y OIHOCY Ha 3amocieHor b, 6ynyhu ma n3Hoc KoMIIeH3aIoHe Ha-
KHaJle 3HaTHO IIpejla3yl M3HOC OTIIPEeMHMHE M IpMMaiba 110 MpONNUCUMA O
He3aIloC/IeHOCTH, LITO je MOTIIYHO MpalMOHATHO, ¢ 003upoM fa je Oyayha
HE3aI0C/IEHOCT 3aIMOC/IEHOT A CTBap IEroBOT 1M300pa, IITO Huje CIydaj ca
sanocneHuM b. HeobjammyBa HelpaBefHOCT OBe CUTYalyje MOCTaje jolI
¢arpaHTHMja YKONMKO je pasjior of0ujama 3arocieHor A f1a ce BpaTy Ha
paj MpoHaTaXKemwe APYTor, 60/ber Mmoca.

IV 3akmpydak

[IperxogHa aHanM3a IOKa3yje Aa CafpXXMHY CIOPHUX 3aKOHCKMX
ofipen6u Tpeba pasymeTu Tako fa Ce MCIUIATOM KOMIIEH3al[MOHe HaKHaje
nocmopasar ocnobaha cBux mapux ob6aBesa Impema 3alOCIEHOM 110 OCHO-
BY HE3aKOHUTOCTM OTKa3a, OJHOCHO fla JMCIUIaTa KOMIIEH3alMOHe HaKHaje
3aMemyje 1 Bpahame Ha paji, Kao IJTaBHO ¥ PECTUTYLIMOHY HaKHaJY, Kao aK-
IIECOPHO TIPaBO.

Jesanuko Tymaueme, HauMe, He OCTaB/ba IIPOCTOpa AUIeMaMa y IO-
IJIefly 3Ha4Yera M OJHOCA CIIOPHMX 3aKOHCKMX OfipefOu, IITO YOCTaloM, He
ocropaBa Hu ofipeheHnu 6poj 3acTyIHMKa Teopuje KyMmynanuje.

VcToBpeMeHO, CCTeMATCKO TyMaderme, KoMe Cy IMOABPTHyTe He caMo
CIIOpHe 3aKOHCKe ofipenbe, Beh M aprymeHTM Koju ce MCTUYY Y IPUIOT
00aBe3sHOj KyMy/Ialyju, Iokasyje fia je Tesa 0 06aBe3HOj KyMy/Iallyji 3aCHO-
BaHa IIPEBACXOJHO Ha ex dequo et bono IPUHINITYy IPETOPCKOT IIpaBa, a He
Ha IPONUCUMa KOju YVHe NpaBHN nopenak Perry6muke Cpouje.

Hamnme, mocmaTpameM KoMIIeH3alOHe HaKHaJe Kpo3 nHcTuTyTe 300
He JJoKa3yje ce KOMIIEMEeHTapHOCT KOMIIeH3al[JIOHe U PeCTUTYI[MOHe HaKHa-
Zie, KOja Oy oIpaBfaja BUXOBY KYMYIaTUBHY IPUMEHY, HUTH Ce 0Ka3yje Aa
Ce VICIUIATOM KOMIIeH3al[MOHe HaKHajfle racy caMo oOaBesa Bpahama Ha paf,
IOK IIPaBO Ha PeCTUTYLVIOHY HAaKHAJy HacTaB/ba Aa nocroju. VM He camo To,
Beh cucremarcko Tymauere 1mokasyje ma 6m Kymysaiyja KOMIIEH3aI[IOHe U
PeCTUTYIOHe HaKHaJe, Py 1ocTojeheM 3aKOHCKOM pellieby, pesyaTupana
¢dmarpaHTHUM TOBpefjaMa OCHOBHMX Haderna u oppenbu 300, Tako mro 6u
3aIoCiIeHNMa Kojit He 3axTeBajy Bpahame Ha paj y ogpebennm cnyvajeBuma
6una omoryheHa snoynorpe6a npasa Koja 6, IpOTUBHO Hadeny CaBeCHOCTHU
U TIOLITEHa, BOAIA CTUIaky 6e3 OCHOBA.

OBakaB 3aK/by4aK MOAP>KaBa ¥ TeNEOJIOMIKO TyMadembe, Koje yKasyje ja
IPYIITBEHM KOHTEKCT ycBajama 3P m3 2005. ropuHe, a MoceOHO IMOCTENIBIUX
u3mena m3 2014. romumHe (€KOHOMCKA Kpu3sa, MOTpebe TPXKUINTA pafia,
¢bnexcubunM3alyja pafHIX OFHOCA), YNHU MalIo BepOBaTHOM MoryhHocT fa
je MHTeHIIMja 3aKOHOAABIA O1/Ia Jla Cce 3all0C/IEHOM Koju ofbuje Bpahame Ha
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paj ImpM3Ha IPaBO Ha KyMY/Ialujy HaKHajia, IIOCeOHO Kajja ce ¥IMa y BUJY
fla 6M TaKBMM TPETMAaHOM OBa KaTeropuja 3aIllOC/IeHNX Ou/la HeollpaBJjaHO
TOBefleHA y MOBO/bHU)Y TIOJIOXKAj Of BMIIKOBA 3aIlOCTIEHNX, 4Mja Cy IIpaBa
IOPacTUYHO CMakbeHa 3aKOHCKMM HobenaMa us 2014. ropune.

Yopkoc oBMM 3aK/bydIMMa, YMIbEHNUIA [d je MuTarbe Koje je Ipef-
MeT OBe aHajM3e M3a3Ba/N0 OOMMHY AUCKYCHjy ¥ BEeNUKY AMCKpENaHIy Y
TyMademIMa U IIPYMeHN CIIOPHUX Offpefi0u, yKasyje Ha HeOIXOAHOCT Jla My
3aKOHOJABall TOCBETH MaXKIbY.

De lege ferenda, nerucnarop 6u, y uMe Hadesna IpaBHE CUTYPHOCTH,
Tpebaso a 3aKOHCKM TeKCT KOPUTYje TaKo Jja eKCIUIMIIMTHO MPOINIIe A2 JIN
ce KOMIIEH3aIVIOHA U PeCTUTYLMOHA HaKHajja MehycoOHO mckpydyjy mmm
Kymynupajy. VIcToBpeMeHO, y Cly4ajy NpONMCUBamba KyMy/laliyje HaKHa-
fa, 6umo 61 HEONXORHO YTBPAMUTU 6apeM MUHMMA/HE YCIOBe 3a IPUMEHY
OBOT MHCTUTYTA, KOju OU eIMMMHUCAIY MOTYhHOCT 3710ynoTpebe 1 cTuijama
6e3 OCHOBa, Te y TOM ILyby npomucaru (1) xpurepujyme 3a usbop nsmeby
penHTerpanje ¥ KOMIEH3alMOHe HaKHa/e U (2) HauuH yTBphema naHa mpe-
CTaHKa PaJiHOT OfIHOCA 3aIIOCIEHOT Koju He Tpakyu Bpahame Ha paji, Kako 6u
ce TIOBYKJIa jacHa rpaHmia n3Mely mepmopa y kome octBapyje npaBo Ha pe-
CTUTYLMOHY U IIepyOfa OYeB Off KOTa OCTBapyje MPpaBoO Ha KOMIIEH3ALMOHY
HaKHapy.

Ana LAZAREVIC
PhD student at the Faculty of Law, University of Belgrade

DAMAGE COMPENSATION AS A LEGAL
CONSEQUENCE OF UNFAIR DISMISSAL

Summary

The Serbian Labor Law stipulates particular kind of damage compensa-
tion, which can be granted by the court to an employee whose employment has
been unfairly terminated, but who does not claim for reinstatement (hereinaf-
ter: supstitution compensation). Considering the fact that such posibility did
not exist in the preceeding period, along with the fact that wording of the Law
provisions is not entirely clear, this new institute has so far provoked numerous
debates among labor law experts, with following essential question: Does supsti-
tution compensation excludes right of the employee to claim damage compensa-
tion equal to the total amount of lost salary and other income, which always
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belongs to an employee who claims for reinstatement (hereinafter: restitution
compensation), or these damage compensations should be cumulated? The fact
that court practice took firm stand that these compensations should be cumu-
lated, hence, without persuading arguments, requires more profound research
of this topic, due to its legal, economic and social implications. Therefore, for
purpose of this research, relevant legal provisions stipulating supstitution and
restitution compensation have been challenged by different interpretation tech-
niques composing dogmatic method, in order to reach a clear and argumented
conclusion about their mutual relation.

Key words: unfair dismissal, damage compensation, lost salary, reinstate-
ment, restitution compensation, supstitution compensation.
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YIIYTCTBO 3A AYTOPE

Ynanak He 61 Tpebasno ga 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (1)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTPAaHMX pe4yl U pedyy Ha JaTMHCKOM je3UKY, Koje ce MUY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJ10BMMa, OOJHOCHO I/ITaTII/IK).

UYnanak Mopa fa Ha IOYETKY Cafip>KU pe3lMe, Ca OCHOBHOM CaJpKu-
HOM M pe3y/nTaTuMa pajia, Kao U K/by4yHe Peult Ha CPIICKOM je3UKY, a Ha Kpajy
Takobe pesuMe 1 K/by4He peuy Ha eHITIECKOM je3auKy. Pesume mMoxe fja mma
HajBuIIe 15 pefoBa, HOK K/byYHUX peun MoKe fa Oyze HajBuILe cefaM.

Hacnos unaHka ce muile Ha CpefVHU, BeIUKMUM ciaoBuMa. Hacmosu
YHyTap WIaHKa MOpajy fa umajy cinenehn ¢popmar.

1) IIpsu Huso Hacnoséa — Ha CpefVHY; HyMepauuja: puMcKu 6poj (HIp.
L, II, III, uTA.); IpBO C/IOBO BENMKO, @ OCTajIa Maja.

2) [pyiu Hueo Hacnosa — Ha CpefVHY; HyMepalyja: apancku 6poj ca
tauykoM (Hmp. 1., 2., 3., UTA.); IPBO CITOBO BEMMKO, 2 OCTajIa Maja.

3) Tpehu nuso Hacnoséa — Ha CpefuHM; Kyp3uB (Koca C/I0Ba, UTANNK);
HyMepalyja: Majo CJI0BO asbyke ca 3aTBOPEHOM 3arpajioM (HIIp.
a), 6), B), UTH.); IPBO CIOBO BEJIMKO, & OCTA/Ia MaJa.

4) Yeinspitiu HUB0 HACTIO64 — HA CPEVIHY; HYMepaluja: aparcku 6poj
ca 3aTBOpeHOM 3arpazioM (Hmp. 1), 2), 3), UTH.); IPBO CTOBO BETUKO
a oCTasa Maja.
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Ipumep:

I Ilojam
1. Tepmunonoruja
a) Tepmunonoiuja y yiopegrnom tipasy

1) Hemauko npaso

YaHak ce Ipefaje y eleKTPOHCKOM OO/IMKY.

Pepaxnuja vacommca 3ajijp>kaBa IpaBo [a YIaHAK IPUIATOfM jefUH-
CTBEHMM CTaHJApAUMa ypehuBama M MpaBOMMCHUM IIPAaBUINMa CPIICKOT U
€HITIECKOT je3VKa.

ITPABUIA ODUTUPAILA

1. Kibure

a) Kmure ce nutnpajy Ha cnegehn Haumn:
uMe ayTopa, IIpe3uMe ayTopa, HAac/IoB Jiefla HaBefleH Kyp3MBOM, €BEHTY-
a/THO pefHM Opoj U3Jama, MeCTO U3Jjamba, TONMHA U3/ama, Opoj cTpaHe.
IIpumep: Mupxo Bacmmesnh, Tpiosuncko fipaso, 9. mspame, beorpap,
2006, 100.
Roy Goode, Commercial Law, 3rd edition, London, 2004, 429.

6) Kapa ce umtupa Kbura Bullle ayTopa, HUXOBA MIMEHA U Ipe3uMeHa ce
pasnBajajy 3apesoMm.
Ipumep: Iparuma CnujerraeBnh, Crnobonan Crnacuh, Komenitiap 3akona
o ciueuajHom dociiyixy, beorpan, 2006, 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3° édition, Paris, 2001, 243.

B) Kmura kojy je HeKko nulie IpUpeRyIo Kao ypeRHNUK ce LUTHUPA TaKO LITO
Ce HaKOH IeTOBOT MIMEHa U IIpe3UMeHa y 3arpajiyl HaBOAY O3HaKa ,ypef-
HUK“ nn ckpahennia ,,yp., ogHOCHO ofroBapajyha osHaka Ha je3uky Ha
KOM je Kibura o6jaB/beHa.

IIpumep: Mupko BacupeBuh (ypepuuk), Axyuonapcka gpywiniea, bepse
u axuuje, beorpag, 2006, 27.
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r)

1)

6)

B)

Fidelis Oditah (editor), The Future for the Global Securities Mar-
ket, Oxford, 1996, 74.

Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, 55.

Kama ce mmrupa jemHa kmura opnpeheHor ayTopa, Kop ITOHOB/BEHOT
LUTMpama Ce HaBOAY IIPBO C/I0OBO MMEHa ca TauKOM I Ipe3lMe, HAKOH
yera ce jjofiaje 6poj cTpaHe.
IIpumep: M. Bacupesuh, 102.

R. Goode, 431.

Kaza ce nuTypa Bullle KBUTa UCTOT ayTOPa, KOJ, IIOHOB/bEHOT IIUTHPabha
ce HaBOAIM IIPBO C/IOBO MIMEHA Ca TAa4YKOM U IIpe3uMe, IOTOM Ce Y 3arpajn
CTaB/ba TOAVHA M3Jaba, M Haj3asl Opoj cTpaHe.

IIpumep: H. JoBanosuh (2010), 107.

2. Ynannn

YnaHum ce untupajy Ha cnegehy Haumh:

VIMe ayTopa, IIpesyMe ayTopa, OTBOPEH) HABOJHMUIIM, Ha3UB YIaHKA, 3a-

TBOPEHY HaBOJHMIY, Ha3/B YacOIica Kyp3uBOM, Opoj 11 TOIMHA M3/amba,

6poj cTpate.

IIpumep: 3opan Apcuh, ,Ydemhe y CKyNIITMHM aKI[MOHapCKOT APY-
wtBa‘, IIpaso u tupuspega, 6p. 1-4/2005, 23.
Klaus J. Hopt, ,,Aktionérskreis und Vorstandsneutralitit®, Zeit-
schrift fiir Unternehmens- und Gesellschaftsrecht, Nr. 4/1993,
535.

Kaga ce umtupa wiaHak BUIIe ayTopa, HIUXOBA MMeHa U Ipe3VMeHa ce

pasfBajajy sapesoM.

IIpumep: bouko >Kmekosuh, Karapuna Bemwosuh, ,Ksamurer kopmo-
paTUBHOT yIpaB/baba U TPXKUIITE KOPIIOPATMBHE KOHTPOTIE Y
ycnoBuMa tpausunuje’, IIpaso u tpuspega, 6p. 1-4/2005, 43.
Michael C. Jensen, William H. Meckling, ,,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, 307.

Pap, ogHOCHO 4IaHaK 06jaB/beH y OKBMPY 300pHMKA pajjoBa WM KIUTE,
KOjy je HeKO [pyTo /uile MPUPEANIo Kao yPefHMK, ce LUTHpa Ha ciegehn
Ha4VH:

VM€ ayTopa, IIPe3uMe ayTopa, OTBOPEHN HABONHMIM, HAa3UB YIaHKa, 3a-
TBOPEHV HAaBOJHUIIM, Ha3UB 300PHMKA PajioBa, OHOCHO KIbUTe Kyp3u-
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r)

hy)

b)

6)

BOM, Y 3arpajii O3HaKa ,,ypefHuK Wi ,yp.“ (»editor” wmm ,ed.“), ,,pemax-
TOP®, ¥ CJI. ¥ MMe U TIpe3VMe YPeRHNKA, eBeHTYamTHO pefHM Opoj 13aarma,
MeCTO M3Jatba, TOAMHA M3atba, 6poj cTpaHe.

ITpumep: Hebojiia JoBanosuh, ,OTBapame U 3aTBapame IPUBPELHUX
npywrasa‘, Akyuonapcka gpywiniea, bepse u axkyuje (ypemHUK
Mwupxko Bacumesuh), beorpan, 2006, 307.

Roy Goode, ,, The Nature and Transfer of Rights in Dematerialised
and Immobilised Securities®, The Future for the Global Securities
Market (ed. Fidelis Oditah), Oxford, 1996, 110.

Kaga ce murupa jegaH wiaHak oppebheHor ayTopa, KOJ ITOHOB/BEHOT
LMTHMPamba ce HaBOAY IIPBO C/IOBO MIMEHaA Ca Ta4KOM I IIpe3yMe, a IOTOM
6poj cTpane.

IIpumep: B. Pagosuh, 164.

Kapa ce uuTupa Bullle 4iIaHaKa MCTOT ayTOpa, KOJ, TIOHOB/bEHOT IUTHPaha
ce HaBOJY IIPBO C/IOBO MIMEHA Ca TAYKOM M IIpE3VUMeE, IIOTOM Ce y 3arpaju
CTaB/ba TOAMHA U3Jjamha, 1 Haj3aj O6poj cTpaHe.

IIpumep: B. Pagosuh (2014), 184.

Y cny4ajy fa y MCTOj TOOMHM ayTOP MMa BMILIE PafjoBa KOju ce LUTUPAjy,
y3 TORMHY M3Jamka ce Hofaje TaTMHIYHO CI0BO a, b, ¢, d, ntp. mpema pe-
JoC/Ieny LMTHpama TUX pajioBa, HAKOH 4Yera cieay 6poj cTpane.

IIpumep: V1. Jaukosern (1995a), 16.

3. IIponucn

[Tpommcu ce nutupajy Ha cnefehy HauuH:

IyH HasyB IIPOIMCA, IJIACHIIO ¥ KOMe je IpOmNC 06jaB/beH Kyp3UBOM,

6poj rmacuia u rogyHa 06jaB/buBama, ckpaheHna 4., CT., Tad., OFHOCHO

nap. n 6poj ogpenbe.

IIpumep: 3akoH O MpUBpeRHUM ApyumTBuUMa, Crymbenu inacHux PC, 6p.
36/2011, 99/2011, 83/2014, 5/2015, un. 15.

Axo he HaBefjeH! 3aKOH IIOHOBO OMTY LIUTUPAH Y pajy, IPYINKOM IPBOT

LUTUpamba ce MMoC/Ie Ha3uBa Ipomuca HaBopy ckpaheHuna mox kojom he

ce OH Jjajbe I10jaB/bUBATIL.

IIpumep: 3axon o mwratHuM ycayrama — 3I1Y, Caymbenu inacuux PC, 6p.
139/2014, 4n. 4 cT. 2.
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B)

hi9)

a)

6)

Yan, cTaB U TayKa IpOMNCa 0O3Ha4aBa ce cKpaheHuIama 1., CT. u Tad., a
naparpa¢ ckpahenumom map.
IIpumep: 4n. 24 ct. 1 Tau. 5 win nap. 14.

[TpnnnKoM IIOHOB/BEHOT LIUTHPaba ofpeheHor Ipomca HaBOAY Ce HeroB
IIyH Ha3WuB, OGHOCHO CKpaheHMIa yBefjeHa IPWINKOM HPBOT LIUTHPAba,
ckpahenuna 4., ct., Ta4y. win nap. u 6poj oppende.

ITpumep: 3aKOH O NMPUBPESHNM APYLITBUMA, YL 7.
3ITY, un. 25.

ITponvicy Ha CTpaHOM je3UKy ce IIMTUPajy Ha ciaefehn Haumh:
IyH HasMB IIPOIVCA NpeBefieH Ha CPIICKM je3UK, TOfMHa 00jaB/bMBamba,
OJTHOCHO yCBajarba, OTBOPEHa 3arpajia, IIyH Ha3WB IPOIICa Ha OPUTUHAII-
HOM je3VKY Kyp3uBOM, eBeHTyanHo ckpahenuia mog xojom he ce mpormmc
fa/be II0jaB/bUBATH, 3aTBOPEHA 3arpaja, ckpaheHuna 4., CT., Tad. WK
nap. u 6poj oxpenbe.
IIpumep: nemauxky TproBaukm sakoHMK n3 1897. rommue (Handelsgesetz-
buch), map. 29.
6purancku Kommanmjckm 3akoH us 2006. rogyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. VIsBopu ca MHTEpHETa

MSBOPI/I Ca MHTEpHETAa Cce LU/ITI/Ipajy Ha cne,uehl/{ Ha4YMH:

¥IMe M IIpe3yMe ayTopa, OJHOCHO OpraHusalyje Koja je IpUIIpeMuIa

TEKCT, Ha3MB TEKCTa, eBEHTYa/THO MeCTO ¥ TOAHA 00jaB/bUBamba, afipeca

MHTEpPHET CTPaHMIle Kyp3UBOM, JaTyM IIPUCTYIIA CTPAaHMULY, ¥ 6poj cTpa-

He.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, Brussels, 2001, goctym-
HO Ha afpecu: http://ec.europa.eu/internal_market/financial-
markets/docs/clearing/first_giovannini_report_en.pdf, 21.10.2008,
18.

IIpunukoM NOHOB/BEHOT LUTHpama M3BOpa ca VIHTepHeTa HaBogu ce
IIPBO C/IOBO MMEHA ayTopa Ca TaYKOM I IIpe3uMe ayTopa, OHOCHO Ha3MB
opraHmsanyje Koja je mpuIpeMmIa TeKCT, Ha3UB TeKCTa U Opoj cTpaHe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, 6.
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