p Anexcanoap RVIPUR’

PEITABAIBHE CITOPOBA Y HAIITMOHA/THOM
N MELHBYHAPOJHOM IIPUBPENJHOM IIPOMETY
- HE ITPOIIYCTUTE ITPABO HA APBUTPAXY!

Pe3sume

Heopacasnu cyoosu - apbumpasie cy op2anu aymoHOMHO2, NPUBAmMHo-
npasHoz u HeopiasHoz npasocyha, uuju je mexanu3am GyHKUUoOHUcara max-
cumanto npunazohen nompebama npuspede. IlocebHo cy no200He 3a pewiasarve
cnoposa u3 061acmu NOCIOBHUX, MP20BAUKUX NPUBPEOHUX 00HOCA, KAKO Y
yHympauirvem, mako u y mehynapoonom npomemy. IIped apbumpasncama ce
MO2y pewiasamu céu cnoposu, KOju UCnyrwasajy ycios mss. apoumpadunro-
cmu. Kpye cybjekama koju ce mozy nojasumu y céojcmsy cmparke npeo apou-
Mpancom je uupox.

Koncmumymuenu axm HaonexHocmu apoumpaipe je apoumpaxcHu
cnopasym, Koju ucmospemeHo uma u 0epo2armueHo 0ejcmeo y 00HOCy Ha Haoe-
JHHOCM OpacasHux cyoosa. Hexe 00 Hajoumuujux npedHocmu apoumpanicHoz
HAYUHA Peutasarba NPUBPeOHUX cnoposa y 00HOCY HA HUX0B0 pPeuiasarve npeo
opacasHum cydosuma cy: mozyhnocm eehe koHuenmpayuje cnoposa y jeoHom
nocmynky; HenocpeOHuja KOMyHUKauuja cmpanaka ca apoumparcom; marou
popmanuzam nocmynka; éeha aymonomuja cmpanaka; npaso cmpaHaxa Ha
uzbop apbumapa; HeympanHocm apbumpadce; ePUKACHOCM U YyMepeHOocm
MPOUIKOBa; NOBEPLUBOCI; KOHAYHOCH APOUMPANHUX 00TYKA U HUX080 ePu-
KacHuje usepuierve y unocmparcmey. Ilpenopyka je npuspeonuyuma oa He

Penosuu npodecop Ha IIpaHoM dakynrery Yunsepsurera y Huury
1 Pay je pesynrar mcrpaxusama Ha IIpojexty IlpaBHor daxynrera Yumsepsutera y Humry, 6p.
179046, xoju puHaHCHMpa MuHncrapcTBo o6pasoBama 1 Hayke Perry6mike Cp6uje.

66



APBUTPAJKHO PEITABAIBLE ITPMBPENHVX CIIOPOBA IIpaBo u nmpuBpepa

nponycme npaso Ha usbop apoumpasice 3a peuiasarve HUXOBUX CHOPOBA Y YHY-
mpauireem u mMehyHapooHoM npuspeoHom npomemy, kaoa je mo 0OnyuimeHo, u
Kada nocmoje pasymHu pasno3u yenrucxo0HOCmu.

Kmyune peuu:  pewasare cnoposa; OpiaasHu cyoosu; apbumpasye; apou-
mpabunHocm; npeoHocmu apoumpanie.

I1VYBop

EduxacHo pelnaBame CIOpoBa je He3ao00M/Ias3aH yCIOB IpelBUANBO-
CTY, IUVTaHMpamba U aMOMjeHTa/IHe CTaOWIHOCTH Y K0joj IOCITYjy NpUBpPeNHN
Cy6jeKTi, Kao YUeCHIIY Y HAllMOHATHOM M MelyHapoiHOM IpuBpeHOM IIpO-
MeTy. PelemeM criopa, Koju HacTajy meby muMa, ce MCTOBpeMeHO OTK/Iamba
HEII0’KE/bHO ITATOJIOUIKO CTakbe Y IPUBPEAN U IPYIUTBEHUM OJHOCKMA Yy Haj-
HIXPEM CMUCTTY.

Yspolu HacTaHKa CIIOpOBa Y YHyTpallmbeM 1 MehyHapomHoM mpomery
cy OpojHM, a MeXaHM3MY HBUXOBOT pelllaBamba Cy pasmnunti. Mory 6utn BaH-
IIpaBHM, IIPaBHU, BaHCYACKM U cyacku. Ilocrymum mperosopa, Menujanyje n
IIOCPEJIOBaba Ce CBPCTaBajy Y BAHCY/ICKYM WM MUPAH HA4MH pellaBama CIopo-
Ba. 3a C/Iy4aj [ja CTpaHe He pelle CIIOP MUPHUM IIyTeM, WM aKO OHe He Kejle
KOPUCTUTY TaKBe MeXaHM3Me, IIOCTaB/ba Ce IUTame KO he pemmuTn muUxoB
crop. OfroBop Ha 0BO IIMTalbe YIIyhyje Ha HeyTpalHy, HEIPUCTPACHY M He3a-
BICHY Tpehy cTpaHy - cyz, kKao opran mpasocyba. On he pemnti ciop Ha ayTo-
PUTATMBAH HAYNMH IPUMEHOM ITpaBa y OAroBapajyhem cy[icKOM IOCTYIIKY.

CYJIOBI/I ce MOoTy KHaCI/I(l)I/IKOBaTI/I Ha Ip’KaBHE M HEAPJKaBHE.

JIp>KaBHM CyZOBM Cy CAMOCTA/IHU ¥ He3aBJUCHM JIP>KaBHY OpraHy KOju
IITHTe 3aKOHOM yTBpheHa IIpaBa 1 MHTepece IIpaBHUX cybjeKara.

HeppsxaBHu cyfoBM - apOuTpaxke 1 pyru n3abpaHu CyTOBHU Cy Opra-
HJI ayTOHOMHOT, TIPMBAaTHO-IIPABHOT ¥ HeIPKaBHOT IpaBocyha, unju je mexa-
HI3aM (PYHKIMOHMCaba MaKCUMAIHO IIpwiarobeH norpe6ama npuspere.

Victn mpuBpepgum cmop, 610 OH HAIMOHATHOT WM MelyHapopHOTr
KapakTepa, MO>Ke OUTH IIpefiMeT pelllaBaiba y MEpUTYMy caMo IIpef jeHIM
IPaBOCYAHNM HOPyMOM:
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a) HaJUIKHUM JP>KaBHUM CYIOM, VN
6) mpen apOUTPasKOM.

Pasnosu nemcxopgHocTy ynyhyjy Ha motpe6y yTOBOpHUX CTpaHa Jia ce
OHe, jomI y ¢asy IIperoBopa 3a 3aK/byderbe YyroBopa, olpesese 1 neduHIIy
YTOBOpOM Jia /i he 3a pelllaBame HBIUXOBOT eBEHTYa/THOT CIIOpa OMTH Hajjle-
KaH JpXKaBHM Cyf win apOuTpaka. CTpaHe TO HUTalbe MOTY YpeauTu U
HAaKOH HaCTaHKa CIIOPa, TOCEOHNM CIIOPa3yMOM.

IIpesymmiuja je 3aKoHa Jla y OZICYCTBY CIIOpasyMa CTpaHaKa O Hajyie-
KHOM OpPyMy, CIIOp pelllaBa CTBAPHO ¥ MECHO HAJJIEXKHM JIPKABHU CYI.

Ilakie, y ofHOCy Ha apOMTpabuiHe CIIOpOBe, CTpaHe MMajy IpaBoO
us6opa npasocygHor popyma. OHe Mory caryacHolhy Bosba, 3a CIIOpOBe KOju
He IIPUIIAZIAjy NCK/bYIMBOj HAJITIEKHOCTH IPXKABHOT CyJIa, IEPOTMPATH HbETOBY
HAJ/IKHOCT M KOHCTMTYMCATV HaJJIeXHOCT apbuTpaske. YecTo yroBopHe
CTpaHe He IIOCBETE JOBO/bHO IIAXKIbe HAUMHY pelllaBarba IbIXOBOT €BEHTYasl-
HOT CIIOpa, YCrIefl Yera TO IMUTarmbe IMPENyIITajy 3aKOHCKOj IPe3yMIILUju 13
KOje IIPOM3/Iasy Jia Cy MMajie y BUIy HaJJIEXKHOCT JPKaBHOT CyJIa.

Pax mma 3a ub fa yKayke IpUBPEeSHULMIMA Ha Ie/TICXOJHOCT U 00jeK-
TUBHY IIOTpe0y Mak/bliBe eBajTyallyje Ie/CXOfHOCTY BUXOBOT IIpaBa nu3bopa
dopyma 3a pelnraBame CIOpa Y KOHKPETHUM IOC/IOBHUM OJJHOCKMA, Koja Ou
CBaKaKoO YTUI[a/Ia Ha ydecTanuje Kopuirheme apONTpa>KHOT HaYMHA pelllaBa-
a CIIOPOBA y YHYTpallllbeM 11 MelyyHapoHOM IIpoMeTy.

Ycnen orpanndeHor obuma pajia, pasMaTparme IOjefMHUX MuTama he
OMTH HYXXHO peyKOBaHO Yy CBETIy: OCHOBHMX OJJIMKA AP>KaBHVX CyHOBa U
apbuTpaxka Kao Gpopyma CyICKOT HauMHa pelllaBama CIIOPOBa; OMIITUX Kapak-
TePUCTMKA CYACKOr M apOUTPaKHOI IIOCTYIKa; IpaBa u300pa YrOBOPHMUX
ctpaHa usMmeby cyzmckor u apOUTpakHOT HauMHA pelllaBama ApOUTPAOMTHIX
CIIOpOBa; apOUTPaXXKHOT CHOpasyMa Kao NEpOraTMBHOI aKTa HAJIeKHOCTH
IP>KaBHOT CYJla U MICTOBPeMEHOT KOHCTUTYTMBHOT aKTa HAJJIEKHOCTU apOu-
TpaKke; IPEJHOCTH apOMTPaKHOI HadyMHA pelllaBamba CIIOPOBA y OZHOCY Ha
pelraBame MehyHapOIHUX M YHYTPAUIHBNUX IMOCIOBHNUX CIIOPOBA Ipel IP>KaB-
HUM CyfoBuMa. V3 mpenMera MCTpakyBama je M30CTalTa CrieluduyHa Ipyma
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VHTEPKOMIIAHVjCKIX CIIOPOBA, KOjJ HACTAjy Yy Be3) OCHNUBama (PyHKIMOHNCaIba
U TIpECTaHKA IPUBPEIHNUX APYIITaBa.

Ha ocHOBY cripoBeyieHe aHa/i3e, IpUBpefHNLIIMA ca cepyireM y Cpou-
ju, Ka0 M Y MHOCTPAHCIBY, he ce mpenopyunTy mosBepabame HBUXOBUX Mehyco6-
HIX apOUTpaOWIHNX CIIOPOBA CT/IHMM apONTPaskHIM MHCTUTYLIMjaMa, KaKBa je
u CranHa apoutpaxa npu Ilpuspeanoj komopu Cp6mje. Ona Gaurruau Tpaju-
II1jy Of TIpeKo ceflampieceT TofuHa CHO/bHOTPIOBMHCKe apOUTpaske M BUILETe-
neHujcko uckycrBo CranHor usbpanor cypa npu [IKC, unjum je crajamem 2016.
TOflHe U IIpepacia y peopMICaHy U 00jeIubeHy MIpaBOCYSHY UHCTUTYLI]Y Y
Cpbuju 3a pelaBarme CIIOPOBa y YHYTpallllbeM M Mel)yHapOJHOM IIOC/IOBHOM
npomery. OHa je He3aBUCaH, HeP>KaBHY IIPABOCYIHN (POPYM OpraHM30BaH IIPU
IIpuBpenHoj koMopu Cpbuje Kao MHTEPECHOj, TOCIOBHO]j, CTPYIHOj ¥ HETpo-
($UTHOj CTPYKOBHOj OpraHM3aINjy IIPUBPEIHIX CyOjeKara.

II [Tp>xaBHU cygoBu 1 apOuTpake Kao GopymMu CyICKOT HaYNHA

pelaBama CriopoBa
1. [Ip>kaBHM CylOBM

CynoBu Cy y CBUM CaBPEMEHMM IIPAaBHUM CUCTEMMMA y CBETY CaMo-
CTa/IHM, HE3aBVICHN IP>KaBHU OPTaHM M HOCHOLM Ip>KaBHE CYACKe BJIACTH.
Onu ce y Pery6imuim Cp6uju ocHMBajy 1 YKIIajy 3akoHOM. [lerte ce Ha pefioB-
He, OJIHOCHO CYZIOBE OIIIITe HAJUIeKHOCTY (OCHOBHU CYZOBW, BUIIN CYIOBMU,
aIesIallMiOHN CYZIOBM U BpXOBHM KacallMOHM CyA) M CIleliMjai30BaHe, OJHO-
CHO CyfioBe IOoceOHe H/UIeKHOCTM (IpUBpefHe, IpeKplIajHe M yIpaBHe).
YcraBHM CyZ je Ap>KaBHY OpraH HajjIeXkaH 3a HaJi30p HaJ ycTaBHOLINY 3aKo-
Ha, 3alITUTY JbYACKMX TTpaBa u ¢106ofe TpabaHa 3ajaMueHnx Y cTaBoM.

3akoH 0 ypebemwy cymoBa Cpbuje’ uspuunuro npensuba ga gpxaBHK
HIpUBPEIHN CY/IOBYU, KA0 CIEIMja/IM30BaHU IIPABOCYHNU JP>KaBHYM OPTaHU 3a
pelllaBame MPUBPEHNX CIOPOBa, M3Mehy ocrasor, cyme y crmopoBuMa jioMa-

2 3akoH o ypebemy cynosa, Cn. enacnux PC, 6p. 116/2008, 104/2009, 101/2010, 31/2011 - ap.3aKoH,
78/2011 - pnp.sakown, 101/2011, 101/2013, 106/2015, 40/2015 - np. sakon, 13/2016, 108/2016 u
113/2017. IlpuBpenam Cyfl0BM Ce, Ko CIEIMjaM30BaHM JIP>KaBHM OPTaHy, OCHUBAjy 33 TEPUTOPU-
jy jemHor mim BulIe TPajioBa, OJHOCHO BMIIE OILITVHA, 10K je IIpuBpennn amenanmonu cyp cie-
IMjaIM30BaHM Cyl peIyO/INYKOT PaHTa.
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hnx u cTpanux npuBpegHMX ApyuITaBa, npenyseha, sagpyra u mpefyseTHUKa
M BUXOBMX acoliyjaliija, y CIIOpOBMMA KOju HacTaHy usMeby mpuBpemHux
cybjexata 1 IPyTyUX MIPAaBHUX ML Y 00aB/balby IpUBpeHe AeMaTHOCTIL.

[Ipuspennu cynosu Cpbuje cy NIpBOCTEIIEHN ITPABOCYAHN OpraHM KOju
Cy HaJlJIeKHM 3a CIIOPOBE 13 YHYTpaIlber U MehyHapomHOT IpUBpefHOT Ipo-
MeTa, IOK AIe/laloHN IpuBpegHN cyp, usMmel)y ocrasor, ogrydyje o xamba-
Ma Ha OJITyKe IIPUBPeTHUX Cy/J0Ba U JPYTUX OpraHa, y CK/Iajly ca 3aKOHOM.

2. ApbuTpake Kao HefIp)KaBHM U3a0paHM CyTOBU

ApbuTpaxke Cy caMOCTa/IHI, He3aBJYICHY HeJp>KaBHI ayTOHOMHI CyZIO-
BU 32 pelllaBambe CIIOPOBA, YMjI Ce CTATyC MPaBOCYAHOT (OpyMa 3aCHNMBA Ha
apO6MTPayKHOM CIIOPA3yMy CaMMX CTPaHaKa y CIIOPY, CAaIJIACHO YCIOBUMA TIPO-
IJMCAaHMM 3aKOHOM. A/ITepHAaTHBa Cy pelllaBaiby CIIOpOBa Ipef] AP KaBHUM
CY/IOM Ca MeXaHM3MOM KOjy je MaKCHMAJIHO TIpuIarohen morpe6ama crpaHaka
y criopy. Apbutpaxe, 6o cranse i ad hoc’, yuyrpamme mwm Mehynapon-
He, Cy U3abpaHu Cy/ICKM OPTaHM Off CTpaHe IPUBPEHNKA, 3aKOHOM ITPU3HATI
Kao Jieo (MMOACHCTeM) IIPaBOCYHOT CUCTeMa Jp>KaBe.

[Ipema EBpoIICcKoj KOHBEHIMj1 0 MehyHapomHOj TproBaukoj apburpa-
X1, apOUTpaxa je ,,IPaBOCYJHA YCTAaHOBA 3a pelllaBarbe CIIOPOBa He CaMo Off
cTpaHe apburapa ¥MeHOBaHMX 3a ofpebhene crydajeBe (ad hoc), Beh u ox
CTpaHe CTaTHUX apOuTpaxka.”

CranmHe apOuTpake Cy yCTaHOBe OCHOBaHe Hajuyenthe o cTpaHe
IpUBATHUX IpodecuoHaTHNX (CTPYKOBHUX) OpraHM3alyja, y O/by pella-
Bama CIIOPOBA M3 MOCTOBHOT IIPOMeTa 3a Koje je, CarTacHO 3aKOHY, YTOBO-
peHa HBbUX0Ba HA/I/IEXKHOCT.”

Y cBerny Hallle aHa/nu3e, apouTpaxka 61 ce MOI/IA OfpeUTH U Hera-
THUBHO, KA0 OpraH 3a pelllaBambe IPUBPEHUX M TPrOBAYKUX CIIOPOBA KOjU He
NpHUIaja Ip>KaBHOM IIPABHOM CUCTEMY.

3 O6pasyjy ce Kao IpUBPEMEHM OPTaHy PV Pelletha je[JHOr KOHKPETHOT CIIOpa.

4 Ypenba o parndukanuju EBponcke xouBenmmje o Mebynaponnoj rprosunckoj apburpaxu, Cr.
nucm COPJ - Mehynapooru yz06opu u 0pyau cnopasymu, 6p. 12/63.

5 Muxajno Jeanuh, MehyHnapooro npusamno npaso, 11, Beorpan, 1969, 134.
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Hlaxie, apbutpaxe Cy HeAp>KaBHM MpaBOCyIHU (opymm Koju cy
HIOTOJIHY 32 pelllaBarbe CIIOPOBa KaKO Y YHYTpallllbeM IPUBPEIHOM IPOMETY,
TaKo U IPUBPEIHUX CopoBa ca MehyHapomuum enementoM. OHe MOry OUTH
cranHe 1 nospemeHe (ad hoc). Tenpeniuja je ga ce cBe BuIlle CIOPOBA pellaBa
y IOCTYIIKY Ipef; apOutpakama. IbuxoBa ce HaJyIe>KHOCT 3aCHUBA Ha carya-
CHOCTHM BO/ba YTOBOPHUX CTpaHa M3 OCHOBHOT IIOC/IOBHOT OfJHOCA, OJJHOCHO
MebycobHOr criopasyma cTpaHaka y CIOpY, 3a KOju ce, Y HajIIMpeM CMUCIY,
KOPUCTY HasuB apOUTPa>KHY CIIOPA3yM.

IIT O cypckoM u apOUTPaKHOM HOCTYIIKY
1. OpnKe CygcKOT MOCTYIIKA

PemaBame cropoBa U3 yHyTpalllmer U Mel)yHapogHOT IIpUBpefHOT
IIpoMeTa ce IIpefi Ap>KaBHMM CY[IOBMMa OJBHUja y CY[ACKOM HapHUYHOM
nocrynky. Y Cpbuju je Taj nocrynak ypehen 3akoHOM 0 MapHUYHOM HOCTYII-
Ky (3IIII), xoju cappyxy IpaBm/Ia 3a HpyXkame Cy[cCKe IIpaBHEe 3alITUTE U
OJUTyyMBambe y IAapHMIlAaMa 3a pellaBambe CIIOPOBa U3 MMOBUHCKUX U IIpU-
BpeJHO-IIPaBHUX OJHOCA.

Csaxo jjomahe u cTpano GU3NYKO VIV IIPABHO /NI JIETUTVMICAHO je
lla TofM3ameM TyX6e IOKpeHe IIOCTYNAK IIpef] Ha/JIeXHUM IPUBPEIHUM
cynom. IlocTymak pelraBama CIIOpoOBa U3 YHYTpalllibeT ¥ MelyHapomHor mpu-
BpeJHOr IIpOMeTa Ipel JIP)KaBHUM CYIOBMMaA OJUIMKYje BUIIEMHCTaHIMOHA
mpouenypa. Y IpBOM CTelleHY CIPOBOJE ra CIelMja/lM30BaHy IIPMBPENHI
cynosu. Ilpuspennn amemanmonn cyn Cpbuje omjrydyje y ApyroM CTeIeHY
0 >KajibaMa Ha OJUIyKe IPUBPEJHUX CY[IOBa, JOK BpXOBHM KacauyoHm cyj,
IIOCTYIIAa 110 BAHPETHUM IIpaBHUM JIEKOBMMaA.

dase y IpBOCTENIEHOM IIOCTYIKY, IIOPeJ] OCTaJIOT, 00yXBaTajy: IMOKpe-
Tarbe IIOCTYIIKA; IIPUIIPEMY IJIaBHE PAcIIpaBe; I7IaBHY PacIlpaBy M IbeHO OKOH-
Jambe; JIOHOLIeme, 00jaB/biBambe, MICMEHY U3pafly M JIOCTaB/babe OMJIyKe Y
dbopmu Ipecyyie, OFHOCHO pelleba.

6 Cnymbenu enacnux Penybnuxe Cpbuje, 6p. 72/2011, xoju ce npumemyje o of 1. dpebpyapa 2012,
Kaza je nmpecrao na Baxu 31111 n3 2004. rogune.
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Y mocrynky 1o xanbu, Kao pejOBHOM IIPABHOM JIEKY IIpef APYrocre-
nenuM [IpuBpenHuM anemanyoHuM cygom, Cya Moxke: ogbauTi >kandy Kao
Heb1aroBpeMeHy, HeTIOTIIYHY WIN HeTO03BOJ/beHY; Of0UTH >Kanby Kao HeOCHO-
BaHy M IOTBPAUTH IIPBOCTEIEHY IIPECY/y; YKMHYTI IIPECYy M IIpeMeT Bpa-
TUTY TIPBOCTEIIEHOM CY/[y Ha IOHOBHO Cyheme 1 ofTy4nBambe; YKUHYTH IIPBO-
CTeIleHY IIpecyfy U ofbanuty TyXOy; IpeMHaYNTH IIPBOCTEIIeHY IIPecyny 1
OJUTYIMTH O 3aXT€BJMMa CTPaHaKa.

[IpaBHOCHA)KHOCT Of/TyKe Cyfla HACTyIIa Kajla Cé OHa BUIIe He MOXKe
no6ujaty kaboM, Tj. MCTEKOM poKa 3a >kanby, ofpulameM Off Xanbe, WIn
NOHOIIebeM OJUIyKe y IIOC/IeNbeM CTeleHy. IIpaBHOCHa)KHa OfjIyKa cyzma
II0CTaje M3BPIIHA HAKOH ITPOTEeKa IMAPUIIMOHOT POKA, OJTHOCHO POKA 33 IHEeHO
N06POBO/BHO U3BPILEHbE Off CTPaHe MY KHUKA.

Jlaxrie, MexaHM3aM pelllaBara IPUBPETHNX CIOPOBA, KAKO y YHyTpa-
IIIbeM, TaKo 1 Y MehyHapomHOM IIpoMeTy, o0yxBaTa Hu3 (pasa ca Moryhom Buiiie-
CTeIIeHOM MHCTAHI[VIOHOM CYACKOM IIPOLelypOM, KOja CBOjUM IYTMM BpeMeH-
CKMM TpajarbeM 4eCTO MOYKe OCYjeTUTH IIPaBU CMICAO U Wb JIOHETe OfyTyKe.”

2. Opnuke apOUTPAKHOT MOCTYIKA

ApOuTpa>kHM ITOCTYIIAK CIIPOBOAY apOUTPaKHU Cyf, (TpubyHa), y3 Ipu-
MeHy OfiroBapajyher mpoliecHOT ¥ MaTepyja/IHOT IIpaBa 3a pellierbe MepuTyma
criopa. ITpen apbuTpaskama ce MOTy pelllaBaTil CBU CIOPOBM, KOjiI VICHYH-aBajy
YC/IOB T3B. apOUTPaOWIHOCTI. ApOUTpabWwIHM Cy CHOpOBM 13 MehyHapopmHMx
HIOC/IOBHVIX OJJHOCA, &/ U1 CIIOPOBY KOjM Cy Be3aHU 3a YHYTPAIIY IIPUBPETHI
npomer. Tako, 3akoH o apourpaxu Cpouje® npegsuba ma ce myrem apbutpaxe
MOTY pelllaBaTH CIOPOBU 0e3 CTPAHOT efleMeHTa (YHYTpalllba apOuTpaxa) u
CIIOpOBY ca cTpanuM enementoM (MebhyHapozHa apbutpaxa). VI npema wiany 1.
HoBor IIpaBumnnka o Cramnoj apourpaxu npu [TKC?, apburpaxka je HajrexxHa
3a peraBare foMahnx 1 MehyHapogHIX IPUBPEIHIX CIIOPOBA.

7 Iloce6HM HOCTYNIM Ce CIIPOBOfie 110 BAaHPEHNM IPABHMM JIEKOBMMA: PEBU3Mja, 3aXTeB 3a IPeN-
CIIUTHBae IPABHOCHAXHE IIpecyjie; HPEUIOT 3a IIOHAB/babe MOCTYIKA.

8 Cn. enacrux PC, 6p. 46/2006.

9 Cn. enacnux PC, 6p. 101/2016. IIpaBmmHux je, Ha ocHOBY Wi 31. cT. 5. 3aKOHA O IPMBPENHUM
komopama (,,Cn. rmacamk Pemy6mmuke Cp6uje, 6p. 112/2015.), nonena Cxymurrina [IpuBpenne
komope Cp6uje, Ha cefamim of 8. 12. 2016.
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Kpyr cybjexarta koju ce MOTY II0jaBUTH Y CBOjCTBY CTpaHKe IIpeft apOu-
TpaXoM je, Takobe, Beoma mmmpok. Tako, Ha mpumMep, HammexHocT CTaHe
apOuTpaXke MOTY YTOBOPUTH CBa JIM1Ia, 6e3 0631pa Ha JpyKaB/baHCTBO I WIAH-
ctBo y IIpuBpennoj komopu Cpbuje, makie u cybjextu ca cefuiteM y Tpehum
npxkasama. ITocrymak ce mokpehe Tyx60M Wi 3axTeBOM 3a apOuTpaxy, a
ypebeH je mpoliecHO-TIpaBHMM IIpaBWIMMa HeJpP>KaBHOT apOUTPasKHOT IieH-
Tpa, KOji CTpaHe 61pajy CIIopasyMoM.

Crpanke cy cmobofHe Ja M caMe CIOPasyMHO oOfpelie IIpaBWIa
IIOCTYIIKa 10 KojuMa he apburpaka mocrymatu wmm ja yuyre Ha ofpebena
apOuTpaKHA IPaBIWIa, Y CKIAAy ca ofpedama 3akoHa o apOurtpaxn. Ako je
apouTpaxka MehyHaponHa, cTpaHKe MOTY YTOBOPUTM Jia Ce Ha CIIOp IIpef
CrannoM ap6urpaxxom npumeHe [Ipaswa o apburpaxu Komucuje Yjenume-
HUX Haluja 3a MelyHapopgHo TproBuHcko nmpaso (UNCITRAL)."

YroBapamweM HAJUIOKHOCTH apOuTpa)ke, CTpaHe ce MOTY C/I060HO
cIiopasymeBaTi 0: u360py apOUTpaXKHOT OpraHa; MecTy apoutpaxe (y 3eM/pn
VIV Y MHOCTPAHCTBY); OpOjy M HAuMHy MMEHOBama apOyuTapa; IIpaBIINMa
IIOCTYIIKA; je3MKY ITOCTYIIKA; HA/UISKHOM MaTepujaTHOM U IPOIIeCHOM IIPaBy,
yrbydyjyhu u MoryhHoct ma apbuTpaxka Ha OCHOBY M3pUUUTE CAIJIACHOCTU
CTpaHaKa, pelly CIOp Yy CKIafy ca Hadye/IoM IpaBfie M IpaBuyHOCTH (€.
amiable composition; maT. ex equo et bono), kao u o 6pojHUM ApyrUM IuUTa-
BIMA.

[IpuxBaTajyhu HameXXHOCT apOUTpaxke, CTpaHe Cy carjlacHe fia ce
OJUIyKa JIOHece y je[JHOCTEeIleHOM IIOCTYIKy. 3a ciydaj MebyHapomuor mpu-
BPEHOT CIIopa, TPUOYHAT JOHOCU OJUIYKY IPUMMEHOM IIpaBa VUIM IIPaBHUX
IpaBWIa Koje Cy CTpaHKe Ofipefie Kao MaTePUjaTHO IPABO 32 IbVIXOB yro-
BOopHM ofiHoC. OTyKa je KOHa4YHa, IPOTUB e ce He MOXKe M3jaBUTH Kajba.
ViMa cHary IpaBOCHa)KHe CyZCKe IIpecyfe, Ha Uyje M3BpLIeHe Cy CTpaHKe
no6poBos/pHO TIpUCTaTe. !

10 Ynan 32. 3akoHa.

11 IIpema wrany 50. [IpaBunnnka CranHe apOuTpaxe, apOUTpa>KHa OJUIyKa je KOHAYHA Y IPOTHUB e
HeMa Mecta an6y. OHa MMa CHary IpaBHOCHAaXKHe IIpecylie pefloBHOr cyfa. IIpuxBaTtamem Haj-
NeKHOCTH ApOuTpaske, CTpaHKe ce 06aBesyjy Aa he mweHy ofTyKy M3BpPIINTH.
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IV IIpaBo us6opa yroBopHux crpaHa usMmelyy cyackor u apourpa-

JKHOT HAYMHA peliaBaiba CItoOpoBa

Beh cmo HanlomeHy/N 12 jefjaH VICTY IPUBPEIHY CIIOP, 6110 OH YHYTpa-
mmwer wm MebhyHapogHOr Kapakrepa, Mo)ke OWTY IIpeMeT pellaBama Y
MEpPUTYMy CaMO Y IIOCTYIIKY IIpef] jefHUM IIpaBOCYZHUM (opymoM: Hajjie-
JKHUM Jp>KaBHUM CyfoM wiu npep apbutpaxoMm. IlocraBmpa ce nmurame, KO
omIydyje fa mu he criop pemmtu ¢y uam apOuTpaka?

3aKOHCKa Ipe3yMIILUja je /ja Y OfICYCTBY CIIOpasyMa CTpaHaKa O Hajl-
JIe)KHOM (popyMy, CHOp pelllaBa CTBAPHO ¥ MECHO HAIIEKHU JPXKABHU CY.
[Topen ToOra, 3akoH IpefBuba MCK/BYIMBY HAIJIEKHOCT [P)KaBHOT CyZHa
(panw. ,domaine reservé®) 3a mojemuHe CIopoBe, Koje MOTY pelIaBaTi CaMo
CTBApHO ¥ MECHO HAJJIe>KHY IP>KaBHU CY/JOBU.

Yropapame HalJIeXKHOCTY apOUTpaxke je JOIYIITEHO 3a pelllaBabe T3B.
apOuTpabIIHIX CrIOpoBa'?, KOjy HACTAaHY Y Besu ca IpaByMa U3 cpepe MMo-
BUHCKOT IIpMBAaTHO-IIPAaBHOT MHTepeca CTpaHaKa, KojuMa OHe c710060[HO pac-
IOy U Y KOjUMa MMajy 3aKOHCKYy MOTyhHOCT fa ce mopaBHajy. J|p>kaBHU
IpaBHM MOpeNaK, Y OJHOCY Ha Ty BPCTYy CIOpPOBa, IIpM3Haje IMpaBo u3bopa
YTOBOPHUM CTpaHaMa, uaMely cyfckor u apOMTpa>kKHOI HauyMHA pellaBamba,
360r yera cy oHM ¥ apOUTpabWIHN. 3aK/byduBameM U3 CYIIPOTHOT, CIIOPOBU
HACTa/IM Y Be3M ca IIpaBMMa KOjuMa CTpaHe He MOTy cJIOOO/HO pacIojaraTi,
HOIYT INYHUX - Tpal)aHCKUX IpaBa, U OJJHOCA KOjU YK/BYUYjy jaBHMU ITOpefiaK,
OIHOCHO MMIIEpPYjyM Ip>KaBe, CY, II0 IIpaBIIy, HeapOUTpabuIHN (CIIOpPOBH O
CTaTyCHO-YIPABHNMM HUTABIMA, IPUBPETHNM IIPECTYINMA, CTe4ajy IpUBpe]-
HIIX IPYLITaBa, IIOpeckuM obaBe3ama u ap.).

Jlakte, cTpaHKe MOTY YrOBOPUTY apOWUTpaXKy 3a pelllaBare MMOBUH-
CKOT CTIOpa O IpaBMMa KOjuMa CJI000[JHO pacHoIaxy, OCUM CIIOpa 3a Koju je
ofpebeHa MCK/bYUNBa HAITIEXKHOCT CYTA.

12 Marepuja apburpabunHocty je Hajuenthe ypebena HalMOHaTHMM M3BOpMMA IIpaBa M HalIasy ce
II07] KOHTPOJIOM HAI[OHAIHUX CYIOBa, 6e3 003Mpa Ha UMILEHMILY IITO HAI[VOHAIHYM KOHIIEIT
apOutpabunHocTy uMa MehyHaponnu passoj. Buie o rome Bup. Lucas A. Mistelis, ,, Arbitrability -
International and Comparative Perspective,“ Arbitrability — International and Comparative Per-
spective (eds. L. A. Mistelis, S. L. Brekoulakis), Kluwer Law International, 2009, 1, 6.
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Ko Moxke fla yroBopu Ha[yIe>KHOCT apOutpake? ApOUTpaxky Moxke Ia
YTOBOPM CBaKO KO, y CKIafy ca 3aKOHOM O IMapHUYHOM IOCTYIKY, IMa CIO-
cobHOCT fja 6yzie cTpaHKa y OCTYIKY," ybydyjyhu ¢pusndka u npaBHa nmia,
Kao U Jp)KaBy, lbeHe OpraHe, ycTaHOBe ¥ Ipefyseha y kojuma oHa JMCTyTIa ca
HO3NUIIMja IMOBMHCKO IIPaBHMX oBjamhema (1aT. jurae gestionis), amr He u
Kajia UCTyIa ca IMOo3MIMja jaBHO-TIPaBHUX oBjalthema y Bpllewy BIacTu (J1art.
jurae imperii).'*

3a c1ydaj [ja 3aKOHCKe IIPETIIOCTABKe O HAIEKHOCTU apOUTpaxke
HIICY VICIyEeHe, apOuTpaXHM CyJ HeMa CTaTyC opraHa IpaBocyha u merosa
eBeHTya/lHa OJUIyKa O pellelby KOHKPETHOT CIIOpa HeMa KapaKTep IyHOBa-
JKHOT aKTa KOjI y>KIBa IIpU3HAIbe IPyKaBHOT IIPaBHOT IIOpeTKa."”

A% APGI/ITpa)KHI/I CIIOPA3yM KAa0 KOHCTUTYTUBHM aKT HAJJIEKHOCTN

ap6MTpa>Ke " AEpOraTUuBHMU AKT HAJIEKHOCTU APKAaBHOT CyJa

ApOuTpa>kHM CIOPa3yM je KOHCTUTYTMBHU AKT HAJJIEXHOCTU apOu-
Tpaxe. IbuMe ce MCTOBpeMeHO [ieporupa HaIeKHOCT IP>KAaBHOT Cyha 3a
pemraBame ofipeheHor cropa (meporamyoHo JiejcTBO apOUTPAXKHOT CHOpasy-
Ma) U 3aCHUBA jypUCVKIMja apOuUTpaxke, Kao Hef[p>KaBHOT opraHa (mpopora-
IIMIOHO JIejCTBO apOMTpaXkKHOT cliopasyma).'® VI mpema wiany 4. 3akoHa O
apburpaxxn Cpbuje'’, ciop MoXke Ja ce pellaBa IyTeM apOUTpake caMo Ha
OCHOBY cIIOpasyMa cTpaHaka. CIIopasyMoM 0 apOUTpaky CTpaHKe ITOBEpaBajy
apOUTPKHOM CYJy Ha pelllaBame CBoje Oymyhe criopoBe M CliopoBe HacTa-
ne u3 oxpehenor mpaBHoOTr OfHOCA. '8

[TokperameM MOCTYNKA TIpe apOUTPAXKOM, UUjy CY HAIEKHOCT 3a

pelllere apOUTPaOWIHOT CIIOpa CTpaHe YTOBOpUIIe, MCK/bydyje ce MoryhHocT

13 3axoH 0 apbuTpaxu, . 5.

14  Bun. Aleksandar Ciri¢, ,Medunarodni trgovinski ugovori u kojima drzava istupa kao nosilac suve-
reniteta“, Naucni podmladak, Humanitas, 1/78,7-12.

15  T. Craukouh, Ap6umpasxto npaso, Hu, 2008, 41-42.

16  A. Rupuh, Mehynapooro mpeosurcko npaso, Hum, 2018, 524-525; J1. Jaunhujeuh, Apoumpasca,
Huym, 2011, 49-78.

17 YroBop o apbutpaxu je ypehen 3axoHoM 0 ap6utpaky, IbyjopuikoM KOHBEHIMJOM O NIPU3HAY
Y U3BpIIEHY CTPAHMX apOUTPAXKHNUX OITyKa 1 EBpoIickoM KoHBeHIMjoM 0 MehyHapopHoj Tpro-
BIHCKO] apOUTpPaXKIL.

18  3axoH o apbuTpaxu, . 9.
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HerOBOI pelllaBamba IIpef; APXKaBHUM CyoM."” ApOuTpakHU CIIOpa3yM, Kao
OCHOB N3y3JMaiba HaJITIeXKHOCTI AP>KaBHOT Cyfla 3a pelllaBame CIIOpoBa, MMa
3HaYaj MpoIjecHe CMeTHe. AKO YIIPKOC IOCTOjakby MTyHOBAKHOT apOUTPayKHOT
CIIOpasyMa, TYXXIWIAl] yMeCTO apOUTpaKy, [ojiHece Ty>XOy Ip>KaBHOM CYAY, a
TY)KeHMK He MCTaKHe IPUTOBOP HEHAIEKHOCTH CY/a, CMATpa Ce Ja je BO/bOM
CTpaHaKa apOUTPa>KHY CIIOPA3yM CTaB/beH BaH CHare. YNMibeHNIIa ITOJHOLIC b
Ty6e Cyqy Huje caMa 1o ceOu JOBO/bHA Jia Ce ,,CTOPHMpPA“ yTOBOpeHa HajyjIe-
KHOCT apburpake. 3a To je morpebHa mapwumta wm npehyTHa carmacHocT
npyre ctpaHe. MebyTum, mpeMa nMIepaTiBHOj HOpMM WI. 14. 3akoHa 0 ap6u-
TpaXKy, Kajja TY)KeH) Y OATOBOPY Ha TyXO0y He MICTaKHe IPUTOBOP HEHaJ|Ie-
YKHOCTH, HUTY Ce II030Be Ha 3aK/bydeHN CIIOpasyM o apburpaxu usMeby crpa-
HaKa, CyJl HeMa 3aKOHCKUX YC/IOBa Jla Ce OITIACH HeHAJIeKHMM IO TTOHETOj
TyX0u, ¥Majyhnu y BUIy fa ce Ty>KeHM YIIYCTHO Y PacIIpaB/batbe, JOCTaB/bambeM
OZITOBOpA Ha TYK0Y, y KOMe HMje MCTaKao IPUrOBOP HEHAIEKHOCTHL. »

ApOuTpa>kHu CIIopasyM ce 3aK/bydyje y mucanoj popmu. Hajuemnhe je
cafipXaH y BUJIy K/Iay3y/e Y TeKCTy YyTOBOpa KOjuM yroBOpHe cTpaHe ypebyjy
CBOje OffHOCe, Y Be3M ca KOjUM je M JOLIIO IO Cropa (KOMIIPOMMCOpPHA KIIay-
3yma), Wi je oH 'y GpopMu 1oceGHOT JOKYMEHTA, KOjU CTpaHe 3aK/bydyjy Ipe
VIV HAaKOH HaCTyIIama cropa (apOuTpaskHU KOMIIPOMIC).

Bes apOUTpaXkKHOT CIIOpasyMa, Y OCHOBY, HeMa apOUTPaxXHOT cyhema.
OH mpeyicTaB/ba CAaIIACHOCT BOJbA YTOBOPHMX CTpaHa ja he oHe cBoj Oynyhu,
win Beh HacTanu crop, MOBEPUTH Ha pellaBaibe ofpehenoj apbutpaxu, a He

19  3axon o apOutpaxu, wi. 14. npeznsuba ga cyn koMe je mopHeTa Ty)k6a y CTBapy Koja je Impeamer
criopasyma o apOuTpaXky OIVIAIlaBa ce HEHAJIOKHMM M opbairyje TyOy II0 IPUTOBOPY CTPaHKe
KOjy Mopa Jia Oyfie IOJHET Ipe yIyIITamka y paclpaB/baibe O IIPeAMeTy CIOpa, OCUM aKO YTBPAM
Zia je criopasyM 0 apOMTpaky OUMIVICHO HMIITAB, Aa je 6e3 JejcTBa mim ja ra Huje Moryhe ussp-
myry. CarlacHoO WwiaHy 7. 3aKoHa 0 apOUTpaXky, AP>KaBHM CYJ, MOXKe, y Be3V apOuTpaxe, fa Ipej-
y3MMa caMo OHe pajibe Koje Cy M3pnunTo oapebhene 3akoHoM.

20 ,llognomemeM TyX6e foMaheM cyay He Mera ce YTOBOpEHa HaJlJIO)KHOCT CTAJIHE CTpaHe apOuTpa-
e. YTOBOpeHa HaJl/IeKHOCT M30PaHOT cyfla He MOXKe ce M3MEHUTH CaMO BOJ/bOM TY>KMOIIa, MCKa3a-
HOM IO HOIIIemheM TyXO0e cyzy... Kako je meby crpaHkama yroBopeHa HafyieXKHOCT M36paHoOr cyja
- apOMTpaXke 1 KaKo je Ty>KeH) IPUIoBOP IOCTOjarba apOUTpaXkHe KIay3y/ie CTaBMO IIpe YIyIITa-
1A y paclipaB/bambe OJHOCHO KAKO je IPaBOBPEMEHO IIPUTOBOPUO CY[ICKOj HEHAIIEKHOCTH, TO je
IpaBM/IHA OJUTyKa KOjOM Ce CYJI OIJIaCHO HEHAIUIOKHUM U ofi6anymo Tyx0y 360r yroBopeHe Hajie-
YKHOCTM M30paHoOr Cyfia, Koja ¥IMa YYMHAK MCK/byderma CyICKe HaJIOKHOCTIH... , Pemmerme Bumrer
TPrOBMHCKOT cyfia, Ix. 2494/2005 o 24. 3. 2005.
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npxxaBHoM cyny.” ITocTojame criopasyma osamthyje u obaBesyje apOuTpaky
Jla CAMOCTA/THO OJTydyje ¥ O MUTAmbY COIICTBEHE HAMIeKHOCT.

CropasyM 0 apOMTpaXKy je HMIITaB aKO: BPCTa CIIOpOBAa HA KOji ce
OfIHOCK HUje mofo6Ha 3a apOuTpaXky>; Huje 3aK/bydeH y GopMIM IIPOMICAHO]
3aKOHOM; CTpaHKe HUCY MMajle TOTpeOHa CBOjCTBA M CIIOCOOHOCT 32 HETOBO
3aK/byderbe, YLV je 3aK/bydeH IIOf YTUI[ajeM IpUHY/e, peThe, IpeBape Wi
3abyzme. Mehyrum, myHoBaxkaH crmopasyMm obaBesyje yroBOpHe CTpaHe Y, Yy
KPajiboj JIMHUjI, Her0BO HeM3BPIIeHhe MOXKe OUTH IIpeiMeT IToce6HOT TyXOe-
HOT 3aXTeBa IIpef] AP>KaBHUM CyTOM.>

VI IIpegHocTi apOUTPa)KHOT HAYMHA pelllaBalba CIIOPOBA Y OJHOCY

Ha pellaBame CIIOpPOBa Ipef, JP>KaBHUM CyJ0BIMa

ITpumeTHa je TeHAEHLIMja 1a HALMOHA/IHA 3aKOHOJABCTBA IOCTAjy CBE
BUIIe HAKTOWBEeHNja apOUTpaXky Ka0 MeXaHJ3MY pelllaBarba IPUBPEIHNX CII0-
poBa.” ApburpabuiHoct, Kako Kojx jgomahux, tako u xox MebyHapomnux
apOuTpaxa, II0CTaje CBe BIIIE IIPABWIO a He U3Y3eTaK, YMMe ce jaBHU Iope-
JlaK Kao MMIlepujyM jip>kaBe cBe Buie cyxana (The principle of favour arbi-
tris).?* YowbuB je TpeH Jia MIOCIOBHA 3ajeJIHMIIA TProBalla U MPUBPeTHNKA Y

21 M. Tpajkouh, MehyHnapooro ap6umpasro npaso, beorpan, 2000, 232.

22 M. BacwibeBny, A. Unpny, ,ApOuTpaxkHOCE COITIALIEHNE W JJOKTPYMHA ,KOMIICTEHIIMN-KOMIICTEH-
IIVM: COBPEMEHHBIE TeHIACHIMN , MewOyHapoOHbLil KommpeuecKuti apoumpaic: 6vi306bl CO8PEMEHHO-
cmu, Coopruk cmameii u doknaoos, MKAC npu TIIIT Ykpaunvi, Kues, 2017, 57-74.

23 Cropasym 0 apOMTpaKy He IIPOMU3BOJM JIejCTBA Y OJIHOCY Ha pellIaBarbe Criopa Koju Huje mojo6an
3a apOuTpaxy, 3akoH o apourpaxu, wi. 10.

24  ApOuTpaXkKHU CIOpPA3yM je pesy/ITar carJIaCHOCTHM BO/ba YTOBOPHUX CTPaHa, KOju Kao 1 6MIo Koju
IPYTH yrOBOp, MOXKe OMTH IIpefiMET OlieHe ipXKaBHOT cyia. Bup. Pemere [IpuBpenHor anenaimo-
Hor cypa, [Dx. 11649/2010 ox 31.8.2011.

25 Hasegeno mpema: C. A. Mordi, ,An Analysis of National Courts Involvement in International
Commercial Arbitration; Can International Commercial Arbitration Be Effective without National
Courts?“, Open Journal of Political Science, 2/2016, 99.

26 Y mureparypu CAJl ce cMaTpa fia je AyroTpajHa Cy[icKa HEHAK/IOHOCT apOMTpaXKy Ioverna jia ce
OKOH4YaBa foHourewmeM Pepepannor apourpaxHor 3akoHa (FAA, 1925.). O tome Bup. J. T. McLa-
ughlin, ,Arbitrability: Current Trends in the United States®, Arbitration International, The Journal
of the London Court of International Arbitration, 2/96, 113-136; A. Brabant, M. Desplats, S.
Salem, ,Arbitration and Company Law in France®, European Company Law, 3/2015, 144-150; T.
Varady et al, International Commercial Arbitration — A Transnational Perspective, St. Paul, Minn
1999, 220-266. HaBeneno npema: M. Bacwpesnh, ,, Arbitrability ratione materiae in company law*,
IIpasnu xusom, 6p. 11/2017.
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cBeTy npedeprpa apOUTPaKHI HAUNH pellaBarba IIPUBPETHUX CIIOPOBa. YKa-
3aheMo Ha HajOMTHHUje TpeJHOCTN apOUTPa’KHOT HaYMHA pelllaBamba IpUBpes-
HUX CIIOPOBa y OJHOCY Ha IbMXOBO pellaBaibe Ipefl IP>KaBHUM CyJOBUMA,
Koje 611 Tpe6asIo [ja pecIeKTyjy U Hallli YYeCHNIM IPUBPEJHOT IPOMeTa.

1. HeyrpanHocT apOUTpa>kHOT MeXaHNM3Ma pelIaBamba CIOpoBa

ATpuOyT HeyTpamHOCTH apOMTpaske ce 3aCHUBA HA HEHOj Of[BOjeHOCTH
Ofl ITPaBHUX CHCTeMa JIp>KaBe, WIN JIp)KaBa Ha 4MjUM TepUTOpUjaMa ce Hajlase
CeJIMINTA CTPAHAKA y CHOPY. Pusuiy HeepMKacCHOCTM pelllaBamba IPUBPETHUX
CIIOPOBA, MOCEOHO OHNX Ca CTPaHUM €/IeMEHTOM, Off CTpaHe Ip>KaBHUX CYJOBa,
Ipous/iase U3 MOCTOojehNx jesNuKNx pas/iika, IpaBHUX Tpaguliuja, KyITyposIo-
IIKUX ¥ Apyrux BpegHocti.”” HeyrpamHocT dopyma je, crora, BaykHa, IIOTOTOBO
Kajla ce pellaBajy CIopoBy 13 MehyHapomHMX TproBaukmux omHoca. Mehytum,
OBa KapaKTepUCTIKa apOuTpake MoxKe OUTH Off 3HAUAja U 3 pelllaBarbe CIIOpoBa
u3Mely cTpaHaka Koje IIpUIIafiajy MICTOM Ap>KaBHOM CyBepeHMTeTy. Tako, ako
CIIOp pelllaBa CyJ, Ha 4MjeM IIOJPYYjy Ce Hajasy CefyuiTe jefHe CTpaHKe, Ta
CTpaHKa MO)Ke MMAaTy HeKe IIpefHOCTH ,,HoMaher TepeHa“. Y yuTeparypu ce oBa
II0jaBa O3HAYaBa Ko ,,JIAPOXMjaTHa MpeApacyfa’, Koja ce UCIojbaBa Kajia CIIop
pelIaBa Cyfi 13 MCTe JIOKa/IHE CpelyIHE U3 KOje ITOTUYE U je[iHa Off cTpaHaka. [Tpu-
ponHoO je ma he TOkoM IperoBopa 0O 3aK/bydelby YIrOBOpa, CBaKO Off IIOC/IOBHMX
HapTHepa HACTOjaTH Jla YTOBOPY HauMH pelllaBamba CIpoBa Koji Ou 3a mera 610
HajmoBos/bHUjU. CTOTa je M360p apOUTpake, Kao HEYTpalHOT (popyMa 3a pellerbe
CIIOPA, HajpallMOHIHYje KOMIIPOMIICHO pellietbe Mely nmperosapaunma.”

Heyrpanuu kapakrep apoutpake ce moce6Ho MaHNdpecTyje Kpo3: Ipu-
MeHY HeyTpaJIHUX IpOLeNyPTHUX IpaBWIa CaMMX apOUTPa’KHUX OpraHa,
KOja HIICY IOIOHA APKaBHOM ITAPHIYHOM 3aKOHOZABCTBY ofipelene aprxa-
Be; IIPMMEHOM MelyHapoIHUX ayTOHOMHIIX IIpaBIIa, WIN IIpaBIJIa Ha Koja ce
CTpaHKe TIO3UBajy, WINM U CaMe YIECTBYjy V BUXOBOM Kpenpamwy; IpaBo CTpa-
HaKa Jla IIpefi/IaXy ¥MeHOBaIbe apOuTapa Kojyu HeMajy IpKaB/baHCTBO IprKaBa
Ha YUjUM T€PUTOPUjaMa Ce Ha/las3e HhIXOBa ITOCTIOBHA CeIMINTA U JIp.

27  G. Born, W. Miles, Global trends in international arbitration, Special advertising section, Wilmer
Cutler Pickering Hale and Dorr LLP, London, 2014, 2.
28  Ibid.
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2. IIpepnoct Behe koHIeHTpaUje ciopoBa
Y apOUTpaKHOM MOCTYIIKY

3HayajHa CUCTeMCKa MPeJHOCT apOUTPa>KHOT MeXaHM3Ma pelllaBarba
CIIOpOBa je MOTYRHOCT #a cTpaHKe cBoje MehycoOHe criopoBe, Koju IpouCTeK-
HYy U3 ofipeheHOr MpUBpeHOT TOC/Ia WIN Y Be3M Ca BUM, MOTY pellaBaTi y
jeIHOj TTAapHUIM IIpef jeHNUM UCTUM (HOPYMOM. APOUTPaXKHM CIIOPa3yM KOH-
CTUTYMIIIE HajIINPY HA/UIEXHOCT apOuTpake, Koja ce OfJHOCH Ha CBe IIOTEeHIIN-
janHe crIopoBe, KOj) HACTajy U3 jeHOT MCTOT IOCTIOBHOT OJHOCA, WIN Y Be3u
ca w1M. Tume ce npepynpebyje Bohemwe mapHNYHMX ITOCTYIIAKA IIpe] IP>KaB-
HJM CYJOBMMa IIOBOZIOM Pas3/IMINTHX CHOPHUX IINTamba U3 jeHOT MMOCTIOBHOT
opHOCa usMeby mctux crpanaka. Ha Taj HaumH, apOuTpakHO pelraBame CIO-
poBa IpeBeHNpa I HacTaHaK Beher 6poja cropoBa Ipel HalMOHATHUM CYJO-
BIIMa KOjM MOTY HAaCTaTH M3 UCTOT OC/IOBHOT OIHOCA.”

3. Hemocpennuja KOMyHUKaIja CTpaHaKa ca apOnTpakom

Y mopehemy ca agMMHUCTPAaTMBHMM amapaToM [p>KaBHUX CYJOBA,
VHCTUTYLIMOHA/IHE apOUTpake OI/IMKYje HeIIOCpenHIju, epuKacHUju 1 caBpe-
MeHuju nomohHo-crpy4ynnu amapar. Ha nmpumep, y okBupy CranHe apoutpake
npu IIpuspennoj xomopu Cpbuje dynkimonume Cexperapujar Koju je, ca
acIeKkTa I0CBeheHOCTH U BICOKe KOMYHMKAIMIOHE KOMIIeTeHIIMje, Ha CTa/IHOj
YOTy3) YYeCHUIIMMA CIOpPA Y Be3U Ca: IPeTXOHUM IMTABMMaA Off 3HAYaja 3a
yroBapame HaJUIeKHOCTH ApOuTpaxke; MOKpeTameM IIOCTYIIKA; epUKACHUM
JIOCTaB/bambeM IICMEHA U IpaBIIa apouTpaxke; n36opoM apbuTapa; ycioBu-
Ma IIpy>Kamba YC/Iyra 1 CafiejCTBOM Y Be3U Ca pas/IMIUTUM Ca3HajHUM U JPYTUM
ACIIEKTNMAa HOjeI[I/[HI/IX ApPyrux CTpy4YHUX U HOMOhHO-TeXHI/I‘-IKI/IX IINTama,
KOja Cy HOIyIITeHa Ha OCHOBY MehyHapomHMX 13BOpa, HALIMOHAIHOT 3aKOHA
u npaBwia CTajiHe apOUTpaxe, KOja MHTepecyjy CTpaHKe y IpefapOuTpa-
YKHOM, apOUTPa>KHOM U OCTAPOUTPAKHOM IIOCTYIIKY.

4. Mamu ¢popmammsam nocrynka u seha ayronomuja crpanaka

ApbuTpaskHe IIOCTYIIKE OJIMKYje Mamy CTelleH (OPMaIHOCTH Y Iope-
bewy ca mocrynuuma mpeyp Ip>KaBHUM Cy[OBMMa. 3a pasiMKy Of CYHCKOT,

29  G. Born, W. Miles, 2.
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apOUTpXHM IOCTYIAK je (iekcuOWIaH M CTpaHKe Ira MOTY IIPWIATORUTH
KapakTeplcTuKaMa cropa. OBo je off moce6He BaKHOCTH Kajja ce paji o CIIo-
POBMMa ca eJIeMEHTMMA MHOCTPAHOCTH, Y OFHOCY Ha Koje Cy CTpaHKe 1060 -
He J]a JIOTOBOpe MEPOJIaBHO IIPABO, je3NK IIOCTYIIKA M MeCTO apOuTpaxe.

Mamu je crereH (GOpMATHOCTM M Kaja je y NMUTamy KOMYHMKaluja
usmeby apburpaske u crpanaka. Tako, npema IIpaBunmauky o CranHoj ap6iu-
tpaxku npu IIKC, ako ce cTpaHKe HUCY Apyraumje ClopasyMmesie, IMCMeHa U
KOMYHMKAI[}je Ce y TOKy IIOCTYIIKa MOTY JIOCTaB/baTH, OfHOCHO 00aB/baTi
€7IeKTPOHCKUM ITyTeM.”

I[IpoliecHa 3aKOHOMJaBCTBA MOjeMHUX Ap)KaBa Ipeasubajy ma ce, 4ax,
M apOUTPOKHM CIIOPA3yM MOXKe 3aK/by4nTy Ha Heopmasian HauuH. Ha npu-
Mep, ¢paHIycku 3aKOH O MapHMYHOM IOCTYNKY u3 2011. roguHe mpepBuba
fla apOuTpaskHY cropasyM usMmeby cTpaHaka Huje IIO[JI0XaH 3axTeBUMa Gop-
Me (wiaH 1507.). CTpaHKe MOTY YTOBOPUTH apOMTPaKHU HAadMH pellaBama
CIIopa ¥ yCMeHUM ITyTeM.”!

5. IIpaBo crpanaka Ha u36op apéurapa

JemHa off KapaKTepUCTUYHMUX IPETHOCTY apOUTPayKHOT HAUMHA pella-
Bama CIIOpOBa je MOTYhHOCT fla caMe CTpaHKe MMajy IpaBo u3bopa miia Koje
he ommyunTy 0 BUXOBOM CHIOPY.

IIpecyny y mOCTYIIKy pelllaBama CIIOPOBa IIpeJ Ap>KaBHUM CyJlOBMMa,
JOHOCH CyAMja, Koju je m3abpaHO e Off CTpaHe HAUIKHUX AP>KaBHUX
opraHa. 3a cyamjy Moxke 6MTH M3abpaH [pKaB/baHUH 3eM/be CeMIUILITA CYTa,
KOj! JICITyHaBa 3aKOHOM IpepBubene ycimope.” CTpaHKe HeMajy HUKAKBOT
yTHllaja Ha u360p cyzauje Ap>KaBHOT CyJia, JOK Y MeXaHU3My apOMTpa)KHOT
HayyMHA pelllaBamba MOCTYIKa, CTPAaHKe MMajy IpaBo Ja came OMpajy apOuTpe.
3a pas3/uKy of cyfyje, Koju Mopa Jia UCIIyibaBa IpeaBuleHe ycnose 3a u3bop y
3aKOHOM ITPOMMCAHO]j IPOLeAypH, apbuTap MoXke OUTHU CBAKO ITOCIOBHO CIIO-

30  Bup. IlpaBwinuk o Crannoj apburpaxu npu ITKC, wi. 13.

31  C.A. Mordi, 97.

32 Ilpema 3akony o cynujama Cpbuje, cyamja je myxkaH Jja MCIyHM OIIIITE YC/IOBE 3a Pajl y JpXKaBHUM
OpraHMMa, KOjH je 3aBpIINO NpaBHM (HaKy/TeT, II0I0XKIO IPABOCYHM VICIIUT, CTEKA0 HOTPeOHO paji-
HO JICKYCTBO Y IIPaBHOj CTPYLIM ¥ KOjH je CTpy4aH, 0CIOCOO/bEeH 1 JOCTOjaH CynmjcKe GyHKImje.
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cobHO $usnyKo e, fomahu, a/mt U CTpaHM Jp>KaB/baHUH, KOjI ce VIMEeHyje
3a pelierbe CIIOpa Ha MIpeyIoT cTpaHaka.”

CsojcTBa apbutapa oIpefe/byjy camMe CTpaHKe apOMTpPa>KHUM CIIOpa-
symoM.* OHe MMajy NpaBo Ja MMeHYjy apOUTpa y CKIafy ca HBerOBUM JCKY-
CTBOM, KBa/lMQMKaIijaMa, I03HaBameM ofpeleHe MaTepuje ¥ OCTa/INM CBOj-
CTBMMaA KoOje CMaTpajy OMTHMM 3a crop.” 3akoH J[OIYIITAa CTPaHKaMa fia
IUpPeKTHO YTU4y Ha u360p apbuTapa, MOKIamajyhy moBepwe IMUIY Y UMjy
HeIIPUCTPACHOCT U CTPYYHOCT U caMe Bepyjy.*

ApbuTap Mo>ke OUTH CBaKO (PM3NUKO JIMIle KOje je MMOCTIOBHO CIIOCO0-
HO, 6e3 0031pa Ha Jip>KaB/baHCTBO. JIuiie koje Tpeba fa 6yme apburap micme-
HO U3jaBJbyje [ja M ce IpUXBaTa OBe JYKHOCTU (/1aT. receptum arbitri) u uma
o6aBe3y /la OTKpMje OWIO KOjy OKOTHOCT KOja MOXe Jla M3a30Be CYMIbY Y
ETOBY HEIIPUCTPACHOCT W/IV HE3aBUCHOCT.

6. IlpennsHuje TyMmayerme 1 NpUMeHa paBa

o] cTpaHe apOuTapa

3a cyaujy moxe O6uTu nsabpaH ap>xap/paHuH Perrybmike Cpouje koju
UCITyaBa OIIIITe YC/IOBe 33 Pafi Y ApKaBHUM opranuma.”® Cypauje y T0KaTHUM
HAIMIOHA/THUM CyIOBMMA, KOJI pelllaBamba CIIOPOBa, 110 IIPaBIIy, TyMade Ioje-
IHe TpaBHEe MHCTUTYTE Ca ACIIeKTA HUXOBOT ITOVMalba Y VXY HallMOHATHUX
U3BOpa IpaBa, 6e3 063mpa IITO je ped o M3BopuMa Ipasa MelyHapopgHOr
Kapakrepa. Ta 4nbeHNIa 3a Cyfyje Mo>Ke IpelCTaB/baTy TelKohy U pyUsMK
fla, yC/Iel HeloCTaTKa MpaKce, IMOTPEeNTHO MPOTyMade U IpYMeHe KOHKPEeTHIU
M3BOP IIpaBa.

33 IlpaBmnnuk o cranuoj apourpaxku npu [1KC, u. 5, ct. 2.

34  3akoH 0 apbuTpaxmy, ui. 19.

35 Kako 6m ce crpaHKama IOMOITIO y u360py apbuTapa, cBe MHCTUTYIIMOHAIHE apOUTpaXKe MMajy
cBoje mucTe apourapa. JIucre yriaBHOM HICYy o6aBe3He 3a CTPaHKe M MMAajy Kaparep IIpelopyke
(taxas je cyuaj ca Crannom ap6urpaxom npu ITIKC).

36 C. A. Mordi, ,An Analysis of National Courts Involvement in International Commercial Arbitra-
tion; Can International Commercial Arbitration Be Effective without National Courts?, Open
Journal of Political Science, 2/2016, 95-104.

37  Bup. IBA Guidelines on Conflicts of Interest in International Arbitration Adopted by resolution of
the IBA Council, International Bar Association, London, 2014.

38  3akou o cymujama, Cr. I'macux PC, 6p. 115/2008, 58/2009, Optyka Y craBHor cypa 47/2017.
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HecnopHo je ma mebhyHapopmuy 13Bopy IIpaBa, HAKOH IIXOBe paTndu-
Kalluje off CTpaHe HMOTIMCHUIIA, JOIPUMHOCE XapMOHM3AIMjU U YHUDUKALNH
npaBa MehyHaponHe Tprosuse. Mebhytum, y mpakcu ce foraha ma y mocTynky
IpUMeHe TAKBUX M3BOPA, CYHOBM Pa3MUNMTHX Ap>KaBa Ha Pas/MUNT HAYNH
4UTajy jemHooOpasHM Mel)yHapomHY IIpaBHY TeKCT, OHOCHO TyMaue ra y CKiIa-
Iy ca KOHLENTOM IAapTHUKY/IAPHNX, HAIMOHAIHUX IPaBHMX Tpammiuja. IIpu
TyMauewy MeyHapoHMX M3BOpa [IpaBa HEOIIXOTHO je fa CYZOBY U apOUTpake
BOJIe padyyHa O BUXOBOM Mel)yHapOITHOM KapaKTepy U IOTpeby Jia ce yHaIpenu
jemHOOOPasHOCT HBUXOBE IIPUMeHe I MOUITOBakbe CaBeCHOCTH Y MelyHaponHoj
TProBUHM. T0 3HAYM J]a Ce TAKBU M3BOPY HE MOTY TYMAUUTH Ha IIOJJIO3M MeTO-
fla 6JT0 KOT HAIMOHA/IHOT IIpaBa, IITO Ce Y IPAaKCy AP>KaBHUX CYHOBa HEPETKO
memasa. ** Y jypucnpyzieHIju ce MOABIauM fia 61 Ha mpuMep, MehyHapomuu
kapaktep Konsennuje OYH o yroBopuma o mebhynapopHoj nmpopaju pobe (beu-
Ka KOHBEHIINja) Kao KpUTEPUjyM beHe MHTepIIpeTanuje, Tpebalo Ia yKaxe fa
MebhyHapoyHO ¥IMa ITpefHOCT Hajl HalMoHaIHUM. MebyHaponnu kapakrep, kao
IpBY PYKOBOJHM IIPMHLINI MHTepIIpeTaTNBHe K1aysyne KoHBeHIMje, 3HaUN 1a
OHa Mopa 6mUTH TymadeHa ayroHoMHo. [lojemuanm Tepmuunma KonBeHuumje He
611 MOI/IN [la ce ayTOMATCKM IIPH/Iajy 3Haueba, Koja OHM MMAjy Y Hal[IOHATHUM
npaBuma.”’ VimMnepatus ja ce mpm Tymademy KoHBeHIMje BOAYM padyHa O
IEeHOM Mel)yHapoJHOM KapaKTepy IIpoM3/Iasy U3 unibeHnlle fa je KoHBeHiyja
IPaBHU aKT KOjU je IpUIPeMaH ¥ JIOHeT Ha MehyHapogHOM HMBOY: ped je o
ayTOHOMHOj IIPaBHOj MaTepyjy Koja 3a/ip)KaBa KBa/IM(IUKaTIB ayTOHOMHOCTH 1
nocre popMaTHOT YK/byunBama KoHBeHIIMje Y pas/mianTe HalYIOHA/IHe IIpaBHe
cucreme.*! Hect je ciydaj y mpaxcu /ja HAaMOHATIHU CyHoBY TyMade KoHBeHI-
jY Y cKIamy ca yKopemweHUM JoMahyM cXBaTamlMa, II0CeOHO Kajja II0CTOjU Tep-
MIHOJIOIIKA MOAYAAPHOCT, WIN CIMYHOCT ¥ HopMaMa KoHBeHIuje ca ofpenba-
Ma HallMOHAJHOI IIpaBa. TakBa TeHAEHIMja, Koja TyMadewe MelyHapomnHux

39  F. Ferrari, ,Tribunale di Vigevano: Specific Aspects of the CISG Uniformly Dealt With®, Journal of
Law and Commerc, 20/2001, 225-239, 225-226. Hasegeno npema: C. JKopuh, Konsenyuja YH o
yeosopuma o mehyHapooHoj npooaju pobe (1980): Heonxo0HOCH AyMOHOMHOZ MyMaUerbd, jedH00-
6pasHocmu y npumeny U nouwmoeara Havesa casecHoCmu y mehyHapoOHoj mpeosuHu, MarucTap-
cKku paji, beorpan, 2014, 33.

40  P.Huber, A. Mullis, The CISG: A New Textbook for Students and Practitioners, Munich, 2007, 7.

41  M.]. Bonell, ,Article 7, Biannca-Bonell, Commentary on the International Sales Law, Milan, 1987,
73.
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M3BOpA IIpaBa MOIBPraBa MPaBWINMa HAIMOHATHOT MIPAaBHUX CHCTEMA, Yij je
OHa CacTaBHM JI€0, Ce Y TPaBHOj Teopyji 03Ha4aBa kao homeward tpenp. Ped je
0 MeTO#y TyMauema MelyHapogHNUX IpaBWIa IPMMEHOM MCTHX MeTOfa M Ha
VICTOBPCHM Ha4MH Ha KOju ce TyMmade jfjomMahy Hal[MOHAIHM NpaBHYU akTU.* Y
TOM KOHTeKcTy homeward TpeHp mpefcTraB/ba Heranujy ayrOHOMHOT HadlHa
TyMadewa MehyHapoIHUX KOHBeHIVja M 3aHeMapyBamba HVXOBOI aTpubyTa
MehynapopHOCTI.

JypucnpyzneHnmja ykasyje fa moce6as Bug homeward Tpenpma mpepcra-
B/ba NI03VBabe CYJ0BA HA CTAaBOBE CYACKe IIpaKce KOji Cy 3aCHOBAaHM Ha TyMa-
Yey IIPaBHUX MHCTUTYTA UM HOPMHU Y KOHTEKCTy HAlMOHAJIHOT IIpaBa.”
ITocnepune homeward npuctyna Hoce pU3KK [MBEPreHTHUX TyMadewa, LITO
MOXKe JIOBeCTM MI0 HeIllpaBWIHe IpuMeHe MelyHapopnHux mspopa mpasa.*
MoryhnocT ma apbutpm ca MehyHapomHum uckycTBoM Heryjy homeward
TPeHJI je JJaZIeKO Marba Y OIHOCY Ha IIPaKCy Cyauja Jp>KaBHUX CY[OBa.

Ilopen HaBemeHNUX ¥ [APYIMX NPESHOCTH, apOUTPU ce MOTY Ja/eKo
TeMeJbHUje TOCBETUTH NIPeIMeTUMa, jep, 3a Pas3/MKYy Off CyAuja, HIICY OIlTepe-
henu HopMOM y McnywaBamwy pajjHuX o6aBesa, Koja YK/bydyje IpeBenk 6poj,
4eCTO, BeOMa CTI0XKEHMX IIpefiMeTa.

7. PemaBame criopoBa npej apouTpakom je epuxacumje n 6pixe

Y murepaTypu ce nctude fa apOUTPaXKHU MeXaHM3aM pelllaBaiba CIIo-
poBa mpeficTaB/ba OpKy, epukacHujy u Hajuemrhe jeTuHMjy anTepHATUBY

42 CymrtuHcku, homeward je cynpoTaH ayTOHOMHOM KOHIIENITYy TyMaderma MehyHapopHMX jexHoo-
6pasHux akara, 11 Bogy paBopusanmju 13B. lex forisma. Y ocHoBu, lex forism je jepna om homeward
TPEHJ| BapyjaHTH, KOjy OJUIMKYje YCMEPEHOCT Ha IpuMeHy npaBa ¢opyma (lex fori), Koju moHOCH
OIUTYKy O CIOpY. Y TEXIbM 3a HOTIYHMjUM HALOHAHUM 06/MKOM lex forisma, y mpakcu mma
IpyMepa OClopaBamba beukoj KOHBEHIMjM cTaTyca KOHCTUTYTUBHOT efieMeHTa lex fori, yak u Kaja
IbeHA TIPUMEHA JIeIVIMITYHO, WIN Y LIeJIMHY, HYje U3PUUMTO MCK/bY4eHa, carjlacHo wiaHy 6. Kou-
Beniyje. O oBome Buzery u: A. Rupuh (2018), 103-104.

43 Buap. M. Bopbesuh, ,Kousennmja YH o yroBopuma o mebynapopuoj npomaju pobe y cprckom
IIpaBy ¥ IIPAKCH - UCKYCTBA U nepcriektvBe”, Ananu IIpasnoe gaxynmema y Beoepady, 6p. 2/2012,
256-275.

44 . Lookofsky, ,The 1980 United Nations Convention on Contracts for the International Sale of
Goods*, International Encyclopaedia of Laws — Contracts, Suppl. 29 (eds. J. Herbots, R. Blanpain),
Kluwer Law International, The Hague 2000, 49-50, nocrynno Ha: http://www.cisg.law.pace.edu/
cisg/biblio/lookofsky.html, 10.12.2013.
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pelaBama IPUBPESHNX CIOPOBA HErO HITO j€ TO C/Iy4aj Y IOCTYIKY IIpef
Ip>kaBHUM cyfgoBuMa.*” Tako, Ha mpumep, npema IIpaBuwmuky CranHe apbu-
Tpake Ipy IpuBpefHoj komopu Cpbuje, MOCTyIIak Tpaje HajBuIle 6 Mecely
OJf MOMEHTa KOHCTHUTYyNCaba apbuTpakHor Beha iy nsbopa apburpa moje-
nuHIA.* VcToBpeMeHo, IIpeMa MofaluMa BpxoBHOT KacaryoHor cyga Cpbou-
je, mpeyn puBpefHUM cypoBuMa y Cpbuju je n3 2015. rofyHe IpeHeTo IPeKo
36000 HepelieHNX IIpeaMeETa, Off KOjUX je mpeKo 50% yIIo y 4eTBPTY TONMHY
Tpajama, a Y OHOCY Ha 25% IpeaMeTa mpouwio je usMehy 5 u 10 roguHa of
flaTyMa ITOHONIEeha MHNUIVja/IHOT aKTa. Y MCTOj TOAVHM je IIPOCEYHO Tpajambe
croposa mpey;, CTaTHOM apOUTPaXOM U3HOCWIO 4,4 Mecelfa, Off laHa KOHCTH-
Tyncamwa apouTpaxxHor seha.”

ApOuTpa>kHM MeXaHM3aM pellaBama CIOpOBa, y Hopebewy ca cyx-
CKMM, IIOJjpasyMeBa 3HAYajHO e(UKACHUjY BPEMEHCKM IUIAaH apOUTpa>kHOT
IIOCTYIIKA M IIPEABUVIBOCT HeTOBOT Tpajama. TpulyHas, IOLITO Ipey3Me Off
Cekperapyujata pefMeT y pafi, MOXKe 00aBUTI KOHCY/ITallyje ca CTpaHKaMa 1
YTBPAMTY BPeMEHCKM IJIaH MOCTYIIKA, KOji JIOCTaB/ba cTpaHKama u CekpeTa-
pujary. Ilnanom ce ogpebyjy pokoBu 3a eBeHTya/IHe HOBe IIOHECKe CTPaHAKa,
ATyM OJfpXKaBamba yCMeHe paclipaBe, IUTaH M3Bohema II0jeiHIX J0Ka3a, Kao
I BpeMe y KoMe TpuOyHasI IUTaHMpa JOHOLIelhe KOHaYHe ofIyKe.*

[Toce6HYy HOBMHY, YMju je IIM/b joIl 3HaYajHMje cKpahemwe mocTymka
npen CTA, mpezcras/bajy mpaBwIa 3a yOp3saHu apOMTPaKHU MOCTYIAK, Koja
ce NpUMelbYjy y CIIOpoBMMa Maibe BpenHocti - 7o 50.000 eBpa, 0 Kojuma
omIy4yje apbutap mojepuHan. Mehyrum, ¢ 063upoM ma BpemHOCT cropa He
JMKTVpa YBEK U HErOBY CTI0’KEHOCT, CTPaHKe MOTY YTOBOPUTY IIPMMEHY OBUX
IpaBWIA U 3a CHOpPOBe Behe BpeHOCTM, Ka0 IITO MX MOTY M MCK/BYYUTH Y
CIIpPOBMMA 4Hja je BpeBHOCT Mama of 50.000 eBpa.*’

Ha Behy edukacHoct apbutpaxke yTudy u mpaBuia O Ofp>KaBamy
pouninta. Hanme, cxoguo [IpaBnmunky o Crannoj apoutpaxu mpu I[1KC, ako
apbuTpy yTBpfie Jia Cy IMCAaHM IIOJHeCU) U JOKasy IOBO/BHU 3a TOHOLIEIbe

45 C.A.Mordi, 99.

46  Bupn. IlpaBmnank o CranHoj apourpaxku npu [1KC, ur. 38, cr. 1.
47  Apxwusa CranHe apOurpaxe.

48  IlpaBmiHuK, 4. 30.

49  IlpaBmIHUK, 4. 57.
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ofiTyKe 1 6e3 ycMeHe paclipaBe M aKO HUje[[Ha Off CTPaHaKa He 3aXTeBa OfjpKa-
Bale yCMeHe paclpaBe, ycMeHa pacrpaBa ce Hehe sakasusarty, Beh he ce
crpaHke obaBectuTy ga he omryka 6MTH HOHETAa HA OCHOBY IIOJHETHX IIMCa-
HMX foKasa. IIpemtor na ce ofnyka oHece 6e3 offpskaBamba yCMeHe paclpabe
MOTY IIOJJHETH ¥ CTPaHKe CIIOPa3yMHO.”

8. TpomkoBM apOUTPA)KHOT MeXaHM3Ma pelllaBamba CIOPOBa

Cy 3BHAaTHO HMJKM O] CYACKHNX TPOUIKOBa

IleHa ycyre pelllaBama CIIOPOBa IIpell KOHKPEeTHUM CTa/JHUM apou-
TPaKHUM LIEHTPOM ce YTBphyjy meroBoM noce6HoM Tapudom. OHa Hajuenthe
obyxBaTa apOUTpakHe Takce Koje ce Ivrahajy apOMTpa’kHOj MHCTUTYLM)H,
3aTUM apOUTpakHe TPOLIKOBE Ha ¥Me XOHOpapa apOuTpyuMa 1 Ap. YKYITHUM
TPOILIKOBYMMA CTPaHAaKa, KOji HNUCY TUIIMYHU 32 TPOIIKOBE IpeJ| AP KaBHUM
CyZIOBUMA, IIPUIONAjY Ce, 3aBICHO Ofi OKOJTHOCTY, ¥ IYTHYU TPOLIKOBU, TPO-
MKOBM OOpaBKa CTPAHAKA M HBUXOBUX 3aCTYIHMKA 1 Jip.”" JlofaTHN TPOLIKOBY
apOuTpaxke He ITOJpasyMeBajy HY>)KHO edeKaT ofiBpahamba, moce6HO y ofHOCY
Ha KOMIUIEKCHe CIIOpOBe, KOju ce Ipel Op>KaBHUM CyLOBMMA, 4ecTo, He Ou
MOIJIM PelllaBaTy Y jeMHCTBEHOj TapHUIIN.>

Y cBaKkoM Ciy4ajy, Le/IMCXOHO je [la ce CTpaHKe, IIpe u30opa 1 yrosa-
pama Ha/JIEXHOCTY apOUTPAXKHOT LIeHTpa 3a pelllaBabe BIUXOBOT CIOPA, YIIO-
3Hajy ca TapudoMm TpoluIKoBa, Oyayhu fa cy 1eHe yciyra mojeiuHux apoutpa-
JKHUX 1IeHTapa Y CBeTy M3Y3€THO BUCOKE.

CarnacHo wi. 18. 3akoHa 0 apOuUTpaXku, cTalHa apOUTpaKHA MHCTUTY-
myja cama ypehyje Tpomkose apbutpake u tapudy Tux Tpomkosa. CTpaHke
CHOCe TPOIIKOBE apOuTpaske, UMju U3HOC YTBphyje apOUTpa>kHU CYJ, a KOju
Cy OHe Iy>’KHe /1a, Ha IbeTOB 3aXTeB, IUIaTe YHaIIpes.

ApOUTpa>KHU TPOIIKOBU TOCTYIKa Ipef;, CTaTHOM apOUTpa>koM TIpH
[TIKC cy ymepeHu, npefiBU/LUBY U 3aBJCE Off BUCHHe TyKOeHoT 3axTeBa. Kox

50  IlpaBunHuK, 4. 31, cr. 2. m 4.

51  G.Born, W. Miles, 3.

52 ApOurpaxkum nocrynak omoryhasa penraBame Beher Gpoja criopoBa Koju Ipomsiase U3 OjfHOCA
usMeby mcTux crpaHaka, JOK TO Huje yBeK Moryhe kajja Oy ce CIIOpOBM pelIaBaIM IIpef; HAIMO-
HAJIHMM CYZIOBYMA, IITO HOC/IENMYHO BOoAUTUTH BeheM 6pojy mapHMIia, Ia caMyMM TMM U TPOLIKO-
BU MOry 61Ty 3HaTHO Behm.

85



4-6/2018. Anexcanpap Rupwnh (cTp. 66-93)

romahnx crioposa npep Cramom apoutpaxkom npu IIKC, tpourkosu ap6u-
TPaKHOT MOCTYIIKA Cy Yy BehuHy ciy4yajeBa 3HaTHO HYOKYM Off TPOLIKOBA JyTO-
TORMIIIBYX pelllaBama CIIOPOBa Ipef Ap>KaBHUM cyfoBuma. OHU cy, 110 TIpa-
BWIY, HIDKM M Of] TPOILIKOBa BoDema criopa yucre BpegHOCTH IIpef APYrUM
CTIHUM apOUTPpaKHUM MHCTUTYIMjaMa Y PeTYIOHY U Y CBeTy.”

9. ApOUTpaKHM IIOCTYTIAK je jeTHOCTeIeH, OJTyKa je KOHAaYHa

- HeMa amnenanuje

ApbutpakHe ojyIyKe Cy KOHauHe U oOaBesyjyhe 3a cTpaHKe y CIIOpy.
He moctoju moryhHnoct xanbe, unMe je Ha MUHMMYM cBefieHa MoryhHoct
OZIyTOB/IaYera IOCTYIIKA M Ofi/Iarama M3BplIema apOuTpakHe omayke. OBa
OKOJIHOCT yTHYe Ha CMatbetbe TPOIIKOBA U Tpajara nocrynka. OBo je moce6HO
3HAYajHO aKO ce MMa y BUJ[y MOTYRHOCT [a pyrocTeneHn Cyj BpaTul IpefMeT
IIPBOCTEIIEHOM Ha IIOHOBHO OJIy4MBabe, Y3 PU3MK Jla Ce M Ha OJUTYKY Y ITOHO-
B/b€HOM IIOCTYIIKY M3HOBA Y/IO>KM IIpaBHM JIeK, IITO MO>Ke 3Ha4ajHO IPOJy-
JKUTH TPajambe IMOCTYIIKA 0 HeTOBOT IIPAaBHOCHAYKHOT OKOHYAMA.

Hemoryhnoct amenanuje Hocu M m03y pM3MKa 3a CTpaHKe. AKO je
OJUIyKa IIOTpellHa, HeMa MOTYhHOCTH Jja ce OHa HaKHAJHO JICIpaBu. VI3 Tor
YI/Ia, IpMHINUII KOHATHOCTU ap61/[Ta>KHe OIUTYKE 11 OACYCTBO IIpaBa Ha IIpaBHU
ek MoxKe uMatu 1 oBpahajyhe mejcTBo Ha yToBOpHe cTpaHe Jia 3a pelaBaibe
criopoBa yroBope apburpaxy. Opspahajyhm yruijaj moce6no moxxe gohu 1o
u3pakaja Kajja ce pagy O KOMIUIEKCHUM CIIOPOBMMA Be/IMKe BPeHOCTH,™ y
KojuMa cy yno3u obe cTpaHe BMCOKU. 300T TOra y HJMXOBOM IIPUMapHOM
doxycy Moxe moMuHUpaty moTpeba 3a MIAHCOM Jla e OAJIyKa pasMOTpU U
IpeVICIINITa Ha BUILOj alleJIAllMlOHO] MHCTAHIM, HACYIPOT TEXHU 3a Op3uM

53 Kanxynamop Tapugpe Cmanne apbumpaxce npumeryje pasnuvume mapugue cmaske 3a 0oomahe u
mehyHapoone apbumpaxcne nocmynke. Ilomohy kankynamopa, xoju je Odocmynan Ha:
http://www.stalnaarbitraza.rs/troskovi-postupka/, ce Ha HajjedHocmasHUju HauuH MO2y U3paUyHA-
mu mpowikosu apoumpasxcHoe nocmynka. Ilompe6Ho je camo 0a ce Hasede 8PeOHOCH CNOPA Y e6PU-
Ma u 0a ce obenexcu 0a nu je cnop y numarey 0omahu unu mehynapoonu. Kankynamop he uspauyna-
mu yKynie mpouiKose nocmynKa, Koju 06yxeamajy pecucmpayuone, AOMUHUCMPAMUEHE U MPO-
uwiKoee 3a paod apoumpapa.

54 K. R. Olson, ,The Appeal of the Right to Appeal: The ICDR Adopts Optional Appellate Arbitra-
tion Rules to Advance the Availability of Appellate Rights in International Commercial Arbitra-
tion®, McGill Journal of Dispute Resolution, 3/2016-2017, 86-97, 90.
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paspeliemheM HEM3BECHOCTH KOjy CIIOP HOCK. JeIMHO HITO CTPaHKa, €BEHTYya/I-
HO, MO3Ke JIa TIpeffly3sMe IIPOTUB KOHauHe apOuTpaXkHe OJTyKe, TO je 7 3a CIIy-
4aj MOCTOjaba YCKO JMMMUTMPAHMX Pasjiora, ofrosapajyhom Tyx6om mpen
IP>KaBHUM CYHOM TpaKy ITIOHMIITAj apOUTpaskHe OJIJTyKe.

V3Becran gonpuHoc npeayipebewy Moryhux rpemaka 1py JOHOLIEHY
apOuTpaKHe OIJIyKe IIpy)Ka MHCTUTYT IbeHOI pasMaTpama, Koje mpensubajy
ITpaBMJIHUIIN HOjeI[I/[HI/IX aP6I/ITpa>KHI/IX neHTapa. HpeMa HpaBI/UIHI/IKy Hamie
Cranne apoutpaxe, [IpeiceTHUIITBO Y y)KeM CacTaBy, Koje YiHe IIPeJICeTHNK I
7iBa TIOTIIPENICEIHIKA, pa3MaTpa OUIYKY IIpe HheHOT NMoTIucKBama. OHO MOXe
yKkasaty apouTpa>kHoM Behy, 0JHOCHO ap6uUTpy MojenuHIy Ha popMaHe Hefo-
cTaTKe apOuTpaXKHe OJIyKe U Ha apOUTPAXKHY IIPAKCY 110 TI0jeIVHIM IIPABHIM
nuTamyMa. [IpeficeIHUIITBO MOXKe CKPEHYTH IaKIby TPUOYHATy ako cMaTpa
Jia mocToje ozpehenu pasnosu 360r Kojux 6y apObUTpaXKHA OITyKa MOIIa OUTH
HOHMIITEHA, OJHOCHO He O Mor/Ia OUTK U3BpIlIeHa.>

Y mmrepatypu HocToje 3aroBapama pedopMe apOUTPaKHOT HAYMHA
pelllaBama CIIOPOBa, KPO3 YCTaHOB/baBalbe alle/laliyije Y OKBUPY MHCTUTYLIMO-
HAJTHMX apOUTpaka, Koja 61 IojipasyMeBaa IpaBo Ha a0y Ha IIpBOCTeIIe-
HY ojyIyKy apbutpaxe.”® Tako je, Ha mpumep, LlenTap 3a pelraBame Crioposa
(International Centre for Dispute Resolution - ICDR) y oxBupy AMepuuke
apOuTpakHe acolyujaiyje, yBeo MOryhHOCT amernanyje Ha OfijIyke apOuTpaxe.
OBgaj IlenTap je HoBemOpa 2013. rogmHe ycBojuo OMIMOHA IPAaBWIA O allesIa-
nyju (Optional Appellate Rules), xoju cTpaHaMa 0CcTaB/ba MOTYRHOCT fia mope,
apbuTpake, ONIIVOHO YrOBOPe ¥ AIleMAVIOHM APOUTPLKHM IIOCTyHaK. Y
JIUTEPATYPU ce Oliewbyje Jla ce P O jeIMHCTBEHO] II0jaBU Y OKBUPY PEHOMM -
PaHVX MHCTUTYLMOHAIHUX apOUTpaka y CBeTy M CMem KOopak Ka pedopMmu
TPAINIIMOHATHOT KOHIIeNITa apOMTPayKHOX HAa4YMHA pellaBama croposa.” [Tof
YCIIOBOM Jla Cy Ce CTpaHe caIlacule y IIoIJIefly alle/alje, CBaKa CTpaHa MMa
IpaBo Ja y poky off 30 faHa off mpujeMa apOuTpaskHe OfiTyKe HOfiHece a0y
aresIalioHoM TpuOyHany.”® AIe/allMOHM IOCTYIIAK Ce CIPOBOAU Y OKBUPY
ICDR, ox cTpaHe apbuTpa 1ojeaMHIla WM TPOWIAHOT MaHesIa KOji, 3a CIy4aj

55  IlpaBuiHMK, 41 46.

56  G.Born, W. Miles, 3.

57 K.R.Olson, 87.

58  OmnumoHa npasuIa o anenanyju, 4. 3.
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xajbe, y OHOCY Ha OJUIyKy apOuTpaxke, ¥MMa HAIKHOCT Jja: IIPEMCINTa
IpeTXOIHA INTamka Y TOIIely jYPUCAMUKIINje; MEPUTOPHO IIPEUCINTA OITYKY
apOUTpaXke U YCTAHOBM JIa JIU je IIPABWIHO IPUMEHeHO MAaTePUjaTHO NIPaBo;
IpeVCINTa Jia /I Cy y4MibeHe OYMIJIeHEe IpellKe NPWIMKOM YTBphuBama
IMbeHNYHOT cTamba.” Mako ICDR npensuba moryhHoct amenanuje, mepuogn
3a aIleJIallMOHy IIpoLieypy He Moxe Tpajatu mpexgyro. Hanme, Omnipyona mpa-
BIJIa O ame/aliyjy TpefBubajy fa ce amealMOHM IOCTYIAK 3aBpllaBa 3a,
OKBMPHO, Tpy Mecerja.* HakoH cIIpoBefeHOT IOCTYIIKA alleJIal[MOHN TpuOy-
HaJI MOXKe TOHeTH OJJTYKY KOjoM: IOTBphyje ofIyKy, Wi ykuaa ofnyky apou-
Tpayke 11 JOHOCH COIICTBEHY OJyTyKy.®' 3a pas/mKy off pyTOCTeIIeHNX NHCTAH-
IV Y HALMOHAIHNM IIPaBHUM CHUCTEMMMA, alleJIAl[MOHN TpUOYHA/I He MOKe
BpAaTUTH IIpeiMeT apOUTPAKM HA IOHOBHO OJTy4MBabe.*

10. HOBCP]I)I/IBOCT " 3alITUTA NPUBATHOCTU CTPpaHAKA

ApOuTpa>kHM TIOCTYNIM CYy, 33 Pas/MKy Ojf NApHMYHMX IOCTyIaKa
Ipen ,HOMahI/[M IIpUBPpEITHUM CYyIOBMMA, IIOBEP/bMIBIL. HOBCPTBI/IBOCT U 3allITHN-
Ta IIPUBATHOCTY je jelaH Of BaXKHMX pasjiora Koju oIpelie/byjy CTpaHe fia Ipe-
bepupajy apOuTpasKHM HAUMH pelllaBaba CIOpPOoBa.®

Y ap6uTpaskHUM IIOCTYIIMMA je jaBHOCT MCK/bydeHa. [IpucycrBo pac-
npaBy TpehyX /mIa je TOIYMITeHO caMO Y3 M3PUUYNUTY CAIJTACHOCT CTPaHAKA.
CBu mopHecy, Kao M caMa OJIyKa, Cé CMaTpajy IOBep/bUBUM JTOKYMEHTUMA
360r uera He MOTy OMTHU IOCTYIHM jaBHOCTHU. IIoBep/buBOM ce, 4aK, cMaTpa u
caMa YMIbeHNIIA JIa je [0 CIIopa Ipeft apOuTpaxkoM yoruTe u gouuto. Obasesa
O4YyBama IIOBEpP/bMBOCTH je Ha TpUOYHaITy, apOUTpUMa KOj| YIeCTBYjy Y pella-
Bamy CIIOpa, CTpaHKaMa M MUXOBUM 3acTynmHuuyuma. CBM ydeCHMIIM Yy
IOCTYIIKY Cy JY’KHM [a Ce CTapajy fia He y4MHe JOCTYIIHUM jaBHOCTH OO
KOjU TIOflaTaK KOjy ce OHOCU Ha cIIop. ApOuTpaskHa OfTyKa ce Moxke 00jaBu-
TV y LeJIOCTU CaMo y3 IPUCTaHAaK cTpaHaka. Ilo opmamhemy mpepcennmka

59  OmumoHa npaswia o anemanujy, wi. 5(c), wi. 10 (1)-(2).
60  Omnumona rmpaBmia o anenanuju, wi. 17-19.

61  Onumona npasmia o anenanuju, 19(a) (1) n (2).

62 OmnmmoHa npaBmIa o anenanyju, wi. 19(a).

63  C. A. Mordi, 100.
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Apbutpaxe omIyKa ce MOXke o0jaBuUTH y IacwmiMa 6e3 HaBoDema MMeHa
CTpaHaKa ¥ MofaTaKa Kojy MOTy OMTHU LITETHY 110 BUXOBe MHTepece.

ApOUTpaskHM IIOCTYIIaK He yTide Ha II0C/IOBHY PeIyTalyjy CTpaHakKa, a
IeTOBa MOBEPJ/BUBOCT apOMTPa’KHOT Y 3HATHOj Mepy JOIPMHOCKU Y OUYBAHY
HOC/IOBHIUX OffHOCa M3Mel)y cTpaHaka, KAKO TOKOM, TaKO I 110 3aBPLIETKY CIIOpa.

11. Ap6uTpakHa O/TyKa IMa CHary KOHa4He, IPaBHOCHA)KHe
U U3BPUIHE CY/ICKE OJIITYKe

Ilomaha apb6urpaxkHa ofjIyka uMa cHary fjomahe IIpaBHOCHaXXHe CyJ-
CKe OfiTyKe M M3BpIllaBa ce Y CKJIay ca ofpendama 3akoHa Koju ypebyje uspp-
mHK moctynak. CTpaHa apOUTpakHa OITyKa MMa CHAry foMahe IpaBHOCHa-
JKHE CyJICKe OJJTyKe IIOILUTO je ITPY3Ha HaJIeXKHN JP>KaBHU CY[, Y 3eM/bU IIPU-
3Hawa U u3Bpiiewa. CTpaHOM apO6UTpaXHHOM oykoM y Cpbuju ce cmaTtpa
OITyKa KOjy je JIoHeo apOUTpa>kHU CyJ 4nje je MecTo BaH Teputopuje Cpbuje,
Kao ¥ OfiTyKa Kojy je JoHeo apouTtpaxkHu cyp y Perrybrmun ako je y apbutpa-
YKHOM IIOCTYIIKY IIPMMEEHO CTpaHo IpaBo.®

12. EpukacHmje nsBpiieme apONTPaKHNX OJTyKa

ApOuTpaxkHe OIjIyKe, II0CeOHO OmIyKe MelyHapOZHMX TpProBauyKMX
apbuTpaxa, ce epyKacHUje U3BPIIABAjy Y MHOCTPAHCTBY Yy Iopehermwy ca u3Bp-
meleM IIpecyfia HAIMOHATHUX cyzioBa. OHe ¥MMajy CHAry M3BpIIHe CyJCKe
omnyke. TOKOM IpeTXONHNX JelieHyja, Ha Mel)yHapoZHOM IUIaHY je yCIocTa-
B/bEH YMTAB CUCTEM M3BOpA IIpaBa ¥ JPYIUMX MeXaHu3aMa Kojyi IIPOMOBUILY U
o6e3bebyjy edpukacro usBpiueme apéurpakHux omiyka.” Ha mpumep, Ibyjop-
IIKYy KOHBEHIVjy O HPU3HAKY M USBPLIEHY CTPAaHUX apOUTPaKHMUX OJIIyKa
TPeHYTHO IpuMemyje 159 npyxaBa umpom cBeta.” Ibene onpebe onakiasajy u
qyHe epUKACHIM IIOCTYIIaK M3BPIIeha CTPAHNX apOUTpaKHNX ofyTyKa. Ilopen
TOTa, Be/MKa Behuna HalmoHamHux 3akoHa, Koju ypebyjy apbutpaxy, cagpxxu

64  3axoH o apburpaxu Cpbuje, ui. 64.

65 S. I Strong, ,Beyond International Commercial Arbitration? The Promise of International Com-
mercial Mediation®, Journal of Law & Policy, Vol. 45:11, 2014, 27.

66  Status Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York,
1958), oocmynuo Ha adpecu: http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NY
Convention_status.html.
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oxpenbe xoje cy npeysere 13 Mogena sakona UNCITRAL-a o mebhynaponHoj
TProBUHCKO] apbutpaxu. Te ompende 06e36ehyjy Bpro epuxacaH MexaHn3am
U3BPpIleha AapOUTPasKHUX OJITYKa, Y3 MUHMMAIHe U jacHO ofipeheHe usyseTke y
KOjyIMa JIpyKaBa MO>Ke OfIouTH IIpU3HaIbe 1 u3Bpliebe omtyke. Ca npyre crpa-
He, yC/Te]l HeJIoBO/BHOT Opoja peroHaTHuX M OMIaTepaHyuX CIopasyMa O y3a-
jAMHOM IIPM3HAIbY I USBPIIEHY CY/ICKMX OJUIYKa, IIPeCy/ie HAlMOHA/THUX CYJi0-
Ba Ce 3HATHO TeKe M3BPIIABAjy Y MHOCTPAHCTBY.” BayKHO je IOMEHYTH U UMHbe-
HHUITY Jia ce apOUTpakHe OJIyKe Y ITpaKkcy Hajyenthe o6pOBO/BHO M3BPIIABA;jY,
IIa TOBepMOLIM HUCY HU TIpuHYheHn fja mokpehy 1mocTynke IpMHYIHOT U3BpIIle-
1ha IIpef] HALMOHAIHUM cyfoBuMa. CreneH JO6GpPOBOBHOT M3BpIIeHa apou-
TPa)KHUX OJUIYKa je, Y CBeTCKMM pa3MepaMma, mpeko 90 omcTo®, mro majnexko
IpeBasWIasy CTelleH TOOPOBOJ/BHOT M3BpILIeHa OITyKa JpKaBHUX cyfoBa. Taj
IOJ]aTaK CBAKAKO yKa3yje Ha joll jefHy Off BeoMa 3HauajHMUX IIPeHOCTH apOu-
TPaKHOT Ha4YMHA PellaBarba ClIOPOBa.

VII YMmecTo 3aKk/by4yKa — He IPOIYCTUTE MPABO Ha apOUTPaxKy

MexaHnusaM pelllaBamba CIIOPOBa IIpel ApP>KaBHUM CyHOBMMaA je, Y
IIPBOM pelly, U3pa3 BplIela Cy/ICKe ApKaBHE BIACTU. 3a Pa3/IMKy O Ibera,
apOMTpPaXHM HAYMH pelIaBamba HPUBPEJHNUX CIOPOBA jé CBOjeBPCTAaH B
yBa)KaBama MHTepeca caMUX CTpaHaKa, ca MeXaHM3MOM Koju je mpuraroben
IBMXOBUM ITOTpebaMa 1 Koje ¢y KOMIIAaTHOMIHe M ca MHTepecuMa caMe JpsKa-
Be. YCJIel Tora, Jp)KaBa Ha OCHOBY 3aKOHA JIONyLITA apOUTPaKHM HAuUH
pelllaBama CIIOPOBa 13 IIOCTIOBHNUX OTHOCA, Y 00/MacTiMa KOje HUCY Y MCKIbY-
YIBOj HaJIEXKHOCTY PeJIOBHUX CYJOBa.

MoryhzocT Behe KOHIIEHTpalMje CIIOpoBa y apOUTPaKHOM IIOCTYIIKY,
HeTIOCpe/lHIja KOMYHMKAI[Mja CTpaHaKa ca apOuTpaxkoM, Mamu (popManmiszam
IoCTynKa, Beha ayroHommja cTpaHaka, 6p3yHa IIOCTYIIKa, Cy CaMO HeKe Of
KapaKTepUCTUKaA Koje apOMTPaskHYM HAulMH pellaBarba CIIOPOBA YJHE II0BOJb-
HIMM 3a YYeCHUKe IPUBPEJHO-NIIPaBHOT IpoMeTa. OBUM KapaKTepMCTMKaMa
Tpeba NPUIOJATH U IPEJHOCTI MONYT IIpaBa CTpaHaka Ha uabop apburapa y

67  G.Born, W. Miles, op.cit, ctp. 3; S. I. Strong, 28.
68 J. Kaye, S.I. Strong, ,International commercial arbitration: Coming to a Courthouse Near You*,
The Judges' Journal, 3/2014, 20-23.
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4I1jy HEIIPUCTPACHOCT ¥ CTPYYHOCT BePYjy, 3aTUM HEYTPATHOCT apOuTpaxe 1,
CBAKaKo, e(pMKaCHOCT apOUTPaKHOT HAUMHA pelllaBamba CIOPOBA Y3 yMepeHe
TPOLIKOBe, ITO oMoryhasa edukacHnjy u Hajuemhe jepTHHM)Y anTepHATUBY
pelllaBama NPUBPEIHUX CIOPOBa Off IOCTYIIKA HUXOBOI pelllaBama IIpef
IpXaBHMM cypnoBuMa. He Tpeba 3aHeMapuTu HK fia Cy IIOBep/BUBOCT U
3aIITUTA IPUBATHOCTY TaKohe BaXKHNU pas3osn 300T KOjUX MPUBPETHNUIN Tpe-
6a ma mpedepupajy apOuTpakHM HauMH pelllaBama croposa. Ilopen Tora,
apbuTpakHe OJyTyKe Cy KOHaYHe jep He IOCToju MoryhHOCT >kanbe, 4uMe je Ha
MMHUMYM CBeJleHa MOTYRHOCT OfIyroB/Iauerba IIOCTYIIKA M OJjIararma M3BpIle-
Wba apourpaxkHe omryke. Ha Kpajy, anu He 1 HajMame BaKHO, apOUTpaKHe
ofUIyKe ce edpuKacHuUje N3BPIIABAjy Y MHOCTPAHCTBY y mopehemy ca nsppie-
eM IIpecysia HallMOHA/THUX CYJ0Ba.

ITomeHyTe U fipyTre IpemHOCTU apOMTpake, KOjUX CBaKaKO MMa joOI,
yKasyjy fia 61 IpUBpeIHMIN, 300T 3aLITUTE CBOjUX ITOC/IOBHUX MHTEpeca, Tpe-
6aj1o0, ydecTasyje HeTo IITO TO cajia 4uHe, Ja YTOBapajy apOMTpaKHYM HauMH
pemaBamwa MebhycobHux cnoposa. OH MoXKke OUTH BeoMa e(IKACHO CPefiCTBO
3aIlITUTe MHTepeca IOBepIIalla, KOji IpeysuMajy Ha cebe T3B. ,pU3UK IPBOT
ypHa“. Ha mpumep, Kafia Kymall aBaHCHO IUIaTi poOy, WM aKo IpojaBall
ucnopy4n po6y Ha modek u 1. Koy Hemcriymema o6aBese Jy>KHIMKA U3 OCHOB-
HOT TI0C/Ta, 3a C/Iy4aj YTOBOpeHe HaIJIeXKHOCTH apOuTpaxke, IIOBepIIall MOXKe
HofHeTH TY)KOy, ca pealHMM M3ITIeMMa Jia M3[ejCTBYje IPABHOCHAXKHY U
M3BPILIHY OJJIYKY Y POKY Of Iap Mecely, 3a Kojy 0¥ My, MOXJIa, Y CYZICKOM
HOCTYIIKY, y3 Heymopenuso Behe Tpomkose, 6110 mOTpe6HO Bullle TOAMHA
HEeM3BECHOCTH Y IIOI/Iely KOHAaYHOT UCXOJaA.

VckycTBO MTOKasyje /ia IpKaBHYU CYyJIOBY He YCIEBajy fa Ha HEOIXO/jaH
M OYeKMBAaHM HAUMH OAITOBOPe ToTpebaMa MOCTIOBHE 3ajef{HMIIE M M3a30BMMA
CaBpeMeHNUX IIOCJIOBHUX OJHOCA. J[p>KaBHM CyHOBU Cy 4ecTO HeepMKacHI,
XPOHMYHO KacHe y ajialiTallMjil CBOjUX aKTMBHOCTM Ha MOTpebe caBpeMeHe
IIOCTIOBHE 3ajeIHMLIe, IITO Ce MOXKe BPJIO HEIaTMBHO OJPAa3UTH Ha CBEYKYIIHN
IpUBpeIHM aMOMjeHT, TPeABUAMBOCT YYeCHMKA Yy 00aB/baiby IIpUBpeIHE
[IeIATHOCTY, @ TMMe M Ha HBUXOB Ipodut. 360r TOora, IpUBpeqHUL He OU
Tpebasio Ja o/ako u 6e3 eBalyaliuje, y CBAKOM KOHKPETHOM HOCTY, ITpOljeHe
Le/MMCXONHOCT Kopulithemwa IpaBa Ha UCK/bY4ere eBeHTYa/IHOT apOuTpabui-
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HOT CIIOpa M3 HAJIJIeKHOCTH AP>KaBHUX CY[[0Ba M IeTrOBO IOBepaBambe apou-
TpakH, TIO CONCTBeHOM u360py. Takas mpucTyn Moxe 6uTH epykacaH HauUNH
3alITUTE Off ONYTOBJIAYerba, HENMPENBUIMBOCTY M HEM3BECHOCTM pelllaBarba
CIIOpOBa Y HallMOHA/IHOM U MelyHapogHOM IpUBpeHOM IIPOMETY Off CTpaHe
IpKaBHUX CyJiOBa.

3a cy4aj ma xKene f1a yroBope HamueskHoct CranHe apOurpake Ipu
ITKC 3a pemraBame IIOCJIOBHIX IIPUBPEIHNUX CIIOPOBA Y YHyTpalmeM 1 Mehy-
HapOJIHOM IIPOMETY, CTpaHKe MOTY y CBOjé YroBOpe€ YHETM IIpelopydyeHun
TEeKCT Hallle HajyIJleflHIje MHCTUTYLMOHAIHe apbuTrpaxe cienehe cappxune:
»CTpaHKe Cy caI/lacHe Jia CBaKl CIIOp M3 OBOT yTOBOpa WM Y BE3M Ca OBUM
yroBopoM Oyfle KOHAYHO pellleH apOuUTpa’kOM OPraHM30BAaHOM Y CKIafly ca
IIpaBwianukom CranHe apoutpaxke npu Ilpuspennoj komopu Cpbouje”.

92



APBUTPAJKHO PEITABAIBLE ITPMBPENHVX CIIOPOBA IIpaBo u nmpuBpepa

Aleksandar CIRIC, PhD
professor at University of Nis, Faculty of Law
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Summary

Non-state courts — arbitrations are autonomous, private and non-state
judicial bodies with mechanism, which is maximum adapted to the needs of
business. Arbitrations are especially suitable for settlement of disputes which
arise from business and commercial relations, both in national and internatio-
nal trading. Before the arbitrations can be settled all kinds of disputes which are
arbitrable. The circle of subjects that can have the right to stand before arbitra-
tion is also very wide. The constitutive act of arbitration’s jurisdiction is arbitra-
tion agreement. Some of the most important advantages of arbitration procee-
dings in comparison to state court proceedings are: possibility of concentrations
of more disputes in one proceeding; more direct communication between parties
and arbitration; less formalism; more party autonomy; the parties’ rigth to cho-
ose arbitrators; neutrality of arbitration; efficiency and optimal costs; confiden-
tiality; finality of arbitral awards and their easy enforcement in other states.

Key words: Dispute Resolution, State Courts, Arbitration, Arbitrability,
Advantages of Arbitration.
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