He6ojuua JOBAHOBU'R'

JOIIYCTMBOCT APBUTPAJKE YOIIIITE
MUY CAOBPARAJY IIOCEBHO™

Caskerak

ITucay, y osom npunozy 3a casemosarve Hajnpe pasmampa ycmasHocm
apoumpance y Cpouju, kao nocebHoz HA4UHA PeUIABarba CNOPOBA U 3auimume
cybjekmusnux npasa nopeod cyockoz Hauuwa. Ty ykasyje oa Ycmase Cpouje He
npedsuha 6uno kakas Opy2u HA4uH 3awmume npasa NPpasHux cybjekama u
pewiasarba cnoposa, ocum cyockoz, 4ume ce crmeapa Hedoymuya o mome 0a u
cy apbumpace yonuime 0onyuimexe. Ynpkoc Henpenosnasary apoumpaie y
Ycemasy, nucay, 3akmyuyje 0a we208a npasuna o cyoosuma mpeba oa ce myma-
Ye MAxo 0a HUCY CMemta MAaKeoM HA4YHY peuiasarea cnoposa. Y Hacmasky
paoa ce pasmampa 00nyuwmerHocm apoumpaiHoz Ha4uHa peuasarba cnoposa
y caobpahajy, y kojem je y nojedunum cryuajesuma onpasoaro 3adparven.

Kwyune peuu: apbumpasca, ycmasnocm, apbumpabunrocm, caobpahaj

| A:10)i§

ApOuTpaxa je, y CylITHHH, HefipKaBHU (IIPMBAaTHM) CYJ KOjU je HajyIe-
KaH I10 BOJbM (YTOBOPY) CTpaHaKa I IIPEeCyAU HIXOB CIOP YMECTO IP>KaBHOT
CyZa, Koju OM MHaye MO 3aKOHY OMO HajjIexkaH.! YToBapameM HaflIeXKHOCTH
apbuTpaxke 3a pellaBame CIOPOBA, CTPaHKe UCK/BYUY]y HAIJIEKHOCT JIp>KaB-

* Penosuu npodecop Ilpauor daxynrera Yunusepsurera y beorpagy

** Pap ce 06jaBibyje Kao IIPUJIOT LIPOjeKTy ,VneHturerckn npeobpaxaj Cpbuje* IlpaBHor daxynrera
Yuusepsutera y beorpany.

1 Hanomena - Jleraspunje o pepunnnmjama apourpaxe sup. Muoapar Tpajkosuh, Mehynapooro
apoumpaxro npaso, Ilpasun ¢axynrer, beorpag 2000, 32-34; bopusoje [Tosuuh, Becna Pakmh
Bopmuenuh, I'paharcko npoyecro npaso, CaBpeMena agmmuucrpanyja, beorpan 1999, 398; Pajo-
BaH Bykapunosuh, MehynapooHo nocnosHo npaso, Yipyxeme 3a eBpOICKO IpaBo, Kparyjesary
2012, 859-862; Francesco Berlingieri, International Maritime Arbitration, Journal of Maritime Law
and Commerce (nambe y dycnorama: JMLC), vol. 10 No. 2/1979, 199; Macleod, Hudson, Stevens &
Borrie Mercantile Law, Buttherworths, London 1978, 3.
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HIX CyIOBa, 4/IMe Ce CTBapa ,BaH[P>KaBHM CUCTeM pelllaBamba CIOPOBa, Ko
KOHKYpEeHIIMja CUCTeMY APKaBHUX CyloBa. PelaBame cliopoBa M 3aiuTura
CyOjeKTMBHUX TIpaBa IpaBHUX cy0jekaTa jeHa je off K/by4HUX (yHKIMja
np>kaBe. OTyma je HY)KHO Ja Ap>KaBa IpOIMCUMA TOIMYCTH apOUTpaxky, Kao
OpraH 3a pelllaBaibe CIIOPOBA, IIOPe]] Cy/loBa Koje caMa YCIIOCTaB/ba, KaKo 01
IeHe OfTyKe Oute paBHO o6aBesyjyhe. Ako je fomrycTty, oHfja TUMe cebe pas-
Bnamhyje, jep cymoBatbe, Kao jeflaH 00/MUK CBOje B/IaCTH, NeTMMMYIHO IIPEHOCH
Ha HeJIp)KaBHE opraHe. AKO je He JJOIIYCTH, OHJJa IeHe OJUIyKe HUCY IIPUHYIHO
o6asesyjyhe u usBpuBe, Beh ce BUX0BO NMOLITOBaE 3aCHIBA MICK/bYINBO Ha
BOJBM (MOpaJIy) CTpaHaKa y CIIOpPY.

Cpbuja je apburparke HamsIJIe[ JONYCTWIA M ypegwia 3aKOHOM O
apbutpaxkn n3 2006. ron.” TuMm 3aKOHOM je peATMBHO HETa/bHO ypenwiIa
apOuTpaxxy, meHe BpCTe, apOuTpabIIHOCT, 06pa3oBabe, OTHOC Ca CYLOBUMA,
CIIOpa3yM O apOUTpaXky, HeHYy HAIeKHOCT, HOCTYIAK, OMIYKYy M CY[CKU
noHMTaj otyke. thume Cpbuja, mehyrum, Huje ofpenia mojam apbutpa-
Ke, CTBOPMBIIN TYMe IIPasHMHY Y CBOM IIPaBHOM IIOpeTKy. 300T Te IpasHuHe
jaB/ba ce HeIOYMMIIA Jid /I je OHA yomuuTe pomyurTeHa y Cpbuju, jep Ycras u3
2006. roy. moBepaBa (QpYHKIIN)Y pelllaBarba CIIOPOBA ¥ 3alITUTe IpaBa rpahana
JICK/BYYVBO CYZOBUMA, Kao Jp>KaBHMM opranmma (wi. 32 n 143).° Ilomro
3aKoH 0 apbuTpaxky He ofpedhyje ma /1 je apOuTpaka cyj, Kako TO YCTaB 3axX-
TeBa, CIIOPHO je Ia JIX je OHA YOIIUITe JOIYyIITEeHA KOJ Hac, I1a U Jla JIM je caM
Taj 3aKOH YCTaBaH.

II Yora apourpaxke y cucremy ap>xaBHux oprana Cpouje

Ycra Cpbuje He campxu fedMHNLUjY CYOBa, aIu UX ypehyje Ha nBa
MecTa, aKO ce 3aHeMapy YCTaBHM CyfI, Kao MoceOHa BPCTa CyAa Koja LITUTU
ycraBHOCT 1 3akoHuTocT (Illectn reo Ycrasa, wi. 166-175). Hajupe ux ypeby-
je y IpyroM fieny Koju je nocBeheH /pycKMM ¥ MambJMHCKUM IIpaByIMa U CJIO-
6opama. ITotom nx ypelyje y merom meny HacnosmeHoM ,,Ypeheme Bractu®,
Kao jeHy BPCTy OpraHa BJacTy, mopey CKyIIUTHHE, IpeficefHNKa Pery6m-
Ke, Brage n mpyrux np>xaBHux oprasa (wi. 142-151).

2 Cn. rmacuuk PC, 46/2006 (name y dpycnorama: 3A). XBajociese 0BOM 3aKOHY y3 II0 KOjy IpUMe-
6y nao je Toma Pajuesuh, kao jejan ojf HEroByX IMCAIla, Y WIAHKY ,3aK0H 0 apOutpaxu Pemy6m-
ke Cpbuje”. Bup. ITpaso u npuspeda, Y npyxemwe npasHuka y npuspenu Cp6buje (mame: I1I1), beo-
rpaj 5-8/2007, 310-315. O npumen6ama Ha 3akoH o apbutpaxku Buine Bui. Bragumup Ilasuh,
Mmunena Hophesnh, Hosune y npasnom oxsupy 3a AJIP y Cpbuju, Xapmornuyc, beorpay 2014,
255-257.

3 Cn. rnacunk PC, 98/2006.
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Y neny o JBYACKUM U MamUHCKUM IIPaBUMa YCTaBOM Ce CBUM JIMIIMMA
3ajeMuyje NpaBO HA nNpasuuHo cyherve, Kao JbYJICKO TPaBo, M TO CaMO IIpef
»3aKOHOM Beh ycraHoB/beHUM cypoBuMa...“ (wi 32). OBUM IpaBWIOM ce
TOTOBO MCK/BYdyje MoryhHoCT fja ce o mpaBuMma (M obaBesama) Cymam Ipef
CyOBUMa KOju HUCY mocrojehu y dacy HacTaHKa BUXOBe IOBpefe (HIIp.
HeHaMupeme TpaKO1He 0 JOCIeNIoCTH, IIOBPeia CBOjIHE, U3BpuUiethe KPUBIY-
HOT JlefIa) U KOjyi HUCY YCTQaHOB/beHU 3aKOHOM.! TuMe ce, y cymtunn, QyHk-
myja cyhema moBepaBa MCK/bYYNBO JIPXKaBHUM CYJOBYMA, KaO OpraHMMa KOju
Cy »3aKOHOM Beh ycraHOB/BeHM™ y 4Yacy HoOBpefie Heumjer mpasa. VI3 Tora ce
3aK/by4yje fa ce YCTaBHMM IIPaBWIOM O IIPaBYy Ha IpaBUYHO cyheme roToBo
3abpamyje fla 0 IpaBUMa 1 obaBe3aMa IIpaBHUX cyOjekaTa OmIydyjy apoutpa-
e, ¥ TO U3 BUIIIE PA3/Iora.

IIpBo, cIIOpHO je fa /m1 ¢y apOuTpaske CyIOBY, jep MM YCTaB He Ofipe-
byje mojaM, HuTH TO 4UMHM 3aKOH O apOUTpaku.” AKO ce IIPUXBATH Ja HUCY
CyHOBH, Kao IITO TO MHOTM TBPJie, jaCHO je Jla Cy 10 YCTaBy 3abpameHe, jep
caMo Cy/ioB) MOry fa oMoryhe npasuyHo cybeme. [Ipyro, apéurpaxe y Cpou-
ju jecy ypeheHe 3ak0HOM, anu ce WUMe He YCIOCTaB/bajy Y CBAaKOM IIOjeIMHOM
cry4ajy. OHe ce yCIIOCTaB/bajy YTOBOPOM CTpaHaKa, KOjUM Ce OIUIyYMBambe y
CIIOpY IPENyUITa bUMa, YMECTO CYyJOBUMA, KA0 NP>KaBHUM OPraHMMa YCTaHO-
B/bEHJM 3aKOHMMa. YTOBOP CBaKaKO HMje 3aKOH, Te apOuTpaka He UCITyHhaBa
HJ YCJIOB YCTAHOB/BEHOCTY 3aKOHOM, Jia 61 oMoryhuia ,,ipaBuyHO cyheme” y
cktagy ca YcraBom. Tpehe, npaBudHo cyheme mo YcraBy Moxe fa omoryhn

4 Hanomena - Harnamasa ce ja ce no KpusnunoM 3akonuky Cp6uje, a TMMe M Y CPIICKOM IIpaB-
HMYKOM je3VKy, KpUBMYHO JIe/IO ,M3BpIIaBa“ MM ,UMHU ", Te Ja ce JIUIle Koje Ia M3BpIIaBa 30Be
msspiwian, wm yaramnan (Cn. rmacuuk PC, 85/2005, ..., 94/2016; mnp. wi. 2, 15-16). M3pasu
HIIOYMHUTHI “ KPUBUYHO JIETIO, T€ ,IOYMHMIAI " 3BAHUYHO HE IIOCTOje, MAKO Cy X HOBMHAPY Y jaB-
HUM I7IACH/IMMA, 11a ¥ MHOTY IIPaBHUIIM, OJIAKO M IIVPOKO IPUXBATUIN TI0J] YTHUIIAjeM XPBAaTCKOT
HoBoropopa. OBakBa IIpakca y HallleM je3MKy caMo je jelaH Off IoKa3aTe/ba KOJVMKO je CPIICKMU
Hapojl IIOMOJIaH M MOBOJUBMB 33 CTPAHMM BPETHOCTIMA, KO ¥ KOJIMKO Ce OJIAKO Ofipyde COICTBe-
Hyx. OHa yKasyje He CaMO Ha HYICKY CBECT HAIleT HapoJia 0 IIOTpeby ouyBara CBOJUX BPEIHOCTH,
I1a ¥ HAIIMOHA/IHMX MIHTepeca, Beh 1 Ha HelocTaTak Iberose MHTEMIeHIIje.

5 Hanomena - Y 3A ce, jopyle, KOPUCTY U3pa3 ,apOuTpaxuu cyn’ (Hup. wi. 9. u 16), Te 61 u3 rora
MOIJIO Jia ce 3aK/byuy Aa cy apbutpaxe y CpOuju 110 €BOjoj IPUPOAM CYIOBM, CIIMYHO JIPXKAaBHUM.
Vnaxk, Taj u3pa3 Huje YBpCTa TBPAIHA O IPUPOM apOUTpaxke, KakBa 611 OWJIa J1a je y 3aKOHy cajipa-
Ha fedumHmimja, Beh je BuIle cpencTBO 3aKOHOINCAYKe TeXHNKe. Hanme, oH ce Builie Kopuctu ia 61
ce jefTHNM M3pasoM 00jeIMbeHO Ha3BajIo 1 apOuTpakHo Behe 1 apOurap nojeamHait, kao aBa Moryha
cacTaBa apOuTpake y HOCTYIIKY, HETo IITO Ce JKeJIeNo YKa3aTy Ha CYfICKY IIpupojy apoutpaxke. Ocum
TOTQ, YTUCAK je JIa je Taj M3pa3 BUIIE IIPEBOJ HA CPIICKM EHITIECKOT u3pasa ,arbitral tribunal , Hero
IITO Ce HVIMe XKeJIeNo la YCTBPAM Jia je apouTpaxka Koj Hac cyfi. Taj eHInecky u3pas mormde us
YHUWTPAJI-oBor Mogena 3akoHa o MehyHaponHoj TproeuHckoj apouTpaku us 1985. rop. ca nsme-
Hama 13 2006. rox. (Hip. wi. 10), KOji je IOCITY>KIO Kao y30p HAllleM 3aKOHY.
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caMo CYJI, ¥ TO OHaj KOji je yCTaHOB/beH Beh y 4acy Kaj ce jaBu nmutame (CIop)
0 IpaBuMa 1 oOaBe3aMa HEKOT /Mija. ApOuTpaxka pejoBHO He NCIyHmaBa HI
OBaj yc/moB M3 YcTaBa, jep ce obpasyje (ycTaHOB/baBa) TeK ITOC/Ie HAacTaHKa
cIlopa. YC/IOBHO MOXKe Jla ce TBPAM Jia ITOCTOjalbe Y 4acy HacTaHKa CIopa
JICITybaBa CTa/IHA (MHCTUTYLMOHA/IHA) apOUTparka, a HUKaKo rospeMeHa (ad
hoc) apbutpaxa. Kop cramne apbutpaxke Beh mocroju opranmsanmja (HImp.
TPrOBMHCKA KOMOPA, VApPYXemwe) y OKBUPY Koje ce oHa obpasyje 1 Koja oba-
B/ba A]MIHICTPATUBHE IIOC/IOBE 32 eHe noTpebe. JImak, u TBpAma fla CTaHa
apOuTpaXka IOCTOjM y 4acy HacTaHKa CIIOpa HUje IIOy3JaHa, jep ce apburap
ofiHOCHO apb6uTpaxkHo Behe ofpelyje u mounme fja paay Tek Kaj ce IMOfHece
Tyx0a, a TO je Jac 1moce HacTaHKa criopa. Hajsap, uerBpro, 1a 6u 6mio cybe-
he TIPaBUYHO, YCTaB 3aXTeBa la OHO Oyfie jaBHO, a apOUTPaskHU ITOCTYIILN CY
PENOBHO IOBEP/BUBY, jep je M3 IbUX MCK/bydeHa jaBHOCT. CMeTiba jaBHOCTY
cybemwa 3a jomymTeme apOUTpaXka jecTe OTKIOIMBA, jep YCTaB JOINYINTA
HeHO UCK/byderbe Y IOCTYIKY M3 Pasjiora 3alliTUTe IPUBATHOCTH HErOBUX
y4eCHUKa, IITO je CIydaj ca apbutpakama (wr. 32, cT. 1 u 3).

Y nerom pieny, xojum ce ypebhyje Biact, YcraBom ce onpebyje ma ,,cyn-
CKa BJIACT IIPUIIAJIA CYIOBYIMA OIIIITE U II0CeOHe HAJTIeXKHOCTH , Jla Ce BIXOBO
OCHMBaIbe, OpraHM3alyja, HJIeKHOCT, ypehemwe u cactas ypehyje 3akoHOM,
Te Jla He MOTY Jla Cé OCHMBAjy NPUBpPeMeHM, IIPEKI VWIN BaHPEJHN CYHTOBY (WL
143). VI3 HaBeileHUX IpaBWIa Ce M3BOAM HEKOIMKO 3aK/by4aka O CyZOBMMA
KOjU Cy Off 3HaYaja 3a JOMYIITEHOCT apOuTpaxka. 3aK/bydIy Cy fia Cy CyROBU
OpraHu BJIACTH, Jia Cy AP>KaBHYU OpPTaHM, Jla MOTY jia Oy/y ommite 1 moceOHe
HaJJIeXXHOCTH, fia ce ypebyjy 3akoHOM, Te ma cy 3abpameHM IPUBPEeMEHN U
BaHpegHu cyfoBu. OBI 3aK/bydliil CTBAPajy NOJATHE CMETIbe 3a NOIIYCTUBOCT
apburpaxa y Cpouju.

ApOuTpake CBaKaKo HUCY Jip)KaBHY OpPTaHy, a YCTaB IoBepaBa QyHK-
mijy cybema camo cyfoBuMa Kao Ap>KaBHUM opranuma. Vmak, morio 6u ma ce
TBPIM Jla Cy apbuTpake OpraHM BJIACTH, Te Jla CTOra UCIIYHaBajy yCTaBHU
ycroB fia Bpule yHKIHUjy cybema. OHe 61 MoITIe fia ce cMaTpajy opraHmMa
BJIACTH, jep OIy4MBamb-eM y CIIOpPOBMMA I JOHOIIeeM IIpaBHO obaBesyjyhux
OIUTyKa BpIle CYACKy (pyHKLUjy, Kao jenHy on ¢yHkumja Bmactu. Ibuxose
OJUIyKe Cy U3BPILHE MCIIPaBe, Te MOBEPUIAll MMa MPaBO Ha IPUHYIHO U3SBP-
IIele 110 OCHOBY IBMX IIPEKO Cyfla WM M3BpLINTesba.® AKO ce IPUXBATH Ja
apOuTpaxke jecy CymOBM, Kao ,HeApP>KaBHU  OpraHM, HacTaje mpobiieM y Be3u
ca BUXOBOM IpuBpeMeHolIhy, noppemenomnhy 1 BaHpegHouIhy y pelraBamy

6 3akoH o usBpurewy n 06e36ehewy Cpouje (Cr. rmacumk, 106/2015), wi. 106/2015, u. 4, 40 un 41;
3A, ui. 64.
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cnopoBa. Haume, oHe ce 0bpa3yjy camo Kaj HacTaHe CIOp, a YCTaBOM Cy
3abpameHy IpUBPeMeHM CYOBU. AKO ce IPUXBATH Ja CTajHe apOUTpaxe
HIICY IIPYBPEMEHM CY[JOBY, HETO CTATHMU, OCTaje 3aK/bydaK Jia Cy Y CTaBOM CBa-
Kako 3abpameHe noBpeMeHe (ad hoc) apbutpaxe, Koje ce 06pasyjy 3a cBaku
CIIOp TI0je[ITHAYHO II0C/Ie HeroBOT HacTaHKa. Hamame, YcTaBoM cy sabpame-
HJI BaHpPEIHN CyLOBM, a apOUTpaxke ce BaHpegHO 00pasyjy Tek Kaj HacTaHe
crop. VI3 Tora 6u ce 3aK/by4mIo Aa cy 3abparbeHe 110 HallleM YCTaBy, jep OH He
cagpxu feuHULMjy BaHpenHor cypa. Hajsam, mo YcraBy cymoBu MOTy fia
Oy/ly OIIITe HAJJIeXXHOCTH, KOj) Y Ha4e/ly OJUIy4yjy Y CBUM IIPABHUM CTBap-
Ma, OCHM Y OHUM KOje Cy 3aKOHOM CTaB/beHe Y HaJ/ISKHOCT Cy/ioBa IoceOHe
HaJUIOKHOCTM (HIIp. TPTOBMHCKY CYJ, YIPaBU CyH). ApOuTpaxke CBaKako
HEMajy OMIITY HAJJIeKHOCT, KA0 IITO TO MMajy CYyIOBM, AKO, Y Ha4eJIy, IIPaB-
HM CyOjeKTy MOTY a MM IIOBepe pelllaBame OMIO KOT CIOpa O MMOBVHCKUM
IpaByMa KOjUM MOTy ¢/I000HO fia pacnonaxy.” Heke cramne apburpaxe cy,
mebyTum, crenujajmsoBaHe 3a pelaBambe caMo ofpebhenmx Bpcra crmoposa
(HIIp. MHBECTNILIMOHE, TPrOBMHCKE, IIOMOPCKe WU CHOPTCKe apburtpaxe).t

13 cBera pedyeHoOr ce 3aK/bydyje Jia je BP/IO CIIOpHA, aKO He U 3abpambe-
Ha, yjIora apOuTpaka, Kao OpraHa 3a pelllaBaie CIOPOBa ¥ 3ALITUTY IIpaBa
IpaBHUX cybjekaTa y cucTeMy Jp>KaBHMX oprana Cp6mje. Pasyor je Taj mro
YcraB yonure He mpezBub)a apObuTpaky Kao Ha4MH pelllaBamba CIIOPOBa, MaKO
je uspuunro He 3abpamyje. OH, mehyrum, Pynkiujy cyhema nosepasa uckmpy-
4UBO CyHOBMMA, KOje CBPCTaBa y Jip>KaBHe opraHe. Kako apburpaxa Huje
Ip>KaBHYU OpraH, 3aK/bydyje ce Ia Huje HU CYJ, Te Ia He MOXKe [ja BPLUY CYACKY
byHKIUjy pellaBama CIIOPOBa, Koja je jefaH OONMK Jp>KaBHE BJIACTU IOpef
3aKOHOJIaBHE U M3BPIITHE B/IACTI.

IIT IIpumep Ycrapa COP] us 1974. ronnne

3a pas3nuky ox Bakeher ycraa Cpb6uje, YcraB Connjamictiruke Qepe-
patuBHe Penybmuke JyrocnaBuje u3 1974. rop. n3pnanto je npensubao ap6bu-
TPaxy U ,30paHe CyfioBe®, Kao BPCTy cyzoBa. Ilo meMy cy mocTojamm pefios-

7 ¥V Cpbuju camMo yHyTpallmbe apouTpaxke MOry jia Oymy ommre, 10K ce MehyHapomne apburpaxe
OrpaHNyaBajy Ha TPrOBMHCKE, jep MOTY Jla pelaBajy CllopoBe caMo M3 MehyHapoHIX HOCTIOBHUX
opHoca (3A, wi. 1 u 3). Passor 3a orpannyaBame MehyHapogHUX apOuTpaxka caMo Ha TPrOBMHCKE
OJIHOCE jecTe pesepBa KOjy je Hallla 3eM/ba CTaBMIa y TOM IMTamby Ha Ibyjopuiky KoHBeHIMjy O
HpU3HAY Y M3BPIICHY CTPAHMX apOUTPaKHMUX oiayka. Buy. Mupjana Ilykasan, I'panniie ap6u-
TpabMIOCTH IIpeMa jyTroC/IOBeHCKOM IpaBy, I11T 5-8/2003, 248; T. Pajuesnh, 310.

8 H. Holman, A Handy Book for Shipowners and Masters, Thos. R. Miller & Son, London 1964, 392;
Mupocnas Cesep, Crioprcka apourpaxa, I111, 1-2/2004, 138-146; F. Berlingieri, 201; M. Tpajko-
suh, 8, 72.
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HU CYJIOBY, Ka0 OpPTaHy JIp)KaBe, I CAMOYIIPaBHY Cy/IOBM, Kao IocebHa TpaHa
CYZICTBa, Y KOje Cy cliafiaie 1 ap6uTpaske, OGHOCHO u36pann cymnosu (wi. 205,
217 n 225). Tume je ycraBoM 6ma ofpehena mpaBHa mpupoja apouTpake Kao
BpCTe CyZia, Te ce HUje MOIJIA jaBUTH HeJJOYMUIIA O BUXOBOj JONYIITeHOCTN.
Y TO Bpeme ce y COLMjamMCTNYIKOj JyroC/IaBuji HACTOja/Io A Ce LITO BUILE
pasBuje caMOyIIpaB/bambe, Te Ja ce Ap>KaBa LITO BUIIE ,,IOAPYLITBEHN , OJJHO-
CHO ,,pa3BIacTH " U TUMe ,,IpUO/MKK HapoRy u rpabanuma®. To je sHaumno, y
CTBapH, fla ce LITO BUIIE HeHNX (PyHKIMja IpeHece y HaIJIeXKHOCT HeJ[pKaB-
HMX WM MOMy-ApXKaBHUX OpraHa (HIIp. [pyLITBeHY ITpaBoOpaHMIal] CaMoy-
IpaB/baiba). Y CKIAaJy ¢ TUM HacTojareM, U Cy[icka GpyHKI[Mja pelllaBamba CII0-
poBa O MMOBMHCKMM C/1060JTHO NPEHOCUBUM IIpaBUMA JaTa je ,M30paHNM
cymoBUMa“ (OTHOCHO apOuTpa’kaMma), ako Cy CTpaHKe y CIOpy YTOBOpIe
IbUXOBY Ha/IeXXHOCT. V36paHu cymoBM M IOCTYHaK IIpef mMUMa Owmm cy
nera/bHO ypebenu 3akoHoM o mapanyHoM noctynky COPJ us 1977. rop. (Wi
468a-487) cBe 1o 2006. TOfI, Kafia Cy IberoBa IIpaBiyla y OBOM INUTaby YKUHYTa
3akoHOM 0 apbutpaxkn (wI. 69)." Tume je Cpbuja mpenuia ca cucrema objenu-
IbeHOT ypehuBama Matepuje rpal)aHCKOT ITPOIIECHOT IIPaBa Y jeJHOM BEINKOM
3aKOHY (3aKOHMKY) Ha CHUCTeM IbeHOT pasjefiumeHor ypebuBama y Buiue
HoCeOHMX 3aKoHAa. TuMe je HamycTUaa KoguM(PUKATOPCKY TPafUIVjy KOHTH-
HEHTA/IHO-eBPOICKIX ITPAaBHNUX CUCTEMA, IIPEIIaBIIN Y OBOj MAaTepPUjI HA COM-
mon law HauuH weHor ypehusama."

IV OcnopaBame ycTaBHOCTHY apOuUTpaXke y APYIUM 3eM/bamMa

Ynpkoc ToMe ITO YCTaB HOMYIUTA ICK/BYYUBO CY/ICKM HAUMH pelllaBa-
1ba CIIOpOBa I 1ITO 3aKOH 0 apburpaxky He ofipebyje fa je apburpaxa BpcTa
cyna, y Cpbuju HUKO IO cajj U3 TOT pasJiora Hije OCHOPHO IIPABHY Ba/baHOCT
apOUTpaXHUX OJJIyKa Y HallleM IIpaBHOM mopeTky. To, MehyTnum, He 3Haun fja
ce Tora HuKo yoyznyhe nehe cetnty, Te fa ce Hehe mpep cyfoM jaBuTy nuTame
fla 71 je apOMUTparka yoIllliTe cMejia la IIOCTYIa Y copy. 360T Tora Ba/ka Jia ce

9 bopusoje ITosuuh, I'paharcko npoyecro npaso, CaBpeMeHa agMuHuCTpanuja, beorpay 1982, 385.

10  Cn. mucr COPJ, 4/1977, ..., 3/2002).

11  Hanomena - Behnna 3emapa KonTnHeHTanHe EBpone ypebyje apburpaxe u moctynak npey muma

3aKOHMMa 0 rpabaHckoM cyackoMm noctynky (Hnp. @panirycka, Urammja, benrnja). Bup. F. Berlin-
gieri, 201-207.
OBakBa 3akoHOzlaBHa no/mTuKa CpOuje je cMylleHa, jep ce TPEHYTHO, C jefjHe CTpaHe, paay Ha
Koxudukanuju rpabanckor MarepujanHor mpapa y I'pahaHckoM 3aKoHMKY, a ¢ Jpyre cTpaHe ce
Marepuja rpabaHcKOr IIPOI[eCHOT IpaBa ,,pa3buja“ Ha BuIle TOCEOHNX 3aKOHA, Ko LITO Cy 3aKOH
0 NIAPHMYHOM IIOCTYIIKY, 3aKOH 0 M3BpLIelhY 1 00e30ehermy, 3akoH 0 apOuTpaku 1 3aKOoH O BaH-
IAapPHMYHOM IIOCTYIIKY. Y THCAK je Jia ce TO pajy IOJ| yTUIajeM KOjeKaKBUX CTPYUIbaKa M3 CTPAHUX
3eMaba, Kao Jja CPIICKY AP>KaBHUIV ¥ IIPABHYLIM He YMejy [ia Pa3sMMUILUBAjy CBOjOM ITIABOM.
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YKaxe fna je Y ApyruM 3€M/baMa 61710 030M/BHOT OCIIOpaBama YCTABHOCTU
ap6I/ITpa>KHOI‘ Ha4dMHa pelllaBaiba CIIOpPOBa, T€ Ta C€ pasMOTPU KaKoO Cy OHE U
BUXOBN CYJOBU IIOCTYIIN/IN TUM IIOBOJOM.

Hajos6mwmpHuje ociopaBame ce gecuno y CAJl y 19. Bexy, u To 6amr u3
pasjora MITO yCTaB Te 3eM/be, KaO M Hall Baskehn ycTaB, He mpeasubha ap6u-
TPaXy Kao HauMH pelllaBama CIOpOBa ¥ 3amTuTe mpasa rpabana. Tamo cy,
Kao 1 KOJj Hac, 110 YCTaBy je/IMHO CY/IOBM HaJJIeXKHM JIa IITUTe IIpaBa rpabana.
Ocum TOTa, TAMO je ycTaBOM IpefiBubeH cucTeM MopoTe, Kao 0OJMK ,HApOJ-
HOr cyhema, umMe je rpahaHmma jato mpaBo Jla y BUXOBMM CIIOPOBMMA
OfyIydyje HOpOTa O K/bYYHMM IIMTAIBMMA YMECTO IPOQECHOHAIHOT Cy/Mje.
360r Tora ce jaBWIO MUTae Ja /M je apOUTpaxka YOIILITe [OMYIITeHa, OfHO-
CHO KaKBY IIPaBHY CHary MMa ieHa ojyIyKa."

OcnopuTte/byu yCTaBHOCTY apOuTpaske U IpaBHE 00aBe3HOCTY HEHUX
omyka y CAJl ompaBpiaBami cy cBOje TBpHIbe UCTULAmbeM HEeKOMUKO pasjiora.
IIpBo, 1O ycTaBy caMo CyZ cMe Jia OWIy4IM Y CHOpY O IpaBuMa U obaBe3aMa
IETOBUX YYeCHMKA. ApOuTpaska HMje Cyj, Beh IpMBaTaH HauMH pellaBarmba
cIopa, Te je 360r Tora HeycTaBHa. [Ipyro, rpahaHnma je ycTaBoM 3ajeMueHO
IIPaBO Jia UM CyZ ofIy4n y cropy. Kako je To mpaso HeoTyhuso, Hu cam rpa-
bannH He MO>Xe 7la ra ce OfipeKHEe CBOjOM BO/BOM, MAaKOJIMKO J]d YCTaB jeM4n
IbeHY 1000y, a TO 3Ha4M Jla He MOXKe Jla Ta ce Off[peKHe HIU apOUTpakHUM
CIIOpasyMOM. AKO je apOMTpaKHM CIIOpasyM IIPaBHO Ba/baH 300T YCTaBHOT
Havesta ¢10607e BO/be, He 3HAYN Jla apOuTpaka MMa IpaBo Jja JOHece MIPAaBHO
obaBesyjyhy omryky, jep Huje cyn, 300r 4yera He cMe Jia y3ypIypa HeEroBY
Br1acT. IbeHa ofryka cTBapa caMo MOpaHy (HeyTyKuBY) o6aBe3y 3a TyOMTHMI-
Ka Yy CIIOPY, KOjU je MO)Ke M3BPIINTHU JOOPOBOJBHO, A/ Ta TOOUTHMUK He MOXKe
Ha TO NpyHYINUTH. [la 61 JOOUTHNK HaTepao IyOUTHMKA Y apOUTPa>KHOM CIIO-
py, OH MoOpa fia TpaXy of Cyfia Ia Ileo IOCTYIaK ITOKpeHe U3 II0YeTKa IIpef
CYZIOM, WIN Jia TPaXXM HaKHaJy LITeTe 300T MoBpefie apOUTPa)KHOT CIIopasyMa,
u to omer npex cygom.” Tpehe, Hu cyy Hema mpaBo ga ykmHe rpabaHumMa
YCTaBHO IIPaBO Ha cyheme Ipef Ap>KaBHIM CYOM IIpU3HaBambeM ITYHOBaXKHO-
CTM apOUTPaXKHOT CIIOpasyMa U apouTpakHe ofyiyKe, Beh Mopa fja MepuTopHO
IPeVICIINTA 3aKOHUTOCT apOUTpaXkHe OIyKe, aKO TO Of iera Oyje TpaXkeHo.
YeTBpTO, IO yCTaBY Ipahany MMajy mpaBo [ja MM Cyay Hapogx IIyTeM IopoTe, I

12 Georgios I. Zekos, Constitutionality of Commercial/Maritime Arbitration, JMLC, vol. 44 No. 3,
44-53.

13 VictuMm pasjioroM Cy M €HIVIECKM CYIOBM Y HPOLIIOCTM OLpaB/aBaji CBoja 0j0Mjama ia CIIPOBENY
HPYHYHO M3BpIICHe apOUTPaXKHE OJUIyKe IPOTUB HEBOJBHOT I'yOMTHMKA apOMTPaKHOT CIOpa.
Bup. Richard H. Sommer, Maritime Arbitration — Some of the Legal Aspects, 49 Tulane Law Revi-
ew, vol. 49, 1974/75. 48.
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TO TIpefi SP>KaBHUM CY[IOM M y3 IPUCYCTBO jaBHOCTU. Kako mopore Hema y
apOMTPaXHOM IIOCTYIIKY, KOjIf je HejaBaH (IIOBep/b)B), OHJIA je CBAKAKO TAKaB
IIOCTYIIAK HeyCTaBaH, jep yKujia mpaBo rpalana Ha mopoTy u jaBHOCT cyhema.

Cynosu cy y CAJl y modeTky Ommn HelpujaTe/bCKM HACTPOjeHM IIpeMa
apbuTpaxkama, jep cy cMaTpami fa ce TuMe paspramhyjy. Ha apbutpaxe cy
IJIefla/Inl Kao Ha HeyCTaBHY KOHKYPeHINjy y 06aB/baiby cBoje dpyHKimje. Ocum
TOTa, CMaTpa/IN Cy Jia je 3a BUX NOoHIDKaBajyhe fla ce moppeie apOUTpaxki, Kao
IIPUBATHO] YCTAHOBY, Kaj OM MM IOOEHNK Y apOUTPaskHOM CIIOPY TPXKMO fia
TyOMTHNKA IIPUHYJe /1a M3BPIIN CBOje 06aBe3e u3 apbUTpakHe omryke. 360r
TOTa Cy ofidujam ia CIpOBeRy IPUHYAHO M3BpLIeHe apOUTPKHUX OIIYKa,
y3uMajyhu 3a cebe IpaBo Jja IIPEUCIINTY]y HBUXOBY 3aKOHUTOCT. Jak je pac-
IIPaB/baHO 1 O yCcTaBHOCTM CaBe3HOT 3akoHa 0 apourpaxu CAJl u3 1925. rog.
(Federal Arbitration Act; ckp. FAA)."

Y 0BOj pacIipaBu BpeMEHOM CYy IIPeB/Iajia/ii Pasosy Y KOPUCT YCTaBHO-
CTM apOuTpaske U IyHOBa)KHOCTY IeHNX OJJTyKa. 3ay3eo0 ce CTaB Jja Ce YCTaBOM
3ajeMueHa c10o06ofia Bobe TpahaHa He MOXKe OCIOPUTH, aKO Cy HOM Ba/baHO
IpUXBAaTIWIN Jla UM CIIOp peln apouTpaka ymecto cyga. CyAcKuM HelpyusHa-
BameM apOMUTpaske Ha KOjy Cy CTpaHKe CTTOOOIHOM BO/bOM IIPHCTasIe, MONCTHU-
1o 01 ce IpeBapHO IOHAIlabe Y TPTOBUHCKMUM ¥ PYTUM OJHOCKMA u3Mehy
pymu. ['yOUTHUK apOUTPaXKHOT criopa 01 Ha Taj HauyH MOTao Ja u30erHe CBOjy
obaBe3y 13 apOUTpakHe OJJTyKe, MAKO je PU3MK HeHOT JIOHOlIeHa Ha CBOjy
IITEeTy paHuje IMPUXBATIO 3aK/bydeheM apOUTPaKHOT criopasyMa. Tume 6u ce
HaHesIo rpahjanynMa Bulle mTeTe, IpaBHe HECUTYPHOCTY 1 HellpaBJie, HeTo Cy-
CKVMM IIPM3HABAbeM IIYHOBAKHOCTU apOMTPpaXKHNUX OfTyKa. Takobe, cymoBu cy
BpeMeHOM CXBaTWIM Jja MX apbuTpake pacrepehyjy y obaBpamy HBUXOBUX
IIOCIOBA, YMMe MM OJIaKIIaBajy (yHKIVjy. YCTaBHOCT 3aKOHa O apOMTpa>kiu
CA]l je Hanpyra ymopuuiTe y yCTaBHOM IIpaBy KoHTrpeca, Kao 3aKOHOJaBHOT
OpraHa, Ja IOHOCH 3aKOHe KojuM ypehyje Tprosuny nsmeby mima us pasmran-
THX Ip>kaBa wiaHnLa denepanyje (T3B. intrastate commerce)."”

Huje ce camo y CAJl Bogmia pacmpasa 0 ycTaBHOCTH apbutpaxke. Y
Bpaswry ce Ayro ocropaBaa ycTaBHOCT 3aKoHa 0 apouTpaxkn, fok 2001. rog.
eroB BpxoBHM cyp Huje mpecynno fa je ycrasaH. M y EHIIeckoj cy cyposn
Iyro O6mIu HeBOJBHU JIa TIPU3HAjJY M U3BPIIaBajy apouTpakHe ommyke. OBaKBa
IIpaBHA CIIOpea HEMAjy 3eM/be UMji YCTaBYM M3PUYNMTO JOMIYIITAjy apouTpa-
XKy. Tako, y I'pukoj ycras folyiTa uckbyderbe HaJyIeSXKHOCTY IP>KaBHOT CyJa,

14 G. Zekos, 44, 52 n 53; Georgios 1. Zekos, Maritime Arbitration and the Rule of Law, JMLC, vol. 39
No. 4/2008, 525-527.
15  G. Zekos, Constitutionality..., 50 n 53.
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aKo je TO y4MEeHO MYHOBAXHUM CIIOPA3yMOM CTpaHaka y cropy. Ilox nspa-
30M ,,Cy/ija“ y TPYKOM YCTaBy ce He CMaTpa caMo JAp>KaBHM cyauja, Beh n
apburap (w1 8, 87 n 867). U y byrapckoj ycras npensuba na y rpahanckum
CIIOPOBMMaA CTpaHKe MMajy IIpaBo Jila yroBope apOMTpaxy, alu TO YjelHO
3abpamyje y ofpehbeHnM rpahaHckuM u KpUBUYIHUM CTBapyuMa.'®

V UcnywaBamwe npaBHe npasauHe y Cpoujn
(oTKIamame MPOTUBPEYHOCTH)

HemosnaBame apburpaxxa y YcraBy Cp6mje cTBapa HpasHUHY Yy
HallleM IIpaBHOM ITopeTKy. OCUM TOra, YCTaBHO HeIllO3HaBambe apOuTpaka I
BUXOBO ypehuBame 3akoHOM o apOutpaxnu, 6e3 oxpehusama ma cy Bpcra
CYZIOBa, jecTe IIPOTUBPEYHO U IpaBHO 6ecmucieno. IIpoTuBpedHocT 3aKoHa O
apOuTpakn ca YCTaBOM ce cacToju y ToMme IiTo YcraB ofpebyje ma camo
Ip>KaBHY CYIOBM MOTY Jia Cyfe, JOK ce 3aKOHOM O apOMTpaKy JOIyIITa fia
CyZle 1 apOuTpake, Kao HefpKaBHM opraHu. Ibume ce yak Hapebyje cyny na
06ycTaBy ITOCTYTIAaK KOjH je IIpef BUM IIOKPEHYT Yy CTBApH Y KOjoj je 3aK/bydeH
apOUTpaKHU CIIOpPa3yM, aKo My CTpaHKa (0OMYHO Ty>KeHM) IOfHece IIPUTo-
BOp IIpe Hero IITO Ce YIYCTH Y PaclpaBy O beroBoM mpeamery (wi. 14). Ocum
TOra, IBUMe ce ofpehyje ma cy apburpaskHe oIjIyKe M3BpLIHE JICIIpaBe, OfHO-
CHO JIa MMajy CHary Kao IpaBHOCHa)KHe Cyficke omyke (wi. 64). [Tomro ycras
uMa Behy mpaBHY cHary off 3aKOHa, OBY IPOTUBPEYHOCT Y IIPABHOM IIOPETKY
61 YCTaBHU CyZl Y €BEHTYa/THOM CIIOPY MOPAo Ja pellyl CTaB/balbeM BaH CHare
3akoHa 0 apoutpaxu. Tume 6u ce, MmehyTum, mocnerHa mpaBHa JIOTMKA CYKO-
Omra ca mpaKcoM y KOjoj HOCTOje M pajie apOUTpake, a AP>KABHM CY/IOBU
HOIITYjy BUXOBE OIUIyKe, OCMM Kaji X ITOHMIUTE M3 3aKOHOM IIPONMCAHNUX
pasyora. 360r Tora ce jap/ba IUTame Aa 1 je Moryhe objalimeHy IIpasHUHY
VICITYHUTH, OJHOCHO Jla M Ce TIPOTMBPEYHOCT MO)Ke OTKIoHMTH. Ha oBO
HNTambe je Moryhe IaTy Tpyu OfroBopa.

IIpBo, Moryhe je M3MeHNTH YCTaB, TAaKO IITO O Ce jeTHOM PEYeHUIIOM
apbuTpake Mpu3HaIe Kao nocebHa BpcTa cyoBa. TumM mpaswiom 6u Tpebaro
VIOYTUTY Ha HOceOaH 3aKOH Pajil BUXOBOT JIeTa/bHOT IpaBHOT ypehuBama.
Osa moryhHoCT je Haj6ospa 110 apOuTpaxe, jep OM OTKIOHWIA CBaKy IPOTHUB-
pedHoCT M HeffoymuIly. VMiak, oHa je Maso BepoBaTHa, 300T TOTa IITO Ce Hall
YCTaB TemKo Mewa (wi. 203 u 204).

Ilpyra moryhHocT je mameHa 3akoHa o apOurpaxu. JI3mena Om ce
cacTojaja y ToMe HITo 61 ce apOUTpaka II0jMOBHO OfjpeliIa Kao cyx 06paso-

16  G. Zekos, Constitutionality..., 45.
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BaH Ha OCHOBY BO/be (YTOBOpPa) CTpaHaKa y CIIOPY Pafill BeTOBOT pelllaBama.'’
Tume 61 ce 6ap jeswuku 3aKOH 0 apOUTPAKU YCKIAAMO ca YCTaBOM Y IUTABY
foTyITeHOCTH apbutpake. Haume, Ycras He medyHuie Cyl, HUTH U3PUIN-
TO ofipebyje fia je oH ip>kaBHM OpraH. VImakK, BEeTOBUM CUCTeMATCKUM TyMadJe-
IbeM Ce 3aK/byuyje Jla Cyl jecTe Jp>KaBHM opraH. To Ipoucrude U3 mberose
onpenbe o 3aKOHO/IaBHO] Ha/JIEXKHOCTHI Peny6nm<e, KOjOM ce onpebyje Ia je
OHa HajIeXXHa 7a ypebyje ,,TIOCTymak Ipex cymoBMMa ¥ JPYTUM Ap>KaBHUM
opranuma“ (wi. 97, cr. 1 Tay. 2).

Tpehu moryhu HaumH ucnymaBama IIpasHIHE ¥ OTK/Ialbalba IIPOTHUB-
PEYHOCTH jecTe MIMPOKO TyMadere YCTaBHUX IIPaBUIA O Cybemwy, pellaBamy
CIIOpOBa U ,3amTuTH c1obosa u mpasa rpahana“. OHo 6m ce cacrojao y 3ay-
3MIMamy CTaBa y IPAKCH Ja apOuTpaxke jecy BpCTa Cy[oBa, MAKO HUCY P>KaB-
H1 oprann.”® Tume 6u UM ce mpusHama MoryhHocT fga O6ymy HamjiexkHe fia
pelaBajy CIIOpoOBe, Te Jia OJUIy4yjy O IIpaBuMa 1 ob6aBe3aMa IIPAaBHUX cybjeka-
Ta, AKO CTpaHKe Ha TO Ipyucrany. OBO IIMPOKO TyMaueme 61 MOIJIO jla ce
OIpaB/a Ha BUIlle HAUMHA.

I[IpBo, Ycra ymyhyje Ha 3aKOH y mutamy jetra/bHOr ypebema cymosa
3aKoHOM (w1. 143), a apbutpake cy ypehene 3akoHoM 0 apOuTpa>ky Kao jia jecy
cynoBu. [Ipyro, Mako apouTpaxke HIUCY Jp>KaBHU OpPraHU, Kao LITO CYy ,IIPaBU
CYZIOBY, ipKaBa 110 YCTaBy MMa 3aKOHOJaBHY HAJJIOKHOCT Jid Ypenu 1 ,,Jpyre
offiHOCe Off MHTepeca 3a PenyOimky” (wi. 97, c1. 1, Taw. 17). Tu gpyru ogHocu
MOTY fia Oyy ¥ OJJHOCK Y Be3y ca apOMTpaKHUM pelliaBameM croposa. Tpehe,

17 Hanomena - Cyjicka npupojia apourpaxe je 1y6oko ykoperwena Meby mpasumiyma. Hax ce tBpau
71a je OHa, Kao HA4YMH pelllaBama CIOPOBA, IPETXOMM/IA CUCTEMY Ap>KaBHMX cyfosa. Buy. William
Holdsworth, A History of English Law, Gooldhart & Hanbury eds., 1964, 187 (npema G. Zekos,
Constitutionality..., 36). buo je n BpeMeHa kaj je mpeyBennyaBaH 3Hauaj apourpaxe. Tako ce y
BpeMe PpaHirycke Oyp>koacKe peBONYLIMje CMATPalIo fid Cy apOUTpake ,IIpUPOJAH M IJIABHU
HA4yMH pellaBama CIopoBa, a Jia cyfoBu Tpeda na Oyxy cyncuamjepan HaumH (Buj. G. Zekos, Mari-
time Arbitration..., 524). TakaB ctaB y To BpeMe je 610 y cKiany ca taga npeosnahyjyhom Teopu-
joM o npupojHoM IipaBy Xyra I'pounyca.

18 Y npaBHOj HayIM IIOCTOje TPM CXBaTamwa O IPAaBHOj Mpupoxy apouTpaxe. [IpBo je mporjecHonpas-
HO CXBaTame, 110 KojeM je apOutpaxa cy (Hip. nusbpanu cyn). OHo npeosnabyje y Harioj npaBHoj
Hayim. JIpyro cxsartame je MaTepyjaIHOIIPaBHO, IO KojeM je oHa yrosop. Tpehe cxBatame je nia je
OHA MEIIOBUTE IPUPOE, OTHOCHO JIa je CyJ KOj! je 3aCHOBAH Ha yTOBOPY CTpaHaKa y crnopy. Buz.
M. Tpajkosuh, IIpaBHa npupopa TproBuHcke apoutpaxe, I111 5-8/2003, 242-245; Pagomup BHypo-
Buh, Anexcaugap hupuh, Mehynapoono mpeosurcko npaso, Ilpasun ¢akynrer y Humry, Hum,
2005, 266; Anexcanpap Jakinh, I'pahancko npoyecro npaso, Crnyx6eHn riacHuk, beorpaz, 686; b.
ITo3unh, 384, 385.

Vma Mynubena 1a je ' y YHIIMITPAJI-oBom Mopeny 3akoHa 0 Mel)yHapoiHOj TProBMHCKO]j apOu-
tpaxu u3 1985. roj. npuxsaheHo aa je apourpaxa cyy (w1 57, 58). Bup. T. Panuesnh, 313.

123



4-6/2018. He6ojia JoBanosuh (ctp. 114-135)

IUbEeHNIIA J]a apOUTpake, KA0 HEIP>KaBHM CYHOBY, OIIYIYjy ¥ CIIOpPOBMMA, He
3HauM Jla Cy TMMe IpaBHU cybjekTu y CpOuju MOTIYHO JIMIIEHN 3aLITUTE Y
OCTBAapuMBalby CBOjMX IIPaBa, KOjy IPY)Kajy Ap>KaBHM CyfoBu. Pasyor je Taj mro
Ip’KaBHU CYIOBM MIIAK 3afip>KaBajy IpaBO HAf[30pa Haj pajioM apOMTpaxka U
3akoHNTOLIhYy BUXOBUX OmTykKa. OHM MMajy IIpaBo fla MOHMILTE apOUTPasKHY
OJUIYKY M3 3aKOHOM IIpeiBUDeHMX pasjiora 1o Ty0M He3aJoBOJ/bHE CTPAHKE y
apOUTPXHOM MOCTYIKY (HIIp. 300T HUIITABOCTU apOUTPAaXKHOT CIOPa3yMa,
HOBpefle Hade/la PAcIpaBHOCTM WIM HEMPOINCHOT cacTaBa apOMUTpaxke).
YeTBpTO, CYHOBM OIJIy4Yyjy O IPU3HAIY M M3BPILEHY CTPAHUX apOUTPaKHUX
omyka. Cpbuja ce ob6aBesasa MehyHapopHMM KOHBeHIMjaMa fla IIpyM3Haje U
M3BplIaBa Ha CBOjOj TEpUTOPUjI OIJIyKe CTpaHMX apOuTpaxka.” Ako je Hamla
IpaBa obaBesHa Jja IpU3Haje M M3BPIIaBa CTpaHe apOUTpaskHe OJIyKe, MOpa
lla fa TpU3Haje M ofayKe AoMahux apbuTpaxa. Y CympoTHOM, HacTama 6u
IpaBHa OecMICINIIA IO KOjoj 6M CTpaHM OpTaHyM MMajIyi BMlle IpaBa KOJ Hac
Hero jjomahy opraHyu. AKO IIpM3HAjeMO CTpaHe apOUTpa’kHe OJyIyKe, OHJIA
MOpaMo Jia Ipu3HajeMo 1 foMahe apOuTpake 1 BUXOBE OUTYKe. Y CYIIPOTHOM
6u momahe ap6utpaxke cTaBuIN y moApeheHn Mmojoxkaj y ogHOCY Ha CTpaHe, a
HayesIo je Jla cTpaHmy y gomahoj seM/bM He MOTY Jja MMajy BHMIE IIpaBa off
momahmx miia. Hajsan, meto, y eMOKpaTCKUM IOJIMTUYKUM PeXXMMMMa, KaKaB
je Hai 1o YcraBy (Wi 1), pumo3odcko MpaBHO HavesIo je Ja je JOIYLITEHO CBe
IITO M3PUYMTO HUje 3a0pambeHo yCTaBOM M 3aKoHOM. IlomTo Hamr ycraB He
3abpamyje M3pMINTO apOUTPa)KHY HAUMH pelllaBamba, 3aK/bydyje ce Ia je OH
JIOITYIUTEH, C TUM IITO MOPa JIa C€ YPeu 3aKOHOM.

VI JomyctuBoct apoutpake y caoopahajy
1. Hauenna gomymreHocT apOurake

Caobpahaj je cro>keHa Je/IaTHOCT Y KOjoOj Ce YCIIOCTaB/bajy OpojHU
omHocH u3Mel)y BeroBux ydecHUKa (HITp. OpraHM3alMOHN, YIIpaBHH, Oe3bef-
HOCHM, MMOBMHCKN). Hajuenthu cy nMOBMHCKY OZHOCH M3 YTOBOpa O IIPeBO-
3y, /M U U3 IPYTUX U3BOpa (HIp. IOBOJIOM IOBpefie CTBAPHUX IIpaBa Ha 6po-
JIOBMMA U IPYTUM BO3WINMA, 3aTahuBama OKO/MHe, Cyflapa 6pofoBa win Jpy-
IUX BO3WIa). 300r TOra Cy y BbeMy 4ecT! CIIOPOBY, JI TO IIpe CBera y Besu ca
IIPOY3POKOBambeM IITeTe y IPeBO3Y U HaIuIaToM IpeBosHune. Illtera ce gecto

19  Ha npumep, jou je conmjamicridka Jyrocnasuja 1982. rop. paruduxosana KoHBeHimjy o npusHamwy un
U3BpLIEIHY CTpaHKX apOuTpaxHux omryka (Ebyjopk) n3 1958. rox. Cpbuja je patndumkaryjy noTBpiu-
ma 1992. rox. Bup. http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_sta-
tus.html (mpucrymwseno 15.02.2018. O parupukoBaHuM apOUTPaXHYM KOHBEHIMjaMa Buiie By, M.
Ilykasar, 248.

124



APBUTPAJKHO PEITABAIBLE ITPMBPENHVX CIIOPOBA IIpaBo u nmpuBpepa

TelraBa y caobpahajy s6or O6psmHe HmeroBor ofiBMjama, MaKo je 6e30emHOCT
jeiHa of OWTHMX IeroBMX oco01Ha, mopen OpsuHe M eKOHOMMYHOCTH
(ncmwratusocty).’ Y yropopuma o IpeBO3y M IPeBO3HUM MCIpaBaMa (HIIp.
TOBAPHOM JIMCTY, TEPETHUIM), YeCTU Cy YIVIABIM O HAUIEKHOCTY CyAa WIN
apbuTpaxe. 360r Tora ce jaB/ba IMTabe /1A /I je JOIYLITEHO Ja TaKBe CII0pO-
Be pellaBa apOuTpaxka. ¥ MpaBHOj HAYIIM Ce OBO MNUTame YeCTO Ha3yBa apOu-
TpabuiHouthy HeKOT cropa, py YeMy ce pasinKyje cyOjeKTUBHA U 00jeKTUB-
Ha apbutpabuaHocT.”!

Cy6jexTnBHa apOUTPabUIOCT jecTe JOMYLITEHOCT Jia ce BOAY apOuTpa-
KHM crop npotus ofpehennx cybjexara (/miua). VIMOBMHCKM CIOpOBU Cy
Ha4ue/IHO CyOjeKTMBHO apOMUTpabWIHM, OCMM K3J| je HPOMNCHMA M3PUINTO
3abpameHo Ja ce Bofie MpoTuB ofpehennx ymuma. 3Hauy, ako je MpOIMCUMA
3abpameHo Jla ce MPOTUB ofpeheHor /A Boay apOUTpaKHM CIOP, OHZA Cce
KaXe Jia je oH cybjeKkTMBHO Heapbutpabwian. Y caobpahajy ce cybjekTuBHa
HeapOUTPabMIHOCT MaXOM CBOJM Ha 3a0paHy Jia ce ip>KaBa TyXU y apourpa-
YKHOM CIIOPY WIN IIPOTUB ¥be BOJM M3PLIHM IOCTYIAK (T3B. MMYHUTET Ap>Ka-
Be). OHa ce HapOUNTO jaB/ba Kajl y caobpahajHNM OffHOCKHMA ydecTBYyje jaBHO
BO3WIO (HIIp. BOjHY WM IIOIMIIMjCKY OpOJ] MM Ba3AyXOIUIOB; B. OJHACIOB 2.
OBOTI HacloBa).”> OcuM TOra, CPIICKO IPABO [I03HAje U jellaH CIy4aj Cy0jeKTUB-
He HeapOUTPaOWIHOCTY TIpefl CTPAHOM apOUTPaXKOM, KOji Huje 0coOeH caMo
3a caobpahaj, jep je 3abpana omre mpupope (Baxu 3a cBe Jie/laTHocTy). Han-
Me, Cy0jeKTVBHO Cy HeapOUTpaOyUIHM IIpef] CTPaHOM apOUTPaKOM CBIU CIIOPO-
BU Koju ce Boje naMely momahux nmia, a To Cy cpIcku jp)KaB/baHM U ITpaBHA
ymna ca cepuirreM y Cpbuju. OBa yuia MMajy IpaBo Jla yroBope caMo JToMa-
hy apbutpasxxy. Passor je Taj ITO HayIEXKHOCT CTPAHOT CyZla MOKe JIa Ce yTro-
BOPU CaMo y CIIOPOBMMA y KOjUM je 6ap jefiHa CTpaHKa cTpaHo jmile (Tj. cTpa-
HU JIp>KaB/baHUH WM [IPABHO JIMIle Ca CefMIITeM Yy MHOCTPAHCTBY).” AKO je
pomahum muiyMa y criopy 3abpameHO Jja yroBapajy HajIe)KHOCT CTPaHOT

20  Cnasko Ilapmh, ViBuna Jankosen, [Ipenpar [llynejuh, Muonpar Tpajkosuh, CaobpahiajHo npaso,
IlenTap 3a npuBpenun koncantuur, Hosu Cap, 8, 9.

21  Jenena Ileposuh, MebyHaponna TprosuHcka apbupaxka u nmrame apourpabmmnoctu, ITIT 5-
8/1998, 503, 506; M. Ilykasar, 252.

22 Hanomena — JaBHO BO3MJIO je OHO KOje KOPMUCTU JipyKaBa 3a HETProBauKe CBpXe, OJJHOCHO 32 jaBHe
notpebe (HIIp. paTHY WM o/mIyjcku 6pox). Jlp>kaBa He Mopa ia My OyJie BIIACHUK, jep je JOBOJb-
HO J]a ra KOPUCTH 110 HEKOM Y>KeM IIPaBHOM OCHOBY (HIIp. 3aKyIl, PeKBU3NUIIN]ja).

23 3akoH 0 pelIaBamy cykoba 3aKoHa ca npormcuma pyrux semasba PC (Cr. muct CPPJ, 43/1982, ...,
Cr. rmacuuk PC, 46/2006; name y pycrorama: 3PC3), . 49.
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Cyla, 3Ha4u fla UM je 3a6paH>eHo oa YTOBapan " HaJJIESKHOCT CTpaHe ap6MTpa—
7K€, Kao OpraHa ca Maib€ B/IaCTU 3a pe€llaBaibe cnop013a.24

O6jexTnBHa ap6UTPaOIIHOCT je TOIYIITEHOCT Ia apOuTpaXka OfIydn
y CIIOpy ¢ 0031pOM Ha HeroB IpeaMer (BPCTy, Ipupoay). AKO je mpornucnma
3abpameHo Jla apbuTpaxa omrydyje v ofpelheHoj BpcTu omHoCa, 360T merose
»0CeT/bMBe " cymTiHe (Ipypoje), Kaxe ce Jia je crop objeKTNBHO HeapOuTpa-
6wran. EberoBo peiaBarbe je Tajja pesepBICaHO CaMo 32 JIpyKaBHe CY/[0Be MIN
Ipyre HbeHe opraHe (HIIp. OpraH 3allTHTe TP>KUIIHOT HajMeTamwa). 360r Tora
Tpeba IPBO JIa ce YTBPAU IPUPOJIAa OJHOCA Y KOjeM je TOIIO IO CIIopa, jep je
apOuTpaka JONYIITeHa CaMO Y MMOBMHCKVM CIIOPOBMMA. AKO je ped O Heu-
MOBHCKOM CIIOpY, Kao IITO je OHAj IIOBOJIOM Bpllewa yIpaBHe (yHKIMje
HEKOT OpraHa WM IPYTor jaBHOIIPABHOT y4ecHNUKa y caobOpahajy (Hmp. mydxa
KaIleTaHNja), CBaKako fia je apburpaxka 3abpameHa. Takohe je 3abpameHa y
KPUBMYHYM ¥ IIPeKpLIajHUM cTBapuMma y caobOpahajy. 3a TakBe cmopoBe
VICK/BYYVBO je HaJUIeKaH Cyf. Y MMOBMHCKUM CIOpoBUMa y caobpahajy je
apOuTpaXka HadyeHO JIOIYIITEHa, &M IIof /iBa ycaosa. IIpBeu je ma ce crop
THUYe IIpaBa y4ecHNUKa y caobpahajy KojuM OHM MOTY CBOjOM BO/BOM CITIOOOIHO
fa pacronaxy. To cy yrmaBHOM c1o6OHO NPEeHOCKBA IIPaBa, Kao ILITO CY
CTBapHA ¥ obymraiyuoHa mpasa. To Mory ma 6yay u cTBapHa IpaBa Koja Cy
Be3aHa 3a JIMYHOCT CBOT MIMAOL, YIIPKOC TOMe IUTO HUCY IIPEHOCUBA, jep 1
BJIMa MOXKe J1a ce CJI0OOTHO pacIosaxke (HIIp. CHOP HOCTOjamby IVIOJO0Y>KIBA-
Wa ofpehenor muia Ha Tyhem 6pony). JIpyru yc/ios je ma 3a criop Huje Ipef-
BubeHa MCK/bYYyBa HAJJIEKHOCT CyZia ¢ 003MPOM Ha HeroB IIpeMeT (B. II0J-
HACJIOB 3. OBOT HAC/IOBA).

2. Cypcku (apOUTpa>kHM) MMYHHUTET

Cynckn uMyHuTer je usysehe oppehenux nuna ox moryhnoctu ma
OyZy Ty>KeHa y HapHIUYHOM IIOCTYIIKY, OJJHOCHO /1a OY/Ty M3BPILIEHNIIN Y U3BP-
IIHOM IIOCTYIIKy. 3abpaHa fia ce IpoTHB ofipeleHOr /uija MoKpeHe IapHIYHN
VIV M3BPIIHM IIOCTYIAK 3aCHMBA Ce Ha 3aKOHY ofpehene semme, a y caobpa-

24 OO6pHyTO, OBa 3abpaHa He BV 3a yroBapame HaJJIOKHOCTH CPIICKe apOuTpaxke y cropy usmeby
CTpaHMX JIMIA. 3HAYM, MAKO je CIIOp MICK/bY4MBO M3Mely cTpaHuX Jimija, JONMyLITEHO MM je A yro-
BOpe HAIEOKHOCT cpiicke (omahe) ap6utpaxe. To je JONyIITEHO HAPOUNTO AKO MMAjy CEMIITA
(mpe6uBanmIITa) Y pasIMUNTIM ApKaBaMa, I1a M aKO VX MMajy Y MCTO]j Ap>KaBy, IOJ] YCTIOBOM Jia je
BaH e MeCTo apOuTpake, MM IIPETEXKHO MCIYHemhe HIXOBUX 00aBe3a U3 CIIOPHOT OHOCA, VN
npepmMert criopa. CTpaHa nIia 13 ¥ICTe p>KaBe MMajy IIPaBo Jla YroBOpe HAJIEXKHOCT CPIICKe apou-
TpaXke ¥ Kaji ce BaH e He HaJla3M MECTO IIPETEXHOT UCIYHheHha IIXOBUX 00aBe3a, HI IpeMeT
CIIOpa, IIOJl YCJIOBOM Jia Cy Ce M3PMYMTO CIOpasyMesie Jia je IpefiMeT CIIopasyMa O apOMTpaky
Be3aH 3a Bulle gpxasa. Bup. 3A, um. 3.
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hajy ce gecto 3acuuBa u Ha MelhynapogHuM yroBopuma. Pasjor oBe 3abpana
je HacTojame JipKaBe Jja 3alTUTH CBOje OIIITe HTepece y caobpahajy y ozpe-
benuM mmuTamuMa, Koja ce YIITaBHOM TUUy OYyBaka BO3WIA Off jaBHOT (6e3-
GefHOCHOT) 3Ha4aja (HIIp. BOjHM OPOIOBM M Ba3HyXOIUIOBM).

3amrtuheHo nuie MoXe Jia YXKVBa JBe BPCTe CY[CKOT IMyHUTeTa. Jef-
Ha je IMapHIYHYU VIMYHMTET, IITO 3HAYM Jla He MOXKe Ja Oy/e Ty)KeHO y HapHId-
HOM IIOCTYIIKY. [Ipyra BpcTa je je M3BPIIHM MUMYHUTET, IITO 3HAYM Jla Ce IPO-
TUB 3aIlITVNEHOT JIMIIa OJHOCHO HeroBe MMOBJHE He CMe Jla BOJVI M3BPIIHN
IOCTYIAK (HIIp. /ja ce OHA 3aIUIeHN U Npoyia). 3amTrheHo e 06MIHO YXKu-
Ba o6e BpcTe uMyHuTeTa. Moryhe je, Mmehytum, na ce mecu fa He yxmBa Iap-
HIYHY MMYHUTET (HIIP. CTPaHa JIp>KaBa Ia ce OffpeKHe y IIApHULY IIpef ToMa-
huM cypoM mwm apburpaxkom), amm fa y)KMBa M3BPIIHY UMYHUTET (HIIP. Kaj
M3rybu mapHUIY, CTpaHa JAp>KaBa ce M030Be Ha M3BPLIHM MMYHUTET IIpef
roMahyM opraHoM U3BpIIea). Y Ipakcu ce, MehyTiM, yrimaBHOM 3ay3eo CTaB
Jla ce ipyKaBa WIN APYro 3amTnheHo yiie offpuilabeM off TapHUYHOT IMYHU-
TeTa OfjpMUe U M3BPIIHOT MMyHuTera. CMmarpa ce fa ce saumrTuheHo ymie
ofipyie MMYHUTETA KaJj IPJUCTaHe HA MapHIYelbe, OMIO 3aK/bydereM yToBopa
O TOMe Ca JIPyTOM CTPAaHOM Y IOCIY (HIIp. apOUTpaXKHM YI/IABAK Y IJIABHOM
YTOBOpPY M Ioce6aH apOUTPaKHN CIIOPA3yM), WIN yIaKemeM Y paclpaBy O
IIpeAMETY CIIOpa, MAKO MPETXOJHO HUje 3aK/by4MIO YTOBOP KOjUM ce ojpude
umyHurera.” IlpucraHkoM Ha apOuTpaxy y mnpomycanoj ¢opmu (HIp.
HJICMEHUM CIIOPasyMoM, YIaXelmeM y paclpaBy y MepuTyMy) saimTtuheHo
NnlLe ce offipyye CBOT MAPHMYHOT MMYHUTETA, 300T yera je apOMTpaKHU MMY-
HUTET PeflaK y IPaKcu.

3amtnheHo uile je yIJTaBHOM [ipyKaBa, ¥ TO CTpaHa Jip>KaBa y IOCTYII-
IyMa npex foMahum cymoByuMa, OfHOCHO apburpaxama. [Jomaha gpyxaBa He
YKVMBa MMYHUTET Yy HocTynnuMa mpep nomahum cygoBuma. OHa He yXMBa
VIMYHUTET HM Kaji 3aK/bydl apOMTpaKHU CIIOpasyM, jep ra ce TMMe Ofipide.

25 O npobnemy u3BplIewma OJIyKa MOMOPCKUX apOuTpaXka IPOTUB CTPaHUX Ap>kaBa BuA. Martin

Domke, The Enforcement of Maritime Arbitration Agreement with Foreign Governments, JMLC
vol. 2 No. 3/1971, 617-624.
Y jenroMm apbutpaxknoM criopy y CAJl, aMmepyyka moMopcKka KOMIIaHMja je, Kao Ty>KUJIall, TPaXKu-
Jla HaMUpemwe CBOT IOoTpaxmpamwa off Peny6ivke BujerHam. Bujernam je mary6mo cmop, Te je
TYXKMJIAL], TPAXKMO HaMUpere TPKOUHe 3aI/IeHOM HOBLIA Ty>KeHe JipyKaBe, KOjU je OHa MMaja Ha
padyHuMa y aMepuukum 6ankama. Ty>KeHMK je TpUroBOpMO fia Y>KMBA U3BPIIHM UMYHUTET. JaBu-
JI0 ce IIUTambe Jia JIM Ce APKaBa 3aK/bydereM apOUTPaKHOT CIIOpasyMa, KOjUM ce Ofipuye Off Iap-
HUYHOT MIMYHMTETA, YjeJHO Ofipuye M Off M3BPLUIHOT MMYHUTETa. AMEPUUKM CyJl je Of0MO IIpUro-
BOP U JIOIIYCTMO MBPIIEIbe Ha HOBILY Ty>KeHe fipxkase. Bujl. opnyky y napuuny Pan American Tan-
kers Corp. v. The Republic of Viet Nam, 291 F. Supp. 49 (S.D.N.Y. 1968) npema M. Domke, 620.
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MebyTtuM, 1 Kaj Ta ce jpKaBa He OfipeKHe, MIMYHUTET joj je AemuMmuyal (T3B.
obuM umynuteta). To 3Hauy ma je usysera of MoryhHocTu ma Oyzme TyxeHa
IIpefl CTPAHUM CYZIOM WIN apOUTPaKOM CaMO Y CIIOPOBMMA IIOBOZOM HEHNMX
jaBHOIpaBHMX (pyHKIMja. Y CIIOpOBMMa M3 IIOC/IOBA Y KOjUM HAcTyIa Kao
06MYaH ITOCTIOBHM CyOjeKT, OHa He YXKIBa MIMYHUTET.*

Y cpuckom cao6pahajnoM npaBy ocToju HEKOIMKO C/Iy4ajeBa MMYyHM-
TeTa CTpaHe Jp>KaBe U JPYTYUX CTPAHNX jaBHOIIPABHUX cybjeKxara y IOCTYIIIN-
Ma Tiper foMahum cyfoBuMa u apoutpakama. OHM ce Of[HOCE caMO Ha Bofie-
HU U Ba3ayuHu cao6pahaj, jep ce y konHeHuM rpaHaMa caobpahaja He npu-
3Haje umyHurer. Hajupe, y clIy4ajeBuMa y KOjUM CPIICKO IIPABO YCIIOCTaB/ba
VICK/BYUYVBY HaIJIEKHOCT IoMahMx cy[joBa, O4eKyje ce fa ce U CTpaHy CyZOBU
U apbuTpaxke y3zip>Ke Off OIJIAllIaBarba CBOje HAIIeXKHOCTH, IpenyITajyhm je
CPIICKMM Cy/IOBMMA. 3aTUM, IIOCTOjU HEKOJMKO CIy4ajeBa IIOTIYHOT U3Bp-
IIHOT MMYHMTeTa, jep je 3abpameHa IvieHNp0a U Impopaja 6poma 1 Basmyxo-
IJIOBA U3 PA3/Iora 3alITUTE OIIITET MHTEpeca.

Ilomahem cyny, a TmMe u apburpaxi, 3abpameHO je Jla CIpoBefe
u3BplIeme, obesbeheme ¥ saycTaBmame OpomoBa y HEKOIMKO CydajeBa.
IIpBo, 3abpaHa ce OOHOCTHM Ha CBAKO PaTHO IUIOBWJIO, KaO ¥ HA JIPYTY jaBHU
Opoy (He 1 Ha IUIOBWIA Koja HUCY 6pof), 6e3 063upa Ha TO 1a i je momahu
W cTpaHn. JIpyro, He cMe Ja ce 3aycTaBjba, IVICHM U IIPOJaje CTPaHU TPro-
BaukM OpOJi y HEIIKO/bMBOM IIpOJIasy YHyTpaimuM Bofama Cpouje. Tpehe,
He CMe Jla ce 3ayCTaBjba, IJIEHN U Mpoja cTpaHu 6pop y Hyxu. To je 6pox
KOjI ce 3ampskaBa Ha floMahyM yHYTpallmuM BojaMa 300T BHIIe CIJIE W/IN
36or mpuBpeMeHe obycTaBe IUIOBUJ0E, TOK TPajy OHOCHE CMeTbe Y IVIOBUJ-
6u. Y gpyrom u tpeheM c/rydajy MMyHUTET Y>KMBa BIACHMK TPrOBAavKoT 6pofia,
MIaKO HMje Ap>kaBa. Pasjor mpusHaBama MMYHNUTETA je 3alTUTA IIOBepema y
c110601y M CUTYPHOCT II0BUbe Kpo3 Tyhe Teputopujanue Bope. Vmak, ma ce
oBa c1o6oyia He 61 3/10ynoTpeb/paBasIa, MOBEPIIAL] IMA IIPAaBO Jla 3alUIeHN U
IIpOfia ¥ CTpaHy 6pOoJ| y HeLIKO/bUBOM IPO/IA3y WM Y HYX[IM, &/ CAMO pajiil

26 Y mapumum Socobelge v. Etat Hélénique n3 1951. rog;. Ge/rmjcka KOMIIaHMja je TPajiiIa JKele3HId-
Ke npyre y I'pukoj 1o 0CHOBY yroBOpa KOjJ je ca IOM 3aK/byuiia. YTOBOPOM je 61ta npensubena
HAJUIOKHOCT apbuTpaxke. I'puka HMje HaMMpWIa HeKa IOTpaKMBamba Oe/rMjcKoj KOMIIAHU)H, Te jy
je oBa TyxmiIa. ApOuTpaka je pecyuia Clop y KOpUCT KOMIIaHuje, Kao Tyxuoria. [Tomrro I'puka
HMje XTeIa J1a MCITYHU CBOje 06aBe3e M3 apOuTpaXKHe OJyIyKe, KOMIIaHMja je TpakKiIa 3aluIeHy HOB-
I1a TpuUKe Ap>kaBe y GenrmjckuM 6aHkama, Kako 6u Hammpwita Tpax6uny. Cyp joj je To omycTuo,
YIPKOC HO3MBalby Ty>KeHe Jip)KaBe Ha M3BpuIHM mmyHmteT. Cyn je cMarpao za je 610 mocpean
CIIOp M3 TPrOBMHCKOT IOC/IA, a He M3 M0C/Ia Koju je I'puka nprkaBa o6aB/baja y jaBHOIIPaBHE CBpXe
(unp. pangm onGpaHe 3eMsbe, 3aurTute japHe 6e36egnocTn). Buy. M. Domke, 622.

128



APBUTPAJKHO PEITABAIBLE ITPMBPENHVX CIIOPOBA IIpaBo u nmpuBpepa

HaMUpemba CBOjUX MOTpaKBama Koja Cy HacTaTa TOKOM HeroBOT IIpojlacka
WIN 3aip>kaBama y jomahum Boyjama.”’

Y BasgymnoM caobpahajy 3abpameHno je u3Bplieme (M3BPIIHM MMYHN-
TeT) Ha: 1) Ap>KaBHOM Ba3[AyXOIUIOBY, Ba3AyXOIUIOBY 3a ME[UIIMHCKY IIPEBO3
I BATPOTACHOM BasyXOIUIOBY, 6e3 003upa Ha TO Jja I je CTpaHy WM HoMa-
hn; 2) cTpanom BasgyxomnoBy koju npenehe repuropujy Cpbuje y cxmagy ca
BakehyM mpomnmcuma; 3) cTpaHOM Bas3AyXOIUIOBY KOjy CIETH Ha aepofipoM Y
Cp6uju 360r Buie cute win Apyror 6e3beHOCHOTr pasjora (Ba3gyXoIUIOB y
HY>KIM), IOK Tpaje HYXfa; u 4) CTpaHOM Bas[yXOIUIOBY KOjU je c/leTeo Ha
aepogpoM y Cpbuju mo Hapelemy Hapie>xHOr opraHa. BmacHuK cTpaHor
Bas[yXoIUIOBA Y PyroM, TpeheM 1 4eTBPTOM C/Iy4ajy y)KUBa MMYHUTET, NAKO
HIje Ap>KaBa, M3 Pasjiora salTuTe C1000fe IpesreTa M Mpyxama moMohn y
HYXIu y gomahoj apxasu. JImak, oH He y)KMBa MMYHMTET 32 MMOTPaKMBamba
KOja je HeroB BasJyXxOIUIOB CTBOPMO TOKOM IIperieta wm 6opaska y Cpouju
(HIIp. HaKHAJIa IP>KaBU 3a IIPeNeT, aePOJPOMCKA TaKCa, HAKHAJA 3a OIIPABKY,
HakHazla 3a TopuBo). Hajsas, Ba3fyXoIUIoB KOji je OCHOBHO CpeJicTBO y 0ba-
B/balby IEJIATHOCTY IPUBPETHOT CyOjeKTa He CMe Jia ce IUICHU U IIpojaje.
OBuM cy4ajeM MSBPIIHOI MMYHUTETA BJIACHMKA Bas3[AyXOIJIOBA HACTOjU ce
3aIITUTUTH BasfyXOIUIOBHA JIeJTATHOCT, KaKo O ce IIOfICTaKao HeH pPasBoj,
Kao pusuuHe rpaHe caobpahaja. V3yseTHo, BasjgyXxoIUIOB KOjU je OCHOBHO
CPeICTBO 3a 0OaB/barbe JIEIATHOCTU MOXKE Ce 3aIUIGHUTH M IIPONATH pajiu
HaMupemba IIPOIMCAHUX BPCTa MOTpaXkuBama. 1o cy, y CyIUTHHY, IOTpaXK1Ba-
Ba Y Be3M ca 00aB/balbeM Ba3[yXOIUIOBHE JETaTHOCTH, 300T yera ce MOTY
Ha3BaTM Ba3yXOIUIOBHMM IOTpaxuBamwyMa. OHa cy: 1) moTpaxkmBama Koja
cy obesbeheHa 3a7oroM Ha Ba3[yXOIUIOBY, IpM 4eMy HIje 3HA4ajHO Ia JIN je
OHA YrOBOPHA J/IM 3aKOHCKQ; 2) MOTpaKMBawa HaKHafle LITeTe 300T CMPTU
WINM TeleCHe IIOBpefle M3a3BaHe Ba3[JyXOIUIOBOM JIMIMMA Ha 3€M/bM M/IM Ha
IeMY TOKOM HeroBe ymorpebe (HIp. IojieTaiba, JieTea WIN CIeTama); 3)
HOTPaKMBamba U3 YTOBOPA O IIPEBO3Y WIN APYTOT yToBOpa 0 McKopuirhapamwy
IpeMEeTHOT BasAyXOIUIOBa; 4) MOTPakKMBamba M3a3BaHa TparameM, CIacaBa-
beM, Ipy)XameM oMoy WM 4yBameM Ba3[yXOIUIOBa; 5) IOTpakMBamba 3a
cHa0fieBame (HITp. TOPMBO, MAa3MBO, XpaHa) MM ONIPaBKe Bas3[yXOIUIOBA M/IN

27  Hanomena - Cp6uja je yI/IaBHOM IIpey3ena clydajeBe Cy[CKOT MMyHMTeTa U3 bpucenicke KOHBeH-
I[Mje O yjeHauyaBamby HEKMX IpaBua O MMYHMTETY Ap>KaBHUMX OpojoBa m3 1926. roj., Kako je
u3MerbeHa bpucenckum nporokonoM us 1967. roj., mako je Huje parudukonana. [Tomro Haia
3eM/ba TPETHYTHO HEeMa M3/1a3 Ha MOpe, OBY C/Iy4YajeBy Bake CaMO y PeYHO]j IVIOBUJI0M, MAKO 3aKO-
HOM HNCY OTpaHMYeHM caMo Ha iy. Bui. 3akoH o tprosaukoMm 6pogapctBy PC (Ci. rimacHuk,
96/2015; name y dycuorama: 3TB), un. 274.
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HbeToBe onpeMe.” 3ak/byuyje ce /ia je 3a0parmbeHo U3BpIIemhe Ha Ba3AyXOIUIOBY
KOjy je OCHOBHO CPeJICTBO CaMO pajii HAMUpPeHa ,HeBa3yXOIIOBHUX  TTOTpa-
KUBama.

3. 3abpana apb6utpake c 063MpoM Ha mpegMeT Cropa

Cprcko npaso 3abpamyje apOuTpasky y HEKOIMKO CIydajeBa 360r oco-
OEHOCTH TIpefIMeTa CIopa, Aajyhy y miMa cyfoBIMa MCK/bYIMBY HaJIeKHOCT.

IIpBU c/Ty4aj ce OJHOCH Ha CIIOPOBE ITIOBOJIOM CBOjMHE, IPYTOT CTBAap-
HOT ITpaBa U IIpaBa 3aKyla Ha OpOjy WIN Bas/yXOIUIOBY, KOji Cy YIMCAHU Y
nomahe ymicHuKe. 3a BUX je MCK/bYYMBO HAJIeXKaH IPUBPETHN CYJ| HA YMjeM
HOZIPY4jy ce Hajlasy YIMCHYK IIpefMeTHOr Opojia WIM Ba3AyXoIUIoBa. AKO je
ped o cMeTamy Iocefia Ha OpoAy WIM BaslyXOIUIOBY, OH/la MOXe fa Oype
MeCHO HajjIe)kaH ¥ IIPUBPENHU CyJ| Ha 4ujeM INOAPYYjy ce eCHIO CMeTaibe
THocefia, Iopey Cy/la MecTa Ifie je YIMCHUK Opofia OHOCHO BaslyxoIurosa.”
Pasior 3a 0Baj c/ry4aj MCK/by4MBe HAJIEKHOCTU Cy/la jeCTe Taj IITO Ce y IIPaBy
6pofi0BYU U Ba3[yXOIUIOBM M3je[HAYABAjy Ca HEIIOKPETHOCTMMA, 300T IIXOBE
BeJIMKe BPEJHOCTY ¥ 3Havaja 3a IpUBpeny U 6e30efHOCT 3eM/be Yujy HalMo-
HATHOCT MMajy (T3B. IWIoBehy 0IHOCHO jeTehn fenoByu ApaBHe TepuUTOpUje).
360r Tora ce YCIOCTaB/ba MICK/bY4MBA HAJJIEKHOCT Cyla Y MECTY HIXOBOT
yIIMCa, CIMYHO MCK/BYYMBOj HAIJIEXKHOCTU CyZla MeCTa HajlaKelha HelOKpeT-
HOCTM y CIIOPOBMMA IIOBOZIOM CTBAapHMX IpaBa Ha muMa.”’ OBaj C/1yd4aj
VICK/bY4MBe HAIUISKHOCTHM Cyla He BaXV 3a CTBAPHOIIPaBHE U JIP>KaBIHCKe
CIIOpPOBe KOj Ce TMYy KOIIHeHVX BO3WiIa (HIIp. KAMUOH, ayTo0yc, ayTo, IOKO-
MUTUBA, BaroH), jep OHA HeMajy JpXKaBHY IPUIATHOCT (HAIOHAIHOCT), Kao
IITO je MMajy OpOJOBYU U Ba3JyXOIUIOBH.

Hpyru ciiy4aj MCK/by4MBe HaIJIEKHOCTH Cy[OBa THUYe Ce CIIOPOBa KOju
HACTajy IIOBOJOM WM/IM TOKOM M3BPIUHOT M/IM CTEYAjHOT IIOCTYIIKA. 3a IbUXOBO
pelllaBaibe UCK/bYIMBO j€ MECHO HaMJIeKaH CyJ KOjU CIIPOBOJM M3BPIIHN W/IN
CTeYajH) IIOCTYIIAK, OJHOCHO CyJ Ha 4MjeM IOJPYYjy ce CIPOBOAN M3BpLIE-
mwe.” To je T3B. IpuBIaUyebe MecHe HaJJIeXHOCTH, KOjUM ce HacToju noseha-
TI JIeZIOTBOPHOCT Boljerba M3BPIIHOT WIN CTEYajHOT IOCTYIKA. TUMe ce yma-

28  3aKOH 0 OO/MIAIMOHMM ¥ OCHOBaMa CBOjMHCKOIIPABHMX OJHOCA y BasiyiiHoM caoOpahajy (Cr.
I7IacHUK, 87/2011), wi. 159 n 160.

29  3akoH o mapHm4HoM noctynky (Ci. rmacHuk, 72/11, ..., 55/14; name y dycnorama), €. 52; 3PC3,
4L 56 1 58.

30 Hanomena — V1 'y eHIJTIECKOM IIPaBY Cy CIIOPOBM O CTBAPHMM IIpaBMMa Ha HEIIOKPETHOCTMMA Heap-
6urpabwinn. B. Macleod, Hudson, 762.

31  3IIII, u. 58.
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Ibyje PUBMK OYTOBJIaYeha OBYMX BPCTa IIOCTyNaka 360T HeycklaheHocTn paga
CYZOBa pas3/yyTe MECHe HaJIeXHOCTY 3 CTEYajHU (M3BPIUHM) MOCTYIAK U
3a TTapHIYHEe IOCTYIIKe ITOBOJIOM CTedYaja OJHOCHO M3BpIIema. [IpuBiavemne
MeCHe HaUIeKHOCTM Y KOPUCT CTE€YajHOT (M3BPIIHOT) CyAa je of MoceOHOT
3Havaja 3a IVIOBUAOEHO IIPaBoO, jep OHO MMa IocebHa MpaBWwIa O IIEHU0N
6pojioBa U Ba3IyXOIUIOBA Y MMOBMHY CTEYajHOT AYXKHMKA, KAO M O HUXOBO]
IpoJiaju pafy IpUHYHOT HaMMpema TpakOyHa. >

Tpehu cmydaj objekTnBHe Heap6uTpabMIHOCTH criopa y caob6pahajy
OIIpaB/IaBa Ce MCTVMM Pas3jio3yMa Kao ¥ C/Iy4aj IpUB/Iaderha HALIeXKHOCT Y
KOPUCT CTeYajHOT cypa. Ped je 0 CIopoBMMa IIOBOZIOM OCIIOpaBamba IMOTPaKM-
Bamba IIPUjaB/beHNX Y IOCTYIIKY HBIXOBOT HaMUpermba 13 (POHMA OIIITEr HAuu-
Ha OTpaHMYeba OJrOBOPHOCTM Opojiapa 3a IITETY, KOji je YCIIOCTaB/beH KOJ
noMaher cyma.* 3a Te cmopoBe MCK/BYUNBO je MehyHapomHO HafIexaH JoMa-

32 Pacnpasa - OBaj ci1y4aj 3abpaHe apOuTpayke ce y HayI OCIiopaBa TBP/IIbOM Jja ce 06aBe3a yCTylama

MeCHe HaJJIeXKHOCTY OJJHOCH CaMo Ha CyJIOBe, @ He ¥ Ha apOMTpaKe, jep OHe HeMajy MeCHy Hajlle-
xHoct. Y oppen6u 3I1I1-a kojom ce ypebyje oBaj cimyyaj nck/byunBe Hajl/IeXKHOCTH CyJla ce He CLIOMM-
By apouTpaxke, Beh camo cyzoBu. 360r TOra ce TyMauermeM Ha OCHOBY Pasjiora CypOTHOCTH 3aK/by-
qyje Aa apOuTpaxke Hucy oOaBesHe A yCTyIle IpeMeT cTeyajHoM (u3BpuiHoM) cypy. Ocum Tora,
apOuTpaske Ops>ke pelllaBajy CIIOpoBe Off CY[I0Ba, a YeCTO Cy U Off X CTPYYHHUje 3a IIPeIMeT CIopa,
Te TMMe OTIIajia ONpaBJame IPaBU/Ia O IPUBJIAYEHY HAIJISKHOCTY Y KOPYCT CTEYajHOT, OfHOCHO
usBpuIHor cyza. Bup. Ypom JKuskosuh, Jenena Jleneruh, Ilocnenyie orBapama credaja Ha apou-
TPXHM NOCTYNaK y npaBy Cpouje”, ITIT 7-9/2014, 453-468; M. hophesnuh, 256, 257.
Ynum ce sja ocropaBame OBOT C/Iy4yaja HeapOMTPAaOMIIHOCTM HMje OIPABJAHO M3 TPU pasjora.
IIpBo, 1M/b IpaBWIA O IPMB/IAYEHY HAJIGKHOCTM 3a IApDHMYEHbe Y KOPYCT CTedajHOr (M3Bp-
IIIHOT) Cy/a Huje caMo yOp3ame MapHIMYHMX IOoCTynaka, Beh u objemumeno u ycknabheno pernasa-
e CBUX CIIOPOBA JMCTOT YMILEHMYHOI CTama II0OBOJIOM cTedaja (M3BpIIewa). Taj b je Temko
OCTBAp/bUB, AKO Ce JONYCTM apOuTpa’kama Jla 3alOouMiby MM HACTaB/bajy IOCTYIKE YIPKOC
HOKpeTaky CTeYajHOr OJIHOCHO M3BPIIHOI IIOCTYIKA. Majlo BepoBaTHO Ja 61 pasHe apOuTpake
palITpKaHe 10 Pa3HNM MeCTMMA JOHOCHUIE yje[{HaueHe OJUTyKe TI0BOJIOM OCIIOPEHMX NOTPaXKMBa-
13, HAPOUYMTO KaJi 611 3a CBAKY CIIOp OM/I0 MEPOJIaBHO Pas3IMUNTO HAIMOHAIHO Ipaso. JIpyro, 3a
CTeYaj je CTBapHO HAUIeKAH IIPUBPENHN CYJl, T€ HUje ped O IPUBJIAYerby CaMO MECHE HaJlJIeXKHO-
cry, Beh u 0 MoryhHoj mpoMenn HajiexxHocTy Bpete cyza. Tpehe, ako mapHUYHM CyJ, Kao prKas-
HJ OpraH Mopa Jia YCTYIIM IpeIMeT CTeYajHOM (M3BPIIHOM) Cyly, CBaKaKo Jja TO MOpa Ja yUMHY U
apOuTpaXka, Kao OpraH ca Mame BJIacT! Off Cyha. Y CyHpOTHOM, apOuTpakama Oy ce Jajlo BUIIe
IpaBa HEro CyJOBMMA, IITO je, YMHM Ce, IPABHO HEJIOTMYHO.

33 OG6jawmere — Bposap MMa 1IpaBo Jia OrpaHNYM CBOjy OATOBOPHOCT 3a MAcCOBHY IITETY KOjy je Opo-
JIOM HaHeO CBUM JIMIIMMA jefHUM jorabajem (HIp. cymap, Opofio/ioM, HaCyKBame), TaKo IITO YCIIOo-
crasjba GOH]I 3a HUXOBY HakHay (ommrerHy ¢oun). Y oz je o6aBesaH Jja yIaTyi HajMame IIpo-
HJCaHN U3HOC, Koju ce ofipedyyje mpema perycrapckoj ToHu Opozia KojuM je m3aspao mrretHu forabaj.
Hopyana Maca y Gponjy ce n3padyHaBa MHOXKEH-EM IIPOIMCAHOr M3HOCA Ca YKYIIHMM 6pojeM peru-
CTApCKMX TOHA IpeiMeTHOr 6posa. Ha mpumep, ako 6pox mma 10.000 perncrapckux ToHa, a HajMa-
B M3HOC orpaHmyema je 100.000 amHapa, oHna ¢poux n3Hocu Muwmjapay (1.000.000.000) puHapa.
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hu cyn xop kojer je 6pogap ycTaHOBMO (OHJ OrpaHNYera OTOBOPHOCTH 32
IITEeTy HaHeTy CBUM olTeheHnIMMa jeHuM mteTHUM porabajem (HIp. cymap,
6poponom, noxxap).* Mako Hame npaso npensuba fa ce oBaj cirydaj ogHOCH
caMo Ha MebhyHapopgHy HamnexxHoct sjomaher cyna, Tpebao 61 ra TyMauuTH
TaKo Jla BaKU U 3a CIIOPOBe ITOBOJIOM OIIITET HaYMHA OTPaHUYEtha OJITOBOP-
HocTy 6popapa yHyTap Cpbuje, OHOCHO 3a CIIOpPOBE Y KOjUIM HeMa CTPaHOT
e7leMeHTa (HIIp. olTeheHu je cTpaHal, mTeTa HacTana BaH Cpouje).

YeTBpTH C/Ty4aj 3abpaHe apbuUTpake MpoUCTIYe U3 0cobeHe mpupose
6poja, OZHOCHO BasfyxomaoBa. JJomahu cym MCK/BY4MBO je HamIexaH 3a
norabaje Ha momaheM 6pojy U Ba3IyXOIUIOBY M Kajj ce Hajlade BaH TepUTOpUje
nomahe sem/pe (Hmp. kpaba, pajHu opmHOCHU, pobeme, cMpT, 3aBemiTame,
3aK/byuele yroBopa, HaHolIewe mrTere). CMaTpa ce ma cy gomahm 6pop u
BasyxoIUIoB 1ioBehn, ogHocHo sierehn reoBu fomahe Tepuropuje, Te ce 3a
norabaje Ha BMMa IpefHOCT Aaje fomMaheM IIpaBy M HaJyIeKHOCTY HoMahux
CyZioBa y OfHOCY Ha cTpaHe. OBO IMPaBWIO Ce JOCTIEHO MpUMelbyje Ha Jora-
haje Ha omahem 6pojiy OK IUIOBM OTBOpeHMM MOpeM, Kao ¥ Ha poMahem
Bas[yXOIUIOBY JOK yeTu. Of Iera IIOCTOje Mamby M3y3euy Kaj Opoj IUIOBU
YHYTpAIIbIM MOPEM CTPaHe Ap>KaBe, OTHOCHO KaJ| aBYOH C/IeTH Ha aepOJIpOM
y cTpaHoj apxaBu. Tajja cy cTpaHu Cy/oBM HajylexxHU 3a jjorabaje xojum ce
noBpelyje meH cyBepeHUTET, Nako ce Hece Ha goMaheM Gpony Wi Basgyxo-
wIoBy.” OBaj c/Iy4aj HeapOUTPaOMTHOCTH He OHOCK ce, MehyTum, Ha ofHOCe
Y KOje IIpeBO3WIAL] CTyIIA €A JPYTUM JIMINMMA Y 00aB/baby JIeTATHOCTU YIIO-
TpeboM Opofa WM Ba3yXxoIUIoBa. VICTO BaXK! U 3a Ipyra /nia Koja ICKOPH-

@omy; ce ycrocTaBba KOJ CyAa, KOju BOAM IOCTYIAK OTrpaHMyYerha OfroBopHocTM Opopapa. Taj
HOCTYIIAK je C/IMYaH CTeYajHOM IIOCTYIKY. Y HeMy Cyf, IIOMTO Y GoHy 6pofap yIIaTi IpOIMCaHN
M3HOC, OITIACOM I1031Ba omTeheHnKe, kao oBepuoIle, fia IpyjaBe MOTpaXkKMBamba IITeTa Koja Cy Ipe-
tpue/m y orabajy 3a koju je ¢poHp ycrocrasbeH. 1o ucTeky ornacHor poka, Cyj| Ha pOUMIITY UCIIN-
Tyje M yrBpbyje IpujaB/beHa MOTpaXKMBamba, a HOBEPYOIIE OCIOPEHNX HOTPAKMBAA WM HUXOBE
ocrioputesbe ynyhyje Ha nmapuuiy. HakoH tora cyy pacnopenyje ¢poun mebhy nosepuormma yrsphe-
HMX TIOTPaXMBaIba, IPYM 4eMy CBaKM IOBEpW/IALl HaMMpyje NMOTPaKMBAIbE YMAHbEHO CPasMEpHO
YKYITHOM MambKy GOHJIA y OJHOCY H YKYIIHY Macy CBUX yTBpheHnx norpaxusama. Ha npumep, ako
dboHz MMa MuMjapay AMHApPa, a YKyIHA IIOTPAKMBamba M3HOCE JIBe MIIMjapfie, CBAaKM MOBepIIal]
HaMupyje CBOje HOTPKMBabe YMambeHO 3a jenHy nonosuHy. Bup. He6Gojura Jopanosuh, Onmrrn
HAuMH OIpaHMyerba O OIfOBOPHOCTY PEYHOT IIpeBo3uona pobe, ITpasHu xusom 10-11/1995, Yupy-
xetbe npaBHuka Cpouje, beorpay, 341-351; Cerncnas JaHkoBuh, Omiite orpaHnyerse 0AroBOpHO-
CTM Y YHYTPAII0j I10Buaom, I1117-9/2014, 354-374.

34  3TB, un. 780.

35  Munenko Kpeha, MehynapooHo jasno npaso, Ilpasun dakynrer Yuusepsurera y beorpany, beo-
rpan 2014, 396.
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mthaBajy 6poj nim BasgyXoIUIOB Y ITOCTOBMMA KOji HUCY IIpeBOo3 (HIIp. cIaca-
Balbe, TEIJbEHHE, ICTPAKIBADE).

[Tetn cmydaj 3abpaHe apOUTpaxke je CIOp O HArpajyu 3a CllacaBarbe
moMaher paTHOT WM APyTOT jaBHOT IUTOBWIA (HIIp. HOMMIUjCKK Opof), jep je
3a Ibera MCK/bYYMBO HajylexkaH pgoMahu cyx. Y TakBOM CIOPY TY>KEHUK je
p)KaBa, HeKY HeH OPraH WIN [JPYro jaBHOIIPABHO JIMIe, KA0 BJIACHUK W/IN
KOPMCHMK IUIOBJ/IA Y jaBHOIIPAaBHOM MHTepecy. 360T Tora ce MHCUCTMPA HA
IbJXOBOM MIMYHWUTETY IIpe]] CTPaHuM opraHuMa. HajyiexxHocT apourpake mim
CTPAHOT Cyfla Y OBOM CJIy4ajy He MO>Ke Jla ce oCIopu ako ce momaha fpkasa
OfipeKHe CBOT MMYHNTeTa nOc/ie HacTaHKa criopa (HIIp. 3aK/byderbeM apOuTpa-
XKHOT CIIOpa3yMa, Ty)KOOM WIM YIYIITakbeM y PAaclpaBy O IPeiMeTy CIOopa
npey apOUTpaXXoM WM CTpaHuM cypoM). Onpuname oj MMYHUTETa npe
HacTaHKa cropa (HIp. apOUTpaKHUM CIIOPa3yMOM) jecTe HUILITABHO, jep je
OHO 320pambeHO 3aKOHCKNMM IPABWIOM O MICK/BYUMBO]j HAJJIXKHOCTI ToMaher
cyna. VI oBaj cydaj HeapbutpabuiHocTy Tpebano Ou fja ce MpOIpY Ha CIIo-
poBe 6e3 CTpaHOT ejleMeHTa, MaKo II0 3aKOHY BaXKu caMo 3a MehyHapomny
HaJyIeXXHOCT goMmaher cyza.

Hajsan, mectyt crrydaj y xojeMm je jomahu cyj MCK/bYyIMBO HaJlIeXKaH y
KOHKYPEHIIVj! ca CTPaHUM CyfoBMMa (apOuUTpakama) BaXU 3a CIIOPOBE O
HaKHajiM TeTe 300T cyfjapa y KojeM y4ecTByje floMahe paTHO WIN Pyro jaB-
HO wroBMno. OH ce onpaBiaBa MCTUM Paso3uMMa Kao M C/Iy4aj Harpaje sa
CllacaBaibe, Te 3a Ibera Bajke MICTa IPaBMJIA.

VII 3akpyyak

OBaj pap HMje IMMCaH y HAMePU JIa ce y IIPaKcy CIpoBefie 3abpaHa pajia
apoutpaxa y Cpbuju, eh y HaMmepn fa ce OTK/IOHM PU3MK YCTaBHOT CIIOpa O
BIXOBOj onylTeHoCTH. 360r npasuHe y YcraBy Cpbuje, kao u 360r Heofpe-
huBama apbuTpaxke kao BpcTe cyfia y 3aKOHY 0 apOUTpakyt, IIOCTOjH PU3MK A
TyOMTHUK apOMTPa’KHOT CIIOpa OCIHOPU apOUTPaXKHY OIIYKy TBPHILOM Jia je
HeycTaBaHa. Moryhe je ma ombuje fa m3BpiyM apOUTpaKHY OIJIYKY, Te fa
IOKpeHe IIOCTYIIAK IIpef] Y CTaBHUM CyHOM I103MBajyhi ce Ha ycTaBHA IpaBy-
Jla KOja je HaBOJHO MCK/BY4yjy. 360T Tora ce y pagy objalimaBajy pasnosn
KOj! OIIPaB/IaBajy MIMPOKO TyMaderhe YCTABHUX IPaBIIa O pelllaBamby CIOpo-
Ba M 3aITHTH IpaBa rpabhana. Unnu ce, mebyrum, na HU Ta ompaBpama HUCY
[IOBOJBHO 4YBPCTa fa ce o060opyu jacHa IpaBHA JIOTMKA y TyMademy YcCTaBa
Cpb6uje, 110 K0joj Cy CyIOBM jeIMHM OPTaHM 3a[[y>K€HM 32 pelllaBambe CIIopoBa y
Haoj 3eM/bi. 360r Tora 61 6110 Haj6osbe Kaj 61 ce YCTaB JJOIYHIO Y OBOM
HNUTambY IIPABIIOM O HAJJIEKHOCTI apOUTpaka 3a pellaBaibe CIIOPOBa, C THM
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fa €€ YIIYTM Ha 3aKOH pajin mbUXOBOT I[eTa)'I)HI/IjeI‘ YPebI/IBaH)a. ITowmro ce TpE-
HYTHO YcraB Mewa, U TO 6ar Y OUTamy CyACTBa, IIPUINKA je Aa CE€y bera yHe-
Ce U OllMCaHa JOIIYHaA.

Y Cpb6uju je ap6UTpakHM HauMH pelllaBaiba CIOpoBa c1abo pasBujeH,
JIaKO 332 TO HeMa OIIpaBJlamba, IOTOTOBO KajJl Ce IMa Y BUAY CIIOPOCT Y HEIOY-
3JAHOCT HAlMX CyfioBa. Y caobpahajy ce y Cpbuju apburpaxe jour Marmbe
KOPICTe 3a pelllaBaibe CIIOPOBa HEro y APYIUM JIeIATHOCTIIMA, A IIOTOTOBO Y
nopebemwy ca cTpaHuM 3eM/baMa, YIPKOC IIPETHOCTUMA KOje IPY>Ka Y OFHOCY
Ha CYJICKM HauuH pelllaBarba CIIopoBa.’ 360r 6p3nHe ofiBujama, caobpahaj e
TPIM Ipeyre CIIOpoBe, KaKBM Cy KOJ| HAC Cy/ICKI. bp30o oKoHYame criopa y4e-
cHunyMa y caobpahajy (ump. mpeBosuonyuma) omoryhasa apourpaxa. I[Topen
Op3MHe 1 jef[HOCTABHOCTM IIOCTYIIKA, IOCeOHAa IpPeFHOCT apOuTpaka Hap
cynouma y Cpbuju jecre myxosa eha crpyynoct. CTpaHKe y CHOPY MOTY Ja
MIMEHYjy 3a apOuTpe cpyumake 3a caobpahaj, koju 4ak He MoOpajy ma Oymy
HpaBHMIM (HIIp. MHXKemwepu 3a caobpahaj, MammHCTBO, TexHONMOTNjy). TakBy
MoryhHOCT HeMajy y cyfoBuUMa, jep CyA caM onpehyje mocrymajyher cymujy,
opHocHo Behe. Ocum Tora, gomahe cyamje cmabo mosHajy caobpahajao npaso,
jep ce 0BO MajIo M3y4yaBa Ha foMahyuM yHUBEP3UTETHMA, MAKO je OHO jeJlHa Off
Hajuelnrhe MpUMemMBAHUX TPaHa IIpaBa y Mpakcu. 300r Tora ce mpenopydyje
y4eCHMI[MIMa Y MMOBUHCKIM OJHOCUMA y caoOpahajy ma 1mTo Buie yroapajy
HAJUIeKHOCT apOuTpaske 3a pelllaBarbe CIIOPOBA, Y3 YIIO30pewe Jia BOJle pady-
Ha O MMTAa’kJMMA Y KOjUM je OHa 3a0parbeHa.

36 O mpepHOCcTMMA apbuTpaxe Hajx cymoBuma Buj. F. Berilingieri, 199, 200; Macleod, Hudson, 3;
Ahmed Saad, Ziha Rizvi, Maritime Arbitration — Legal Perspectives, Court Uncourt, vol. 4, 2017, 8;
M. Tpajkosuh, Mehynapoono..., 25-31; T. Pajuennh, 311.
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PERMISSIBILITY OF ARBITRATION IN GENERAL
AND IN TRAFFIC PARTICULARLY"

Summary

The writer of this paper considers constitutionality of arbitration in Ser-
bia, as a special method of solving the contests and protecting the rights of per-
sons at law, which is concurrent to judicial method. The Constitution of Serbia
recognises just judicial way of protecting the rights of persons at law, which
makes doubt if the arbitration is permissible at all. The writer thinks that there
is a mistake in the Arbitration Act of Serbia, because it does not define arbitra-
tion as a type of court formed by the will of the parties in contest. He also consi-
ders permissibility of arbitral way of solving the contests in traffic, where exists
justifiable reasons for its prohibition in special cases.
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