Anexcanoap JAKIINR’

ITPABO HA APBUTPAIKY

Pesume

Yemasom Penybnuke Cpbuje (PC), kao u mehyHapoOHUm uHcmpyme-
muma 3a 3aumumy pyockux npasa npaso Ha myxoy ce apanmyje ceuma, na
U npasHum cybjekmuma Koju cy cnaboz UMOBUHCKO2Z cmarbd. Y nocmynky npeo
MehYHAPOOHOM MP2OBUHCKOM APOUMPANcom mo Huje cay4aj. 3akmwyuervem
NyH08ANHO2 APOUMPANHO2 CnOPA3yMa Cmparnke ce 00puuy 2apamyuja Koje
nocmoje kaoa nocmynak eode nped opxasHum cyoosuma. C opyze cmpane,
3aKbyUervem NyHOBANHO2 ApOUMPANHOZ CNOPA3YMA 34 CMpanke Hacmaje npa-
80 Ha apoumpancy. Mehymum, y Ho8Uje 8peme OpiHABHU CYO08U He MOePULULY
HecnocoOHocm 3a naahare Mpouikosa apoumpaiHoz NOCMynka Kao pasnoe
3602 uujez Ou ce NocmMojarba CMPaHKama yckpamusio npaso Ha NPasHy 3auimu-
my. Osakea HecnocoOHOCH Mode 0a UmMa 3a NocreOUuly U npecmanax y2080pa
o apoumpaxcu. Tume ce omeapa u npobnem oopeherva oupexmre mehyHapooHe
HaOnexHOCMU cy0068a npeod Kojuma cmparke mozy 0a 0Cmeapyjy c6ojy npasHo-
3awmumuy nompeoy.

I VYBop

Y wracuuHMM fiemmmal Koja TpeTupajy mpobmeM mebhyHapopHe Tpro-
BuHCKe apbutpaxe (MTA) moHaB/pa ce Kao MaHTpa Ja je IIOCTYIAK IIpe
apOUTPaXXOM HayieKo e(MKACHU)I, Iy U [a/IeKO CKYIUbM HA4MH Ja CTpaHKe
OCTBape CBOjy MPaBHO3ALITUTHY ITOTpeOy HEeTO IITO je TO CIy4aj Ipef piKaB-
HUM cypoBuMa. Takobe, y ucrum pagoBuma 06jaB/beHIM IIpe JTeceTak TofyHa

Peposan npodecop Ha IIpaBHom dakynrery YHuBepsurera y beorpany

1 Alan Redfern, Martin Hunter, Law and Practice of International Commercial Arbitration, 4th edi-
tion, London, 2004, 22-23; Julian Lew, Loukas Mistelis, Stefan Krol, Comparative International
Commercial Arbitration, Kluwer, 2003, 5-8; Laurence Craig, William Park, Jan Paulsson, Internati-
onal Chamber of Commerce Arbitration, 3rd edition, Oceana Publications, 2000, 1.
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MajIo Iakme je mocBeheno mpobmeMy obaBese cTpaHaka Koja ce OfHOCK Ha
wiahame npegyjmMa TPOIIKOBA 3a pajj ap6uTpaxkHOr TpubyHasa.”

I'py6o rosopehu, mpaBWIHNINM MHCTUTYIMOHAHUX apOUTpaxka Ipex-
Bubajy u maHac, 6es msyseTka, fla je cBaka Off CTpaHaka y apOUTpaXKHOM
HOCTYIIKY Ay’KHA Jja IIPeJiyjMyU TPOIIKOBe 3a paj apburpakHor TpuOyHama.’
Takobe, npaBwiHNIMMa je peaBuheHo U pelreme 3a CIy4aj la CaMo TYXKU-
Jal, YIJIaTU CBOj JeO TPOIIKOBA apOUTPa’KHOT MOCTYHKA. Y TOM CIy4ajy,
laKsie, KaJia Ty)KeHM 13 OM/I0 KOJ pasjiora He IUIATH CBOj [ieo IpelyjMa Tpo-
IIKOBA ITOCTYIIKA, Ha TYXMOIIA ajia o6aBe3a a y L[eJIOCTH IUIATH MIpeflyjaM 3a
TPOLIKOBE apOUTPa>KHOT MOCTYIIKA. AKO, NaK, Ty)KWIal, OBaKO He ITOCTYIIN,
cMaTpa ce Jia je 3aXTeB, Tj. Ty>kOa moByyeHa.*

Nsyserak je unnno jeguuo Ilpaswmnuk CTA mpu IIKC, u 10 Kako y
Bepsuju u3 2007. roguHe, Tako M y caBpeMenujoj Bepsuju us 2014. rogune,
kao un IIpaBumauk Cranse apbutpaxe npu [IKC us 2016. rogune. Hanme, y
HOCTYNIMMA IIpefi OBOM apOMTPa’koM jefiMHO je TyXwIal y obaBesu fia y
IIeJIOCTH IIpefyjMy TPOLIKOBe apOMTPa’kHOT INOCTYNKAa. AKO TO He Y4INHM,
cMaTpa ce fia je Ty>k0a ImoByJeHa.’

Y cymtuHy, y apOUTpasKHUM IOCTYIIIMMA Moryhe je ma cTpaHke (Hajue-
mhe Ty)XeHM KOju ce cyodaBa ca TYOMTKOM CIIOpa) IIOCTYIAjy JWIATOPHO.® Y
jemaH off HajepMKaCHMjMX HauMHA OICTPYKIVje apOUTPaXKHOT IIOCTYIIKA ClIaja 1
MoryhHOCT Ty>xeHoOT fia on6uje ma wraha mpejyjam 3a TPOIIKOBe MOCTYIIKA, YMMe
OBaj 3Ha4aj (PVHAHCHMjCKU TepeT Ipeballyje Ha TY>KUOIA. AKO TYXKWIal] Huje Y
MoryhHOCTH! Ia IIpefyjMu LIeJIOKYIIHe TPOLIKOBEe IIOCTYIIKA, TY>KeHV IIPYIMEHOM
OBe ,,TepIJICKe” TAKTHKe’ IOBOMIY Y IINTakbe VI TY>KIOUYEBO IIPaBo Ha TYXKOY.

2 Bup. na npumep Matti Kurkela, Santtu Turunen, Due Process in International Commercial Arbi-
tration, 2nd edurnon, Oxford University Press, 2010, 98-99.

3 Yitan 37 cras 2 ICC Arbitration Rules (2017); wiau 24 cra 1 Arbitration Rules (2014), London Court of
International Arbitration; wian 51 craB 3 Arbitration Rules of the Arbitration Institute of the Stockholm
Chamber of Commerce (2017); wnan 41 cras 1 Swiss Rules of International Arbitration (2012).

4 3a Bulle JeTa/ba O IPABMIMMA JIPYTMX MHCTUTYIMOHAIHMX apOutpaxa Buj. Nadia Darwazeh,
Simon Greenberg, “No One’s Credit is As Good As Cash: Awards and Orders of the ICC Advance
on Costs”, 31 Journal of International Arbitration, Vol. 31, 2014, 557-574.

5 Bup. wian 57 Ipaswinka CTA npu IIKC y Bepsuju u3 2007. rogune, Cr. enacHux PC, 6p. 52/2007,
oxHocHo wiaH 54 ITpasmmanka CTA npu ITKC y Bepanju u3 2014. ropuse, Cr. enacuux PC, 6p. 2/2014,
e wiaH 51 IIpasmianka Cranue apourpae npu IIKC, Cr. enacrux PC, 6p. 101/2016.

6 Michael Lazopoulos, Thomas Rohner, “Respondent’s Refusal to Pay its Share of the Advance on
Costs”, ASA Bulletin 3, Vol. 29, 2011, 549-573; Xavier Boucozba, Yves Marie Serinet, “Les princi-
pes du proces équitable dans I'arbitrage international”, Clunet, 2012, 87.

7  lloxm ,repm/ICKOM TaKTMKOM® ce IOfjpasyMeBa CBaKa pajiiba WM IIPOIYCT CTPaHaKa Koja MMa 3a
b J1a 00€CMIICIIV MM OJfYTOBJIauy IIPaBMYHO OfIBUjambe apOuTpaxkHor mocrynka. Bua. Giinther
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Hanme, He peTKO, Y HallleM, &/l U y CTPAaHUM IPaBHUM CUCTEMMMA,
jaBpa ce cimefeha KoHcTenmanuja crydaja® Ty)Kwial, yIpKoc TOMe IITO je
3aK/bY4O Ca TY>KEHUM CIOpasyM O apOUTpPaky, IOJHOCK TYKOY JIp>KaBHOM
CYZy; Ty’KeHM Ce TI03MBa Ha IIOCTOjambe apOUTPaXKHOT CIIopasyMa, Te Cy, Ipa-
BIIHO, cnefiehu usBope Hopmu o MTA?, ombaiyje Ty>k6y Kao He[OMYLITEHY;
TY)XWIAL, IOTHOCK TYXOy IpeJ apOuTpa>koM, OHAKO KaKo je To mpepsuleHo
apOUTPaXHUM CIIOPA3yMOM, /1N TY’KeHM 0f0Mja CBECHO ¥ HAMEPHO Jla CHOCU
CBOj JIeo TIpefiyjMa 3a TPOLIKOBe apOUTPasKHOT ITOCTYIIKA, TOK, C APyTe CTpaHe,
Ty>KmIanl wiaha cBoj eo mpefyjMa 3a TPOIIKOBE apOMTPasKHOT IOCTYIIKA.

AKO TyXuIall HMje y MOTYhHOCTH Ja TI/IaTH U OHaj Jleo IpefyjMa 3a
TPOLIKOBE apOUTPasKHOT MOCTYIIKA Koje je Tpebalo la CHOCK TYXKeHU, TY>KeHI
je TTOCTUTao CBOj LIMb: Tyx0a MOfiHETa ApOUTPAXKM Ce CMATpa IIOBYYEHOM, JIOK
je Ty>x0a IIoJjHeTa AP>KaBHOM Cy/ly HeJIOIyLITeHa. Y pe3y/ITaTy TY>KIIall OCTa-
je 6e3 IpaBa Ha ITPaBHY 3aIUTUTY KOjy My TapaHTyje YcTaB, I1a 1 MehyHapoman
MHCTPYMEHTM 3a 3aIUTUTY JbYICKUX IIPaBa.

Mebyrum, npobiem Herrahama MPETXOAHUX TPOIIKOBA APOUTPAXKHOT
IIOCTYIIKA JIAJIEKO je CTIOKEHM)U HeTo IITO je TO Y yBoAy usnoxeHo. OH 3agupe
y caMy CYIITHMHY IIpaBa Ha TY>K0Y, Tj. IIpaBa Ha IPaBHY 3alUTUTY.

II IToce6HO 0 OKBUPY KOju mMOCTOju y IpaBHOM cucremy PC

3aKOH 0 apOUTpaXM cafip>Ku oApendy kojom mpensuba fa crpanke (y
MHOXXVMHH) CHOCE TPOIIKOBe apOuTpake. Y3 TO, CXO/JHO HOpMM WiaHa 18 cTa-
Ba 3 3A, cTpaHKe Cy Jy>KHe J1a, Ha 3aXTeB apOUTPa>KHOT CyZia, YHAIIpey IjIaTe
TPOIIKOBe apouTpaxe.'”

Mebhyrum, 3akon (wian 18 craB 4) mpepBuba /ja MHCTUTYIVMOHAIHE
apbutpaxe came ,ypehyjy“ Tpoukose apburpaxke M Tapudy TUX TPOLIKOBA.
OBako pefyuroBaHa HOpMa ce CyIITHHCKN pa3/IiKyje off HopMe WwiaHa 18 craBa 2
3A xoja mpensuba f1a MSHOC TpouIKOBa apouUTpaxke ,yTBphyje“ apouTparkuu

J. Horvath, Stephan Wilske, “Chapter 6: Conclusion and Outlook”, Guerrilla Tactics in Internatio-
nal Arbitration (eds. Giinther J. Horvath, Stephan Wilske), Kluwer, 2013, 341; Sarah Whittington,
“Timor-Leste v. Australia: “Guerrilla Tactics” and Schoolyard Bullies in State Arbitration”, Arbi-
tration Law Review, 2014, 438.

8 Bun. npecyny Ilpuspennor cyna y beorpany 12 I1. 1344/2010 (neo6jasbeno); BDMS Ltd v Rafael
Advanced Defence Systems [2014] EWHC 451 (Comm).

9 Bup. wian II craB 3 Hbyjopliike KOHBEHIMje O NPU3HAY M M3BPIIEHY CTPAHMX apOUTPAKHIX OIITYKa,
Cn. nucm COPJ, 6p. 11/1981; wnan 14 3akona o apéutpaxu - 3A, Cr. enacHux PC, 6p. 46/2006.

10 Ompenda o TpoukoBuMa apburpaxke Huje cappkana y sepsuju UNCITRAL Model Law op 1985.
HUTH JOLHMje, Y MojmduKoBaHoj Bep3uju Mogpen 3akoHa of 2006. rogmHe.
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cyn. Jakte, MHCTUTYLIMOHA/IHe apOuTpake came ,,ypehyjy“- HopMupajy HaunH
Ha KOj! CTpaHKe CHOCe TPOILIKOBe apOuTpaske, JOK, BepoBaTHO (a contrario) ad
hoc apbutpaxe camo ,,yTBphyjy“ BUCHHY TPOIIKOBa apOUTPa’kHOT MOCTYIIKA,
OK caM 3akoH ypel)yje HauMH Ha Koju CTpaHKe CHOCe TPOIIKOBe apOuTpasKe.

OBako pefuroBaHa HOpMa CYLITMHCKY OJICTYIIA OJf IPUHIINIIA AyTOHO-
MIfje BO/be CTPaHaKa, Tj. Off (pyHaMeHTa/THOT Hade/la y apOUTPaKHOM IIPaBy
lla y apOuUTpaskHOM CIIOpasyMy ypeDyjy mpumapHO cBa ImuTama Koja ce Ty
apOMTPasKHOT IIOCTYIIKA, YK/bY4yjyhul OBJie 1 berose TPOLIKOBE, KA0 1 HA4MH
CHOIIeHa OBUX TPOLIKOBA.

Ho, unHu ce fa je 3akoHojaBall OBfie MMao y BUAY KaKO Jia MOJP>KK
jelMHCTBEHe HOpMe Koje je caap>kao panuju I[Ipasmwmnuk CTA npum IIKC, a
Koje janac cajpxu [IpaBwiaNk o cramnoj apburpaxu npu IIKC. Taxo, apou-
TpaKHOM IIpaBy je Helmo3HaTa HOpMa KojoM ce IpefiBuba ma apbutpaka Moxke
la ombuje fa pellaBa CIOpP ¥ Kajia je lbeHa HaJJIeXKHOCT YTOBOPEHa, aKo CIIO-
pasyMm 0 apOMTpa>kul MM YTOBOP O OCHOBHOM IIPaBHOM IIOC/TYy HUCY Y CKJIAZy
ca HaJIe>XKHOCTVMA U Hade/Ma apouTpaxke'.

Ocnm Tora, u IIpaswmauk CTA npu IIKC n panac saxehn ITpaBnn-
Huk Cranze apoutpaxe npu IIKC cappike npgeHTHYHe HOpMe KOje ce OfHOCe
Ha obaBesy Imahama mpefyjMa TpPOIIKOBa 3a paj apOUTpaxke, M TO KaKO Y
noreny Tyx6e, Tako U y IOIIefly MOTYRHOCTY IOJHOLIeha IPOTUBTYXO0e, I1a
YaK I IIPUTOBOpa pajyu KoMieHsanuje. Haume, unTaBo HopMupame 0BOT IIpo-
671ema noziceha Ha TajaH/ICKy U3peKy ,No money, no honey”.

Taxko, ako 6110 Koja Off CTpaHaKa He IpelyjMy TPOLIKOBe apouTpa-
KHOT IIOCTYIIKA, 32 OM/IO KOjU 3aXTeB KOj je MICTAK/Ia, CMaTpa ce Ja je 3aXTeB
noBykma.'”” Takobe, 3a pasmmky of cBux MOryhmx ImpaBWIHUKA MHCTUTYIINO-
Ha/IHUX apOuTpaxka y cBery, [[paBI/IHMK MHCTUTYLMIOHAIHE apOUTpaXke uuje
je cemmute y PC npenBuba fja Ha Ty>Xnola MCK/bY4MBO IIafia TepeT Jia Ipenyj-
MU TPOIIKOBE apOUTPAXKHOT TOCTYyTIKa .

IIpo6iieMm je wTO cy 00a IIpaBHA aKTa JOHETA y BpeMe Kaja Cy pellermba
»g0 as you pay” IOCTajla aHaXpOHa y caBpeMeHOM IIpaBy MelyHapogue Tpro-
BUHCKe apOuTpaXxe. Jep, IpaBo Ha IIPaBHY 3aIITUTY He cMe f1a Oyzie yckpaheHo

11 Bup. wran 13 [Ipasunanka CTA npu ITKC y Bep3uju n3 2014. roguue; Bup. n wian 10 IpaBuman-
Ka o crajHoj apourpaxu npu [TKC u3 2016. rogune. O HEOPKMBOCTM OBAKBOT pellierha HeMa, Ha
KAJIOCT, IIPOCTOPA Jla Ce U3/IaKe Y OBOM WIAHKY.

12 Bup. ynan 54 cras 5 [IpaBunnnka CTA npu IIKC y Bepsuju n3s 2014. rogune; wian 51 cras 5 IIpa-
ButHnka CranHe ap6urpaxe npu ITKC.

13 Bup. wian 54 cras 1 [IpaBuaanka CTA npu IIKC y Bepsuju n3 2014. rogune; wian 51 cras 1 IIpa-
BitHnka CranHe ap6urpaxe npu ITKC.
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HIKOMe OWJIO Y MOCTYIIKY Ipefi apOUTpa)koM, OMJI0 Y OCTYIIKY IIpefi Ap>KaB-
HUM CyJIOM.

Y npuniyy, [Ipasnnank o ICC ap6urpaxku npepsuba,'* kao yocramom
¥ CBa apOMTpa’KHA IIpaBIUIa ,' Ia CTpaHKe Ha jejHaKe Jie/ioBe IvTahajy npepyjam
TPOLIKOBa apOMTPayKHOT TOCTYIKa (WiaH 37 cTaB 2). AKO je, TIaK, IOfHeTa U
HIpOTUBTYX0a, apOUTPaXKHN CYI MOXKe Ja JIoHece IoceOHe OJjIyKe O BVMCVMHU
TPOIIKOBa apbutpaxe (3a Ty>x6y 1 IPOTUBTYXOY), IIpM UeMy je Tafa TY>KIIal]
Iy’KaH fa IVIaTy TPOIIKOBe Koje je BbeMy apOuTpaka offpefiiIa, a Ty>KeHH, MaK,
CBOje TpoIIKoBe (wiaH 37 cTaB 3). AKO IIpefiyjaM TPOIIKOBA 13 OMJIO KOT PasyIo-
ra He 6yze rrahen, cmatpahe ce fja je 3axTeB oBy4YeH (WwiaH 37 cTas 6).

Y oKBUPY 0BaKBUX apOMTPa’KHUX ITPAaBI/Ia BOJMO Ce IIOCTYIAK y CIIy4a-
jy LP c. Pirelli y xome je apbuTpa’kHa Of/TyKa JIOHeTa TaKoO IUTO je apOuTpaka
ICC onbua fja pacupabiba O 3aXTeBY U3 IIPOTUBTYKOe, jep Ty>KeH Huje IIOCTy-
IO IO pellelby apoUTpaxke M YIUIATHO IMKBOTAH Jieo IpefyjMa TPOLIKOBa
IOCTYIIKA. ATe/aiyony cyx y Ilapusy' je MOHMIITIO OBAKO JIOHETYy apbuTpa-
XKHY OJJIYKY, jep ce OfUTyKOM KpIIJ IIPUHIINII paBHOIIPABHOCTY CTPAHAKA, Te je
OHa, CXOJHO TOMe, IIPOTMBHA Mel)yHapoHOM jaBHOM HOPETKY, C 0031POM Jia je
Ty>KeHOM ycKpaheHo IpaBo Ha IpaBHY 3awuTuTy (déni de justice).

Cynosu cy y nnpecyfaMa npeyseim pesonoame ECJBII koje ce ogHocn
Ha IIPaBO Ha TYXXOy ¥ MCTAK/IM Jia ,[IpaBo Ha TyXOy (le droit d'accés a la justi-
ce) 3HaUM Jla CTpaHKa He MOxXKe 1a Oyzie /miieHa MOTyhHOCTH Jla CBOje 3aXTeBe
u3Hece Ipeq, cyaujy. Yak u ako IocToje pecTpUKIMje y BpLIekhYy OBOr IIpaBa
OHe Mopajy fma Oy/y IIpOIOpIOHaHe 3aXTeBuUMa IIpaBHe apykaBe. OBaj
IIPUHIVII ce IpUMelbyje 1 Ha CyfloBatbe Ipef apouTpaxkama“.

III IIpaBo Ha Ty»Oy ¥ IpaBoO Ha apOUTPAXKy

IIpaBo Ha apbutpaxy (right to arbitration; le droit a l'arbitre) Tpeba
CTPUKTHO PasjIMKOBATH Off TIpaBa Ha TyxXOy (access to a court). OBo MOTOmWe
IpaBo je rapanToBaHo YcraBoM PC (wran 32 craB 1), ma n wianom 6(1)
EBponcke KOHBeHIMje O JbY[ACKMM IIpaBMMa I OCHOBHUM cnobopama
(EKJBII), mok je mpaBo Ha apOUTpaky MCK/BYYMBO YTOBOPHOT KapakTepa,
Oymyhu j1a ce 3acHMBa Ha BaMTHOM apOUTPaXKHOM CIIOPA3yMYy.

14  ICC Rules of Arbitration (2017).

15  Bup. unan 51 craB 3 Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of
Commerce (2017); wran 24 craB 1 Arbitration Rules of the London Court of International Arbitra-
tion (2014); yian 41 craB 1 Swiss Rules of International Arbitration (2012).

16  Cour d’Appel de Paris, 11. nov. 2011, LP. c. Pirelli, Juris claseur périodique, G (2012) 843, no. 6,
notBpayo Cour de cassation, 1ere, 28 mars 2013, Pirelli c. LP, Revue d’arbitrage (2013), 746.
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I'py6o peueHo, rapaHimje cafipskaHe y KOPIIYCy IIpaBa Ha IPaBUYHO
cybeme He IpyUMemyYjy ce IMPEKTHO HA IOCTYIAK IIpey MehyHapogHuM Tpro-
BUHCKMM apOuTpakama.'” OTyfa, cTpaHke y apOUTpa)KHOM MOCTYIIKY, U3Mehy
OCTajIoT, He MOTY fla ce I03MBajy Ha o0aBe3y Ap>KaBa Jla CTpaHIM Koja je
JIOLIeT MMOBMHCKOT CTamba 0be36enu 6ecruiaTHy npasHy momoh.'®

Vmak, cutyanuja u Huje TOMMKO jaCHa HAKOH IIpecyzie EBporckor cyaa
3a mpyacka npasa (ECJBII) y cinyuajy Regent Company v. Ukraine us 2008.
rogune”. Y oBoj npecyu ECJBII je n3pmunTo ucrakao fa ce o I10jMOM ,,CY/l
YCTQaHOB/beH 3aKOHOM®, y cmucny wiana 6(1) EKJBII, cmatpa u apbutpaskuu
cyz. ClnencTBeHO TOMe, CBaKM ITOCTYIIAK Ipef apOuTpakoM Mopa Ia IpYyXu
JICTE OHE TapaHLyje Yije ucnymeme KoHBeHIja 3axTeBa 1 Y Be3M ca IOCTYTI-
IVIMa KOj! ce BOje IpeJ| Ip>KaBHUM cypoBuMa. Takobe, cBaka apOurpaskHa
OITyKa MOpa Jla YZOBO/BM VICTMM OHMM 3aXTeBVMa KOji ce IIOCTaB/bajy U 3a
OITyKe JIpKaBHUX CY/[OBa.

ITomarraj rope nHasepene npecyne ECJBII tpeba cxBatutu Ha cinepehn
HauyH: npecyna ECJBII pupektHo o6aBesyje M apOUTpe y apOMTpakHOM
IOCTYIIKy. Jmak, fpaBa He ofroBapa 3a paj apouTpaska. Amu, Ap>KaBHU
CYZIOBM Cy Y 00aBe3y Ja y IOCTYIKY 3a MOHUINTAj apOUTpaskHe OTyKe WM,
IAK, Y TIOCTYIIKy er3eKBaType CTPaHMX apOMTPaKHMUX OUTyKa KOHTPOJIMIIY
KOJIMKO je apOUTpaXKHU CyJ, [OLITOBao rapaniyje us wiada 6(1) EKJ/bIIL. Ako
TO IPOIIYCTE Jia Y4MHe, Ap>KaBa wianuna KoHBeHIMje oArosapa 3a IOBpeny
o6aBesa Koje je IIpeysena npucTynameM KOHBEeHIM)IL.

IV OcHoB apO6uTpakHOT CygoBama
1. Yrosop o ap6urpaxu

OCHOB CBaKoT apOUTPaKHOT ITOCTYIIKA jecTe IyHOBaXXKaH apOUTPaKHI
CIIOpasyM, JJaK/ie YTOBOP KOjUM ce CTpaHKe Ofipudy IIpaBa Jla 3aXTeBajy IpaBs-
HY 3aIITUTY IIpef AP>KaBHUM CYLOBUMA. VICTOBpeMeHO, CTpaHKe ce, Ha Taj
HauJ[H, OfPUYY ¥ KOPIIyca IIpaBa Cafp>KaHMX Yy OKBMPY CHMHTarMe IIpaBoO Ha
IpaBUYHO cyhemwe,” TuMe, yjeJiHO, U TIpaBa Jla Off p>KaBe 3aXTeBajy OecIriat-
Hy IpaBHYy NoMoh y c/y4ajy Hecrmoco6HocTH 3a rahamwe TpolikoBa apOouTpa-
YKHOT ITOCTYTIKA.

17 Bun. peraspumje Aleksandar Jaksié, Arbitration and Human Rights, Peter Lang Verlag, 2002.

18  Bun. leading case ECtHR, Airey v. Ireland, npecyna ox 9.10. 1979, Series A, no. 32. 3a Butie jera-
pa Buj. A. Jakumh, Komenmap Eeponcke KoH8eHYUje 0 bYOCKUM NPABUMA U OCHOBHUM C10600ama,
beorpap, 2006, 177-178.

19  ECtHR, Regent Company v. Ukraine, npecyna oy 3.04.2008, map. 54.

20  B. ECtHR, Souvaniemi and others v. Finland, 1 pecyna ox 23.02. 1999.
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Jnak, y HeKuM KOHCTe/naljamMa cay4ajea ¢pyHaHCKjcKa HeMoryhHoCT
wiahama TpolikoBa apOUTPaXKHOT OCTYIIKA MOXKe Ia MIMa 3a MOCTIeNIy déni
de justice WTO je, CBaKaKo, IPOTUBHO He caMO Mel)yHapOITHUM MHCTPYMEHTH-
Ma 3a 3aLITUTY JbY[ICKMUX IIpaBa Beh 1 Mel)yHapoiHOM jaBHOM MOpETKy Kako ce
OH CXBaTa y apOUTPa’KHOM ITOCTYIIKY.

2. Tyxxwunan Huje y MmoryhHOCTH fa IIaTH pemyjaM TpOUIKOBa
apOMTpa>kKHOT MOCTYIKa

Tyxwran koju je 06Be3aH Ba/baHUM APOUTPAKHUM CIIOPA3yMOM, /N
Koju HUje pMHAHCHjCKNU Y CTamby Aa IVIATH IIpeflyjaM TPOLIKOBA apOUTpaskHOT
IIOCTYIIKA, HajIasy) Ce Y U3Y3€THO TELIKOj IIPOLECHOj CUTYalluju. Jep, y IpUH-
LUy, aKO TYXXWIAIL] Y JMCTOj IPAaBHOj CTBapu IojHece TYXOy Cyay, Cyx je
IyXKaH Ja OBaKoO MOAHETy TyXOy ofbaly Kao HeZOIYLITeHY, OCHUM aKO CY[
YTBPAM Ja je YTOBOp O apOUTpaky OUNI/IETHO HUIITAB, 6e3 fejcTBa MIn Jja ra
Huje Moryhe usBpumttu (inoperative or incapable of being performed).”!

Y 0BOM KOHTEKCTY, aKO je apOUTpaXkKHM CIOPasyM IIyHOBaXKaH, IIOCTa-
B/ba Ce NUTame KAaKO ITOCTYIMUTHM aKO TYXXWIALl JIOIIer MMOBMHCKOT CTama
UIIAK IOfIHece TY>KOy JIp>KaBHOM CyZy, @ TY)KeHU ce II030Be Ha ITYHOBaXKaH
apOUTpKHU CIIOpasyM. Jep, ako cyj Tyx0y oxbamy, oH TuMe de facto kpeupa
CUTYaLIMjy y K0joj je Ty>Kial, ocTao 6e3 IpaBa Ha IIPaBHY 3alUTUTY. Pememe
OBe CUTyaluje HMje jeIMHCTBEHO ¥ 3aBUCU Off IIPABHOI CUCTEMa y KOMe ce
po6JIeM IOCTABYO.

Takole, Basba HaIyIacuTH Ja pelllerba MOTY [ia Bapypajy 1 Off JoMalliaja
Havera Kompetenz-Kompetenz y mojefuHUM IIpaBHUM cUcTeMuMa. Tako, Ha
HIpUMep, Y OHMM IIPAaBHMM CUCTEMIUMA Y KOjUMa je MOryhHOCT MHTepBeHIIuje
Ip>KaBHUX CyZIOBa y apOUTpaXKHM ITpoliec cBefieHa Ha MyuHUMYyM (PpaHIiycka,
Ha IpyuMep),”* Ip>KaBHU CyJ YOIIILITe HeMa MOTYhHOCT [ja ce M3jacHNU O IMUTambY
HMYHOBXHOCTU M M3BPIIMBOCTY apOUTPAXKHOT CIIOpasyMa CBe JIOK Ce MOCTY-
IIaK Ipex apOuTpakoM He okoH4a. Tako, y ciydajy Lola fleurs y kome je Are-
nanyonu cyy y [Tapusy® mornmrtio apburpaxuy omyky soor déni de justice,
CyJl je CTao Ha CTAaHOBMINTE Jla HajIpe apOMTpaka Tpeba /la OMIYdN Ha KOjI
HauyH he omoryhmrtu Tyxuony yxmusame IpaBa jia IofgHece TYXOy, 4aK I

21 Bup. unan II cras 3 Ibyjopiuke kouBeHnymje; wian 14 3A; wian 8 craB 1 UNCITRAL Model Law
(2006).

22 Bup. wran 1448 cras 1 Code de procédure civil.

23 Cour d’Appel de Paris, Société Lola fleurs c. Société Monceau fleurs et autres, 29 fév. 2013, Bull.
ASA (2013), 900.
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Kajla 3a TO HeMa CPeJiCTaBa, a Jja IPKaBHU CyJ, CAMO HaKHAJHO KOHTPOJIMILE
fla JI1 je apOUTPAKHU CYJ TYXKHOILY YCKPATIO IIPaBo Ha IIPABHY 3aIUTHTY.

a) Packuo yzoeopa o apbumpaxcu

Y curyanuju y Kojoj Ty>KwIal Huje y MOTyhHOCTH Jja CHOCH TPOLIKOBE
apOUTPa’KHOT TTOCTYIIKA, HEMA4Ky Cy[IoBM** ajy MOTyhHOCT TyXuoly fia pac-
KIHe YTOBOP O apOMTpaXky, Te [ja IIpaBHY 3alUTUTY 3aXTeBa y IMOCTYIIKY IIpef
Ip>kaBHUM cypoBuma.”® Hemoryhnoct mrahama TpomkoBa apOuTpaxHOT
IOCTYIIKa MOTIafa IO HOPMY HeMOTYRNHOCTM M3BplIemha apOUTPaXKHOT CIO-
pasyma.’

U 3ancra, apOUTpa>KHM CIIOPA3YM je YTOBOP MaTepyjaIHOT IIpaBa ca IIpo-
IIeCHVIM JIejCTBMIMA, TAKO JIa CBaKa Off CTpPaHaKa MOXKe Jla 3aXTeBa Jja Ce yrOBOp O
apOUTpaXM pacKyHe, aKO HAKOH HErOBOT 3aK/bydera HACTyIle IPOMeHeHe
okoyHocTH (wiaH 133 cra 1 300) wmnt, 1aK, ako jjohe 1o HakHaTHe Cy0jeKTUBHE
HeMOTyhHOCTH ucIymbera yroBopHe o6aBese (wian 354 cras 1 300).

AKO je TO TaKo, HajIpe ce II0CTaB/ba IUTabe Koje IIPaBo jeé MEPOJaBHO
fla perymuiie 1mpobiem HeMoryhHocTy miahama y MehyHapoHOj TproBUHCKOj
apoutpaxu. OBo je mpobieM kBanmnduKalyje Koja ce y HeloCTaTky lex fori
Mopa BpunT 60 npema lex arbitri unu ayToHOMHO. Y TOM CMUCIHY, a Y
HeJOCTAaTKy KOJMM3MOHMX HOPMH, Moryha cy [Ba pellema: IIpBO, Ja ce Ha
yrBpheme HemoryhHocty mahawa TpomkoBa apOMTPa>KHOT ITOCTYIIKA IIPU-
Membyje OHO IIPaBO Koje ce IpMMemyje M Ha apOuTpaKHM MOCTyIakK. JIpyro,
aKo ce mpo0yieM TpeTupa y OKBUPY obaBe3a CTpaHaKa fla CHOCe TPOILIKOBE
apOMTPaXXHOT IIOCTYIIKA KOje Cy Ipeysesie apOUTPKHUM CIIOPasyMOM, Taja
61 ce Ha muTame yTBphema mocrojama HeMoryhHoctu Ivrahama, Kao u Ha
nocneguiie HemMoryhHocty maahama TPoLUIKOBa apOMTPaKHOT ITOCTYIIKA TIPH-
MEHWIO MICTO OHO IIPaBO KOje je MePOJaBHO 3a apOUTPAXKHU CIIOPasyM.

ITpempa y DOKTpMHM MMa M CXBaTamba KOja 3aroBapajy OBO [pPYro
MUILbere,”” CKIOHMjI CMO Ia TBPAUMO Jia je muTame yrBphema HeMoryhHo-
ctut iahama TPONIKOBA MOCTYIIKA, Kao M TIOCIEINIIE TOCTOjamba oBe HeMoryh-

24 BGH, Urteil vom 14.09. 2000, NJW (2000), 3720.

25 Y oBaKBUMM CHTyalMjaMa HeMAuKy CyJOBY JOIYIITajy TyxOe IIpefi Ip>KaBHUM Cy[iOM 4Yak 1 6e3
IPETXO/JHOT pacKyuja apOUTPaXHOr cropasyma. Pemieme ce KpUTHKyje y fokTpuHu. Bua. Peter
Schlosser, “Urteilsanmerkung®, Juristenzeitung, 2001, 260.

26  Bup. 6mmwke Rolf Schiitze, “Armut im internationalen Schiedsverfahren-kollisionsrechtliche
Aspekte®, Festschrift fiir Peter Schlosser, Tiibingen, 2005, 867.

27 Tako R. Schiitze (2005), 867. R. Schiitze, Deutsches internationales Zivilprozessrecht unter
Einschluss des europdischen Zivilprozessrechts, 2. Auflage, Berlin, 2005, 516.
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HOCTY TIPOIIeCHO INTame Ha Koje ce MMa npuMeHuTu lex arbitri. OBo He caMo
360r ToTa WITO je Mpo0/eM CUCTEeMCKM pellleH IIpOoljeCHMM HopMaMma, Beh u
360T uMbeHNIIEe 1A OH CYIITUHCKN TaHTMpPa IPaBo HA [IPABHY 3aIUTUTY, TAKIIe,
IIpaBo KOje HIje MaTepyja/IHOIPABHOr KapaKTepa.

[Ipo6reM HacTaje M aKo ce Ha OBe OKOMHOCTH, TOKOM apOUTpaskHOT
IIOCTYIIKA, [I030B€ TY)KEHU ¥ MICTAKHE HeMOTYhHOCT Jja CHOCH TPOLIKOBE [IOCTYII-
Ka KOjyI MOIY [ja HAaCTaHy IIOBOZOM IberoBe IPOTUBTYXOe. Jep, ako ce y 0BOj
CUTyalLju JoIrycTu MoryhHocT fa HemoryhHocT mrahama TpolIkoBa 3a IOCTy-
IIaK 110 IIPOTMBTYXKOM OIIpaBaBa IIpeCTaHaK apOMTPAKHOT criopasyma 3060r
HeMOTYhHOCTH U3BpILIeHa, Taa Ce HUIITH TY>KMOYEBO IIPABO Ha apOUTPaXKYy.

6) Odpuyaree 00 npasa Ha apoOUMpaNcHo cyooearbe

Y aHITIOCAaKCOHCKOj CY/ICKOj TIPaKCH, HaUe/THO M CaMO M3Y3eTHO, Ty XKMU-
JIall ce OBOT IIpaBa Moxke ofipehu camo mspudnto wm npehyTHo, 1 TO Tako
mWTO TY>KOy, yMeCTO YyroBOpeHOj apOuTpaky, IoHece pefoBHOM cyny. Kama
ce cMaTpa Jia ce TYXXWWIAL| OfjpeKao IIpaBa Ha apOUTPaXKy TUMe LITO je TIOHeO
TYKOy cyfy yMecTo apOuTpaxn Koja je npenpuleHa apOUTpakKHUM CIIOpasy-
MOM, Bapupa of] 3eMsbe JIo 3eMsbe.”

MelyTum, 0oBO cxBaTame MOXe JIa Ce IIPUXBATH jefINHO aKO ce U TyXKe-
HJI CaI/Iaci ca IIPeCTaHKOM BaKema apOMTPaKHOI CIopa3yMa. Jep, IpaBo Ha
apOuTpaxky He IpHUIIafia CaMo TYXXMoly, Beh 1 Ty>xeHOM.

Taxobe, mpema cxBaTamuma Hekux cymoBa (Enrmecka),” Tyxwan
HOJHOIIEHEeM TyX0Oe Jp)XKaBHOM CYAy YMECTO apOUTpaKu YMHU IIOBpPeNy
apOUTPaXHOT CIOpa3yMa, YyMe Jjaje IIPAaBO TY)KEHOM Jila pacKuHe YyTOBOp O
apOUTpaKL.

6) I/IPEZZEBGIHH’ZHOCH’I UMOBUHCKO2 cmatbd CIMPaHaAKa

Hajsan, uma m cxBaTamba KOja BeOMa PUTMIHO CXBAaTajy CUHTArMy Ja
apbuTpaxHu criopasym Huje moryhe nsspiunrtu. Tako, High Court y CeBepHOj
Upckoj® np>xu fja apOUTpaskHy CrIopasyM Huje Moryhe U3BPIINTY jeIMHO aKO
MOCTOjU 00jeKTUBHA, HeCKpUB/beHa HeMOTYhHOCT u3BpIlewna. Y OBO, MaK, He
Cllafia ¥ CUPOMAIITBO (poverty) Ty)Xuolla KOju HMje Y CTaly Ia CHOCU TPO-
IIKOBe apOUTPKHOT MOCTYIIKA.

28  Bupu. 6mwxke Peter Gilles, Andrew Dahdal, “Waiver of a Right to Arbitrate by Resort to Litigation
in the Context of International Commercial Litigation”, Journal of International Commercial Law
and Technology, 2007, 221-230.

29  Downingv. Al Tameer Establishment (2002) EWCA Civ. 721.

30  Trunk Flooring Ltd. v. HSBC Finance (UK) Ltd. and Costa Rica Stl. (2015) NIQB 23.
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3. Tyxenn Huje y MoryhHOCTH M/IM He YKe/IM [1a IUIATH IpeayjaM
3a TPOIIKOBe apOUTPA>KHOT MOCTYIKA

a) O npasy Ha apbumpaicy

3aKpydemeM apOUTPaKHOT CIIOpasyMa 3a o0e IapHW4YHE CTpaHKe
HacTaje ,IIpaBo Ha apOuTpaxy  (right to arbitrate; le droit a I'arbitre). Y Haj-
Maiby PYKY, OBJiE C€ pajy O IIpaBy KOje ce TeMebM Ha Ba/baHO 3aK/bY4EHOM
apOuTpa)kKHOM cIiopasymy. MebytuMm, y HekuM jpkaBama, Beh y 3aBucHOCTH
Off IPAaBHOT CHUCTEMA, paji ce O MpaBy Koje ce TeMe/by Ha YcTaBy.” OHO ce
M3BOAM M3 IIpaBa Ha CI000y JMYHOCTM M M3 AYyTOHOMMje BOJ/bE CTPaHAKA.
llaxsie, cTpaHKe Cy BesaHe IYHOBaKHIM apONTPa>kHUM CIIOpa3yMoM, a BUfe-
JIN CMO, AP>KaBHM CY[IOBU Cy, Y TOM C/Iy4ajy, IY>KHU Jla Ce€ Y3Ip>Ke Off Bpllerba
JypucauKImje.

Takobe, Bumemn cMo fa apbuTpaska He cMe Jia JIMILM TY>KEHOT KOju
HIje y CTamy [ja IpefyjMy TPOUIKOBe apOMTPaKHOT IIOCTYIKa IIpaBa Ja y
IbeMy y4ecTBYje M M3HOCH CBOjy 0f0paHy, I1a 4aK HY IIpaBa Jla MOfHece Ipo-
TUBTY>KOY WIN Y/IOXKM KOMIIEH3AI[MOHY IIPUTOBOpP. Y TAKBUM CUTYyaljaMa,
TY>KIWIAIl MOXKe CaM Jia IVIaTH IIpefiyjaM 3a TPOLIKOBe apOMTPa>kHOT ITOCTYIIKA
KOjU TaJlajy Ha TY>KEHOT. AKO OH TO, ITaK, He YIMHU WM HMje Y MoryhHOCTH
fla IUHM, TY>KMOILY He OCTaje HUIITA APYTO [0 /]a PacKiHe apOUTPa>KHU CIIO-
pasyM 1 nopHece Ty0y Ap>KaBHOM CYZY.

Mebyrum, kako TO HaBofie aHAIMTUYAp,* y BehuHm crydajeBa TyxKe-
HU He IUTaha mpefyjaM 3a TPOUIKOBe apOUTPa’KHOT IIOCTYIIKA Kako OM oMeo
HOpMa/IaH TOK IIOCTYIIKA U CIIPeYNo Jja ce IPOTHB Ihera JoHece KOH/[eMHATOp-
Ha apOuTpa’kHa O[JTyKa. Y CYIITHHM, jeIMHCTBEH) OATOBOP Ha INMTambe KaKo
Tpeba MOCTYINTH Kaja jefHa Off CTPaHaKa He IUIATU U3 00eCTH CBOj Je0 TPO-
IIKOBa 32 Bohere apOUTpaXKHOT IIOCTYIIKa He II0CTOj!, jep 3aKOHM O apOuTpa-
XK, Ka0 U TIPaBWIHNLIY MHCTUTYIMOHAIHUX apOUTpaXka He cafip>Ke U3PIIUTO
pelieme. Y JOKTPMHU Ce CMAaTpa Jia OBJie IIOCTOj| IIpaBHa IMpasHuHa™.

31 Tako, Ha npumep, y Kanagm. Bun. Laurentinne-vie, Cie d’assurances Inc. v. Cie d’assurance-vie,
Court of Apeal of Quebec, 12 June 2000 (2000) CanLII 9001 (QC CA). BGH, II ZR 373/98, Urteil
vom 3. April 2000. Buy. UNCITRAL 2012 Digest of case law on the Model Law on International
Commercial Arbitration, United Nations Publication, New York, 2012, 34-35.

32 Micha Biichler, “Non-Payment in the advance on costs by the respondent party: Is there a real
remedy?”, ASA Bulletin, Vol. 24, 2006, 290. TakBux ciy4ajeBa uMa M y CBETy M TO IIpeJ; CBUM
apbutpaxama. Buy. 6moke Neal M. Eiseman, Brian Farkas, “Stiffing the Arbitrators: The Problem
of Nonpayment in Commercial Arbitration”, Harvard Negotiation Law Review, 2011, 1-19; Ric-
hard de Witt, Rick de Witt, “No Pay No Play: How to solve the Nonpaying Party Problem in Arbi-
tration”, Dispute Resolution Journal, Vol. 60, 2005, 27-28.

33 N. M. Eiseman, B. Farkas, 4.
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1) MepopaBHO IIpaBo

CTpaHKe CBakaKo MOTy Jla V apOMTpakKHOM CIIOpasyMy IIpelBufe
HauyH Ivlahama IpefyjMa TPOIIKOBa apOUTpakHOTr HocTynka. Mebyrum,
TaKaB CIIOpa3yM He 6u cMeo ja Oyze mpoTuBaH 6110 MehyHapogHOM jaBHOM
HOPeTKy Wi, IaK, UMIepaTUBHMM HopMaMa lex arbitri. Tako, Ha mpumep,
mpeMa M3BOpuMa apOuTpaxHor npasa y Enrneckoj n Xonr Konry crpanke
MOTY Y apOUTpa’kKHOM CIIOpas3yMy ja npeasuze fia he camo jepHa o BUX fa y
IIeJIOCTY CHOCK TPOUIKOBe apOMTpaKHOT MocCTynka*. MebhyTum, oBakas cro-
pasyM je JONIYIITEH jeJNHO Y KOMIIPOMICY, IaKJ/Ie TEK KaJia je CIIOp HacTao, He
1 'y apOUTPa’kHO] KIIay3y/IN.

AKo cTpaHKe, Kao LITO je TO yoOudajeHo, IpobjieM He pery/miny apou-
TPOKHMM CIIOpasyMOM, IUTame oOaBese NPETXOJHOr CHOIIeHa TPOIIKOBA
apOUTPKHOT IOCTYIIKA IOTIAJA, Kao IPOIeCHO NNUTame, 1of lex arbitri.
Mamu fieo fOKTpuHe,” ocnmamajyhn ce Ha ciabe apryMenTe, TBpAM Ja Ce OBaj
Ipo6/ieM pellaBa y OKBUPY MepOJIaBHOT IIpaBa Koje ce IpUMelbyje Ha cafip-
KIHY apOUTPXHOT Criopasyma.*®

2) IToBpena yroBopa o apouTpa>ku

Y mOKTpuHM, apOUTPAXKHO] U CY/ICKOj IIPAKCH je CIIOPHO 1ITA, 3alPaBo,
3Hauy HeeKCKy/IMpajyhy IIpoIycT Ty>KeHOT fia IIaTy IpeyjaM 3a TPOLIKOBe
apOuTpa)KHOT MOCTYyMNKa. Tako, oM Koju cMaTpajy fja ce obaBesa fia ce mpef-
yjMe TPOIIKOBY apOUTPaXKHOT ITOCTYIIKA TeMe/bU Ha CIIOPAasyMy O apOUTpaxu,
IIPOIIYCT TY>KEHOT CMAaTpajy AOLIOM, Tj. HAKHAJHO CKPUB/BEHOM IIOBpPEIOM
yTOBOpHe o0aBe3e.

Y T0j cuTyanuju, Ty>KWIall, KOjU je 0CTao BepaH yTOBOPY, MOXe ja:*®

34 Bup. Sec. 60 of English Arbitration Act (1996); Sec. 74 (8) of Hong Kong Arbitration Ordinance.

35  Gary Born, International Commercial Arbitration, 2nd edition, Kluwer, 2014, 3099.

36 Ospe ce 3a6opab/ba Ha aHaMTNYKy MeTogy MIIIL. Ha pasnmmunte cactojke apOUTpa>KHOT CIIOpa-
3yma (CIIOCOOHOCT 3a 3aK/byuerbe, popMa, caip>KMHa 1 CJ1.) IpUMErbYje ce pasIMIuTO MEPOIABHO
IpaBo.

37  Peter Schlosser in Stein, Jonas, ZPO Kommentar, Band 9 (2002) 6p. 30 3a § 1029; Otto Sandrock,
“Claims for advances of costs and the power of arbitral tribunal to order the payment”, Liber Ami-
corum in honor of Rober Briner, ICC Publications, 2005, 709; Ibrahim Fadlallah, “Payment of the
Advance to Cover Costs in ICC Arbitration: the Parties’ Reciprocal Obligations”, ICC Internatio-
nal Court of Arbitration Bulletin , Vol. 14, No.1, 2003, 53; Jean Rouche, “La payment par le défen-
deur de sa part de provision sur les frais d’arbitrage: simple faculté ou obligation contractuelle”,
Revue d’arbitrage, 2002, 841.

38  P.Schlosser, Recht der privaten internationalen Schiedsgerichtsbarkeit, 1989, 712.
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a) Ty>KO0M IIOJHETOM AP>KaBHOM CYyZy 3axTeBa Ofj Ty)XeHOr Ilahame
IIpezlyjMa 3a TPOLIKOBE apOUTPAKHOT IOCTYIIKA;

0) jelHOCTPAaHOM M3jaBOM BOJbe PaCKMHE YTOBOP O apOUTPaXKM.

Bupienu cMo #a y aHITIOCAKCOHCKMM ITPaBHUM CUCTeMMMaA CKPYUB/bEHN
IPOTIYCT fia ce TJIaTH IpefiyjaM 3a TPOIUKOBe apOUTPayKHOT IOCTYIIKA 3HAYM,
YjeHO, 11 OfipMIiatbe Of IIpaBa Ha apOuTpaxy.*

Y mocrynuuma koju ce Bofie mpema Ilpasumanky ICC ap6utpaske o6a-
Be3a CTpaHaka u3 wiaHa 37 craBa 2 IIpaBuinuka ga pro rata npepyjMe Tpo-
IIKOBe apOUTPAKHOT ITOCTYIIKA Ce TyMauy Kao o6aBe3a yTOBOPHOT KapaKTepa.
CxofiHO TOMe, IJIaBHJ KOMEHTATOPY IIOCTYIIKA IIpefi 0BoM apburpaxoM (Cra-
ig, Park, Paulson)* cmaTpajy ga apOUTpakKHM CyJ, MOXKe OJMaX, HAKOH JOIHbe
TY>KEHOT, JIa JOHece JIe/IMMIYHY apOUTpaskHy OJIyKy KOjoM 61 Ty>keHOT 0ba-
Be3ao Ha Iyrahame IpefiyjMa TPOLIKOBA apOUTPaXKHOT MOCTYyIKa. V 3aucra, y
Be/IMKOM 0pojy cinydajeBa ICC apOuTpaska je 1 JOHOCHIA OBaKBe apOUTpaskHe
omyke.*!

MebyruM, cBa Tpu peniewa foHOce ¢1aby catucdakiujy 3a Tyxmoua
KOj! je 3aK/by4Mo Ba/baH apOMTPaXKHU CIIOPasyM UMMe je >Kejleo Jla OTKIIOHM
MOryhHOCT [ja criop peuy Ipeq fp>KaBHUM cyfoBuma. Takolbe, oBakBa perre-
’ha 3aCHOBAaHA Ha CXBaTambMMa Jia ce OBJie pajiy O MOBpelM YTOBOpHe 00aBese
Cy HEOMIpKUBA, jep HeCaBeCHO IIOHALIAame TY)KEHOI MMa 33 IOC/Iefuuy Ia
TY>KIOYEBO IIPaBO Ha apOUTpaXKy IpecTaje.

3) IloBpena mporjecHUX 06aBe3a Ty>KEHOT

C npyre cTpaHe, MMa U CXBaTama Jla 06aBe3a CTpaHaKa fla IpefyjMe u
CHOCE TPOIIKOBE ApOMTPAKHOI IOCTYIKA IIPEJICTAB/ba HIUXOBY IPOIECHY
o6aBesy, 1 To o06aBe3y npema apobutpaxuom TpubyHany.* M 3aucra, Kaga ce
carjefja IIpaBHa IIPUpoOfia apOUTPaXKHOI CIOpasyMa (MaTepuja/IHOIIPaBHU
JTOBOpP Ca HPOI[ECHNM JIejCTBMMA, He3aBMCaH OJ OCHOBHOT ITPaBHOT ITOC/IA)

39  Sink v. Aden Enter Inc., 352 F.3rd 1197 (9th Cir. 2003); Sanderson Farms Inc. v. Gatlin, 848 So. 2nd
828 (Miss. 2003).

40 L. Craig, W. Park, J. Paulson, 268.

41  Tako y Partial award in ICC case no. 10671, ASA Bull, 2001, 285; Partial award in ICC case no.
10526, Clunet, 2001, 1179, note Jarvin. Amtsgericht Diisseldorf, Judgment, 17.06. 2003, Schieds
VZ (2003) 240; ICC case no. 16812 (2011); ICC case no. 1506 (2009). Buz. n L. Craig, W. Park, J.
Paulson, 267-270; Sandrock, 708.

42 Tako, Ha npuMep, Xavier Favre Bulle, «Les conséquences de non-paiement de la provision pour les
fris de arbitrage d’une partie», Bulletin ASA, 2001, 227.
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ETOBa JIejcTBa Cy, IpMMapHo, IpoljecHa.* Mamely ocrasor, yroBop o apbu-
TpaKy VIMIUIMIIMTHO CAf[pXKV U IIPOIleCHY 00aBe3y CTpaHaka Ja CHOCE TpPO-
IIKOBe apOUTPasKHOT MOCTyIIKa. *

Y mponecHe o6aBese cTpaHaka Cllafa M JY>KHOCT Jia MOCTYIaK BOJie
bona fidae, mro y cebu ykbydyje u o6aBesy fla ce y3apKe Off CBake IpoliecHe
pajme Koja 61 oMeTasla HOpMajlaH TOK mocrynka.” CiefcTBeHo ToMe, Iwaha-
e IIpejyjMa 3a TPOIIKOBE apOUTPAKHOT IIOCTYIIKA je OCHOBHM IIPEIYC/IOB Jia
ce TIOCTYIIaK OJIBMja HOPMAsIO M eKCIIEIUTHBHO.

Ho, 6m10 Kako a ce cXBaTH IIpaBHA IPUPOJA apOUTPayKHOT CIIOpa3y-
Ma, 1beroBo II0CTOjarbe IofIpasyMeBa Jja CTpaHKe M3BPIIABajy cBoje obaBese y
no6poj Bepu. Takobe, 6e3 063mpa fa m1 ce ob6aBesa cTpaHaka ja mwiahajy Tpo-
IIKOBe ITOCTYIIKa CXBaTa Kao o0aBe3a MaTepyjaTHOIPABHOT JUIM IPOLIECHOT
KapakTepa, Te 1a I ce Ha OBy o0aBe3y NpyMemyje IIpaBo Koje je MepOJaBHO
3a yroBop o apbutpaxu wm lex arbitri, croju ma y lex mercatoria arbitralis
Ba)K) OIILITY NIPaBHU IPUHINII pacta sunt servanda, Kao 1 o6aBe3a Jja ce yro-
BOpM U3BpIIaBajy bona fidae.*®

U sancra, y MHOTMM apbutpakHuM omykama ICCY 3ayser je craB fa
je obaBesa mahama TpoIIKOBa apOUTPa>KHOT IIOCTYIIKA HY>KaH IIPefyc/IoB 3a
U3BpIlee apOuTpaKHOT criopasyma bona fidae.

V ITocrojeha pemema cagpskana y ussopuma Hopmu o MTA
y cny4ajy Hemoryhnoctu mnahama rpomkosa
apOMTPa)KHOT MOCTYIKa

Pemema cagpskana y ussopuma Hopmu o MTA y ciydajy HemoryhHo-
cru wiahawa TpPOIIKOBa apOUTPa’KHOT IOCTYNKA Cy He3ajoBo/baBajyha u
onckypHa. Hajope Bajpa mcrahm fa HUTH jeaH M3BOp HOPMM He Caip>Ku
peliembe 3a CIy4aj Jja TY>Kulal MHULKUjaTHO HUje Y CTamby Jia IpenyjMu Tpo-
IIKOBe apOMTpaKHOT TocTynka. OTy#a, y OBaKBOj CUTyallMji, OTK/Iamambe

43 Tako ICC case no. 10671 (2011). Yves Derains, Eric Schwarz, A Guide to the ICC Rules of Arbitra-
tion, 2nd edition, Kluwer, 2005, 347.

44  Ospe n3ocTaBbaMo pasMaTparme o0aBe3a CTpaHaKa IpeMa apOUTpMMa Koje HacTajy IIo receptum
arbitri.

45  Sandrock, 710.

46  Fouchard, Gaillard, Goldman, Traité de Parbitrage commercial international, Paris, 1996, 563;
Born, 1007-1008.

47  Bup. na npumep ICC case no, 16812 (2011). OBpe, mebhytnm, Bajba HAIOMEHYTH JIa e Y IOCTYIIIN-
Ma IIpejl OBOM apOMTPa>koM ITyHOBKHOCT apOUTPasKHOT CIIOpa3yMa IieH) He3aBUCHO OJf IIPaBHIX
HOPMM HAIIVIOHA/THMX IIPABHMX CHCTEMA.
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MoryhHocTH fia Hactymu déni de justice ocTaje Ha apOUTpakaMa U Hal[MOHAJI-
HUM CYZIOBMMAa KOjJ KOHTPOJIUIIY apOUTPaXKHY OJUIYKY.

C Ipyre CTpaHe, IIaK, BULIE MTAXKIbE je rocseheno CUTYaLIUjI Y KOjoOj Ty>Ke-
HU MaJIMIO3HO o;[61/1ja Jia IJIaTy CBOj JIeO TPOIIKOBA apOUTpayKHOT ITOCTYIIKA.

1. IIpuBpeMeHe Mepe Ap>KaBHOT Cyfa

Yman 15 3A mpensuba fja cBaka cTpaHKa MOKe Jla HOJHece 3aXTeB
cyny pazu ofipehersa mpuBpeMeHnx Mepa, U TO KaKo IIpe IIOKpeTama, TAKO U Y
TOKy apOuTpakHor nocrynka. C 0631MpoM Ha TO 1a je 3A UMIUIEMEHTUPAH Y
npaBHu cucreM PC Ha ocHoBy UNCITRAL Model Law (1985), 3a TyMaueme
IloMallraja oBe ofipesibe Baba Kopuctutu Travaux préparatoires xoju cy pabe-
HY IIPWIMKOM M3pajie Mojien 3aKOHa, Kao ¥ TyMaderwa OfiroBapajyhe HopMe
cajip>kaHe y wiaHy 9 Moger 3akoHa.*

Opnatie mpoussasu ia rope HaBefleHa ofiperida Mojiesr 3aKOHa MMa 3a
Wb JIa CTPaHKe Off HA/UIXHUX JIPXKaBHUX Cy/10Ba 00e30eie CBOja IOTPAXKM-
Baiba, ¥ TO HAPOUNUTO IIpe IMOUeTKA TOKa apOUTPAXKHOT MOCTYIIKA, JAK/Ie, IIpe
HETO LITO je apouTpakHu cyx popmupas. OBOM HOPMOM He MO>Ke i Ce pelin
npo6eM Koju HacTaje HertahaweM wm Hemoryhuomhy mrahamwa npegyjma
32 TPOILIKOBE apOUTPAXKHOT IIOCTYIIKA.

Hanexo cy umpa opnaithema cyfosa y CAJl. Tako, Ha mpuMep, y crIydajy
Brady v. Williams Cap.Group, L.P.* camyM apOUTpaXHUM CIIOPasyMOM je 6uio
npenBul)eHO /la MOCTIONABALL U 3aIIOC/IEHN CHOCE TI0 TIOJIOBYHY TPOIIKOBA apOy-
TPaXHOT IHocTynka. Mebhytum, apbutpaka AAA je, CyIIpoTHO apOUTPaXKHOM
CIIOpa3yMy, Ofipefij/Ia Ja TIOCTIOAaBal] VHUIMATHO CHOCH YKyIIHE TPOIIKOBE
apOUTPaXHOT MOCTYIIKA, C 003MPOM Ha JIoNIy (PUMHAHCHJCKY CUTYAINjy TY>KUOIIA.
Kako je Ty)xeHM of6mo [ja IUTaTU TPOILIKOBE apOUTpaKe Y Lie/MHN M 3aXTeBaO Of]
apbuTpaxe fia TyxKO0y of6any, jep TY>KWIAIl HUje YIUIATMO /IMKBOTHU JIeO TpPO-
IIKOBA MOCTYIIKA, C/Iy4aj je MO TY>KOM 3aII0CTIEHOT JOCIIeo TIpef CyAloBe JIpKaBe
Iby Jopk. Amenmaiyonnu cyg je o6aBe3ao IOC/IOAaBlLA Ha IvTahame YKyIHe cyMe
TPOIIKOBA apOMTPAXKHOT MOCTYIIKA Y3 00pasIoKeme fia:

a) je 3amocieHM Cyfy IOJHEO IOBO/PHO Jl0Kasa O TOMe Jla Huje y
MoryhHOCTH [ja YHanpesn IUIaTy TPOLIKOBE apOUTPAKHOT IIOCTYIIKA;
Y yH yil

48  Report of the United Nations Commission on International Trade Law on the work of its 18th ses-
sion (Official Records of the 14th Session, Supplement no. 17, A/40/17, §§ 11-333; Digest of UNCI-
TRAL 2012 Digest of case law on the Model Law on International Commercial Arbitration, United
Nations Publication, New York, 2012, 34, 35.

49 64 A.D.3d 127 (N.Y. App. Div. 2009).

149



4-6/2018. Anexcanpap Jaxkmnh (cTp. 136-156)

6) je Moryhe na crmopasym o apOouTpaku UMa, XujepapXmjcki IocMaTpa-
HO, BUIIM PAaHT y OJJHOCY Ha apOUTpakHa mpaBwia AAA, almy a BUCHHA TPO-
IIKOBA apOMTPayKHOTI IOCTYIIKA IIPAKTMYHO OHeMoryhaBa TyXMoLia Ja BpIIN
CBOje TPpaBO Ha TYXOy Ipes; apOUTPaKHUM CYZIOM, jep TO UMHM apOUTpasKHU
CIIOpa3yM HeM3BPIIMBIUM, IIITO je Y pe3y/ITaTy IPOTUBHO jaABHOM IOPETKY.

2. IIpuBpemeHe Mepe Koje JOHOCH apOUTpaka

U cam apburpaxkHm cyz Moxe Jja ofpenn npuspemere mepe.”’ Meby-
TUM, y IIpaBHOM nOpeTKy PC oHe ce yBeK OflHOCE Ha IIPEIMET CIOPa, JaKIIe,
Ha obesbeheme MoTpakuBama CTpaHaKa TOKOM IIOCTYIIKAa pafu epUKacHOT
M3BpIlIea apOUTpakHe ofIyke '

A, y HoBoj Bepauju UNCITRAL Model Law (2006) 6pucane cy peun jia
ce TIpUBpeEMEHe Mepe OfIHOCe Ha IpefMeT cropa (subject matter of the dispute),
TaKo Ja apOUTpaKHM TpUOYHaT MOXKe Ja Ofpefyl IpUBpeMeHe Mepe OWIO y
00/MKY apOuTpaXkHe OjjIyKe WIN Y IPYyroM OO/IKY, Y IM/bY Jia Ce CIIPedy KaKBa
pajiba KojoM 61 MOIJIA Jla ce HaHece INTeTa CaMOM apOMTPKHOM IIOCTYIIKY.
IIpuBpeMeHe Mepe MOIY fia Ce Ofjpefie IIOf YC/IOBOM Jla CTPaHKa Koja 3axTeBa
BIXOBO ofipederbe yBepy apOUTpaky /ia joj ITpeTy HaCTaHaK ITeTe KOja He MOXe
aJIeKBaTHO JIa Ce OTK/IOHM JIOHOLIeHheM apOuTpakHe OfyIyKe U CIL.>

OBo, mmax, 3Hauy jja 611 apOUTPKHY CYZ, MOTA0 Jia Offpefy U IIpUBpe-
MeHe Mepe Koje ce He OfIHOCce Ha MEpUTYM cIlopa,” Beh gma 6u apbutpaxka
MOIJIa Jla OJIpe/iu ¥ CBAKY IIPUBpPeMeHY Mepy KojoM 6u 06e36emmna epukacHo
IOBUjatbe apOUTPAKHOT IIOCTYIIKA, YK/by4yjyhu oBie M Mepe kojuma 6m ce
HecaBeCHOj CTPaHI HATOKWIa obaBe3a Jla IVIATH &/IMKBOTHY JleO TPOIIKOBA
apOUTPaYKHOT MOCTYIIKA.

3. enMMu4YHa WIN NpUBpeMeHa apOuTparkHa OTyKa

Moryhnoct fnoHourema mpuBpeMere (interim) wim gemuMmudHe (par-
tial) apbuTpaxkHe omyIyKe Huje U3pnanTo npensubhena y BehuHyu npaBuiHNMKa
VMHCTUTYLMOHATHNX apOutpaxa. Tako, oBakBy MOIYhHOCT He camp>Xu HU
[IpaBuwmauk ICC apbutpaxe y mociefwoj Bepsauju us 2012. rogune. Mmak,
BUJIE/I CMO Ia apOUTpaXKHM TPUOYHAIM KOjy ITOCTYIajy npema [IpaBiiHuKy

50  Bwuy. wian 31 3A u ynan 17 UNCITRAL Model Law (1985).

51  Bup. wran 37 cras 1 [IpaBuinnka cranxe apourpaxe mpu ITKC.

52 Buy. wianose 17 u 17A UNCITRAL Model Law (2006).

53  Digest of UNCITRAL 2012 Digest of case law on the Model Law on International Commercial Arbi-
tration, United Nations Publication, New York, 2012, 88-89.
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OBe apOuUTpaXke IOHOCE OBAaKBe apOMTpa’kHe OIIyKe Mo3uBajyhu ce 6m1o Ha
HY>)KHOCT M3BpIIEHA yroBopa O apOuTpaxky, OM10 Ha JY>KHOCT CaBECHOT
Bplllera IPOLIeCHNUX ITpaBa y apOUTPa>kHOM ITOCTYTIKY.

OBo ce pelilere HHje YCTIUIO, TAKO J]a MMA CIy4ajeBa y KojuMa apoutpu
He Hajlade OCHOB JIa JIOHeCy 6110 JIe/MMITYHY apOUTpasKHy OIIYKY, 6110 pelre-
e 0 IPUBPEMEHNM MepaMa Kako 611 06aBe3aii HeCaBeCHOT TY>KEHOT' Ia OfiMax
HaKHaJIM TYXXMOILy fleo ITaheHOT IpefyjMa 3a TPOIIKOBe Bohema apOUTpaskHOT
nocrynka. O6pasnoxere apburapa fia He IIOCTyIle IO 3aXTeBY TY>KMOLA ce
3acHMBa Ha yumeHnIm ga IIpaswmuk ICC o apburpaxu npensuba moryhHocr
JIOHOIIIeIba CaMO apOUTpaXKHMX OfyTyKa y MeputyMy.”* Takobe, mctu [TpaBmwiHnk
npensuba mMoryhHoct fa ce pemere o ofipehery NpuBpeMeHUX Mepa JoHece
caMo Kako 611 ce MepoM 06e36eM/I0 YTY>KeHO IOTPaKIBabe.

VMspuunra pemiema 0 MOTYhHOCTM JOHOLIEHA NPUBPEMEHMX WIN
IeTMMUIHNUX apOUTPaKHIX OIIyKa caipyke caMo IBa IIpaBuaHMKa MHCTUTY-
IIOHA/IHUX apbuTpaka unje je cequre y EBpormn.

Tako, mpema mpaBwmMMa o apOUTpakyu ApOUTPa)KHOT MHCTUTYTA
IIpuBpenne komope CTokxo/1Ma y Bep3uju u3 2017. rofuHe™ cBaka CTpaHKa je
Iy’KHa Jla TIpelyjMy MOJIOBMHY TPOIIKOBA apOMTPaXKHOT MOCTyNKa (WwiaH 51
craB 3). IlpomycT fla ce OBako IOCTYIM MMa 3a MOCIEANIY OROAIMBAIGE
Ty>kOe. MebyTum, ako Ty)XeHM He YIUIaTM CBOj a/IMKBOTHM €O TPOLIKOBA
apOUTPa)KHOT TOCTYTIKA, TO MOYKe Jla YIMHU TYXWIall. AKO TY>KWIall IJIaTH
YKYIIaH IIpefiyjaM 3a TPOIIKOBe apOMTPasKHOT IIOCTYIIKA, apOUTpaXka MOXKe, Ha
IETOB 3aXTeB, Jla JOHece I0ceOHy apOUTpakHy OIyKy (separate award) Ha
OCHOBY KOje TY>XIWIAll MOXe Of TY>KeHOT JIa HaIUIaTH Jieo IpefiyjMa ItaheHor
3a TPOIIKOBE apOUTPa>KHOT NOCTyIKa (WiaH 51 craB 5).

CrmuHo pererse cagpyxu u [IpasumHuk Melynapognor apOuTpa)kHor
cyza ca ceguiuteM y JIonmony y Bepauju u3 2014. roguse (wiaH 24 cras 5), ¢
TUM IITO apOMTpaXka Mo)Ke ]a, 0 HaKHAM ITaheHor /lemosuTa 3a TPOLIKOBE
apOUTPaKHOT MOCTYIIKA, OJJIY4y OJJIO Y O0/IMKY apOuTpaskHe OJIyKe WIN Y
06/mMKy perema (order).

VI Cna6ocru nocrojehux peunrema

l'ope HaBezleHa pellemwa caipyKaHa Y MPAaBUIHUIMMA MHCTUTYL[MOHAI-
HUX apOUTpaXka IpeJicCTaB/bajy 3HA4ajaH noVUM U MOMaK Y OTHOCY Ha CTambe

54  Buy. tako Partial award no. 2 of 1.06. 2004 in ICC case 12491, Bull. ASA, 2006, 281.
55  Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce.
56 London Court of International Arbitration, Arbitration Rules.
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KOje je IOCTOja/io IIpe ycCBajarba OBMX IIPaBUJIA, jep C€ bUMa eIMMMHNIIE
MoryhHocT yckpahuBamwa Ipy>kama IIpaBa Ha IpaBHY 3alITuty. Takobe, mrma
Ce YCIIOCTaB/ba IIPOLECHA PABHOIIPABHOCT CTPaHaKa y ITIOCTYIIKY.

YuHM ce [la je peayHMju MPUCTYI TpobeMy OHaj Y KOMe apOuTpaxa
TIOHOCK pelllele O IpUBpeMeHUM Mepama (interim measures; preliminary
orders), jep Cy TakBa pelllera U3BpIIHA 110 lex arbitri’” Amu, npobieM HacTaje
Kajja Jy>)KHUK HeMa VIMOBUHY Y IpKaBU CeMIITa apOuTpaxke, jep MeXaHu3aM
KojuM ce 00e30ehyje TpaHCHAIL[MOHATHO U3BpLIeHe pelliemha O IPUBPEeMEHNM
MepaMa Koje ce He Of[HOCe Ha MEepPUTYM CIIopa He IOCTOjiu. 3a cajja OBAaKBY
Mmoryhuocr nipensuba jemuao UNCITRAL Model Law (2006).%®

[Mlanca fa ce TpaHCHAUMOHA/JIHO IIPU3HAjy M M3BpIIEe INPUBPEMEHE,
Ie/TMMUYIHE ¥ TToceOHe apOUTpaXkHe OIJTyKe KOjuM je apOuTpaxka obaBesana
jemHy cTpaHy y apOMTpa’kHOM IIOCTYIIKY Ja pyroj HakHaau Beh mrahenu meo
IpefyjMa 3a TPOIIKOBe apOMTPa>kHOT IIOCTyIIKa Hyje HuiTa Beha ox moryh-
HOCTY NIpM3HAaa ¥ M3BpLIeha OfIyKa apOuTpaxka KojuMa cy ogpehene mpu-
BpeMeHe Mepe. Jep, 0BaKo JoHeTe apOUTpaxkKHe OJyTyKe HUCY IO/[00He 32 IIpH-
3Hame 1 U3BplIeke IpeMa ofipenbdama Ibyjopiike koHBeHIMje O IpU3HAKY U
M3BpILIEY CTPAaHUX apONTpaKHNUX OfTyKa u3 1958. roguHe, ¢ 063upoM Ha TO
Jla Ce ’hIMa He pelllaBa CIIOp Y MEPUTYMY.

VII IIpo6nemu Besanu 3a fupekTHy Mmehynapogny
HaJIe;KHOCT Cy/loBa

Kapia roBopymo o HemoryhHoCTH cTpaHaka Jja CHOCe TPOLIKOBe apOu-
TPaXXHOT IIOCTYIIKa, MIC/IMMO Ha (akTuKy HemoryhHocT,” He 1 Ha Hemoryh-
HOCT KOja HacTaje yclel Ipe3aiy>keHOCTH, TpajHuje HeMoryhHocty mwrahama
Y C7L., KOjU IIPeiCTaB/bajy YC/IOBe 3a IIOKpeTambe cTedajHor mocTynka.®’ Hampo-
TUB, OBJIe Cé MMC/IM Ha IIOCTOjabe YCI0Ba KOjy CTPaHKaMa JIONYLITAjy Ha y
MapHIYHOM IIOCTYTIKY 3aXTeBajy ocnobalhame off TpolikoBa MOCTymKa.®!

O caMOM IOCTOjarby OBUX YC/IOBa OJJIyYyje apOuTpaxka Koja je Jy>KHa
fa u3Habe MexaHM3aM KOjuM clipedyaBa HacTajame déni de justice. Ako y Tome
He ycIe, apOUTpakHy OTyKy HOHMIITABA IPyKaBHU CY/I.

57  Bup, Ha npumep, American Centennial Ins. Co. v. Global Int’l Reins. Co., Ltd., 2012 WL 2821936
(S.D.N.Y. 2012).

58  Buyp. unanose 17 Hwu 17 I oBor 3akoHa.

59  Frangois Xavier Train, “Impécuniosité et acces a la justice dans l'arbitrage international®, Revue
d’arbitrage, 2012, 268.

60  Bup. wranose 11 u naspe 3akoHa o crevajy, Cr. enacuux PC, 6p. 104/2009, 99/2011.

61  Bup. wianoBe 168 1 najbe 3aKOHA 0 MAPHIYHOM NOCTYNIKY, Cr1. enacHux PC, 6p. 72/2011, 49/2013.
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Mebytum, oBjie ce IIOCTaB/ba M3Y3€THO BAXHO IUTame (0 KOMe HeMa
pedn y ZOKTPMHM) KaKO MOCTYINUTH aKO y 6110 KOjoj off rope M3HETUX KOH-
CTejTalyja Ip>KaBHY CYJ Yy Ap>KaBU CeUIITa apOuTpake Habe ja apOUTpakHM
CIIOpasyM Huje Moryhe M3BpUIMTHM 300T TOTa IITO jefHa Off CTpaHaKa HUje y
CTalby Jla CHOCH TPOIIKOBE apOUTpasKHOT IoCTyIKa. Temkohe koje nmponsnase
U3 ITpecTaHKa Baykela apOUTPaXKHOT CIIopasyMa Cy 3sHadajHe.

Y HajjefHOCTaBHMjOj KOHCTeNAUUji C/Iydaja ITOTEHIVjaTHOT CIIOpa,
CTpaHKe y apOuUTpaky Bujie HeYTpajIaH, I0y3aH M NpeaBuayBs Gopym Koju je
HajIIofj00HMjM Jla pel CBe CIIOPOBe KOjil MOTY Jla Ce jaBe Y Be3! ca ITyHOBa-
Hoihy, u3BpleeM, HeU3BpLIeheM I MOoCeANniiaMa Heu3Bpliemha OCHOB-
HOT IIpaBHOT IIoc/Ia. Tako, ako mpopasall ca cepuiureM y PC u Kymai ca ceu-
mreM y Pyckoj ®epeparujn yrosope Hagexsaoct ICC apburpaxe y Ilapusy,
beuy wim MuHXeHy, 3acCUTYpHO HeMajy Ha YMy Ja BOJie IIOCTYIIaK OMIO Tpex
cynosuma y PC wn, nax, y Pyckoj ®epgepanujn.

Y3mumo, Ha IIpuMep, Jja MHCOBEHTHM CPIICKM TY)KM/IAll He MOXKe JIa
IpefyjMy TPOLIKOBe apOUTPaXKHOT MOCTYIKA. Y TaKBOj CUTyaLUjyu Ty>KWIal]
61 Mopao a HOfiHece [eKIapaTOpHY TyXOy IIpef; Cy[loM Ap>KaBe y Ko0joj ce
HajIasy ceMINTe apOUTpake, Te f1a 3aXTeBa Jja Cy/l yTBP/M IIpeCTaHaK yTOBOpa
0 apOuTpaky 360T Tora IITO OH He MO>Ke Ia ce usBpin. OBje 61 3a Ty>x1oLa
ca ceguuiteM y PC 6110 n3y3eTHO BayKHO a Beh IpuInKoM 3ak/byderma apou-
TPaKHOT CIOpasyMa IIO3Haje YIOpeJHOIIpaBHA pellieba M u3abepe TaKBO
MeCTO CeIMIITa apOuTpaxke, Y KOMe Ap>KaBHM CYIOBM HECIIOCOOHOCT 3a ILIa-
hame ysumajy kao ocHOB 3a yTBpheme fa apOUTpaKHM CIIOpasyM He MOXKe Ja
ce M3BpIIN. Bupenn cMo fia je Takas cTaB cyfoBa y Hemaukoj,” ok y ®pan-
IIycKoj Huje.*

Amu, u Kaga 6u cynosu y Aycrpuju wim Hemaukoj moHemu mpecymy
KOjoM OU ce YTBPAWIO Jja apOUTPaXKHU CIIOPasyM OYUIVIEZHO He MOXe Jla ce
U3BPIIY, TIOCTaB/ba Ce MUTalbe Jla JIM Ce NMPeCTAHKOM BaKerma apOUTpakHOT
CIIOpa3yMa ayTOMATCKV OTBApajy CBY a/ITepHATUBHM (HOPYMH IIpef Kojuma 61
TYXXWIAl] MOTao Jia mojHece Ty>x0y. Tako, HaiexxnocT cygoBa PC 6m mocro-
jama ako 61 ce CTeK/IM YCTIOBU 3a 3acHUBambe forum loci contracus wm forum
loci executionis.®* OBo 6u, MehyTum, mpencraB/paso TeXAaK M HEIpaBUYAH

62  Bup. m OLG Miinchen, Beschluss vom 29.02. 2012, Az. 35 SchH 6/11, openJur (2012) 121169,
»PACKMJ[ YTOBOPa 0 apOuTpaXku Kajia je Ty)KMIall Jolao y CMPOMAIIITBO, TAKO Jia He MOJKe Jja IUTaTh
IpelyjaM 3a TPOIIKOBE apOUTPaKHOT ITOCTYIIKA .

63  Bup. Cass. Civ. Ire, 13 juill. 2016, pourvoi no. 15-19-389. Camo 13 usjaBe TMKBUIALVIOHOT YIIpaB-
HIKa He MOXKe JIa Ce 3aK/byu J1a apOUTPaXKHM CIIOPasyM OYMITIEAHO He MOKe JIa Ce M3BPIINL.

64  Bup. 6mke A. Jakumh, Mehynapoono epaharicko npoyecto npaso, beorpazn, 2016, 194-204.
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IpOIIeCHU TepeT 3a TY>KeHOT KOjy He caMo Jia je M3rybuo mpaBo Ha apOouTpa-
Xy, Beh 611 MOpao 1 Ia y4ecTByje y MOCTYTIKY TIpef] CyAoBUMa Tyxuola. Tako-
be, ako He mocToju yroBop 0 apO6UTpakM, He IIOCTOj) HU IIPABHM OKBUP KOjI
61 MCK/bY4no MOTyhHOCT Ty>kuolua 3a forum shopping.

JemuHa TpoliecHO IpaBMYHA MOTYRHOCT - KOHBep3Mja apOUTPa)KHOT
CIIOpasyMa y IIPOPOTALMOHN CIIOPa3yM — je HeJJOIYIUTeHa y IIPOLjeCHOM IIpa-
By 360T IIpUHINIIA nUmMerous clausus mpoLecHNX yroBopa.

Ortypma, y oBakBMM CHUTyalMjaMa HacTaje 3Ha4dajHa JUCKpellaHala
usMmel)y IernTUMHNX OYeKMBamba CTpaHaKa, HAPOUNMTO TY)XEHOT, fia he cBoje
CIIOpOBe pelmTi Ipefi apOUTPa’kOoM M NMCXOfja KOjU HACTaje MPecTaHKOM
apbuTpakHor criopasyma. OBy AMCKpeNaHIly Huje MoTyhe pemnty 6e3 MHTep-
BeHIMje 3aKOHOZIaBIla, OJHOCHO NOIIYHOM MelyHapopHuX M3Bopa IpaBa O
MelyHapo/iHOj TProBMHCKO] apOUTpaKuL.

Ilpyraunja je cuTyalmja ako o IIpecTaHKa yroBopa o apouTpaxu fobe
ycnen, YnibeHnIle Ja TY)KeHU U3 JUIATOPHUX WIN IPYTUMX MaJIMLMOSHUX pas-
JIoTa He JKeJ Jia IIATH IIpefiyjaM 3a TPOUIKOBe apOuTpaKHOT IMOCTyIKa. Tazia
Ha HEer0BOj CTPAHM He IIOCTOjM IIPOLECHM MHTEPEC BPeJaH 3allTUTE, TAKO Jla
TY>XKHOIy OcTaje MOryhHOCT fja moffHece Ty>kOy 1pesi cBuM GopyMuMa Koju My
CTOje Ha pacIoIaramy.

VIII 3axpydyak

Tperupamwe npobnema HemoryhHocTu mwrahamwa TpourkoBa apouTpa-
JKHOT TIOCTYIIKA je pe/laTMBHO HOB QeHOMeH y mpaBy MTA. On je Besan 3a
nposdepalinjy /bYACKUX IIpaBa Ha CBe BPCTe IIOCTYIIaKa Y KOjUMa ce Mepu-
TOPHO OJTy4Yyje O IojefIMHAYHIM IIpaBuMa 1 o6aBe3ama rpabana.

Déni de justice y mocrynky npeg MTA je cacBum HOB mpobiem ca
KojuM ce cyouaBajy MTA, amm u gp>xaBHU CYZOBM KOj KOHTPO/IUINY apOu-
TpaxKHM IIponec. [lo yckpahuBamba 1paBa Ha IIpaBHY 3alUTUTY Y HOCTYILIMMA
npen MTA Hajuenrhe je jomasumo 36or Tora mTO CTpaHKe HUCY OMJIE Y CTaIby
Jla CHOCe PeTaTMBHO BUCOKe TPOLIKOBe apOUTpa>kHOT MOCTYIKA. PaHuje je To
MIMAJIO 3a NOC/IeANLy ofbaluBambe Ty>KOe JWIn IIPOTUBTY>KOe, CXOZHO IPUH-
nuny ,,go as you pay”. Jlanac ce takBo nocryname MTA cMaTpa aHaXpOHUM U
IpOTHBHUM Mel)yHapogHOM jaBHOM ITOPETKY.

Y TOM KOHTEKCTY, HY>KHO je YCKIaIUTH IIpaBIIa MHCTUTYLMOHA/THIX
apbutpaxka unmje je cemuinte y PC ca 3axTeBuMa Koju mpousjase u3 Ipapa Ha
apOUTpaxy, Tj. IMpe ITOCMATPaHO, TPAaBa Ha IIPABHY 3aLUTUTY.
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APBUTPAJKHO PEITABAIBLE ITPMBPENHVX CIIOPOBA IIpaBo u nmpuBpepa

Hemoryhnocr mrahama TpomikoBa apOMTPaKHOT IIOCTYIKa MMa 3a
HOC/IeVIy IIPeCTaHaK apOUTPAKHOT CIIOpasyMa. Y OBAaKBOj CUTYaIIMji IIOCTa-
B/ba Ce MUTame ofipehema mupexTHe MehyHapogHe HayIeXHOCTM Cyfla KaKBe
Ip>KaBe Ipef] KOjUM TY>KIIal, MOKe Jla IIoffHece Ty>KOy pajiu peliaBama clopa
Koju je 61mo obyxBaheHn 06jeKTMBHMM HoMallajeM apOUTPayKHOT CIIOpasyMa.
AKo je apOMTpaKHM IOCTYHaK IIpecTao 300T HeCKpyUB/beHe HeMoryhHocTn
wiahawa TPOIIKOBAa apOMTPAKHOT ITOCTYNIKA HAa CTPaHM TYKMOLA, TUME Ce
peMeTH IIPOLECHONIPAaBHU I10/I0Kaj TY>KEHOTL KOjIL je Ha Taj HaYMH JIMIIEH IIpa-
Ba Ha apbourpaxy. Tyxumal, y oBakBoj cuTyaluju, He 61 Tpebasio 1a yKupa
IOTOJHOCTY KOje My IIpyKa ¢akynaTaTMBHA AMpeKTHa MelyHaposnna Hapte-
XKHOCT.

C g#pyre cTpaHe, IaK, aKoO je IpecTaHaK apOUTPaKHOT CIOpasyMa
CKPUBMO TY)K€HM Ma/IMIVO3HUM Of0MjameM Ia CHOCYM a/IMKBOTHU JI€0 TPO-
IIKOBa apOUTPAXXHOT MOCTYIIKA, TY>KWIAl, 61 Tyx0y Morao jja IojiHece Ipey
cBuM Moryhum ¢popymmMa Koju My CToje Ha pacIlo/aramwy.

Aleksandar JAKSIC, PhD
Professor at the Faculty of Law, University of Belgrade

RIGHT TO ARBITRATION

Summary

This paper deals with the problem of impecuniosity and the problem of
refusal to pay the advance on costs in international commercial arbitration as
well. Arbitral tribunals generally have a broad discretion to allocate costs in an
international commercial arbitration. The power to allocate costs is specifically
provided in all major institutional rules and in many national arbitration sta-
tutes. Almost all major international arbitration institutions require that the
fees and expenses of the arbitrators “be payable in equal shares” subject to rea-
djustment at any time during the arbitration. The arbitration will dismiss any
claim if the parties fail to advance the costs, but “any party shall be free to pay
any other party’s share” so its case can proceed to the arbitral tribunal. Such
solutions may cause a problem to both the impecunious claimant and impecu-
nious defendant as regard their rights to file their claims before an arbitration
tribunal. In such a case, they may face denial of justice.

Besides, a not uncommon problem in international arbitration is where
a party declines to pay its share of the advance on costs. This can be particularly
frustrating for a claiming party where the parties have agreed that arbitration is
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to be the default procedure for resolving disputes. It is especially the defendant
who uses “guerrilla tactics” to undermine the legitimacy of arbitration procedu-
res.

With respect thereto, there is a hole in the system of international com-
mercial arbitration. To close such a hole requires legislative action, because
“access to arbitration” should not be confused with “access to justice” more
generally. Arbitration is consensual and a party, by agreeing to arbitrate, waives
his right to access to justice.

Bis dato, the problem of failure to pay the advance of costs in internatio-
nal commercial arbitration has been unsatisfactorily solved in the court’s proce-
edings, which aim at controlling the validity of an arbitral award. So, for
instance, a party to an arbitration agreement may be deemed to have waived
their right to arbitrate a dispute comprehended by this agreement, by involve-
ment in litigation concerning this dispute. Further, a party has by litigating a
dispute that is comprehended by an arbitration agreement, committed breach
or anticipatory breach of a core term (a condition) in this agreement, thereby
entitling the other party to rescind.

On the other hand, if a non-payer sabotages an arbitration, it is not fair
that the paying party’s only alternative is to file suit in court. Some arbitration
providers promulgate their own new rules, which entitle the arbitration to ren-
der either an interim or a provisional arbitration award by virtue of which the
paying party may reimburse a portion of the advance on costs.

Finally, if an arbitration agreement became inoperative due to impecu-
niosity or refusal to bear a portion of the advance of costs of arbitration the que-
stion arises as to which state could have jurisdiction to resolve a dispute initially
comprehended by arbitration agreement. In the case of impecuniosity of the cla-
imant the choice of fora should be restricted. On the other hand, if the defen-
dant is a non-paying party who used this strategy to delay or to halt the arbitra-
tion, the claimant should be entitled to benefit from all possible fora which stay
at his disposal.
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