Tamjana JEBPEMOBWH IIETPOBUR’

APBUTPABUNIIHOCT CIIOPOBA
Y BE3N CA ITOBUJAILEM OJIYKE CKYIIIITVHE
IMPVMBPEOHOT JPYIITBA'

Pe3sume

Apbumpabunrocm cnoposa y KOMnaHujckom npasy cee je yeuihe mema
cmpyune u HayuHe jasHocmu. O8aj pad uma yume 0a NPyscu 0ONPUHOC AHATU3U
06e npobnemamuke UCMUUAEM HAJ3HAYAJHUJUX npobrema y numary apou-
mpabunrocmu cnoposa y ée3u ca (paou unu no800om) nobujarba 00syKe cKyn-
wmure npuspeoroz opywmea. Ilouimo ce paou o cnoposuma Koju cy wecmu y
npaxcu, 8pso je KOPUCHO ucmpaxcumu 0a nu 6u U oHu, U y K0joj mepu, 00HOCHO
noo Kojum ycnosuma, moznu oa 6yoy npeomem apébumpane. Cmoea je yusm
aymopa da 0omeopu numaree apoUmpabunHoCmu Mmux cnoposa U NPyucu 0CHOB
3a 0ame npoy4uasarve, mozyhy pezynamusy u e6eHmyanty npumeHy y npaxcu.

Krmyune peuu: Oonyka ckynwmune. - Huwmasocm. — Ilobujaree 00nyke. —
Apbumpabunrocm.

I VBop

ApOuTpabuiHOCT, OJHOCHO, MOTYRHOCT J1a Ce CIIOp pely myTeM apou-
Tpake Y CPIICKOM IIPaBy IPETIIOCTAB/bA UCIyheme ofipehennx ycmosa.”? Jla 6u

Banpenun npodecop IIpasHor dakynrera YHnuBepautera y beorpany

1 Pay je HamMcaH Ha OCHOBY MICTpaXKMBama CIIPOBEJICHOT 3a moTpebe mpojekra [IpaBHor daxynrera
Yuusepsutera y beorpany ,/inenturercku npeobpaxaj Cpbuje” 3a 2018. roamny.

2 Y. 5 3akona o apburpaxu, Crysbenu enachux Penybnuxe Cp6uje, 6p. 46/2006. Yorure o apburpa-
OGVJIHOCTY BUJI. Y CPIICKO]j TepaTypy Hapounto: Maja Cranusykosuh, MehyHnapoora apbumpasa,
JIT Cny>x6enn racuuk, beorpap, 2013, 101 n game; Iamo Kuexesuh, Bragumup Ilasuh, Ap6umpa-
wa u AIIP, IlpaBun (akynrer Yuusepsurera y beorpany, beorpan, 2009, 51; Mupjana Ilykasarr,
»['PanuIie apOUTPAOMIIHOCTM Y jyTOCTIOBEHCKOM NpaBy, IIpaso u npuspeda, 6p. 5-8/2003, 246 u
name; Jenena Ileposuh, Yeosop o mehynapoonoj mpeosurckoj apéumpaxcu, Cryx6enn muct CPJ,
Beorpa, 2002, 107-113; Mapko Kuexxesuh, ,,O mojmy u 3Hauajy apourpabunsoctu’, 360pHux paoo-
a IlpasHoe daxynmema y Hoeom Cady, 6p. 1-2/2008, 873 u naspe; Jenena Bykammuosuh, Ynoea
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CIIOp MOTao fia Oyfe mpeMeT apouTpaxe (T3B. 00jeKTMBHA apOUTPAOMITHOCT)
3axTeBa Ce Ja ce Pajl O MMOBMHCKOM CIIOPy KOju ce Tude IIpaBa KOjuMa
CTpaHKe C/I000JJHO pacIloaxy, OCUM YKO/IMKO Huje npeasuheHa uckpydnsa
HaJUIOKHOCT cypa. Jlakie, npeasubeHn ycIoBU Cy HO3UTMBHU — Ja je CIIOp
TaKBe IpUpofie Koja omoryhasa pelraBarme Ipe apOUTPaKOM, &M U Hera-
TUBHIU — JIa, YaK ¥ Kaja Oy [peMa mpefiMeTy Hade/IHo 6um 1oo0HM 3a pera-
Bame IIpef] apOUTpaXkoM, 3a BUXOBO pelllaBame Hje IpefBuheHa NCK/bydnBa
HaJUIOKHOCT cyfa. [lasbe je IpelM3MpaHO fia je CIOopasyM o apOuTpakm
HMIITaB, Te€ He NPOM3BOAY IIPaBHA JIEjCTBA Y OJHOCY HA pelllaBame CIopa y
C/Iy4ajy Jja BpCTa CIIOpa Ha KOji ce OHOCH Huje ITofo0aH 3a apouTpaxy.’

Oprosop Ha nuTambe Ja K MOjefiiHa BPCTa CIIOpa Yy MaTepuji KOMIIa-
HMjCKOT IIpaBa, YK/bY4yjyhu 1 criop y Besu ca MOHUIITAjeM OJTyKe CKYIIIITIH-
He TIPUBPEIHOT JPYIITBA, MOXe Ja Oyfe pelleHa IryTeM apOuTpake 3aBUCH Off
VICITYH>€HOCTH TIPETXO/JHO HaBelleHNX yC/IoBa — fIa JIi, TaKJIe, CIIOop jecTe apOy-
TpaOwiaH rationae materie, aji 1 Jja JIM 33 1beTOBO pelllaBambe OCTOjU MCK/bY-
4)Ba HAJUIEKHOCT cyja. Vak, npe Tora, Tpeba ucrahm sja mocToju Haue/tHo u
IIPETXOIHO MMTalbe Jja M CIIOPOBM KOMIIAaHMjCKOT IIpaBa YOIILUTE MOTY Jia
OyZly IIpefiMeT pelllaBaiba IIpe] apOUTPa)KOM, OFHOCHO Jia JIM Cy YOIILITe Y
VICK/BYYMBOj HAJUIEKHOCTH Cyfia. Tek y c/ydajy /ja ce MpuXBaTyu TakBa Moryh-

apoumpabunHoCmu y Npouecy peuiasara cnoposa nped mehyHapoOHoM mpeosaukom apoumpaiom,
IOKTOpCKa mcepranyja, [Ipasun daxynrer Yuusepsutera y beorpany, beorpan, 2016.

3 Y. 10 3akona o apOutpaxu. VMnak, tpeba MMaTn y BUJy Ja CBe OBe yClIoBe He npefBubajy yBek
CBa YIIOpeNIHA IIpaBa, Te NOjeINHO MUTambe MOXKe Aa Oyzie HeapOMTpaOUIHO Y jefHOM, a apOuTpa-
6mHoO y ipyrom npasy. [IpuMepa pajy, HeMauko IpaBo HpenBuba Kao ycioB 3a apOUTpabMIHOCT
Jla ce pajy O MMOBMHCKOIPABHOM 3aXTeBy (CIOPY) — KOjM ce IIMPOKO CXBATa, 0K je YC/IOB Jia ce
Pajii 0 CIIOpy O KOMe CTpaHe MOTY Jia ce IIOpaBHajy y HOBUjUM M3MeHaMa 3aKOHA O IMAapPHMYHOM
IIOCTYIIKY M30CTao. Vimak, ap6uTpabuiaH je ¥ CIOp O HeMMOBMHCKOM 3aXTEBY CBE JIOK O HeMy
CTpaHe MOTy fia ce mopasHajy. Bua. wi. 1030 cr. 1 HeMaykor 3akoHa O MAPHMYHOM HOCTYIKY
(Zivilprozessordnung — ZPO) us 1950, ca nocneamuM nsmMeHama oy 18.7.2017, focTyIHO Ha ajjpe-
cn: https://www.gesetze-im-internet.de/zpo/, 11.4.2018; xao u Christian Duve, ,,Arbitration of Cor-
porate Law Disputes in Germany*, Arbitration in Germany: The Model Law in Practice (eds. Karl-
Heinz Bockstiegel, Stefan Michael Kréll, Patricia Nacimiento), Kluwer Law International BV, The
Netherlands, 2007, 979. XpBaTcko IIpaBo je HAKOH M3MeHa paHujer pexxuimMa 2001. rojgyuHe 3HaTHO
IPOLIMPU/IO apOUTPAOMIHOCT, Te je 3a Pas/IMKy Off PAaHMjMX YCTIOBA CAMYHMX CPIICKOM PEXMUMY
cajia IpeJiBUJIENO Jia CTPaHKe MOTy yroBopuTu foMahy ap6uTpaxy 3a peluaBame CIIOpPOBa O KOju-
Ma MOTY cl1060/IHO J1a PaIoJIaxy, JOK ce y CIIOPOBMMA Ca €IeMEHTOM HOCTPAHOCTH MOYKe yTOBO-
putu apburpaxka BaH tepuropuje Pery6imke XpBaTcke OCHM YKOIMKO ITOCEOHMM 3aKOHOM HMje
npenBubeHo fa criop Moxxe 1a pen camo cyy y Perry6mm Xpsatckoj. Bup. wi. 3 3akoHa o ap6u-
Tpaxku, Hapoone Hosune, 6p. 88/2001, foctynHo Ha anpecn: https://www.zakon.hr/z/250/Zakon-o-
arbitra%C5%BEi, 17.4.2018. Y nuteparypu Buj. Hup. Alan Uzelac, ,,Nove granice arbitrabilnosti
prema Zakonu o arbitrazi®, Pravo i porezi, br. 1/2001, 13-15.
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HOCT, Jlajbe Tpeba MCIOUTATH Ja U U HOJ KOjUM YCTIOBMMA TO BaXKM U 3a CIO-
poBe y TauHO ofpeheHNMM, KOHKpETHUM NNTambMMa — IIONYT CIOpa paju
MOHNIITAja OfIyKe CKYMIITVHE IPUBPETHOT JIPYLITBA, KA0 ITOCEOHO CTIOXe-
HOM IINTaby.

OBaj paj| ynasu y Hade/IHy paclpaBy O IMUTawy #a mu ofpebhenn cro-
POBM y MaTepyjyi KOMIIAHMjCKOT IIpaBa MOTy fia OyAy IpeiMeT CIopa Ipej
apOUTpa’KOM caMo Y MepH Y K0joj je To BaXKHO 3a IIpefiMeT OBOT paja. byayhu
fla 0 TOMe 1 Jla/be HeMa MOTIIyHe CAaI/IACHOCTH, [Ja/be UCTPAKIBAIbE je XUIIOTe-
TUYHO Y MepPU Y K0joj 611 pesyaTaTu OBOT UCTPKMBaba — O apOUTPabIIHO-
CTM M YC/IOBUMA IIOJ, KOjUMa je Moryhe BOIMTM CHOp ITOBOIOM ITOHMINTAja
OJUIyKa CKYIIITHHE IPUBPEJHOT APYLITBA Ipef, apOUTPasKOM — MOIJIM Jia Ce
npyMeHe: 1) y CaydYajy ma HOCTOjM HadeslHA CAIZIACHOCT O JI03BOJbEHOCTH
pelllaBaiba CIIOpOBA y MaTepyjy KOMIIAHMjCKOT IIpaBa IIpefl apOMTPasKOM —
npema Bakehum nmpomcuma; mim, 2) YKOIMKO TO HUje CIy4aj, Te ce CMaTpa fia
KOMIIaHVjCKOIIPaBHM CIIOPOBY HUCY apOUTpabIIHy — HakoH Oynyhnx n3Mena
Baxehux mpomyca xoje 6u HauenHo oMoryhwmie apOuTpabMIHOCT y KOMIIa-
HIjCKOM IIPaBYy.

Y maspum usnaramuma he ykpatko 6utyu usnoxxene rnocrojehe Hemoy-
MMlie y HOIVIefly Hadye/lHe apOuTpaOMIHOCTH Y KOMITAHMjCKOM IIPAaBY U IBUXO-
BU Pasyiosy, ga Ou HajsHavdajHUju geo paza 610 nocBeheH peleBamwy cropa y
Be3M Ca MOHMIITAajeM OIyKe CKYIIITUHe IMPUBpPEJHOT APYIITBA Ipes apou-
TpaxoM. Ilopen cpickor mpasa, ayrop he anamisupary u yrnyrutu gomahy
jaBHOCT 1 Ha IIOCTOjeha MCKyCTBa, perylaTUBY M IIPAaKCy HEKUX Off 3eMaba Y
KOjuMa ce J1o cajia Beh roBopmIo Kako o apOUTpabITHOCTY Y KOMIIAHUjCKOM
IIPaBy YOIIIITe, TAKO U II0CeOHO Yy Be3) ca CIIOPOBMMA IIOBOZOM (IIOHMIITAja)
oftyka ckymutuae. To Moxxe fia 6yze ¥ Off IPaKTUYHOT 3Hayaja; Ha IIpUMep,
y C/Iydajy Kajia CIOp pelllaBa apOUTpaka ca CeIUIITeM Y MHOCTPAHCTBY; /I 1
Kajja ofyIyKa Tpeba fa ce (IIpu3Ha 1) M3BPIIY Y MHOCTPAHCTBY.!

4 Op 3Hauaja je muTame M0 KoM IpaBy ce oapebyje apourpabminoct. Hekn ayropu nctudy ia 3aBu-
CHO o7 (pase moCTyIIKa ¥ KOHKPETHOT NMUTaba apOUTPabMIHOCT MOJKe Jla Ce ITOCTaBY M3 YITIA YaK 8
Pas3IMuNTHX MepofiaBHUX IpaBa. Bup. Bume: Anne-Sophie Papeil, ,,Conflict of overriding manda-
tory rules in arbitration, Conflict of Laws in International Arbitration (eds. Franco Ferrari, Stefan
Kroll), Sellier European Law Publishers, Miinich, 2011, 352. Takobe, ap6urpabmiHocT ce y Komma-
HUjCKVMM CIIOPOBVIMA IIOpeJ] TOTa CMaTpa M IIMTAlkeM O KOMe OJIydyje MepoJjaBHO IIPaBO IpeMa
MecTy ocHuBama apyurrsa. Buy. Hilmar Raeschke-Kessler, ,,Objective Arbitrability of Corporate
Disputes - the German Perspective“, European Business Organization Law Review, Issue 3/2002,
555. VInak, 0 ToM KOMIUIEKCHOM IIpo6/IeMy Ha OBOM MECTY HeMa JIOBOJBHO IIPOCTOpA 3a Jla/by Kpy-
MUKy paspapy. Osjpie he ce ysern y 063up ap6urpabmiHocT Kako je ogpebena y cprickom mpasy,
IITO je PeJIeBaHTHO KAaKO 3a IMYHOBAXHOCT apOUTPaKHOT CIIOpa3yMa, Tako 1 3a goMahe apbutpa-
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II Ap6uTpabmirHOCT cIOpoBa y MaTepyjyu KOMIIAaHUjCKOT IpaBa

[IpobreMaTn30Bame MuUTama apOUTPaOIIHOCTY CIIOPOBA Y MaTepuju
KOMIIaHMjCKOT IIpaBa HAPOYMTO je MPUMETHO IIOCTe[IBMX TOAVHA, U TO He
CaMo Y CpIICKOj, Beh ¥ yrmopeHoj IpaBHOj HayIy, IPaKCU U 3aKOHOJJABCTBI-
Ma. IIpenusnuje, ce je demrhe mmurTame fa 1 TaKBU CIIOPOBM MOTY fa Oyay
IpeaMeT pellaBaiba mpef apourpaxoM. HauenHo ce MaTepyja KOMIIaHMjCKOT
IIpaBa He IIOMUIbe KA0 jefiHa off HeapOuTpabwiHnux obmactu.’ Crora ce cMaTpa
Ha4yeTHO apOUTpabIIHOM, Y3 ofipeheHe UsyseTKe, Win MOHEKAT U Y3 UCTIyHbe-
e offpeheHnx ycosa.

Pasjior 3a uck/bydeme Win OrpaHnyere apOMTPabMIHOCTH CIOpPOBa
KOMITaHMjCKOT IIpaBa HApOYMTO JIEKU Y OFHOCY KOj) Ap’KaBa MMa IIpeMa
apOUTpaXXy Kao aTepHATUBHOM (M IPMBATHOM) HauMHY pellaBamba CIIOPOBa
U BaKHOCTHU ofipeheHNX BpcTa criopoBa 3a jaBHu uHTepec.® [lakie, y Toj oba-
CTM Jip>KaBa Oy MOIJIa, YKO/IMKO CMATpa Jia je TO HYXKHO, [ja 3a/ipXKV UCK/BYIN-
BY HAJUIKHOCT y pelllaBaiby CIOPOBa, 4iMMe Takobe ucrospaBa CBOj CTaB O
IPUXBAT/BUBOCTY apouTpaxke.” Mehyrum, npobiem apOUTpabMIHOCTY Y KOM-
IIaHJjCKOM IIPaBY Ce OJJHOCY U Ha IIPUPOJY OfHOCA y 0BOj obmacTy, 6ynyhnu na
nocroju Behu 6poj /muua 4mju ¢y MHTepecH Ha pasIMYMTV HAUMH y Be3M ca
IpUBPENHNM JOPYIITBOM, WIM Off Iera 3aBuce. J[akie, jaBHM MHTepec je
CacBUM IPYrauuju Oj OHOT y KIaCUYHOM IIPMBATHOM OmHOCY M3MeDhy nBe
(yroBopHe) crpane. Pasym/plBoO je, cTOra, Ia ce Taj MHTepecC Apyradmje, Ui
Makap He jeJJHaKO, IITUTH. [I[pOMEH/bUBOCT WIAHOBA ¥ HIXOB I10JIOXKA] Y IPU-
BpeHOM [IPYLITBY, KOJj KOTa Mepa KOHTpPOJIe 3aBUCHU Off Be/nuyHe ydentha;
YTOBOPHM 11 CTaTyCHY €/IeMeHTH YrOBOpa y IPYIUTBY, a 3aTUM U crienuduaHa
JlejCTBA HEBAKHOCTH offpel)eHNX MpaBHUX ITOC/IOBA, HAPOUMTO OJTyKa OpPraHa,
caMo Cy HeKe Ofl 0COOEHOCTM Yy KOMIIAHMjCKOM IIpaBy KOje HaroBeLITaBajy
360r yera je apOUTpaOMIHOCT OMIa HAPOUYNUTO CIIOPHA Y 0BOj obmactu. Taxo-
be, oBa maTepuja je y Benmkoj Mepu ypehena ummnepaTuBHMM IpaBWIMMA, IIITO

XHe omyke — Oyayhu na he ce moHmm™M™™M y CIy4ajy Aa ce pajy o HeapOUTPaOWIHOM CIOpY,
OJIHOCHO 3a CTpaHe apOUTpaKHe OJyTyKe — umje he mpusHarme 1 u3BplIeme ofOMUTH HAJTIOKHN CY.

5 Cpricka Teopuja HaBoAM J1a Cy 00/IaCTM Y KOjyIMa je Ha4de/THO MCK/bydeHa apOuTpabuIHOCT y yIo-
PeIHOM IIpaBy IIPaBO KOHKYPEHIMje, IPAaBO MHTE/IEKTyalHe CBOjMHE M CTeYajHO IpaBo. Bujy. M.
Cranmsykosuh, 106-107; M. ITykasarr, 254.

6  To Baxkm yomuire y II0CTaB/baiby IpaHyLie apOMTPaOMIHOCTH, @ HE CaMO y OJHOCY Ha MaTepujy
KOMIIaHMjCKOT mpaBa. Bup. y ynopennoj reopuju: Wendy Kennett, ,Arbitration of intra-corporate
disputes®, International Journal of Law and Mangement, Issue 5/2013, 342; OfHOCHO y CPIICKOj
teopuju: M. Ilykasar, 247, 252.

7 M. Kuexxesnh, 887-888.
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MOTATHO OTeXKaBa paclpaBjbaibe TUX INTamwa Ipef; apOUTParkoM, HAPOINUTO
mebhynapogHOM.®

Vmax, ommTH TpeHf| y YIOPeHOM IIpaBy je IIMpere TpaHMIA apou-
TpabMTHOCTH Y CIIOPOBMMA M3 KOMITAaHMjCKOT ITpaBa, HAPOUUTO OHUM U3 ce-
pe YHYTpallb}IX OfHOCA y IIPMBpPeSHOM JApyIITBY. Tako je, Ha mpumep, y
PYCKOM IIpaBy, KOje HelaBHUM M3MeHaMa apOMTPaKHUX IIPOIINCA JO3BO/baBa
T3B. YCTIOBHY apOUTPabIIHOCT — OFHOCHO MOTYhHOCT yroBapama apOutpaxe
nox oxpebennm nponecanM ycnosuma.” CropoBy 13 006/1acTy KOMITAHMCKOT
IpaBa CMATpajy ce HadelTHO apOUTPaOIIHMM Y HEMAdyKOM IIPaBy, al U y
ayCTpUjCKOM, (PpaHI[yCKOM, XpBaTCKOM, IT0/bCKOM, MahapckoM, LIBajIiapckoM
" mrraHcKoM mpasy.'? CamdaH TpeHp| oKasyje u eHrnecko npaso.'' To Hapo-
YUTO BaXKM 32 KOMIIAHMjCKOIIPaBHE CIIOPOBE KOjU Ce TMYY TyMadera I Ba/ba-
HOCTY OCHMBAYKOT M JPYTUX aKara, I0CTOjatba 1 OTpaHNderha IIPeHoca yrerna,
CIIOpPOBE y Be3! Ca MIMEHOBabeM, HAKHAJIOM WIN OATOBOpHOUINY AUpeKTopa,
IIPaBOM IVIaca, IIPaBOM MHQOPMUCamba, PACIofie/ioM Ko6UTH, YIBphuBameM
BPeIHOCTY aKIlyja 1 CAMYHO.

Kapa je ped o cprickoMm IipaBy, off HApOUMTOT je 3Hadaja Beh momenyTa
onpen6a Koja Hpe,uBI/Iba UCIYIbeHhe MO3UTUBHUX U HETATUBHUX YC/I0BaA J1a oun

8 HauernHo, 0 yruiajy MMIiepaTBHUX IIpaBuIa 1pey apburpaxom Bui. Hip. Pierre Mayer, ,,Man-
datory rules of law in international arbitration®, Arbitration International, Issue 4/1986, 275 u
naspe. [Toce6HO 0 OHOCY MMIIEPATUBHMX IIPABMIIA, jABHOT IOPETKA ¥ apOUTPabMITHOCTH BUJL. KOJ
A-S. Papeil, 349-351.

9 Taxko je ox 2016. rouHe 3a KOMIIAHMjCKOIIPaBHe (MHTEPHE) CIOPOBE NpeBuheHo 1a MoXKe Ja MX
pelm caMo MHCTUTYLIMOHAIHA apOUTpaska, ca cefyiuTeM y Pycuju, noj ycioBoM fia cy npesube-
Ha (M OCEOHO JIeNOHOBaHa) NoceOHa MpaBMIa IOCTYIIKA 32 KOMIIAHMjCKOIIPaBHE CIIOPOBE, ¥ 1O
YC/IOBOM JIa IIOCTOjM CAIJIaCHOCT CBMX aKIIMOHApa Jia ce CHOp pewy npey apourpaxkoM. Tume ce
cy’xaBa c06071a n360pa BpCTe M CeiMIITa apOuTpake, a 3HAYajHO Ce IIMPH JOMANIAj IPOIMCA Ha
CBa pycKa JIPYLITBa, YaK M KaJja CTPaHe Yy CIOPY HUCY JIp)KaB/baHM JWIM HpumagHuim Pycuje.
JletasbHMje 0 HaBeIeHNM YCTIOBMMA M HOC/IEAMIIAMA TAaKBOT pellersa Buj. Dmitry Andreev, ,,Rus-
sian Laws on the Offensive: Cross-Border Effect of the New Arbitration Regime for Corporate Dis-
putes“, Kluwer Arbitration Blog, December 12 2016, http://arbitrationblog kluwerarbitration.com-
/2016/12/12/russian-laws-on-the-offensive-cross-border-effect-of-the-new-arbitration-regime-for-
corporate-disputes/, 10.4.2018.

10 C. Duve, 980; Andreas Reiner, Tamara Manasijevi¢, ,Arbitrating Corporate Disputes — A Compa-
rative Perspective®, 360pHux pedepama ,IIpeobnuxosare zpanuya apoumpabunHocmu: [a nu
Hanpedyjemo?, Cranna apourpaxa nupu [Ipuspennoj komopu Cpbuje, beorpan, 2017, 16.

11~ W. Kennett, 333.

12 Pilar Perales Viscasillas, ,, Arbitrability of (Intra-) Corporate Disputes®, Arbitrability: International
and Comparative Perspectives, International Arbitration Law Library, Volume 19 (eds. Loukas A.
Mistelis, Stavros L. Brekoulakis), Kluwer Law International, 2009, 284; A. Reiner, T. Manasijevi¢,
17.
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cIrop Morao fa 6ynme pelieH Ipep apoutpaxkom.”” Hapounto je cnopHo ucmy-
Iethe HETaTUBHOT YCIOBa — Jla 3a CIIOPOBE KOjii MOIY Jla Ce pellaBajy Ipef
apburtpaxxoM Hyje ofpehena MckbydnBa HayIeXHOCT cyfa. OfroBop Ha OBO
IIATabe 3ajeHNYKM je 3a CBe CIIOPOBE Y MaTepyju KOMIIAHMjCKOT IIpaBa,
YK/BY4yjyhy 1 cIopoBe y Besu ca IIOHMIITAjeM OITyKe CKYILITHHE IpUBpes-
HOI IpYyIITBa.

O (MCcK/BYYMBOj) HAIIEXKHOCTH Cy/ia ¥ CIIOPOBUMA Y MaTepyjyu KOMIIa-
HIjCKOT TIpaBa y CPICKOM IIpaBy IIOCTOje pasaMuuTa MUIUbewma.'* Hanwme,
OIIITUM aKTOM Koju ypebyje KoMImaHujcko mpaBo — 3aKOHOM O NPUBPELHIM
IPYLITBMMA M3PUINUTO je ypeheHa camo mecHa HadzneinHOCmu cyod, TaKO LITO
ce y NAPHUMHUM U BAHNAPHUUHUM NOCMYNUUMA NOKPEHYMUM y CLy4ajesuma
npeouheHum mum 3aKOHOM, KA0 U Y CHOPOBUMA KOjU NPouU3nase u3 moz 3aKoHa
oopehyje HaonexHocm cyda 3aKOHOM KOjuM ce ypehyje Hajyie>XXHOCT cymoBa
IpeMa CeVIUTYy IPUBPENHOT APYLUTBA WM IIpefy3eTHUKA, OJJHOCHO MecTy
IIOC/IOBatba OTPAaHKa CTPAHOT IIPaBHOT JIMIIA, OCUM aKO je IpenBubeHa MecHa
HaJIeKHOCT Apyror cyma.” Teopuja cmaTpa fja cBpxa ofpefi6m 0 MeCHOj Haf-
JIXKHOCTH jecTe pasrpaHMUerbe TepuTopujaiHe HafIexKHOCTH u3Mehy cymosa
yayTap Pemry6rmke CpOuje, a He BMXOBO U3y3UMabe 13 HAIIEKHOCTH APYTUX
opraHa.'® /13 Tora 6u ce MOIJIO /1a ce 3aK/by4N JIa HaBefleHa ofpenda He UCKIBY-
Jyje pelllaBame CIOpOBa Iped apburpaxkoMm, Beh camo ompegebyje koju he
CYZL M TIO KOM KpUTepUjyMy OMTM MeCHO HaJjIe)kaH, 3a pelllaBaibe CIIopoBa y
Be3y ca muramyuMa obyxsaheHmm oBuM 3akoHOM.' VIcTo Bakm M 3a HM3

13 Bupa. Hampep HaBeieHy oApenOy wi. 5 3aKoHa 0 apOUTPaKNL.

14  Bua. Hnp. Mupko Bacwmwesuh, ,O6jekrrBHa apOUTpaOMIHOCT Yy KOMIIaHMjcKoM npaBy”, Ilpu-
BpeJIHM alleIAlMOHN cyf, Jeadecem nemo casemosare cyouja npuepedHux cyoosea Penybnuxe
Cpbuje: Paonu mamepujan II, 3matnbop cenrembap 2017, JOCTYIIHO Ha ajipecu: www.pa.sud.rs,
18.4.2018, 39 n naspe. Knexxesuh u [TaBnh mcrndy na nck/pyumsa HaJuIeKHOCT 00yXBaTa UCK/bY4N-
BY MeCHy HaJyIeXKHOCT noMahmx cynoBa, Kao M McK/byunBy MehyHaponaHy HaiexxHoct pomaher
npasocyba. I'. Kuexxesuh, B. ITaBuh, 169.

15 Y 7 3akoHa o mpuBpenHnM ApyurrsuMa (nasse y gycHorama 3OI1T), Crysxcbernu enacHux Peny6nuxe
Cp6uje, 6p. 36/2011, 99/2011, 83/2014 - np. 3akoH n 5/2015. Cimmuno ofipehyBare MecHe HaUIESKHOCTH
npeznsubeno je wi 40 xpBaTcKOr 3akoHA O TproBaykuM ApyumTuma (Hapoowe Hosure, 6p. 111/93,
34/99, 121/99, 52/00, 118/03, 107/07, 146/08, 137/09, 125/11, 152/11, 111/12, 68/13, 110/15,
https://www.zakon.h/z/546/ Zakon-o-trgova%C4%8Dkim-dru%C5%A1tvima, 18.4.2018), mTo ce npema
MuIUbeYy Brcokor tprosaukor cyna Pery6/mke Xpsarcke He cMarpa ja onpebyje nckpyunsy Hajte-
YKHOCT CyJIa, OJTHOCHO Jia UMHM criop HeapOutpabwmum. Bup. IIpecyny Pz-195/04 on 10.2.2003. ropm-
He, JOCTYITHO Ha anpec: https://www.vtsth.hr/index.php?page=codeerindex=0eartic-
le_id=193¢act_id=302¢>lang=hr, 18.4.2018.

16 M. CranuBykosuh, 105-106.

17 Taxse cy, Ha IpuMep, ofipeiOe O pelllaBarby Pa3HMX MHTEPHMX CIIOPOBA, KAO IITO Cy OHM IIOBOJIOM
HMIITABOCTU OCHMBAYKOr aKTa (wi. 14 3OI1]I), ciopoBy y OpTaykoM M KOMaHAMTHOM [PYLITBY
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ofipen6y OBOT 3aKOHa Yy KojuMa je mpepBubeHo Boheme cropa mpen Haoze-
JHHUM Cyoom, ITO ce cMaTpa (GopMyrTamyjoM Koja He eIMMUHMIIE Hajjle-
YKHOCT apOUTpaske MO ayToMaTusmy.'®

[InTame opraHusaluje M HIeKHOCTH cyfoBa ypeheHo je 3akoHOM 0
ypebemwy cynoBa, koju, usmeby ocranor, mpegsuba HaJIeXHOCT NPUBPEOHO2
cy0a ja y LIPBOM CTeIleHy cyOu y CnOoposumd, Kao M Ja BOJY BaHIIAPHMYHE
IIOCTYIIKe, KOju mpousnase u3 npumere 3aKoHa 0 NPuspeoHum Opyuimsuma
UnU npumene Opyeux nponuca o 0peaHu3aAuuju U crmamycy npuspeoHux cybje-
kama." VIcTuM 3aKOHOM je M3pUUINUTO IpenBubeHa HalJIeXKHOCT MIPUBPEITHIX
cyfoBa y crupoBobemy usBpiiema u obesbebhera ofTyka IpUBpeIHUX CyHOBA.
Mebhyrum, camo je 3a cnopoe nsmel)y npuBpenHux cybjekata — TPrOBUHCKO-
npaBHe cropose (yKbydyjyhu u cmopose usmehy mpusemHmx cybjexara u
IPYTYUX IIPaBHMX /IMIA Y 06aB/balby [eaTHOCTI IIPUBPENHMX CybjeKaTa, Kao I
KaJia je jeffHa off cTpaHaka (pMU3MYKO JIMIle aKO je ca CTPAaHKOM Y OJHOCY Mare-
PUjATHOT CYIIapHUYAPCTBA) U3PUUYMUTO NpefiBuleHa Ha/IeSKHOCT IPUBPEIHOT
cyZa y cnpoBobemy usBpitema 1 obesbehema ofyka n3abpaHux Cy0oBa, Kao
W Y IpU3HAIY M M3BPIIEIY CTPAHMX CYACKUX M apOUTpakHMX omayka. Ca
ipyre CTpaHe, 3a CIOPOBY KOji IIpOM3/Iase U3 IpyMeHe 3aKOHa O IPUBPeEN-
HMM JIPYIITBUMA TO HYje M3pMUNTO IpensubeHo.

Y cny4ajy na ce HaBeJjeHM ITO3UTMBHM IIPONMCU TyMade TakKo Jia ce
CMaTpa Jia je MPOICUBAbEM UCK/bYYUBE HAMITIEXKHOCTY CY/IOBa 3a CIIOPOBE 13
MaTepyje KOMIIAHMjCKOT IIpaBa MMIUIMLMUTHO MCK/bydeHa apOMTpabuUIHOCT
TUX CIIOPOBa, OHZIa 61 apOUTpakHe OJVIyKe U3 TaKBUX CIIOPOBA MOIJIE JIa Ce
HOHMIIITe HA OCHOBY YMIbEHNIE /1A ITPeJIMET CIIopa Huje mofobaH 3a apOuTpa-
XY aKo ce paju o foMahoj apOUTpaXkHO]j OIIYLY, OHOCHO He 61 MOTIIe fia ce
IIPU3HAjy ¥ U3BpIle V CIy4ajy Oa ce pajyu O CTPaHOj apOMTPaKHOj OIIYLIM, a
Takole 611 MOIJIO Jja ce TIOCTaBU NMUTAbE MYHOBAKHOCTI ApOUTPAXKHOT CIIOpa-
3yMa, YKOJIIKO je y Be3) ca HeapOuTpabitHuM criopoM.”’ Apbutpaka 6u 6mia

(w1 105, 113, 118 30OI1/1), npymTBy ca orpanndeHoM oxrosopHouthy (wi. 163, 164, 169, 192, 193
30I1/1), akimoHapcKoM ApyiTBy (wi. 376, 469, 476 301I1]1), y Be3n ca craTyCHUM IpoMeHama (4.
500, 507, 508 30I1]]); ogHOoCcHO criopoBy u3Meby npymrsa n Tpehnx ma (wr. 18, 27, 30, 257, 319,
511, 535 3011]T).

18 M. Bacwmesnh, 40; M. Ilykasar, 255.

19 Y 25. cr. 1 Tau. 3 u ct. 2 3akoHa o ypebewy cynosa, Cnyxbenu enacnux Penybnuxe Cpbuje, Op.
116/2008, 104/2009, 101/2010, 31/2011 - pp. 3axoH, 78/2011 - ap. 3akown, 101/2011, 101/2013,
106/2015, 40/2015 - ap. 3akoH, 13/2016, 108/2016 1 113/2017.

20 Y. 10, 58, cT. 2, Ta4. 1 n 4. 66, cT. 2, Tad. 1 3aKkoHa O ap6I/ITpa)KI/I. CMyHa mpaBuIa y HOIJIEy
IIpM3HAKa M M3BpIIea NpeaBuba u 4. 5, cT. 2 Ibyjopiuke KOHBeHIMje O IPU3HAY Y U3BPLICHY
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pU3MYHA CBe JIOK He TIOCTOj! jacaH CTaB, HAPOUUTO CYZACKe IIpaKce, Koju 6u
MIA0 Y IPWIOT apOUTPabMTHOCTH CIIOPOBA Y KOMIIAHMjCKOM IIPaBY, WM, TOK
TO He Oyze u3pu4unro omoryheno, 6ygyhoM 3akoHOABHOM MHTEPBEHIIMjOM.
[lITaBuitle, HO3UTUBHM Ipomucyu 61 Tpebajio Jja U3PUUUTO U jacCHO ypene fa
IOCTOjM TIpeTIOCTaBKa apOuUTpabMIHOCTH, a fia je Moryhe fia ofi Tora mIax
IOCTOje YCKO AedMHNCAaHN ¥ U3PUYNTO IpefBuhenn nsysemn.”!

III Ap6uTpabMaHOCT CIOpOBa pagy MOHNMIITAja
OJIyKe CKyIIUTIHE IPUBPEJHOT JPYLHITBA

Ap6uTpabIHOCT cropa pajyl IOHMINTAaja OMIyKe CKYIIUTMHE MMa
HeKe 3ajeHIYKe, ai 1 HeKe IToceGHe KapaKTepJUCTUKe Y OHOCY Ha CIIOpOBe
y obacTu KoMImaHmjckor mpasa.”? Tako je 3ajefHNYKA KapaKTepUCTNKA CBUX
CIIOpOBa Y KOMIIaHMjCKOM IIpaBy Beh HaBezeH Hu3 ocobeHocTu — Behu 6poj
3aMHTepeCOBAaHMX JINIIA, YK/bYdyjyhu ¥ WwIaHOBe OpYLITBA, HBUXOBA IPOMEH-
JBUBOCT, YTOBOPHY M CTAQTYyCHU €IeMEHTHU aKaTa U OIyKa JIPYIITBA, CIEIN-
$1UYHO AejcTBO IMpaBHUX IIOCIOBA U OIIyKa M cmdHo. Takobe je moryhe na
HadeHO Oyge mpenBubeHa (cTBapHa M MecHa) HAJIeKHOCT CyHOBa, Koja jefi-
HAKO BaXJ 32 CBe KOHKPEeTHe BPCTe CIIOpOBa (M3 YHYTpAIBMX OHOCA) Y
KOMIIaHUjCKOM IIPaBYy.

Jako criopoBM KOMITaHMjCKOT TIpaBa MOTY Ia OyZly Haue/Ho apOuTpa-
OWIHY, TIOCTaB/ba Ce IMUTalbe Jia /I TO jeSHAKO BaXKM 1 3a IocebHe CIIopoBe y
T0j obmactu. Hamme, mopey; ONMIITUX KapaKTePUCTUKA, 3ajeJHNYKUX 3 CBe,
Moryhe je f1a 3a criopoBe pajiut IIOHNUINTAja OfTyKe CKYIIITHHE MOTY fIa BaXke 1
Heka 1oceb6Ha mpaswia. To 3Haunm fja je Moryhe cmaTtpaTu Jja cy caMo HeKu
CIIOPOBM KOMITAaHMjCKOT ITpaBa apOUTpaObMIHU. Y TOM C/Iydajy Bpeyu MCIUTa-

CTpaHMX apOMTPAKHMX OITyKa U3 1958. rojmue, JOCTYIHO Ha ajpecu: http://www.newyorkcon-
vention.org/, 18.4.2018.

21 M. Bacwmpesnh, 39 ¢u. 7.

22 Y oBOM pajiy ped je IPBEHCTBEHO O IOHMINTAjy OJUTyKe CKymTHHe, 6ynyhu a ce Behmna onpenon
y IIOI7Iefly HeBaYKHOCTM OJI/IyKa CKYIIITHHE Yy CPIICKOM IPaBy Besyje 3a peKMM I0o0Mjarba OfTyKa
CKyHIITHHE. JaKo cy pas/yKe y HaI[IOHA/THOM Pery/IiCcarby OIIITEr PeXMMa HeBaKHOCTU OTyKa
CKYIIIITVHE 3HauajHe, Ha OBOM MecTy Te pasnumke Hehe 6mty ysere y o63up. To je Hapoumto
OIIPaBJIaHO YMILEHMUIIOM JIa Y IIpaBMMa y KOjuMa je 03BO/beHa apOUTPabMIHOCT — OHA IO NIpaBMu-
Jly BaKM UM 32 HMIITaBe U 3a M0OOjHE OJJIyKe, U IOJ MCTUM ycnoBuMa. M o6pHyTO — HeapOuTpa-
6mnHOCT ce Hajuenrhe OfHOCKM Ha CBe OJIyKe CKYNIITHMHE, 6e3 003ypa Ja M Cy HUIITABE VIIA
no6ojHe, ako 6u Teopujcky Omao pasiora ja ce Meby mwuMa npasu pasnuka. Buine o pexnmy
HEBKHOCTM OJJIyKa CKYILITHHE y CPICKOM M YIOpefHOM mpaBy Bup. Tarjana JeBpemonuh
ITerposuh, ,ITo6ujame ofryke CKyIIITHHE O CTATYCHOj IIPOMeHN, Ycknahuearve nocnoeHoe npasa
Cpb6uje ca npasom Eeponcke Yruje (2017) (yp. By Pagosuh), ITpaBuu dakynrer Yuusepsurera y
beorpany, beorpan, 2017, 95-99.

230



APBUTPAJKHO PEITABAIBLE ITPMBPENHVX CIIOPOBA IIpaBo u nmpuBpepa

TV Jia JIM je CIIOp pajiyl MOHMIITAja OJ/IyKe CKymuTHHe Meby myMa, ofHOCHO
fla I UCIyWaBa CBe ycioBe 3a apbutpabwinoct. O tome he 6utn peun y
npBoM nofofe/bKy (1.) Jpyra moryhHoct 6u 6mma fja cy cBu KOMIIaHMjCKO-
IpaBHY CIHOPOBU Ha4yelTHO apOuTpabumanu, wm camo Hekn (a Meby mwuma u
CIIOp pajii IOHUINTAja OJIyKe CKYIMIITHHE), ¢ TUM Jia Bobhemwe TUX CIOpoBa
mpef; apOUTpa>koM MO)Ke Jla TToJIeXke TOCeOHNM YCTIOBMMA WJIN OTPaHIYeH I -
Ma. Y TOM C/Iy4ajy je ped o ycoBHOj apouTpabmtHoctu. O Tome he 6utu peun
y npyrom mopozesbKy (2.). Hajsan, moryhe je ma moctoju HavenmHa ap6utpa-
OWJIHOCT Y CBMM KOMIIQaHVjCKOIIPAaBHUM CIOPOBMMA, LITO 3HAYM Jia 32 OBe
CIIOpOBe Ba)ke OIIITA IpaBmwia. Taj clydaj, Koju 3a cafa Huje yoOudajeH y
YIOpPe[JHOM IIpaBY, He 3axTeBa I0ceOHy 0Opazy.

1. (He)apOuTpaOmmaHOCT ciopa pagy MOHMINTAjA OTyKe
CKYIUITHHE PUBPEFHOT JPYIITBA

Ila 6u 610 mpexMeT apbuTpaxe, CIIOp pagy MOHMINTAja OIIyKe CKYII-
IITHHE TIPUBPEJHOT IPYLITBAa MOpa Ja VICIIYH) CBe (IIO3UTUBHE M HeraTHBHeE)
yCI0Be O KOjuMa je paHmje 6110 peuy, ¥ Koju ce, kKako je To Beh HaBeneHo,
Pas/mMKYjy y ynopenHoM mpaBy. Crora je Moryhe ma taj ciop 6yne apourpabu-
JIaH Y jeHOM, a/lil He U y ApyroM mnpasy. CrenyduaHocT apOUTpabMIHOCTH
CIIopa pajy mobujama OTyKe CKYIIUTHHE IPUBPENHOT JPYIITBA je y Yibe-
HMIY Ja CBaKM Off yc/loBa (mpenBubeHNX y CPIICKOM IIpaBy) MOXKe fa Oyxe
npo6reMaTiyaH, IITO MHAYe HYje CIy4aj y HEKUM [JPYTMM CIOPOBMUMa M3
(YHYTpalIBUX NUTaba) KOMIIAHUCKOT IIpaBa.

IIpe cBera, ma /i ce CIIOp paiy IOHMINTAja OJJIYKe CKYNIITHHE IIPU-
BPEeIHOT JPYLITBA MOXKe CMAaTPATH VICK/bYIMBO (MWLM CaMO MOJK/Ia [Ie7IOM, IIpe-
TEeXXHO) UMOBUHCKUM cnopom. IIpumepa pajy, HeMadKa Teopuja UCTHYE KAO
TUIINYAH IpUMep HeMMOBMHCKOT CIIOpPA OHAj O HMINTABOCTY WM HOOUjamy
OJTyKe CKyIIUTHHe.>

Takobye, 1a 1 ce paju 0 MpaBMMa KOjuMa CTpaHKe CI0OOTHO pacIioya-
xy. IIpumepa pagu, ¢pannyckn KacanyoHm cyn cMatpao je fia ce ofiyke o
CTATyCHUM IIMTam}Ma He MOLy cMarpaTu apburpabwinumM, Oynyhm pa
»--OpraHyu3alyja ApylTBa Hyje IuTabe 0 KoMe YWIAHOBY MIMajy IIOTIIYHO IIpa-
BO pacroarama’.** CIMYHO CTAHOBUIIE 3ay3€0 je ¥ BpXOBHM XOMAH/ICKY CY
Y OHOCY Ha OJTyKe CKYIILITHHE, N3HOCeNN UnibeHnIy fa OfIyKa y TaKBOM

23 C. Duve, 980. Mtak, HeMauKo IIpaBo /I03B0/baBa, KaKo je To Beh paHmje HaBesIeHO, /1a M TAaKBU CIIO-
poBu 6yny npeaMeT apouTpaxKe YKOIMKO CTpaHe MMajy MOTYhHOCT fia ce IIOpaBHajy.
24 Cass. 9 January 1979, Rev. arb. 1979, 478; naBezieno npema: W. Kennett, 343, ¢u. 11.
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CIIOPY MMa erga omnes JiejcTBO, YK/bydyjyhu u Tpeha nuuna, mro ra yuHu fa
CTpaHKe BbJMe He PACIIONaxy cToO0HO — Te la Huje apOuTpabmIan.”

Hajsap, y nmornegy HerarmBHOTI yC/I0Ba HY>KHO je [la 3a OBaj CIIOP HUje
npensuleHa MCK/bydnBa HaIJIEKHOCT cyfia. To je, Ha IpuMep, C/Iy4aj y XpBaT-
CKOM IIpaBy, Y KOMe ce, 33 PasjMKy Off CIIOpoBa M3 0OTacTM KOMITAaHMjCKOT
IpaBa, 3a Koje ce CMaTpa fia Cy Haue/IHO apOUTpabuIHy, u3pndanto npensuba
fia ce Ty>k6a 3a mobujame OIIyKe CKyIIITHHe HofHOCK cymy.”® Crora je Heap-
OUTPaOWIHOCT Y TOj BPCTU CIIOpa IMOCeOHO MCTAKHYTa y omIyLu Bucokor
TproBaukor cyma Pemy6rmmke Xpsarcke.” Takobe ce cmarpa msyserum of
Have/He apOUTPAaOIIHOCTU M Y APYIUM HAIMOHATHUM IIPaBUMa, HoIyT I1osb-
cke.” Vmak, naHac BUIle HUje CIIOPHO Y (PPAHIYCKOj TEOPHjI, 2 UCTH je CITy4aj
M y HEMAuKoj, fla IIOCTOj! HaUe/IHAa apOUTPaOMIHOCT CIIOpPOBa pajiy IOHMUILTA-
ja ommyke ckymmTtuHe.” VICTO je M y IIITAHCKOM M MIBAjIAPCKOM IIPaBY,
ayCTpUjCKOM, Kao U IPYTUM YIOpeIHMM ITpaBuma.”

[Tocmatpajyhu ycmoBe 3a apOUTpabMIHOCT U3 MepCIIeKTUBE CPIICKOT
IpaBa, Ipe cBera Bpemu ucrahy fja Cy CIOpOBM M3 KOMIIAHMJCKOT IIpaBa
Havye/THO MMOBMHCKOT KapaKTepa, MaKko y ogpehenum crydajesuma mMory sia ce
TUYY U ofipeheHnx cTaTycHMUX muTama. Y JOCafalliboj IPaKcy CPIICKUX CYHO-
Ba y jeqHoj mpwmiy je Bpxosuu cyn Cpbuje ucrakao y cBOM 06pasioxemy
la ce YyTOBOpM M3 IIpMBATH3alyije He MOTY CMaTpaTu apOUTpabuIHuM 360r
TOTA ILUTO LIPeJICTaB/bajy ,C/I0KeHe — KOMOMHOBaHe yToBOpe KOju y ceby cafip-
Ke jaBHO IpaBHE CTATyCHe U MMOBUHCKe eneMenTe.”! Takas cTaB je y Teopuju
KPUTUKOBAH, jep ,,jABHOIIPABHY €/IeMEHTH Cafip>KaH! ¥ YTOBOPY ... He OTpaHMu-
YaBajy IPaBO YTOBOPHUX CTpaHa Ja cI0OOJIHO pacIIoaXKy IpaBuMa U3 yTOBO-
pa“.** Takobe cy cpuckm cyJoBM MCTUIIaIM HeapOUTPaOMIHOCT CIIOpOBa Y

25  Haseneno npema W. Kennett, 345.

26 Y 363 c1. 1 XpBaTCKOr 3aKOHA O TPrOBAYKMM JPYIITBMMA.

27  Ilpecyna Bucokor Tpropaukor cyna Permybmmke Xpsarcke, Pz-195/04 o 10.2.2003. rogyHe, JOCTYIIHO
Ha anpecu: https://www.vtsrh.hr/index.php?page=codecindex=0&article_id=193¢act_id=302¢>lang=hr,
18.4.2018. CynporHo Muiubese y Teopuju Buj. Kop Jaksa Barbi¢, ,Tuzba za pobijanje odluke glavne
skupstine dioni¢kog drustva — neka odabrana pitanja“, Zbornik Pravnog Fakulteta u Zagrebu, br. 3-
4/2013, 495.

28  A.Reiner, T. Manasijevi¢, 32.

29  Bup. W. Kennett, 345.

30  Lars Markert, ,Arbitrating Corporate Disputes — German Approaches and International Solution
to Reconcile Conflicting Principles, Contemporary Asia Arbitration Journal Nr. 1/2015, 42; A.
Reiner, T. Manasijevi¢, 32.

31 IIpecyma Bpxosnor cyma Cp6uje, Ilpes. 350/08, naBegno npema: M. Cranmsykosuh, 113.

32 M. Cranmsykosuh, 113.
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MaTepuju cTevaja.”” IIpeHeTo Ha TepeH MOHNUIITAja OJJTYKe CKYTIUTIHE — 1A JIN
ce JICTY Taj jABHOIIPaBHU eJIeMeHT (CTaTyCHM, OpPraHM3AIVIOHM) MO>Ke Hahu u
Y CIOpY pajy HOHNUINTAja OTyKe CKyHIITHHe. Jla i 61, cyoueHM ca TaKBUM
HHUTambeM, CYIOBY MOIIM CTOOOTHO A Pe3OHY]y fia je 0Baj CIIOP MMOBMHCKO
IIPaBHY, A Jla 3aHeMape M3BECHE jaBHOIIpaBHe/cTaTycHe eneMenTe?! Temko je
IpefBU/IeTH, a M3BECHUX OATOBOpa 1 Jasbe HeMa, Oyayhu fja kof Hac HeMa HI
apOuTpa)kHe HU CYiCKe ITPaKce Y OBOM IIUTAbY.

Y norreny ¢11o60gHOT pacloarama CTpaHaKa y CPIICKOj TEOPUjH je Kao
IpYMep OBOI YC/IOBA apOMTPAOWIHOCTM MCTAKHYTO Jia 32 PA3/MKYy Off OHMX
INMTama Y KOjiMa CTpaHKe MOTY CTOOOZIHO Ia paclosiaxy ofpeheHum mpaBom
(cTpaHKe ce MOTy HMOpPaBHATH) CYHPOTHOCT IPECTaB/ba CIIOP OKO 3AKOHUMO-
cmu unu He3akoHumocmu oopeheroe akma.> Jlaxe, 3a IpuMep je y3eT CIy4aj
KOj¥I Y OCHOBM CTOjU Y IIPUPOIY MHCTUTYTA IOOMjatba OfTyKe CKYIIITIHE — [
ce M3 IPAaBHOT KMBOTA YKJIOHM OJUIyKa CKYIIITMHE KOja MMa HeJOCTaTKe.
C/m4HO je y jefHOM CJTy4ajy U3 CpIICKe Ipake pasmuiubao Bpxosuu cyn Cpbu-
je mctiayhm y caydajy pacronarama yieauMa M CMamerha KaluTala Ja cy Ta
HITamba ypeheHa MMIIepaTMBHNM NIPaBWINMA, 3aVIPY Y jABHYU MHTEPeC U MITUTE
IpaBWIA O jeTHAKOCTU aKIMOHAPa, a/li ¥ TOBepWIalia, Te la CTpaHKe He MOTy
BJIMa CIOOOTHO Ia PacIONaKy, ITO YMHY CIIOp HeapOUTpabwIHNM. 3aKoH O
MAPHUYHOM IIOCTYIKY TpeiBuba fia cTpaHke MOTy CI0GOJHO Jia PacIoiaxy
3aXTeBMMa KOje Cy IIOCTaBWIe Y TOKY MOCTYIIKA, OHOCHO MOTY Jia ce OfIpeKHY
CBOT 3aXTeBa, IPM3Hajy 3aXTeB IIPOTUBHE CTPaHKe U fla ce IopaBHajy. Vak, cyx
Hehe M03BO/MTY pacmoarama CTpaHaKa Koja Cy Y CYIIPOTHOCTH €A IIPUHYIHIM
IPOIMCUMA, jJaBHUM HOPETKOM, IIPaBWIMMa Mopata U JoOpuM obudajuma.*® Y
CIIOPY pajy Mo0Mjama OWIyKe CKYMIUTHHE MOIVIO OM Jja ce 3aK/bYYUTH IIOpaB-
Hame. To je M3pMYNT CTaB y HeMaukoj Teopuju u npakcu.”’ Mehyrum, gak u a
HA4e/THO ITOCTOj1 MOTYhHOCT ITOpaBHamba, CIIOPHO je fia I 61 TO BaKWIO U 3a
IIOpaBHaIbe KOjUM Ce IIPMXBaTa MOHUIITAj OIJIyKe CKYILUTHHE Ca KOHCTUTYB-
HMM JIejCTBOM (YaK U JIa ce pajy O MapHUYHOM IIOCTYIIKY IIpef CyfoM), 6ynyhn
fla 3aCTYIIHUK JPYIITBA HeMa TakBO oBjallheme, Beh 3amasy y HapiexxHoct

33 Pememe ITpuBpenHor anenanyoHor cyna, [bx. 6875/2013 ox 25.9.2013, mocrymHo y 6asu Paragra-
fLex.

34 M. llykapam, 254. Y Teopuju ce pacloyarame CIIOPOM CMATpa ,..NM0ceOH(MM) HaumH(OM)
(pe)ypebema nocmojehes nynosaxmoz npasnoz nocna (Huje HoaBydeHo y opurnHany).” J. Byka-
nuuoBmh, 127. To 6M 3HaYMIO A IMTabE IYHOBAXXHOCTM OJIyKe CKYNIITHHE He 6 6110 103BO-
Jb€HO PacIoJIarame.

35 Ilpecyna Bpxosnor cyna Cp6uje, IIpes. 333/2001 op 6.3.2002, gocrynHo y 6asu ParagrafLex.

36 Y. 3, cr. 2 u 3 3akoHa o mapunuHoM noctynky — 31111, Crnysxbenu enacHux Peny6nuxe Cpbuje, 6p.
72/2011, 49/2013 - opnyka YC, 74/2013 - omnyka YC, 55/2014.

37  C.Duve, 984-991.
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cKkymutyHe.* Jep, ma 61 MOIIM Ia 3aK/byde MOpaBHambe, /INIA MOPajy [ia MMajy
op/aithewme ,M3 MHULUJATHOT OFHOCA KOjH je KYIMMHMPAO KOHQIMKTOM .
Jmak, TakBa cuTyanyja Hyje pas/JM4uTa y OFHOCY HA CYACKY IOCTYIIAK, Ifie
HeMa ITOCeOHMX OrpaHNdeha Y MOIVIefly IOpaBHamba Y CIOPY pajil MOHMINTAja
ofTyke ckymutuHe. Hajsaz, mejcTBo ofIyke cyfia KOjoM ce TIOHUMINTABa OTyKa
CKYNIITHHe IpeaBuheHo je M3pIInTiM 3aKOHCKMM IIPOIIVICOM, U OJHOCH Ce He
caMo Ha JIMIIa KOja Cy YU4eCTBOBaJIA y IIOCTYIIKY, Beh cBe akIoHape, IupeKTope
¥ WIAHOBE Hafi30pHOT ofibopa (y CIydajy BOJOMHOT YIIPaB/bambha), 3a PAs/IUKY
ofi Tpehux caBecHMX /mMIja Koja 3afipKaBajy IIpaBa CTeYeHA HA OCHOBY IIOHM-
IITeHe WM TaKBe M3BplleHe omtyke.* Crora 3akoH npeasuba moce6Ho nejcTBO
Ipecya 1 IIpeMa JMIMMa Koja HUCY YIeCcTBOBaIa Y MOCTYIIKY, LITO je 3HaYajHa
crenuUIHOCT OBe OfIyKe KOjy MHade, 110 IpaBWIy, HeMa apOUTpakHa OfyIy-
Ka, Oynyhmu fa o6aBe3syje caMo cTaHKe Y HOCTYIIKY — JIMLA KOja Cy CBOjOM BO/BOM
(apbuTpaskHMM CIIOPasyMOM) ITOBepIIa PelllaBabe CBOT CIIOpa apOUTPaXKIL.

Hajsaz, y moriefry HaJyIeXXKHOCTH 3a pelllaBarbe CIOpa pajay mobujama
OJUIYKe CKYIMIUTHHE 3aKOH O IIPMBPEJHNUM APYIITBUMA, KA0 U Y BEIUKOM Opo-
jy mpyrmx mocebHmMX cimy4ajeBa, mnpepsuba fga obmamheHa mma  Mory
»-TY’)KOOM HaJJIeXKHOM CyLy" Jla 3aXTeBajy HMOHMINTAj OJJIyKe CKYIIITUHE U
Tpake HaKajy mrere.*!

Ysumajyhu y 063up cBaku off HaBeleHUX KpUTepHjyMa apOUTpabu-
HOCTJ MO>KEMO [Ia 3aK/bY4)MO [la y HajMaby PyKy HMje IOTIYHO M3BECHO Jia
JIN Cy UCITYEeHU Y CIy4ajy CIIopa pajy MOHMINTAja OfTyKe cKymurTuHe. Ham-
Me, Ja JIM Ce Taj CIIOp KBa/MQUKyje Kao CIOP MMOBMHCKOIIpABHE IPHUpPOJie
WIM MaKap Kao IPeTeXXHO MMOBMHCKM IpaBHM crop. Takobe, Huje cacBum
jacHO HU Jia /M BUMe cTpaHe ¢1o6oHO pacnonaxy. Hajsaz, ocrajy nuneme y
IIOITIeNly beroBe apOUTPaOMTHOCTH, ITONCTAKHYTE YNIbEHUIIOM Jja 3aKOHOZA-
Ball IIPOMNCYje MCK/bYYNBY HaJUIeXHOCT Cyfia, ITo 6u foMahu cyoByu Morm
lla TyMade Kao MMIUIMIIMTHY 3a0paHy yroBapama apburpaxe. 36or Tora je
OIIpaBIaHO OYEKMBATH fa OM MCTe WM CIMYHe HeJOyMILie MOI/IN Jia UMajy U
nomahy cymoBm kajja 61 ce cyodmmn ca OBUM IMTamyMa. Ha ocHoBy Tora
HOCTOjaTa 611 OIACHOCT 32 MYHOBAXXHOCT apOUTPAXKHOT CIIOpasyMa WJIN MOHM-
mTaj fomahux, OZHOCHO ofbujarbe MpyM3Haba I M3BpLIeHha CTPAaHUX apOuUTpa-
JKHUX OJIIyKa.

38 J.Barbi¢, 512.

39 TI.Kuexesuh, B. ITaBuh, 219.
40 Y. 379 30I1]1.

41  Yn. 376 ct. 1 30I1]1.
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2. YcmoBHa apOUTPaOMITHOCT CIOpa pafiy MOHNIITAja O/TyKe CKYIIITIHE

Kako je Beh 6mw10 HarmameHo, IIOHNMINTAj OJIyKe CKYNIUTVHE Ipef
apOUTpaXOM M3BecTaH Opoj YIIOpeJHUX IpaBa Hadye/HO MIAK M CBe delrhe
mo3Bo/baBa. Yak u Tazia Bobeme criopa Moke fla TTojijiexke MOCEOHUM YCTIOBM-
Ma wmt orpaHmdemyma. OHa ce HApOUYMTO OfHOCe Ha ydemhe cTpaHa y
IOCTYIIKY, OPTaHU3aLNjy U CacTaB apOuTpaXke, TPOLUIKOBEe apOuTpaxe, Kao un
JiejCTBa TaKBe OITTYKeE.

Hamnme, ycnoBpaBame apOUTpabIIHOCTI TIOCTIEANIA je CIenudIaHo-
cTu ypehema MojeIMHNX MHCTUTYTa KOMIIAHUjCKOT IIPaBa, KOje UX y Iojefu-
HNUM, a1 JOBO/BHO OCOOEHMM OMTHMM KapaKTepMCTMKaMa pasjyKyjy off
TUIINYHOT YTOBOPHOT OFHOCA M3 KOTa OM eBeHTya/lHM CIIOPOBYM MOIJIN Jia ce
usHecy npen apoburpaxy. I[Ipumepa pamm, y ciydajy criopa pajy IIOHMINITAja
OIUTyKe CKYIILITHHe (/I U MHade Y KOMIIAHUjCKOIIPaBHUM CIIOPOBUMA) IIpO-
671eMaTHYHO je YTBPAUTH Jia /I TIOCTOjI ¥ KO je 3aK/by4yo apOUTPaKHM CIIO-
pasyM — J1a JIM CBYU IV CAaMO HEKJ WIAHOBH, JIa JIM CaMO WIAHOBM WM U JIPY-
IITBO, [a JIY MHUIVjA/THO — Y TPEHYTKY CTH1Iamkha CBOjCTBA WIAHA JIN HaKHAJ-
HO, fIa 711 jegHOI7IacHO WM BehmHckoMm omrykoM. Takobhe, mpobnemartidan
je ToJIoXaj CTapuX WIAHOBA U WbUX0oBe MoryhHocTu Bobema cropa Ha OCHOBY
apOuTpa)kHe K/Iaysysle cap>KaHOT y aKTy APYIUTBA KOjUM BUILE HUCY BEe3aHM.
Ocum Tora, Ha KOjy Ha4MH je HY)XKHO Jja ce 3aK/by4 apMOTPaKHU CIIOPasyM —
Jla M Y OCHMBAYKOM aKTY, CTATyTy WIN OCEOHOM YTOBOPY, Jia JIM Y YTOBOPY
YJJaHOBA, OFHOCHO CIIOpa3yMy akIyoHapa. Y JMTepaTypy ce, Ha IIpUMep,
OCHMBAYKM aKT HABOIM KAao ,HAJIPUPOJIHIje MECTO 3a apOUTpakHy KIaysy-
Ty, &M TO MIIAK Ba>KU CaMo Y OfIHOCY Ha ofipeheHe ¢popme jpymirasa, IOIyT
IPYLITBa ca OIpaHMYEHOM OfroBopHouIhy.* 3aBUCHO O Ha4yMHA CBAKyU Of
IIPETXOHO HaBeJeHNX IpobsieMa MOXe Jiajbe Ja IpobieMaTusyje apourpa-
JKHM CIIOpasyM: Ha IIPUMeEP, aKO Ce pajyl 0 KIAy3y/IM Y OCHMBAYKOM aKTy Ja
71 Besyje JIMIa KOja Cy HaKHAJHO IIPUCTYIIM/IA APYIUTBY; aKO je Cajp>KaH y
YTOBOPY WIAHOBA — Jla /I OHJIA BaXKV CaMo 3a muxose MehycobHe ogHOCe M
U OHe ca JIPYIITBOM — YK/bY4yjyhu u criop papy moHUIITaja OJyTyKe CKYIILITH -
He UTL.

42 EHrmecka Teopuja cyrepuiie a 6u 3a HAKHaj{He M3MeHe WIAHCTBA OVJI0 TOBOJBHO Jia je OCHMBAYKY
aKT WUIM CTAaTyT 61O jaBHO JJOCTYIIAH Jia 6u ce cMarpasio Aa o6aBesyje M HOBe WwiaHOBe. OCHM TOTa,
HeMayKa Teopyja MCTUYE 3HAYQj jeTHOITIACHOCTY Y HAKHAJTHOM yBobhemwy apOuTpaXHOr CIOpasy-
Ma. Vcro je n y xpBarckoj Teopuju. Bun. W. Kennett, 349; H. Raeschke-Kessler, 560; J. Barbi¢, 498;
A. Reiner, T. Manasijevi¢, 28-30.

43 L. Markert, 39.
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Iy mpobrieMu oJfHOCE Ce Ha JOMAlllaj CIIOPasyMa U BeroB CafipyKaj —
Ha TIpUMep, Yy CIy4ajy Jla ce CIIopasyM OJJHOCH Ha CIIOpOBe M3Mely wiaHOBa,
Jla JI ce TO OJHOCH U Ha CIIOp pajy IIOHMIITAja OfIyKe CKyNuITHHe, 6yayhu
7la je TY>KeHU Y TOM CJIY4ajy APYLITBO. Y jeJHOM IIpUMepy U3 KMIIapcKe IpaK-
ce je, Ha puMep, HaIlpaB/beHa pas/inKa usMehy croposa Meby wiaHOBUMa 1
OHMX KOjI Ce OJJHOCe Ha JPYIITBO, YK/bY4yjyhu n mepuBatusHy TyX0y, 6y1y-
hu fa ce apymTBO HMje Besamo apOUTPAKHIM CIIOPasyMoM.*

Ila 6u ce n36er/mu HeKM Of HaBefleHMX NTpobjieMa Heka yIlopeHa IIpaBa
pasBmwIa Cy Mojene apOUTPaXHMX cropasyMa. To je, Ha mpumep, cIy4aj ca
[Mnanujom, xao u Hemauxkom. Tako je y INIIaHCKOM IPaBy 3ajeHUYKOM
capagmwoM [IpuBpenne komope, CaBeTa HOTapa I IIpeJCTaBHMKA jaBHUX Pery-
CTapa CacTaB/beH MOJie/l apOUTpakHe KIay3yle Koju 0¥ yHOIIeHmeM y OCHM-
BAYKM AKT, OJJHOCHO CTaTyT OJIAKIIA0 apOUTpaxy y oBUM croposuma.*’ Hapo-
JITO je pa3Bojy MOfiesla apOUTPaXXHOT criopasyMa fgonpuHena Hemauka apbu-
TPa)KHA MHCTUTYLIMja Y OKBUPY CBOjUX [IOIIYHCKMX IIpaBuUIa 3a CIIOPOBE M3
KOMITIAaHMjCKOT IIpaBa, Mebhy KojuMa je 1 Mogies1 apOUTPa>kHOT CIIOpasyMa KOju
61 [pyLITBa MOIJIA [la YHECY Y OCHMBAUKM aKT pafy peliaBama Oygyhux cmo-
poBa.* Taj mofen je caunmbeH HAa OCHOBY KpUTepUjyMa Koje je pasBuIa foca-
Jlallkba TpaKca HeMavKuXx cymoBa.?’

Ilo capa je y HeMaukoj Ipakcy 3abe/eXkeHo YKYIIHO TpU CIydaja Koja
Cy ce OfHOCWIA Ha apOMTpaOIIHOCT CIOpa pajy IOHUINTaja OIJIyKe CKyII-
mtrHe. [IpBu 3abe/teskeH CIIOp Y HEMAuKoj IIPAKCH Ce BOJVIO TI0BOJIOM MOTyh-
HOCTJ YHOLIeHha apOUTPaXKHOT CIIOpasyMa y OCHMBAYKM aKT M O HbErOBOj
IYHOBOKHOCTH. [lakie, apOUTpaOMIHOCT ce 3alpaBO CMaTpaja HUTAmbeM
cajip>kaja U oMallraja apOUTPaskHOT CIIOpasyMa y oCHUBAaYKOM akty.*® Cyp je
3aK/by4Mo fla 61 TaKaB CIOpasyM MOTao fa Oyhe IIyHOBaXkKaH YKOIMKO MCITY-
WbaBa ofipeheHe ycioBe, am M IO YCIOBOM fa Oyne M3PUUNMTO J03BOJbEH
sakoHOM.* HakoH jenHe felieHuje (1 M3MeHa IIpomuca y obmacTy apbuTpaxe)

44 W. Kennett, 349-350.

45  Bup. P. Perales Viscasillas, 282.

46  JlomyHcka mpaswia Koja npensuba Hemauka apOurpaxkHa MHCTUTYLIMjA 32 CIIOPOBE 13 KOMITAHM)CKOT
npasa (Deutsche Institution fiir Schiedsgerichtsbarkeit, DIS-Erginzende Regeln fiir gesellschaftsrechtliche
Streitigkeiten 09  (ERGeS), nmoctymmo Ha  ampecu:  http://www.disarb.org/de/16/regeln/dis-
erg%C3%A4nzende-regeln-f%6C3%BCr-gesellschaftsrechtliche-streitigkeiten-09-erges-id5, 12.4.2018.

47  Bup. HapounTo feo 2-5 1 11 [JOIyHCKMX IIpaBM/Ia 3a CIIOPOBE M3 KOMIIAHMjCKOI IIpaBa HeMayke
apOuTpaXKHe MHCTUTYIIMjE.

48  H. Raeschke-Kessler, 557.

49  BGH Urteil von 29.3.1996, Az.: II ZR 124/95, poctynno Ha ampecu: https://www.jurion.de/urtei-
le/bgh/1996-03-29/ii-zr-124_95/,12.4.2018. Y mureparypu Bug. C. Duve, 984-991; Tilmann Hertel,
Alessandro Covi, ,,Arbitrability of Shareholder Disputes in Germany“, Kluwer Arbitration Blog,
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Ipakca je sabenexwIa joul jegad criop.”® Cyp je y TOM CIy4ajy McTakao ocobe-
HOCT apOUTpaske Y CIIOPY KOjUM Ce IIOHNUIITaBa OfIyKa CKYIIITHHE, NCTHIyhn
fla ce y TOM CIy4ajy pajy 0 MHTepecy BUIIe CTPaHa, Off KOjUX Heke He MOpajy
VIHMIVjJTHO JIa YYeCTBY)Y Y IOCTIIYKY, IITO 3aXTeBa Jla UM ce TakBa MOryh-
HocT npyxu. Takobe 61 Mopasna ja MM ce Ipyxu MOTyhHOCT Jja yrudy Ha
dopmupame apburpaxe. Mehyrum, Hajsehu mpobnem npefcrasmbano je obes-
Geheme erga omnes fejcTBa apOUTpaXkHe OIIyKe Koja 61 6mma foHeTa. 3a pas-
JIIKY Off IIPBOT C/Iy4aja 0 apOUTPabMIHOCTH, KOjU je 3aXTeBao MOCeOHO 3aK0-
HoZaBHO ypebheme ycmoBa Koju 6m obe3bemumn TakBO JiejCTBO apOuUTparkHe
OJI/IyKe, Y OBOM JPYTOM CIy4ajy je Cyh ApsKao fia je To Moryhe u 6e3 pedpopme
HO3UTHBHOTL IIPaBa, IITO 3HA4M HA OCHOBY ayTOHOMNje BO/be 3alIHTEpecoBa-
HMX CTpaHa.

Y3umajyhu y 063up HaBemeHe CIydajeBe, Teopyja M Ipakca Cy gedu-
HIICajTe HEKOJIMKO YC/IOBa, ¥ KOjU MOPAjy fa ce YHAIpes MCIyHe ja 61 apOu-
Tpaka MOIVIa JIa OJUTY4M O CIIOPY O HMINTABOCTY (WIM IIOHMIITAjY — YCIIOBU CY
ucty) omayke ckymmTuHe.”' Ilpe cBera, HYKHO je Jla IOCTOjU apOUTPa>KHU
cropasyM (moce6aH yroBop WIN e/leMeHT OCHMBAYKOT aKTa, OJJHOCHO CTaTyTa,
Kao ¥ JIPYTOT YHYTpAIlbeT aKTa IOIYT YrOBOpa WIAHOBA WIM CIOpasyMa
aKIMOHapa) Ha KOjy Cy NPHUCTA/IM CBY WIAHOBYU ApYyLITBa.”” Jlajbe, HEOIXOTHO
je Ia ce BOAM pavyHA O MHTEpecHMa CBUX 3aMHTEPECOBAHNX CTPaHa TaKO IITO
ce omoryhaBa CBUM WIaHOBMMa (aKI[MOHApUMa), /I U JIPYTUM 3aMHTEPECo-
BaHMM JIMIMMa (WIAHOBYM YIIpaBe, Ha30pHOr ofbopa) ydeumrhe y IOCTYIKY
npen apburpakoM (yxmpydyjyhu n moryhnoct yuemha y dopmupamy ap6u-
Tpake), MHCUCTUPajyhu Ha BHUXOBOM ajieKBaTHOM obaBernTaBamwy.” Crenehn
Ba)KaH yCJIOB IIOfIpa3yMeBa fia je apOUTpaKHIM CIIOPasyMOM M3PUYNTO IIpef-
BubeHo jiejctBo res iudicata ap6uTpaxkHe OJIyKe IpeMa CBUM WIAHOBMMA
IpYIITBa, JaKIe erga omnes, 6e3 063upa Ha BUXOBO ydelrhe y ITOCTYIIKY.

February 7 2018, pocrymHo Ha aupecu: http://arbitrationblog.kluwerarbitration.com-
/2018/02/07/arbitrability-shareholder-disputes-germany/, 12.4.2018.

50 BGH Ureteil vom 6. April 2009, Az. II ZR 255/08, moctymHo Ha ampecu: https://ope-
njur.de/u/73237.html, 12.4.2018. Bup. T. Hertel, A. Covi.

51 C.Duve, 984-991; T. Hertel, A. Covi.

52 OBaj ycI0B HapounTO je pobieMarnyaH y cny4ajy Beher 6poja wiaHoBa — jep yBek IojipasymeBa
CaIJIaCHOCT CBMX; /I HAPOUMTO M Y C/Ty4Yajy HAKHAJHNUX JOIIYHA aKaTa MM IPOMEHA Y YIAHCTBY.

53  OuursefHo je Aa 0Baj YC/IOB HUje TAKO UCIIYHUTH Y CIIy4ajy JPYIITBA ca BEMKIM OpojeM WIaHOBa,
HapounTo KOJ jaBHuX zipymirasa. Crora JlonyHcka npasmna Koja npeasuba Hemauka apourpakHa
MHCTUTYIVjA 33 CHOPOBE M3 KOMIIAHMJCKOT IIpaBa He IIPeNopydyjy YHOLIehe apOuTpakHe Kay3y-
JIe y CTAaTyT jaBHOT JipyIITBa, Oynyhm na Huje M3BecHO ha mm je Moryhe Ja CTaTyT akI[MOHAPCKOT
IPYLITBA Cafip>Xy U TakBe ofpende. CIMYHO 0 HeMOTyhHOCTH YHOIIeHa apOUTpaskHe Kiaysyile,
VIV CauMibaBamba MOCeOHOT YToBOpa KoJ jaBHuX gpyurrasa Buj. Hip. H. Raeschke-Kessler, 565.
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JlornyHo je ma ofTyka He MoxXKe fia 6yJie BajbaHa WIM HeBa/baHa CaMo Y OJHOCY
Ha Heke WIaHoBe, Beh Mopa fa ¥Ma jeTHaKoO JejcTBO M 3a JPYIUTBO U 3a CBe
yaHoBe.” To je nspuunro mpepsubheHo 3a oIyKy cyzia KojoM ce oIJIalllaBa
WM yTBphyje HUIITaBOCT OTyKe CKYMIUTIHE, /I ce Ta 3aKOHCKa ofipefida He
MO)Ke aHaJIOTHO NPYMEHNUTU Ha apOuTpaxkHy omayky. Hajsam y Besu ca Tum
YCZIOBOM je HY)KHO KOHIIEHTpMCAabe ITOCTYIKA IIpefl caMo jefHNM TpuOyHa-
noM.” Hemauka cyjicka Ipakca HefJaBHO je pacIpaBibaja O jolll jefHOM CITydJa-
jy apburpabumHocty, morBphyjyhu n mmpehn game moryhnocr fa apburpaka
OITy4yje O HUIITABOCTY OJIyKa WIaHOBA He CaMo JPYIITaBa Ca OTPAHNMYEHOM
ofiroBOpHOIIhy, Kao y MpeTXOofiHa [iBa C/Iy4aja, Beh 1 y KoMaHAUTHOM Ipy-
HITBY.”®

Konayno, 3Ha4ajHO INUTakbe TPOUIKOBA HEMAYKM ayTOPY IIPeIaxy Jia
Ce pelnM TAaKO Jla ra CHOCE YYECHMIM y IIOCTYIIKY Ha 4Mjy LITETY je JOHeTa
OJUTyKa, 1 TO cpasmepHo KamuTasn yuemhy.”” Takobe, 3a ynuc, ogHocHO pernu-
CTpalujy OMIyKe KOjOM je IIOHMIITEHA OJUIyKa CKYIIUTHHE CMarpa ce Ja je
HEOIIXO/JHO M3BpIeme OfIyKe IIpe]] Ha[UIOKHNM CyfoM.> Vcro 61 Baxxmwio u
3a OJVIyKy CTpaHe apOuTpake, Koja 6u Mopasa fia ce TpMU3Ha Pajiyl U3BpLIeHA.

IV Bobemwe cnopa moBooM mo6ojHe Wiyt MOHUIITEHE OJTYKe
CKYNIITUHE IPUBPETHOT APYIITBA

Y npeTxoHOM OJ1e/bKY OMJIO je peun 0 apOUTpaOdMTHOCTY CLIOpa pajin
HOHUINTAja OJJIyKe CKYIIUTVHE NPUBPETHOT JPYIITBA. 3aK/BYYWIM CMO Jid
OHa Y CPIICKOM IIPaBY HMje CAaCBUM M3BECHA, Te IIOCTOj} OIIACHOCT IIOHMIITAja
romahyx, offHOCHO off6Mjarbe IpU3Haa U M3BPLIEHa CTPAHNX apOUTPasKHUX
omnyka. MebyTum, aHa/IM30M MHCTUTYTA TOOMjamba OJTyKa CKYIIITIHE Y CPII-
CKOM IIpaBy MOXXe Ce 3aK/byUUTM Jia OH y cebu moppasymeBa Moryhuocr
IIOCTaB/bakba JIBa 3aXTeBa — Jla Ce MOHUIITY OJyIyKa CKYIIITHHE Kao jeJlaH, I
Jla ce, VjeqIHO ca TUM, OJUIydyje M O 3aXTeBYy 3a HakHajy miTere.” CTOra OBaj
Ofie’bak ¥MMa IJUb Aa JICIUTa fia M1 6M mocTojaa MoryhHocT fga apburpaxka
OJIy4yje caMo O jeJHOM Of] Ta JIBa 3aXTeBa, KOHKPETHO 3aXTeBY 3a HAKHAJY
mtere, Oyryhu 1a 61 oH j1aKiie MOrao Jia 3aloBO/bY 3aXTeBe Y HOTTIeNy apOu-
TPaOUIHOCTH.

54  Ibid., 558.

55  Buyp. T. Hertel, A. Covi.

56 ~ BGH Beschl. V. 6.4.2017, Az.: 1 ZB 23/16, noctynHo Ha agpecu: https://www.jurion.de/urtei-
le/bgh/2017-04-06/i-zb-23_16/, 12.4.2018.

57  C.Duve, 988.

58  Ibid., 1010.

59  UYn. 376 cr. 1 30I1]1.
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Y Tom mwsey ynopenyuheMo oBaj cliop ca THIIMYHUM HeapOUTpaOu-
HYIM WIN BpJ/IO OrpaHyMdeHo apburpabuwinuM cnoposuMa. To je, Ha mpumep,
C/Iy4aj y CHOpOBMMa KOjy Ipou3/Iase U3 IpaBa KOHKYpeHIMje — 3a Koje ce
CMaTpa Jla HaueJTHO HUCY U3 00JIacT! IpaBa Koje oMoryhaBa apOUTpaxy; anmm
ma 61 oxpehena muTama, Kao LITO je HAKHAZA IITETe YC/Ie] IIoBpelie IpaBua
0 KOHKYPeHLIMj!, MOITIa Ia Ce paclpaBy U Ipex apouTpakoM.” Jlakie, yak u
y TUM CIIOPOBUMa 61 IpUpoJa cIopa U Ty>KOeHM 3aXTeB, HAPOUUTO Kajla ce
pajiu 0 MMOBMHCKOM IIpaBy, oMoryhapajia ap6uTpaxxHo ofnyunBame. CIMIHO
je ¥ y clopoBMMa M3 IIpaBa MHTe/IeKTya/IHe CBOjuHe, rie 6u onpehenu mumo-
BUHCKY 3aXTeBYU MOI/IM Jia OyAy IpeaMeT apOuTpaxke, 4ak M Kajja Kao IpeT-
XOIIHO TNTalbe MMajy IYHOBAXHOCT IpaBa, Koja OM ce MOIIa MCIIUTATH 3a
norpebe apOUTPaXKHOT IOCTYIIKA.*!

V13 HaBefleHUX CTaBOBA CIEN J]a CIIOPOBE 108000M TIOHUINITAja OITyKa
CKYIIITUHE TaKohe MO>keMO CIMYHO Jla mocMaTpamo. 3a PasjimKy off cydaja
KOju IoJipasyMeBa apOUTpaKy pajiy IOHMIITAja OJyIyKe CKYIIITIHE — Y Be3}
ca KOjoM MMaMo pe3epBU fia i1 611 6u1a J03BOJbeHa, M HAPOUUTO IMpuxBaheHa
npen foMahuM cymoByuMa, Baba pa3MKoOBaTH Apyry MoryhHoct. OHa 61 1moj-
pasymMmeBajia M3HOILIEIbE CIIOpA IIpef apOUTPaXKy, C TUM Jja Ty>)KOeHM 3aXTeB —
KOj¥I Ce OJJHOCH Ha HAaKHAJly LITeTe — HAaCcTaje Ha OCHOBY IT0OOjHe OJTyKe CKYII-
IITVHE; U Y3 MOTYRHOCT /1a ce MyHOBXHOCT OJTyKe MCIINTA 33 IOTpebe apbu-
TPaKHOT TIOCTYIIKAa — JIaKJ/Ie, ca JIejCTBOM inter partes. TakBo pasMMIbare
HIje CTPAaHO HU YIIOPENHO] TEOPUjH, ¥ KOjoj ce MCTUYe Jja 3aXTeBM 3a HaKHa-
JIOM IITeTe WM JIpyTe KOPMCTH 3aIIpaBo OfyTydyjyhe Mory ma ompernerne apu6-
TpabwiHOCT y ofpeheHoM cyuajy.®

Y 0BOM C/Iy4ajy MCIYHBEHOCT YC/IOBa 3a MMOHMINTA] Wi Beh moHmITe-
Ha OJ/IyKa CKYIIUTIHE IIPe/ICTaB/bajy IPETXONHO MMUTAbe Y OJHOCY Ha IIOCTO-
jame IpaBa aKLMOHAapa Ha HakHapy wrere. IIpuToM, 0 3axTeBy 3a HaKHaLy
HITeTe TY>KMOLIA KOji je IpecTao fa Oyfie akL[MOHAp APYLITBA CyH MOXe fa
OZJIYYM M CaMOCTA/THO ¥ 0e3 OJIy4MBaiba O 3aXTeBY 3a IIOHUINTAj, HAKOH IITO
je ombaiMo 3axTeB 3a MOHUINTA}.” [lakte, CPIICKO MpPaBO Pas[BOjWIO je OBa
JIBa 3aXTeBa ¥ jaCHO MCTAK/IO MOTYRAHOCT caMOCTaIHOT OIIydYyBama O MIMO-
BMHCKOIIPABHOM 3aXT€BY, YaK ¥ Kafla OJIyKa CKYIIIUTVHE OCTaje Ha cHas3u. To
fla/be 3Ha4M fla 0¥ MOIJIO JIa Ce pasMMII/ba O OJTy4MBAKY O MMOBMHCKOIIPAB-

60 M. Cranmsykosuh, 107.

61  Ibid.

62 W. Kennett, 344.

63 Y. 376, cr. 5 30I1]I. Mnax, cyx 6m u Tajja MOpao fia yTBp/y HUIITABOCT OJIYKe CKYIIITUHE KAo
IPETXOHO INTakbe, Koje M MMasIo inter partes ejcTBO y OBHOCY Ha CTPAHKE Y HOCTYIIKY, jep MHa-
Je He 611 61710 IIPaBHOT OCHOBA 33 HAKHALY ILITETe.
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HOM 3aXTeBYy 3a HaKHaJy LITeTe M IIpefi apOUTPaskoM. Y TaKBOM IIOCTYIIKY,
UIAK, IUTabe YC/IoBa 3a 3aCHUBAbE OJTOBOPHOCTY JIPYIUTBA 3a IUTETY KOjy
aKLMOHAp ofatie TpIm 6ma 61 mo6ojHa OIyIyKa CKYIIITHHE — Te 61 ce InTa-
e f1a JIU je OHa 000jHA MMOCTABIIO KA0o MPETXOLHO MUTame. Y TOM IOI/Iefy
Moryhe je pasnmMkoBaTy fjBa cIy4aja — OHaj Kajia je 0 OBOM IIPeTXOJHOM IIITa-
wy Beh pemeHo (kaja je MOHMINTEHA OJJIyKa CKYIIITHHE) M CIy4aj Kaja je
OJTyKa CKYIIIITUHE U Jla/be ITYHOBaXKHa.

IIpBu cimy4aj 6, gaxie, IOCTOjao Kajja je OMIyKa CKYNLITMHE ITOHMU-
IITeHa. 3aKOH O MPYMBPEIHNM APYLITBMMA OMOryhaBa 1a aKTMBHO JIETUTVMI-
CaHO ymIle Koje mobuja OIyKy CKYIILITHMHE MMa IIPaBo a y CIOPY 3a IIOHMU-
IITaj Of/TyKe CKYIIUTHHE 3aXTeBa I HAKHAJy IITeTe, a/Ii TO He MOpa [a YIMHM.
Crora je moryhHocT Bohewa moceOHOr IIOCTYIIKA ITOBOZOM HaKHAjie ITeTe
Moryha aji je Mamer 3Hadaja jep he wian (akmonap) koju nmoxpehe mocrymak
pazu MOHMIITAja OfTyKe CKynuITuHe Beh Taga 6uty y MoryhHOCTH fa cTakHe
U 3aXTeB 3a HaKHajy mTere. Takohe, Moryhe je ma HakHajy ITeTe 3axTeBa
Nuie Koje Huje y4ecCTBOBAIO Y (IIPeTXO[HOM) IIOCTYIKY pajiu IIOHMIITAja
OITyKe CKYIIIITHHE, 6e3 0631pa IITO je MMasio MOTYhHOCT ia y HeMy y4ecTBy-
je (Ha IpuMep, Y CBOjCTBY je[IMHCTBEHOT cymapHuyapa). Jlakie, y oba ciydaja
MO>Ke JIa Ce 3aMIC/IM JIa TTOCTOjM OfipeheHn MMOBUMHCKY 3aXTeB KOjU Ce 3aCHU-
Ba Ha ofyTyny (Cyzia) KOjoM je IIOHMIITEHa OfJIyKa ckymmurtiHe. CMaTpaMo fa
He TIOCTOjU HMKAKaB pasjior Koju 6u oHemoryhyo fia 0 TOM 3aXTeBy pely U
apbuTpaxa, jep Cy MCITyHBeHNU CBYU YCIOBU apOUTPAOMIHOCTU: pajit ce O MMO-
BUHCKOM CIIOpY KOjJ ce Tide IIpaBa KOjuMa CTpaHKe CIOOOTHO pacHoOIaxy.
OsBa cutyanmja 6u, cMaTpamo, 6MIa jefHaKa ca JpyTMM C/Iy4ajeBMMa pelraBa-
1ba CIIOpoBa n3Mehy wiaHOBa (aKIMOHApa) M APYILITBA, IOJ YCIOBOM, HapaB-
HO, [la ce IPUXBATH HadyeTHa apOUTPaOMIHOCT y CHOPOBMMA KOMIIAHUjCKOT
npasa. Jimak, 3Hauaj apouTpaxke pajjl HaKHajle LITeTe Ha OCHOBY Beh moHu-
IITeHe OJTyKe CKYIILITIHE UIIAK HIfje BeINKNL.

CnoxxeHnjn je, ¥ MHOTO 3HAYajHUjU C/Iy4aj Kajla OIyKa CKYIILITHHE
HUje IIOHMIITEHA, i KaJja Ce IIUTAlbe IheHe IIYHOBaYKHOCTY II0CTaBY Kao IIperT-
XOJTHO TIMTabe Y apOUTPaskHOM MOCTYIIKY.** CTaB je cpIicKe Teopuje fia TIpeT-

64 Y mapHMYHOM IOCTYIKY IIPABUJIO je Jia je, y CUTYallMjy Kajla OJI/TyKa 3aBVCH OJf IPETXOJHO pelle-
HOT IMTama Jia /M HOCTOjM HEKO IPaBO MM IIPABHM OJHOC, @ O TOM IIMTAIbY jOLI HUje OJIyKy
JIOHEO CYJI W/IM APYTY HAJUIE)KHM OpraH, Cyj oB/amheH Jia caM peln To NUTambe aKo Huje IpefiBU-
beno cynpotno. ¥ ToM ciyyajy ofyka cyna o IPpeTXOfHOM IMTakby MMa IIPABHO JIEjCTBO CaMO Y
IApHMUIM Y KOjoj je To mmTame peureHo. Bup. wi. 12 3III1. ¥ oBoj cutyanmju mMoryhe je ma apou-
TpaXka IIOCTYIIM HA JIBa HAuMHA: WM Jia 3aCTaHe Ca HOCTYIKOM, fa 01 O IPETXOJHOM IIUTamy
OILTY4MO CyJ| — LITO je HeedMKACHO; WM Jia ra cama peum. IIpBu cirydaj ce OHIA CBOJM Ha CUTYya-
IMjy y KOjoj O IPeTXOfHOM IuTamy Beh 1mocToju ommyka (0 4eMy je 6110 peuy HEOCPeJHO Ipe
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XOJIHa IINTama Koja HUCy obyxBaheHa apOUTPaXKHUM CIIOPasyMOM apOuTpaxa
MOJKe Jla pelllt ca JiejCTBOM inter partes, ¢ TUM LITO ce IIpaBHA CHara apourpa-
JKHe OJTyKe He OJHOCK Ha TO IINTambe, Te OV ce O BeMy MOTa0 BOJWUTY IIOCe-
6aH criop.®® Mmak, HaBoAM ce fa OM jeAMHY M3y3eTaK Off TAKBOT eKCIUIMIIUTHOT
IpaBWIa IIPeJCTaB/ba/i0 IIPETXOJHO IINTame Koje Huje apOburpabuiHo.*
JlocmenHoOM TpUMMEHOM TaKBOT cTaBa Ou apOuTpaxka 6maa oHemoryhena gma
OJUTydyje JaK U caMo O HaKHAJIM IIITeTe OBOJOM I0O0jHe Of/TyKe CKYIIITHHE,
y ClIy4ajy Jja ce IPUXBAaTH CTaB IO KOME je CIIOp pajy IIOHMINTAja OIyKe
CKYIIITVHE HeapOuTpabuiaH. Jlakie, YKOINKO IOCTOjM OFIyKa CKYIILITHHE
Koja MCITyHaBa yClIoBe IpefBuheHe 3a mobujame, almu Huje MOHMIITEHA, TO
IIPETXO/JHO INMTarbe He OV yIa3wIo y KpPyT IuTama o Kojuma Ou apburpaxka
MOIJIa Jla OfyTydyje JakK U Y OfHOCYy Mely cTpaHKaMa, Te He 611 MOIJIa Jia OfTy-
9)1 HM O 3aXTeBY 3a HAKHAJy lLiTeTe IOBOJOM TaKBe 0OOjHE OfTyKe CKYIILITH -
He. Y cymporHOoM 6u 1 TakBa fjomaha ap6uTpa’kHa OyIyKa MOIVIA JIa ce TIOHM-
IITY, OFHOCHO CyA OM MOTao Ha 3axTeB CTpaHe fia ofOuje Ipu3Hame U Ha
OCHOBY UNIbeHMIIe [la ce OIyKa OTHOCH Ha CIIOp Koju Huje 610 obyxBaheH
CIIOPa3yMOM, OJJHOCHO, jep Cy OJTyKOM IIpeKOpadeHe IpaHMI[e TOT CIIopa3yMa,
a crop je y ocHoBu 1 (Moryhe) HeapbuTpabuan.®’

V AprymenTH y mpmior MmoryhHocTy apOuTpakHOT penraBama
CIIOpOBa Y Be3M ca MoOujameM OTyKe CKyIIITIHE

bes 0631pa Ha YMBEHNUIY J1a je Y CPIICKOM IIPaBy CIIOPHA apOUTpabniI-
HOCT CIIOpa y Besy ca IobujambeM OJTyKe CKYILITHHE, Bpey HaueHo ucTahm
ma 61 omoryhaBame peliaBama TUX CIIOPOBa IIpef apOUTpa>koM OWJIO BUIIIe-
CTPYKO KOPMCHO. 3a TO IIOCTOje 3HAUajH! U YOe[/bUBU Pasio3n.

Hanme, apbutpaka 61 y OBUM CIIOpPOBMMA MOIJIA Jla NIPY>KU pasHe
IIPeTHOCTY Pas/IMuYUTUM MHTepecuMa. [Ipe cBera, 3HayajHa je 3alITUTA MHTe-
peca IpUBpPeJHOTr APYLITBA, a/IM U HErOBUX WIAHOBA WIN aKL[OHAPA, YK/bY-
uyyhy HapounTo U KOHTpoIHe WiaHoBe. Kiacuyna mpeHocT apoutpaxe, edu-
KaCHOCT Y HeH TIOBep/bUB KapaKTep HECYMIbMBO CY BaXKaH apTyMeHT KOju ujie
y IIPWIOT He CaMo JPYLITBY U HerOBUM WIAHOBMMA, Beh M MHTepecuMa CBUX

0BOTIa), 10K APYIM CIy4aj — Kazia 6u apOuTpaka caMa MOIJIA JIa PelIy IIPETXO/HO MUTabe 3aIpaBo
Ipe/ICTaB/ba 3aHVM/BMBIU]Y, U IIPABHO, CIIOKEHUjYy CUTyalujy.

65  Mupjana Ilykasan, ,Heka murama HapiexxHocty apourpake”, IIpaso u npuspeoa, 6p. 5-8/2004, 824.

66  Tako je nuspmunto npensubeHo y urammjaHckoM 1pasy, y Wi 819 3aKoHa 0 IAPHIMYHOM HOCTYIIKY
o 5.1.1994. romuue, foCTynmHO Ha ajpecw: http://www.jus.uio.no/lm/italy.arbitration/doc.html,
18.4.2018. Bup. o Tome: M. Ilykasarg (2004), 824.

67 Y. 58, cr. 1, Tau. 3, OHOCHO 4JI. 66, cT. 1, Ta4d. 3 3akoHa 0 ap6I/[Tpa)KI/I.
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IPYTUX 3ayHTepecoBaHux muua.”® Taxobe 6m y mHTepecy mpyumTBa U (KOH-
TPOTHMX) WIAHOBA OM/IO U OfIp>Kambe OfTyKa CKYIIUTHHE Ha CHA3M, YaK M Kafia
uMajy oxpebene Hepocratke. 360r Tora 61 HapounTO KOpucHa 6mta Moryh-
HOCT Bobema criopa mmpes ap6uTpakoM MOBOIOM H0O0jHe OfTyKe KOoja OMOTY-
haBa HakHajy mTeTe JMIIMMa YUji Cy MHTepecu OIIYKOM IOBpehenu mm
yrpoxxeran. To 6 MOI/IO Jja MMa IPeSHOCTM U 3a JIMIA KOja CBOja IIpaBa
3aCHUBAjy Ha OJTyKaMa CKYIIITHMHE, HAPOUMUTO Yy C/Iy4ajy HEKOIMUKO ITOBe3a-
HUX OJTyKa CKYIILITMHE, IV TAKBUX OJTyKa KOje je TEeIIKO IPAaKTUIHO MOHM-
Ty a nocrojehe crame BpatuTy y npehanrmwe crame.*’

Vako o cajma y OBOM pajly Huje HallpaB/beHa 3Ha4YajHa pasjmnKa y
noOMjary OfIyKa CKYIIUTVMHE M3Mely aKIMoHapcKOT M pyLITBa ca OIpaHu-
YeHOM OJITOBOpHOIINY, Ta pasjMKa je 3Ha4ajHA Kajia je ped O NMPeTHOCTIMA
apburpaxke.”” Hanme, He camo ia je jenHOCTaBHMje (a HEKama M jeINHO M3BO-
JUBUBO) Jla apOUTpaka OfIydyje Y CIOpOBNMMA y Be3) ca OfTyKaMa CKYIIITHHE
KajJa y APYLITBY MMa Mamy Opoj WwiaHOBA, Beh je OHa HECYMIBMBO M3Y3€THO
Ba)KaH MeXaHN3aM pelllaBama CIOpoBa Mehy /mMIuMa 4YMju OJHOCH HUCY
HEIIONIpaB/bMBO HAPYILIEHY, M KOjU >KeJle Ia HacTaBe /1a OCTBAPYjy 3ajefHIMYKI
CBOje MHTepece, IITO je TOTOBO PeJOBaH C/Iy4Yaj y IMOPOAUYHUM JPYLITBMMA
VIV Ha C/IMYaH HA4MH O/IMCKO IOBe3aHuMM wiaHoBuMa.”! CympoTHO, Kajia ce
TV OJHOCH BMILIe He MOTY IIOIIPAaBUTK U KaJla je HEMMHOBAH Kpaj YTOBOPHOT
ofiHOca — OoHJA je cyx demhm usbop. To je HapoumTo CIy4yaj M OHJA Kajia je
Kpajiby Wb TY)KMOIIA MCK/bYYMBO MMOBMHCKA KOPUCT — HAKHAJa 3a CBOj
yZieo, HaKHafla mTeTe 1 cIn4Ho. [laxie, apourpaxa Moxe Jja Oyie HauuH Ipe-
BasWIaKema Cykoba Mely WIaHOBMMA KOjy OCTajy y APYLITBY M Taj apTyMeHT

68 O mpegHOCTMMA apOUTpAXKe Y KOMIIAHMjCKOM IpaBy yomure Buji. C. Duve, 978.

69  Bup. Hmp. o remkohama y TOM HOIIEfly Y C/Ty4ajy HUIITABOCTH OJJIYKe O CTaTyCHOj mpomennu. T.
Jespemosuh Ilerposuh, 91 n game.

70  Hawmme, CpICKO IpaBO perymiie M3pUUINTO IOOMjarbe OJIyKa CKYNIITHHE aKI[MOHAPCKOT Jpy-
IITBA Y3 CXOJ[HY IIPMMEHY IIpaBMIa Ha IOOMjambe OTyKa CKYILITHHE JPYLITBA Ca OIPAHMYEHOM
oarosopHoinhy npema ui. 217 30I1]I. Hekapa je y ynopeaHoM IpaBy HApOUNTO CIIOPHA apuTpa-
OVJIHOCT CIIOpOBA pajy IOHMIITAja OJUTYKa CKYIIITHHE jaBHMX JpylITaBa. To M3pUYNTO HOMUIBY
JlonyHcka npasmia Hemauke apOuTpakHe MHCTUTYIMjE 3a CIIOPOBE M3 KOMIIAHMjCKOT IIpaBa, O
4eMy je Beh 6mIo peun, anmm UCTo cxBaTame 3ay3ena je n amepuuka Komucuja 3a xapruje oj Bpesi-
HOCTH, KOja MCK/bydyje MOTYhHOCT yK/byunBama ApyIITBa Ha GMHAHCUCKO TPXKUIITE Y CIY4ajy fia
OCHMBAUKM aKT/cTaTyT npepsuba apbutpaxy 3a peluapame croposa. Vmak, 4ymHuM ce ja je ommra
TEHJICHIIMja Jia ce apbuTpaka oMoryhm u y TMM ciydajeBuma, IITo HOTBphyje M HOBMja mpaxca
aMepnuKkux cynosa. Bua. meraspno: W. Kennett, 346; Ann Lipton, ,Manufactured Consent: The
Problem of Arbitration Clauses in Corporate Charters and Bylaws®, The Georgetown Law Journal,
Vol. 583, 2016, 591 u game.

71 W. Kennett, 351-352.
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BPJIO je BakaH y 3aTBOPEHMM JPYLITBUMA, HAPOUUTO OHUM KOje Besyjy O/m-
CKM OJHOCV; OJJHOCHO Y CJIYYajy Kaja [pPYyILITBO ¥Ma Mambe WIAHOBA, alyl U
KaJia je CBMMa y MHTepecy AyTOpoYHa TOOUT M MHTepeC 3ajeJHNYKOT APYLITBA
6es3 063mpa Ha noctojehe cykobe.

CpIICKO IIPaBO y OCHOBMU Kp0O3 MHCTUTYT MOOMjarba OTyKa CKYIIUTHHE
IITUTY MMOBMHCKE MHTepece MambMHCKUX WIAHOBA U akiyoHapa. OHO ra He
npensuba pajiyu 3alITUTe jaBHOT MHTepeca, OIIITeTr KoOpa, Makap He IpUMap-
HO. O TOMe CBeflouM IPETEeXHO YCTAHOB/bEH PEXXIM PYLUBMBOCTH (a He aIco-
JIyTHe HUIITAaBOCTU) OJUTYKA CKYIIITHHE, YaK U KaJja Cy OHe JIOHeTe CYIIPOTHO
3aKOHY WM JPYTUM aKTuMa; Beh Takobhe u Ipyrum orpaHndemuMa IOHMIITA-
ja omryke Kpo3 mpenBub)eHe poKOBe, Ka0 ¥ IPaBWIO Ja HAKOH IIPeCTaHKa
CBOjCcTBa WwIaHa (aKkIMOHapa) TO jiMIle HeMa MOTYRHOCT Jja 3aXTeBa IIOHUIITA]
omnyke, Beh camo HakHafly mwTeTe, 6e3 0631pa Ha pasyior nobujama. M y ymo-
pe/iHOj Teopuju je MCTAKHYTO Aa (QYHKIMja MpaBWIA KojuMa je mpepsubeHo
nobujame OUIyKe CKYIIITUHE HMje HAuMH CAHKIVIOHMCAIba VIMIIEPATHBHUX
IpaBWIa, Beh IpeBacXofHO MeXaHM3aM 3alUTUTe aKIMOHAPa, HAPOYUTO
MamJHCKIX, KOj) YaK MOTY ¥ BPJIO ,,alPeCHBHO /la KOPUCTE TO CBOje IIpaBo.”

Jlakte, Wb U CBpXa MHCTUTYTA IOOMjama OJJIyKe CKYIIITHHE je Y
UMOBUHCKOj 3alUTUTH MAaWMUMHCKUX WIAHOBA (aKLUMOHApa), a Ty 3alUTUTY
CacBUM JIETUTMMHO 61 MOITIA Ja IIPYXKM He CaMo CyJcCKa, Beh 1 apOurpaxxHa
omtyka. Ha ocHOBY Tora cMaTpaMo fa 61 cBakako TpeOasio J03BO/IMTY HaveI-
HO pelllaBaibe CIIOPOBA KOji MMajy Kao Ty>KOeHM 3aXTeB HaKHajy LITeTe, U Y
Kojuma 6u 6mno Moryhe ma o IpeTXOJHOM INTamy — IOOOJHOCTH OJJIYKe
CKYIIITUHE OJTy4y U cama apourpaxa. V Buie oy Tora, nmajyhu y Bumy nms
VHCTUTYT II0OMjamba Of/TyKe CKYIILITIHE, HUIITA He CTOjU Ha IIYTYy Ja O 3aXTe-
BY 3a ITIOHUIITA]j OfI/TyKe CKYIIIITHUHE OJTydyje M apOUTpaka, a He CaMo CY/I.

Mmnak, takBa MoryhHocT Mopana 61 a Oyjie U3PUUUTO pery/caHa y
oymyhoj 3akoHojaBHOj pedopmu, kako 61 ce 06e36eIIa MpaBHa CUTYPHOCT U
M3BECHOCT Yy (IpU3HaWmy ¥) M3BpIIEHY apOuTpaxXHMX omayka. Ocum Tora,
nabe yHanpehemwe mocrojeher pexxuma Tpeba fla cey pasBUjeHY Hpakcy
HEeKUX 3eMa/ba y KojuMa je (HOopMy/ImcaH Mofen apOMTPaKHOI CHOpasyMa
(HapounTto ap6uTpaxkHe KIaysyae Koja 6m OwIa 10 OCHMBAYKOI aKTa W/IN
CTaTyTa), Koju 61 HApOUUTO MOPAO Jla 00e36ey 3aIITUTY MHTepeca CBUX WIa-
HOBa JIPYLITBA ¥ JIejCTBO apOUTpakHe OJIyKe KaKo je TO IpefBubeHo 3a
OJUIYKY CyZa KOjOM Ce OHMIITAaBa OJIyKa CKYIILITHHE.

72 Reinier Kraakman et al., The Anatomy of Corporate Law: A Comparative and Functional Appro-
ach, Oxford University Press, Oxford, 2009, 310.
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VI 3akpyyax

VsHolewme criopa y Be3u ca Mo00jHOM OJJTYKOM CKYTIIITIHE IpUBpef-
HOT JIpYLITBa IIpey apOUTpaKy MMa BUIIECTPYKe IpefHOCTH. To MoOXe ga
Oyne 6p3 u edpykacaH HauuH penraBamwa criopa. OMoryhasa 3amTuTy MHTepeca
M IPUBPENHOT APYIITBA, Y HETOBUX WIAHOBA, HAPOYUTO MAaBMHCKUX, A/l U
APYTUX 3aMHTEPECOBAaHMX /M. VIMa HeCyMmbMBe IPEJHOCTH Ka0 MEXaHN3aM
pemaBama criopa Meby /mmyuMa 4uju OZHOCH HUCY HENONpPaB/bMBO Hapylle-
HI, M KOjI >KeJle Jla HacTaBe Jla OCTBAPYjy 3ajeHMYKM CBOje MHTEpeCe, IITO je
rOTOBO PeloBaH C/Iy4aj Y MOPOAUYHNUM JIPYIITBMMA, Ka0O M OHMMA y KOjuMa Cy
WIAHOBY O/IMCKO IIOBE3aHN JWIN UX UMA PETATUBHO M 6poj.

[Iwb n cBpXa MHCTUTYTa IOOMjarba OJUIYKe CKYIIIUTHUHE je Y UMOBUH-
CK0j 3aLITUTY MAaIbJHCKUX WIAHOBA (aKIMOHAPa), a Ty 3alITUTY CACBYUM JIETH-
TVMHO 611 MOTa0 Jja IIPY>KU He caMo cyf, Beh n apéurpaxa. Crora 61 HaueHO
Tpe6aso O3BOJIMTH pelllaBaibe CIOpoBa KOj MMajy Kao TYKOeHM 3aXTeB
HaKHajly IITeTe, U y KojuMa 6y 6mao Moryhe nma o IpeTXOZHOM INTamby —
060jHOCTY OJITyKe CKYIIIITIHE OJUTy4) M caMa apOuTpaska.

Takobe, nmajyhn y Buny nywe MHCTUTyTa ob6Mjamba OIJTyKe CKYIIIITH-
He, HUINTA He CTOj! Ha IIYTY Ja O MICHYHheHOCTH YC/IOBa 3a IOHMIITAj OIIy4yje
1 apOuTpaxa, jefHAKO Kao 1 Y APYTMM CIIOPOBMMA KOMIIAHUjCKOT IIPaBa, KOju
Cy UIAK IpeTeXXHO (WM UCK/bYIMBO) MMOBMHCKe npupozpe. Crora He Ou Tpe-
6asmo ma Oyze CMeTHM Y MCHYEHEHOCTH YCIOBa [ja ce CIOp pajy IOHNINTaja
OJUIyKe CKYIIIITMHE CMATpa jeJHAKO apOMTpabWIHMM Kao M JIPYTM CIIOPOBU
KOMITAaHMjCKOT TIpaBa. ¥ TOM IIJBY OM 3aKOHOJIaBal] MOPAo JIa OTK/IOHM HeJlo-
yMILle Y IIOITIefly YC/IOBa Be3aHUX 3a MCK/bYYMBY HAJUIEKHOCT CYJia, YCTaHO-
B/betbeM M3PMYUTOT IIpaBIJIa Jia Cy OBU CIIOPOBYU HavenmHO apuOTpabuinu. [la
6u criop paay nmo6ujara ojTyKe CKYIIIITIHE MOTA0 Jla ce IIPUXBATI Kao apou-
TpabiIaH HYXXHO je Ta/be pa3ByjaTy MoceOHa IpaBila 3a KOMIAHMjCKOIIPaB-
He (yHyTpallie) CHOpOBe, KOju OM HapOYMTO MOpalyM fa BOJie padyHa o
HOCeOHUM YCIOBUMA WM orpanmderyuma. OHa ce HAPOUNTO OffHOCE Ha yde-
mhe cTpaHa y IOCTYIIKY, OpraHM3alyjy I cacTaB apOUTpake, TPOIIKOBe apOu-
Tpa)ke, Kao U JiejcTBa TakBe ofyIyKe. Hajsas, 1o yryeqly Ha yHnopemHo Ipaso,
6110 611 KOPUCHO CACTAaBUTU MOJieTl apOUTPaXKHOT CITopasyMa Koju 61 MOrao
fia 6yme cacTaBHU [ieo aKaTa APYLITBA JUIV YTOBOPa WIAHOBA, KaKo 611 ce OTBO-
pwie mupe mMoryhnoctu xopuirhema apOuTpaxe pagm pemaBama Oyayhmx
CITOpOBa.
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ARBITRABILITY OF CORPORATE DISPUTES REGARDING
GENERAL MEETINGS' DECISIONS

Summary

This paper examines existing legal regime of arbitrability in Serbian law,
with particular regard to inter-corporate disputes. Special attention in this
analysis is paid to disputes concerning avoidance of general meetings' decisions,
bearing in mind that these disputes are common in legal practice.

The paper will provide insight into Serbian provisions on arbitrability
and examine whether all necessary conditions are fulfilled if case regarding
general meetings’ decision is brought in front of an arbitration tribunal. They
are of particular concern to recognition of arbitration agreement or when Ser-
bian court has to enforce an arbitral award.

It is pointed out that further development of Serbian arbitration law will
require amendments to existing law, introduction of specific provisions in
(inter) corporate disputes and model arbitration clause which can be included
in articles of incorporation or statues, in order to provide access to arbitration
and swift and confident conflict resolution.

Keywords: General meetings’ decisions. — Nullity. - Avoidance. — Arbitrabi-
lity. — Intra-corporate disputes.
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