Op Mapuja KAPAHUK'R MUPUR’

OITI'OBOPHOCT JIPXABE 3A LIITETY
INPTYUNILEHY M3BPIIEEHLEM APBUTPAYKHE OIN/IYKE
KOJOM JE ITIOBPEBLEHO IIPABO EYV:

ITpecyna ECII C-168/15 (Tomdsovd)™

Pe3sume

Umajyhu y eudy cee eehu 3nauaj apbumpaice Kao anmepHamusHoz
MexaHu3ma 3a peuasarbe NOMpoulaukux cnoposa, um 0802a paa jecme 0a ce
npukaxcy u pasmompe cxeéamarea Koja je Eeponcku cy0 npasde u3noxcuo cpe-
ounom 2016. 200une y IIpecyou C-168/15 (Tomdsovd), o 0o0z080pHocmu opxca-
8e 3a wimemy npu4urbery u3epuierbem apoumpaicHe oonyKe Kojom cy nozpe-
UWIHO npumerveHa 00HOCHO 3aHemapeHa npasuia 0 ancoLymHoj HUWMasocmu
HenpasuuHux 00pedaba nompouiaukoz y2080pa. Peu je 0 3aKkoHckum npasuiu-
Ma Kojuma cy y yHympauiree npaso opxase 4nanuye npeyseme oopeode Jupex-
musee 93/13/EE3. Osa npecyoa je 8axHa u 3a CPNcKo npaso, nouimo nocmoju
ycmasna obasesa Penybnuxke Cpbuje 0a wimumu nompouwiase u rweHa 3aKoH-
cka obasesa 0a yHympauitee cmanoapoe 3auimume nompowa4a ycaznacu ca
cmanoapouma xoju eaxce y EY. Illupe nocmamparo yum 0602a paoda je u oa ce
yKajice Ha PenarmusHo HOBy 6e3y usmehy yeoopHoz nompouiauxoz npasa EY u
apoumpaie.

Kmoyune peuu: JJupexmusa 93/13/EE3 o nenpasuuHum oopedbama y nompo-
WAuKUM Y2080puUMa, 002080PHOCH OPHABe 3 Uuitneny, usspuie-
e apoumpacHe 0onyke, nospeoa npasa EY.

| A:10)i§

Kapa ce y mocrynky 1pep cyzom ap>kase wiaHuie EBporicke yHuje Kkao
IIPETXO/JHO IIPaBHO IIMTalbe II0CTaBM MUTAIbe TyMayelba OCHMBAYKUX YTOBOpa
OJJHOCHO Bakema JWIM TyMauera JIPYrMX IIPaBHUX aKaTa Koje TOHOCe MHCTU-

* Banpenun npodecop IIpasHor pakynrera Yuusepsutera y beorpany
** Paj je HalMCaH Ha OCHOBY MCTpaXMBarba CIPOBEEHOT 3a moTpebe mpojekra IIpaBHor daxynrera
Yuusepanutera y beorpany ,,/inenturerckn npeobpaxaj Cpbuje“ 3a 2018. rogmuy.
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TylMje, Oprany win Tema EY, HaloHamuy Cy/i MOXKe a 3acTaHe ca IOCTYII-
KoM u ynyru Espornckom cyzy mpasae (yoynyhe monekan: ECII) 3axteB 3a
OITyYMBale O TOM IIPeTXOLHOM INuTamwy.! Y CB0jOj OMIYLH O HMpPeTXOTHOM
IIPaBHOM IIUTamY, KOje MY je IIOCTaBMO HallMOHAIHY CyJ, EBporicku cyz mpaB-
le He pellaBa KOHKPETaH CIOp, He IpuMembyje npaso EY Ha cay4aj xoju ce
Halllao IIpef] CYZIOM Jip>KaBe WIAHNIle, Beh M3HOCH COIICTBEHO TyMademe Ofipe-
bene nopme mpaBa EY, koje Tpeba fja MoMOTHe HallMOHATHOM CY/Y fia Y KOH-
KpPEeTHOM C/Iy4ajy YTBpAM IIpaBHE IIOC/AE[MIle IIpUMEHe IIpaBWIa KOjUM je
IIpefMeTHa eBPOIICKa HOPMa TPaHCIIOHOBaHA y YHYTPallby IIPAaBHY IIOPETaK.

IIeT TaKBUX NMUTamba IOCTABUO je IIpe HeKOMKO rofuHa OKPY>KHU Cy7,
u3 IIpemosa (Okresny siid Presov). IIpemos je Tpehn rpaj mo BemmauHu y
Cr1oBa4Kkoj M aJIMMHMCTPATUBHO ceamuite IIpemoBckor okpyra. Tamorumn
cyZn obpatno ce EBpOIICKOM cyAy IpaBfe y Be3) ca CIOpPOM KOji je TeKao
usmehy Mmunene Tomamose (Milena Tomdsovd) n CnoBauke Pemy6muxe.
IIpecyna EBpomckor cyma mpasue y ToM noctynky (yoyayhe: Ilpecynma
Tomdsovd)? moHnera je 2016. ropuue u, yHaijahe, O HOCHU Ce Ha: OITOBOPHOCT
Ip>KaBe WIAHNIIE 3a [ITeTy IpUIMibeHy OMITHOM ITOBpefioM npaBa EY; rymave-
e je3NUYKOr u3pasa [[MpekTuBe 0 HeIpaBUYHUM Oofipefi6aMa y MOTPOIIAYKIM
yroBopuma (yoyzayhe: [Jupexrusa i [nupexrusa 93/13/EE3);’ nmutame fa m

1 Bugz. Art. 267, Consolidated version of the Treaty on the Functioning of the European Union, OJ 115,
9 May 2008 (y6ynyhe: Yroop o ¢pyukimonucamwy EY). IIpornen EY koju cy HaBefieHu y oBoM pagy
JOCTYIIHM Cy Ha MHTEPHET afipecy eur-lex.europa.eu, IOCTIEABY MPUCTYI 5. MapTa 2018.

2 Judgment of the Court, 28 July 2016, C-168/15, Milena Tomdsovd v Slovenskd republika — Mini-
sterstvo spravodlivosti SR and Pohotovost’ s.r.0. (Tomdsovd), EU:C:2016:602. Onnyke ECII xoje cy
HaBeJieHe Y OBOM Pajly JOCTYIIHe Cy Ha VIHTEPHET afipecy Curid.europad.eu, MOCIENHU IPUCTYI 5.
Mmapra 2018. TomaioBa Huje Ty>Kmia caMo JipXKaBy, HEro U jeliHo npuBpeHo apymtso. O Tome he
kacuyje 6un Buie peun. Onrosopu ECII oHOCe ce IpBEHCTBEHO Ha OJITOBOPHOCT JipaBe. Bup.
TIpBe CTpyYHe KoMeHTape oBe oityke: Denys Simon, ,Responsabilité des Etats membres®, Europe,
No. 10/2016, 12-13; Pierre-Yves Monjal, ,Arrét Milena Tomdsové c. Slovenskd republika [...]%
Revue du droit de I'Union européenne, No. 3-4/2016, 643-648; Zoran Skubic, ,Neposteni pogod-
beni pogoji in predpostavke od$kodninske odgovornosti drzav ¢lanic zaradi krsitev prava Unije®,
Pravna praksa, §t. 36-37/2016, 40-41. IIpecyna Tomdsovd BaxkHa je ¥ 3a CPIICKO IIPaBO, IIOIITO
nocToju ycraBHa o6asesa Peny6imke CpOuje fa mITUTH NOTpOIIAYe M HeHa 3aKOHCKa o6aBe3a Jia
YHYTpallhe CTaHflapfie 3allTUTE IOTpoIlaya ycarjacy ca CTaHfapauMa Koju saxe y EY. Bup. .
90 Ycrasa Perry6rmmke Cp6uje, Cryxbenu enacnux PC, 6p. 98/2006; wi. 78 3akoHa 0 oTBphuBamy
Criopasyma o cTabummM3anuju ¥ NpUApYKuBamy 13Mehy eBpoOIICKIX 3ajefHMIIA M IBUXOBUX JpiKa-
Ba WIAHMIIA, C jefiHe cTpaHe, n Peny6rmmke Cpbuje, ¢ gpyre crpane, Cuymbenu enactux PC, 6p.
83/08.

3 Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, O] L 95, 21 April
1993, 29-34. IIpaBuna JlupekTuBe IIpeHeTa Cy y HALIMOHA/IHA IIPaBa CBMX JIp>KaBa WIaHMUIIA U 110je-
IVHVX 3eMa/ba Koje IpeTeHIyjy Ha WIAHCTBO Y EBpornckoj yuuju. ¥ Cpbuju ce jaHac oBa IpaBuia
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ce Kao OuTHa MoOBpefia MpaBa EBporcke yHuje kBamuuKyje usBplierme apou-
TpakKHe OIJIyKe KojoM cy moBpeheHa MaTepujajiHa IpaBWIa YTOBOPHOT
norpoaykor npasa EY o HUIITaBOCTY HENIPaBUYHMX YTOBOPHUX ofpenaba.

Y ocnoBu, Okpyxuu cyp ns IIpeniosa nmurao je ma mm ycBajarmbe Ipefi-
JIoTa 3a U3BplIeHe apOUTpakHe OJTyKe 3aCHOBaHe Ha HeIPaBUYHOj Ofpenou
y HIOTPOLIAYKOM YroBOpYy IIpeficTaB/ba OuTHY noBpeny mpaBa EY. Y cBojoj
omryuu o Tom nmuramwy ECII je pasMOTpuo M Ipenyu3HO U3JIOXKIO YCI0BE 3a
3aCHUBambe OJITOBOPHOCTH JIp>KaBe WIaHMIle 32 OMTHY MOBpefy mpasa EY yun-
IbeHY U3BpIlIemeM apOuTpaskHe OJjIyKe KOjOM je IPM3HATO IpaBO TProBlia
3aCHOBaHO Ha HeIPaBUYHOj O/Ipe/i0} MOTPOLIAYKOT YTOBOPA.

Y KOHTeKCTy cBe Beher 3Hauaja apOuTpake Kao a/ITePHATUBHOT MeXa-
HM3Ma 3a pellaBarbe MOTPOIIAYKUX CIIOPOBa,* 1M/ OBOra pajia jecTe fa ce
u3noxu u aHammsupa craB ECII o 0roBOPHOCTY IpKaBe 3a HITETY IPUINbe-
HY M3BpIlemheM apOuTpakHe OfTyKe KOjOM Cy IIOTPEIIHO IpUMeeHa OfHO-
CHO 3aHeMapeHa IpaBWId O HUIITABOCTY HEHMPABUYHUX ofpenaba y MOTPO-
IIAYKUM yroBopuMa. Ped je 0 3aKOHCKMM HpaBwInMa Kojuma ce y oapeheno
HAl[MIOHAJIHO IIPaBO TPAHCIOHY]jy oxpende dupektuBe. Y ImMpeM KOHTEKCTY,
Wb Pajia je ja Ce YKaKe Ha Pe/IaTMBHO HOBY Be3y usMely yrosopsor morpo-
mayvkor npasa EY u apourpaxe.’

II YumbeHNYHO CTabe U MpolecHa ucropuja’

Mmutena TomalioBa je KOPUCHMK CTapOCHe IIeH3Mje M TYy>XKWba Y
IIOCTYIIKY IIpel IPEelIOBCKUM CyfoM. bben jemunm moxopak jecre MecedHa

Hazase y wi. 41-45 3akoHa o 3aurruty norpomava - 3311, Caymbenu enachux PC, 6p. 62/2014 n
6/2016 (mp. 3akoH). O IpeTXOIHOM IIOKYIIAjy ycKnahyuBama HaIMOHATHOT IIpaBa ¢ NpaBWIMMa
Iupexruse 93/13/EE3 Bun. Mapuja Kapaunkuh Mupnh, ,Henpasuune oznpesée y morpomaukum
yrosopuma“, IlpasHu xanavumem CpbOuje 3a esponcke unmeepayuje. Krwuea 4 (yp. CreBaH
JInnmnh), Beorpax 2009, 128-146.

4 Norbert Reich, ,Legal protection of individual and collective consumer interests®, European Con-
sumer Law (eds. Hans-W. Micklitz, Norbert Reich, Peter Rott, Klaus Tonner), Cambridge-Ant-
werp-Portland 2014, ocobuto nopopemax ,Case law on ADR and consumer arbitration, 374. n
pabe. O 3aKOHCKOM OKBMPY apOMTPAaGMIHOCTM IOTPOLIAUKMX CIIOPOBA Yy CPICKOM IIPaBy BHI.
Harama Ilerposuh Tommh, ,PemraBame morpomradkmx cropopa Ipep apoutpaxom, Axanu
IIpasnoz paxynmema y Beoepady, 6p. 2/2014, 96-101.

5 Buj. nHTepecantHy u getabHy aHamay y: Maud Piers, ,,Consumer Arbitration in the EU: A For-
ced Marriage with Incompatible Expectations, Journal of International Dispute Settlement, No.
1/2011, 209-230.

6 Usnoxeno mpema macycuma 5-15 Ilpecyne Tomdsovd v Munubermy OIIITEr IpaBoOpaHMoOIa
Hwnca Banma (Nils Wahl), Opinion of Advocate General Wahl, 14 April 2016, C-168/15,
EU:C:2016:260.
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neHsuja y usHocy of 347 espa. Tomamosa je 2007. rogyuHe 3aK/by4musia yTOBOP
O IIOTPOIIAYKOM KpeIUTy Ha M3HOC Off 232 eBpa C jeJHUM IPUBPEIHUM JIpY-
mTBoM.” Paisto ce 0 TUIICKOM YTOBOPY, ¥ TO O YTOBOPY IO IPUCTYIY KOju je
cafip>kaBao apOUTpaKHy KIay3yny.®

Yroopom je Owia npensubeHa HamiexHocT apburpaxe CramHOr
apburpaxsor cypa (Stdly rozhodcovsky sid), duje cemuiuTe ce Hamaswio y
MecTy yhabeHoM 400 KmumoMmeTapa Off TY>KWbMHOT IpeOuBammuita. Ilopen
TOr'a, YTOBOPEHO jé Jia y ClIy4ajy iolilbe Tomamosa fiyryje Kamary IO IOfu-
mwpoj cromm oy 91,25 mpoliieHarta, IpyU YeMy y YTOBOpPYy Huje O61Ia HaBeIeHa
epexTnBHA KamaTHa croma. [TomTo je mana y moumy U Huje 61Ia y CTamby Aa
cepBUCHUpa CBOje 06aBese 13 yroBopa O MOTPOLIAYKOM KpeauTy, ToMmalosa je
C ICTUM JPYIITBOM YTOBOPWIA HOBM 33jaM Ha M3HOC off 232,36 eBpa.’

7 Pedje o apyroTyxeHoM fpymtBy Pohotovost’ s.r.o. Ilofi IOTpoLIaykuM KpeAnTOM IOfpasyMeBa ce
cBaKa BpcTa (PMHAHCHJCKOT YCTYIIKA KOjM TProBall YMHM HOTpOLIady, YK/bydyjyhu, perymo, mpo-
ajy ¢ 0OOpOYHMM OTIUIaTaMa IjeHe M OIEPaTMBHM JIM3UHT. Y TOM CMIC/IY AaBajal] HOTPOIIAYKOr
KpezuTta He Mopa fia 6yzie 6anka. Bun. Art. 3 (1) (c), Directive 2008/48/EC of 11 June 2008 on cre-
dit agreements for consumers and repealing Council Directive 87/102/EEC, OJ L 133, 22 May
2008, 66-92, as amended by Directive 2014/17/EU of 20 March 2014 on credit agreements for
consumers relating to residential immovable property and amending Directives 2008/48/EC and
2013/36/EU and Regulation (EU) No 1093/2010, OJ L 60, 28 February 2014, 34-85.

8  Twumcku yroBop 1 aTXe3VOHO yroBaparmbe Kao TEXHMKA 3aK/byderba jecy pas/imyuTe IpaBHe KaTero-
puje, IpeMJia je TUIICKM YTOBOP Y€CTO M ATXE3MOHM II0 HAYMHY 3aK/bydera, a BOXM U 0OpaTHO,
aTXe3MOHM YTOBOPM OOMYHO jecy TUIICKM. THIICKYM YroBOp je YTOBOP C yHampes IpUIPEM/bEHOM
CaJIpXKMHOM, HaMemeH 3a Heoppehern 6poj Oynyhmx curyaiyja 0OTHOCHO 3a YTOBaparme C BETIMKUM
6pojem cayropapaya. Cajip>kaj TMIICKOT YTOBOpPa MO)KE YHAIpeJ| fla IPUIPEMM jefHA YrOBOPHA
CTpaHa W Iak Heko tpehy - permmo, ynpykeme Tprosana. C gpyre cTpaHe, aTXe3M0Ha TeXHMKA
3aK/byyerba He MOpa Jla ceé OJJHOCH Ha CTaHJApIHM YTOBOPHM 00Opas3all, OfJHOCHO Ha YyrOBOp HaMe-
IEH 3aK/byUelby y BeMKOM Opojy Oyayhux ciyuyajeBa. ATXe3MOHOM TEXHMKOM TO jeCT TEXHMKOM
IPYCTYIAka MOXKe Jla Ce 3aK/by4M U IIOjelTHAYHM YTOBOP, IITO 3HAYM Jia je[HAa yTOBOPHA CTpaHa
camMocTaHo ofipehyje cafip>kKnuHy KOHKPETHOT yrOBOpPa 1 YC/IOB/baBa HerOBO 3aK/byUethe TOM 3a by
HEIIPOMEIVBOM CaJIp>KMHOM, 110 MOJIeNy y3Mu win octaBu. Bup. sume: Silvija Petri¢, ,Koncept
nepo$tenih ugovornih odredbi®, Nepostene ugovorne odredbe (ur. Vesna Tomljenovi¢, Silvija
Petri¢, Emilia Mi§¢eni¢), Rijeka 2013, 17-18.

9 TomanroBa ce HaBOJM Kao IpuMep ocobuTo yrpoxxeHor norpourava (particularly vulnerable con-
sumer). Bup. Report prepared by a Consortium of European universities led by the Max Planck
Institute for Procedural Law as commissioned by the European Commission, Strand 2. Procedural
Protection of Consumers, JUST/2014/RCON/PR/CIV1/0082, Luxembourg 2017, 75-76. Y u. 84
cr. 1 Hamrer 3311 yrpokenu norporray gepyHUCAH je Kao ,IOTPoIIay Koju 360r CBOr EKOHOMCKOT
WIM JIPYIITBEHOT IOJIOXKAja, YC/IOBA >KMBOTA, IIOCEOHMX HOTpeba MM JPYIMX TEUIKMX TMYHIX
npwmKa npyu6apsba poOy MM KOPUCTH YCIYTY HOJ HAPOUMTO OTEKAHNM YCTIOBMMA WM je Y TOMe
oHemoryhen®.
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Y noctynnuma Koje je IOKpeHYyO TproBall apOuTpaka je ofIydmia fa
je TomaloBa fy>KHa Jla CBOMe CayTOBOPHMKY MCIUIATY 3a0CTajie paTe IOTpPoO-
IIAYKOT KpeiuTa ¢ IpunasajyloM 3aresHOM KaMaTOM Te Ia My HaKHaJy TPO-
IIKOBe apOMTPa)KHOT IIOCTyNKa. [loHeTe cy fiBe apOMUTpakHe OIJIyKe IIO
Ty>kOM HaBaolia KpenTa, y apwiy u Majy 2008, 1 Kafia cy Te OjyTyKe ITOCTae
KOHA4He, laBajlal] KpeIUTa IIOKPEHYO je M3BpPIIHE ITOCTyNKe 1pes OKpy>KHUM
cygnoMm y IlpemoBy. lIpemoBcku cyp je yCBOjUO IIPEmJIOTe 3a U3BPILIEHE Y
meweM6py 2008.

3a BpeMe Tpajamba IOMEHYTUMX M3BpPLIHMX IIOCTyIaka ToMmallosa je
TyxwIa CrroBauky Pemy6imky — Takohe nmpen Okpyxuum cygom us Ilpemosa
- 3axreBajyhyu HakHajfly MMOBMHCKe IITeTe Yy M3HOCY Off JiBe XU/bajie eBpa.
Tepawra je #a joj je MCTU IMPELIOBCKM CyJ, IIPOY3POKOBAO IITETY IIOBPEOM
npaBa EY, u To Tako WITO je yCBOjuO ITpeyIore 3a U3Bpliemhe apOUTPaskHUX
OJIyKa KOje Cy 3acCHOBaHe Ha HENPABUYHMM M IIOCIE[MYHO aIICOTYTHO
HUILITABUM OjjpefibaMa IIOTPOLIAYKOT YIrOBOpa.

Oxpyxuu cyz y IIpemoBy opn6uo je Ty>x6y TomaioBe Kkao HeOCHOBa-
HY, Y3 00pasjioKembe [ia je IheH 3aXTeB IIpeypareH, MOLITO U3BPUIHU HOCTYII-
LM joll YBEK Tpajy, Te TY>KW/ba jOII YBEK Hije IIpeTpIlle/la HUKAaKBY IUTETY.
TomamroBa ce »xamwia Ha OBy of1yKy. Pervonanuu cyy y Ilpemosy (Krajsky
stid v PreSove) yKIHYO je IIPBOCTEIIEHY OJUTYKY U yIIyTuo mpeameT OKpy>XKHOM
cyny y IlpentoBy Ha moHoBHO cybheme. OkpyxxHu cyq y IIpewosy je Tama ommy-
41O Jla 3acTaHe C IAPHUYHMM IIOCTYIIKOM M Ja EBporckom cymy mpasje
nocraBy ofpeheHa IpeTxXofHa IpaBHA NUTamba Koja Cy My Ce YMHWIA Kao
CIIOpHa.

III Ciopna nmpaBHa IUTamba M HOPMATUBHUA OKBUP
3a IbUXOBO pelIaBambe

1. CopHa murama

EBo murama Koja je Okpy>xuu cyp u3 IIpemosa nmocrasno Esporckom
cyny npaspe.'’ I[IpBo, cIoBauKy Cyz je MUTAO [ia JIU Ce U3BPIIerbe apOUTpaKHe
OJUTyKe KOja Ce 3aCHMBA Ha HEKOj HelPaBUYHOj OfipeiM Y TOTPOLIAYKOM YTO-
BOpY KBa/MPuKyje kao 6MTHa moBpesia mpasa EBporncke yHuje. To muTame ce,
JlaK/ie, OJHOCH Ha apOMTPa’kHY OJUIYKY KOjOM ce ycBaja 3aXTeB TProBlia 3a
U3BplIeHke HeKe ofipefibe MOTPOIIAYKOT YroBopa Koja je HelpaBMYHA MO
MepwinMa JlupekTuBe 1 300T TOTra alCOYTHO HUIITaBa. AKO MOTPOLIAYKY
YTOBOp MOKe fla oIIcTaHe 0e3 HellpaBIYHe ofipefibe, IIPUMebY]jy ce IIpaBIIa O

10  MsnoxxeHo npema nacycy 15 Ilpecyne Tomdsovd.
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Ie/IVIMITYHOj HUIITABOCTY TO jeCT O HUIITABOCTY CAMO jefiHe YTOBOPHE OJipesi-
6e. Y ToM c1y4ajy HerpaBu4Ha ofipei6a He obaBesyje MOTpOIIAYA, a OTPO-
IIaYKY YTOBOP IIPOM3BO/Y TIPABHO JIejCTBO Kao Ja HelpaBU4HA ofipesiba Huje
HJ YTOBOpeHa. Y CYIPOTHOM, aKO IIOTPOLIAYK) YTOBOP He MO>Ke Jla OIICTaHe
6e3 oppenbe koja ce kBamuKyje Kao HeIpaBUYHA, OHJIA 1Ie0 yroBop OuBa
norol)eH CaHKIIMjOM aIICOTyTHE HUIITABOCT.

Jlpyro, I1Tao je MpeIoBCKM CyHl, MOXKe /I OATOBOPHOCT fIpJKaBe 4Ia-
HUIle 3a WITeTy IpUYNIbeHy IoBpefioM npaBa EY fja ce 3acHyje mpe Hero mro
je omreheHNK MCKOPUCTIO CBa IIpaBHA CPeCTBA KOja My YHYTPALIIbY IPAaBHN
IopefiaK CTaB/ba Ha pacrnosarame? CacBUM IIPeLU3HO, IPYTO NUTabe je Ia-
cuto: Jla /i je ONTOBOPHOCT JipyKaBe 3a LITeTy NPUUNibeHy U3BplleeM apou-
TpakHe OJTyKe KOjOM Cy IIOTPENIHO IIPUMEREHa OJJHOCHO 3aHeMapeHa IIpa-
BIJIA O HUIITaBOCTM HENPaBUYHUX ofjpefiaba y MOTPOLIAYKMM YTOBOPMMA
YC/IOB/bEHA OKOHYAHeM IIPEJIMETHOT WM3BPHIHOT ITOCTYIIKA M IOKYIIajeM
omrehennka ja Ty>xk60M 13 IpaBHO HEOCHOBAaHOT o6orahema MoBpaTy M3HOC
KOj! MY je HEOCHOBAHO IIPMHYAHO HamaheH?

Tpehe, muTao je cyx, ako je HEONXOHO Ha omTeheHVK IPBO MCKOPMK-
CTI CBa IpaBHA CPEJICTBA KOja Cy My Ha pacIiojlaramy 10 IIPaBWINMa HalMo-
HaJTHOT IIpaBa, fia /M IIOCTYIIambe [ip)KaBe WIAHNIle MOXKe Jla ce KBaIMQUKYje
Kao OuTHa moBpepa npasa EY — ako ce omreheHyK Ap>kyt HOTIYHO TACHBHO 1
TaKO IPOIIYIITA /Ia yHOTpebu fomaha mpaBHa cpeficTBa’?

YeTBpTO, aKO ce y KOHKPETHOM CIIy4ajy YITBPIU Jia je Cy[l Ap>KaBe Y-
Hule mospemno mnpao EY Tako WITO je cIIpoBeO IIOCTYIAK 3a M3BPLIECH:E
apbuTpaykHe OJyTyKe KOjoM je MoBpeheHO MaTepujasHO YTOBOPHO MOTpOLIAY-
Ko npaBo EY, ma ym ce M3HOC KOju je HEOCHOBaHO HalvlaheH Off M3BPIIHOT
IyXKHMKa KBa/m(UKyje Kao IiTeTa 3a KOjy Op)kaBa MO)Ke Ja OAroBapa IO
OBOM OCHOBY? J[pyrMM pedmMa, MOXK€ /I ONMCAHO HEOCHOBAHO YMambeHhe
omreheHnkoBe MMOBMHE Y OBOM KOHTEKCTY Jla €€ O3Ha4l Ka0 MMOBMHCKa
urrera’?

Konayno, mocrap/beHO je IuTambe MMa iU MOTPaXKMBambe U3 IPABHO
HeoCHOBaHOT oborahemwa MpeIHOCT HaJl TPAaBOM Ha HaKHafy 1uTeTe. IIpemnios-
CKIL CyJ je 1o cBeMy cyfehm MucImo Ha KOHKYpeHIMjy IIpaBHMX HAc/IOBa,
OIHOCHO Ha CUTYalyjy Kaja jeflaH MMOBMHCKI TyOMTaK MCTOBPEMEHO MOXKe
fmia ce kBamiuKyje ¥ Kao MITeTa ¥ Kao MpaBHO HeoCHOBaHO oboraheme. OBo
IIOC/IeIbE, 1IeTO IUTalbe ONHOCWIO Ce, JaKJle, Ha jeflaH Te MCTU MMOBUHCKY
rybuTak, Koju 61 Morao fa ce KBann@ukyje W Kao MMOBIHCKA IITeTa KOjy je
TomanioBoj mpuYMHMIA Ap>KaBa, WIN Kao fieo uMoBuHe Tomainose, Koju je —
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pammoM fip>KaBe Kao Tpeher /miiia — 6e3 MpaBHOT OCHOBA IIPEIIA0 Y MMOBUHY
U3BPLIHOT TOBEPUOLIA.

2. HopmaTuBHM OKBUP

Hupextusa 93/13/EE3 cnaja y pes HOTpOIIAYKUX AUPEKTUBA KOjuMa
je Lib MUHMMAIHA XapMOHM3allMja YHYTPALIBUX IIpaBHUX Iopefiaka. To cy
IUpeKTBe Koje Ip>KaBU WIAHNMIM OCTaB/bajy 1000y a MOTpolladnMa Ipy-
KM jady ¥ KOMIUIETHHMjY 3aIUTUTY Off 3allITUTE KOja MM je OCUMIypaHa e€BpOII-
CKMM TporucoM.' MexaHn3aM MIHIMATHe XapMOHM3anyje Huje 6e3 maHa. Y
IBeroBe Iocefulle yopajajy ce ¢pparMeHTapHa CTPYKTypa eBpOIICKOT IIOTPO-
IIAYKOT IIpaBa, HejeJHAK CTEIeH 3alITUTe KOjy IIOTPOLIaYy Y>KUBajy Y pas/in-
uuTUM JpkaBama EY Te HeyjenaueHo pasymeBambe IIOjeIMHMX TeME/bHMX
IpaBHNX KOHIIeTaTa y TpaKcaMa HallMOHATHUX Cy/ioBa.'?

IToBogoM mapuuue Kojy je Tomamosa mosena mpotus CroBadke
Pernry6mke npey; EBporickuM cyzioM IipaBjie OTBOPUIO Ce IUTambe Jja /i epu-
KacHa npuMeHa /[upexTuBe IoApasyMeBa OATOBOPHOCT pyKaBe YIAHMILE 3a
IITeTy NpUUMIbeHy MpomycToM jfoMaher cyma fa mo cIy>k0eHOj Jy>KHOCTH
YTBPAM HEIPABUYHOCT ofipefibe y MOTPOIIAYKOM YTOBOPY II0 MepwInMa
IlvpexTyBe, Te /1a YTBPAM OHOCHO M3peKHe IpaBHe MoC/IeuIle Tor yTrephe-
13, IT0CeOHO Kafla ce TaKaB IIPOIYCT AOTOAM Y IOCTYIIKY 3a U3BpIIee apOu-
TPaXKHE OJITyKe.

Tpeba mouern op cmosa Jlupexruse 93/13/EE3."” Ilpema ompenbdama
wi. 3 JlupeKTuBe YroBOpHa onpenba O KOjoj Tpropal ¥ IOTpOLIAY HUCY
II0CeOHO IIperoBapa CMaTpa ce HeIPAaBMYHOM aKO, IIPOTMBHO Hadesly caBe-

11 Cpncku 3akoHogasaii je 2010. rogyHe 6110 MCKOPUCTIIO OBY MOTYhHOCT, ITa cy IpaBmia u3 4. 44—
48 crapor 3akoHa o 3amTUTH nortpoinava, Caymbenu enachux PC, 6p. 73/2010, rapaHToBana
HOTPOIIAYMMA jady 3allITUTY Hero ITo je To npensubeno JmpextuBom. Bup. Marija Karanikic,
Hans-W. Micklitz, Norbert Reich, ,,Explanatory Memorandum to the Draft Proposal of a Model
Consumer Law*, Modernising Consumer Law. The Experience of the Western Balkan (eds. Marija
Karanikic, Hans-W. Micklitz, Norbert Reich), Berlin, 2012, 184-186. 3akoHcke ITpoMeHe Koje Cy
CIIpOBefleHe YeTVMpPH TOoiVMHe KacHMje oIiefiane cy ce, naMeby ocrasor, y unmrhermy 3aKOHCKOT TeK-
cTa off HeKMx ofipefaba Koje cy o6esbebusaie jauy 3amtuTy off oHora mrto Hapebhyjy nmorpomrauke
mupekTBe. MebhyTyum, u aHac ce y CpIckoM IMOTPOLIAYKOM IIPaBy CyZICKAa KOHTPO/IA HeNpaBUy-
HUX ofipefiaba IpoTeXKe He CaMo Ha CTaHAApiHe, TO jeCT YHaIpell IpUIpeM/beHe ofpende moTpo-
IIaYKOI' YTOBOPA, HEro ¥ Ha IOjefMHauHe MOorofide o KOjiMa je IOTPOIIay IIPeroBapao OfHOCHO
MIMAo CTBapHy IIPMJIMKY Jla IIPEroBapa ¢ TProBIEM.

12 Tako: Stephen Weatherill, ,,The Consumer Rights Directive: How and why a quest for “coherence”
has (largely) failed“, Common Market Law Review, No. 4/2012, 1282-1283.

13 JleraspHo o [upextusu Bup. Peter Rott, ,,Unfair contract terms®, Research Handbook on EU Consumer
and Contract Law (ed. Christian Twigg-Flesner), Cheltenham-Northampton, 2016, 287-312.
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CHOCTH M TIOIITeHA, JOBOAM /IO 3HAaUYajHe HecpasMepe y IpaByuMa 1 obaBe3ama
YIOBOPHMX CTpaHa M TO Ha INTETy MOTpollada. YroBopHa ofpenba he ce yBek
CMaTpaty 3a 00peddy 0 K0joj Huje nocebHo npezosapaxo, ako je 61Ia yHaIpesn
CpPOYeHa, TaKO Ja MOTpOIIAyY HIje MOTao Jla YTUUYe Ha WeHy cafjpXuHy. Takse
ofpenbe ce 110 MpaBWIy Ha/la3e y CTAHAAPHUM TO jeCT TUIICKUM HOTpOLIaY-
KM yroBOpMuMad. MeDYTI/IM, TO ITO CYy TproBall U IMOTpOLIAY IIpETOBapan O
ozipebeHoj ompen6u yroBopa Wi 0 HeKOM HeHOM acCIleKTy — He 3HA4M Jla ce
npaBwiIa [JJMpeKTHBe yoIIuTe He IPUMEbYjy Ha KOHKPETaH IIOTPOINAYKI yTo-
BOp. HanpoTus, npuMemyjy ce Ha OCTaTak MOTPOLIAYKOT YTOBOPA, aKO Ce Taj
YTOBOp IIO OIIITOj OLleHM KBamnpuKyje kao TMcku. Ha Tpro.uyy sexu teper
JIOKa3VBama Jia Cy O KOHKPETHO] Ofipeiby IOTPOIIAYKOr yroBopa BobheHM
IIO0CeOHM IPErOBOPML.

JlupexTyBa joII cafip)kKyi MHAMKATUBHY JIMCTY IOTPOIIAYKUX Ofipenaba
3a Koje ce 000pIBO IIPETIIOCTaB/ba Jia Cy HenpaBuyHe.'* Meby muma ce Hamase
Y YTOBOPHO JICK/bY4elbe WM OrpaHM4Yerbe IIpaBa IOTpollaya Jla IOKpeHe
ozpehenn nocrymak, wim ja ynorpebu ofpeheHo mpaBHO cpeficTBO 3a 3aIUTH-
Ty CBOjUX IIpaBa, a HAPOUNUTO Hamemarbe 00ase3e nompouiawy 0a cnopose
peuiasa uckpy4ueo nped apoumpaicom; 3aTum, CripedaBarbe I OrpaHndIaBa-
e MOTYhHOCTM fia ce HOTpOIIAy YIO3HA C HOKa3MMa; Kao U IpebalyBarbe
TepeTa JOKasyBamwa Ha MOTpOIIaya Kajia je 10 3aKOHY Taj TepeT Ha TProBIly."”
IpexTyBa 06aBesyje ip)KaBe WIAHNIIE /] MMIIEPATUBHO IIPOIININY Jia HeIpa-
BUYHA YroBOpHa ofpenba He obOaBesyje morpourada. I[IoTpouraykyu yroBop
KOjU CaipXKVl HeKy TakBY ofipesi0y o6aBesyje yTOBOPHMKE, aKO MOXKe Jja OTICTa-
He 0e3 CBOje HeIpaBu4He ofipesoe. '

14 VY un 44. n 45. cpuckor 3311 Hamase ce B¢ MHAMKATUBHE JIMCTE HEIIPABUYHUX Ojipenabda y moTpo-
IIAYKVM yropopuma. [IpBo je Tako3BaHa IpHA JIMCTA TO jeCT KaTajor YTOBOPHUX ojipenaba 3a Koje
ce HeOOOPMBO IPETIIOCTaB/ba A Cy HempaBuyHe. JIpyra micta ce 06M4YHO Ha3MBa CHBOM M TO je
KaTajIor YTOBOPHUX ofipefiaba umja ce HeNpaBMYHOCT 060PMBO IPeTHOCTaB/ba. CPIICKM 3aKOHOMA-
Bal] je Ipeyseo oBO peuierse jour 2010. rogmHe, 1 TO M3 Taja akryenHor Ilpepnora nupexruse o
npasuma norpouraya u3 2008. Buj. Proposal for a Directive on consumer rights, COM (2008) 614
final. JleraspHo Bua. Geraint G. Howells, Reiner Schulze, ,Overview of the Proposed Consumer
Rights Directive“, Modernising and Harmonising Consumer Contract Law (eds. Geraint G.
Howells, Reiner Schulze), Munich, 2009, 3-25. O Tome KaKo je ZOLIIO 10 IOMEHYTOT IIpey3uMarba
Buj. Mapuja Kapanmnkuh Mupnh, ,,Yuiaj Jupektuse o npasumMa HOTpoIIaya Ha CPIICKO IOTPO-
Iayko 1paso‘, IIpaso u npuspeda, 6p. 7-9/2017, 570-588.

15  Ilopen HaBefieHMX M HEKMX JPYIUX ofpenada, y CPIICKOM IIPaBy e Ha IIPHOj IMCTH HEIPABIYHIX
oznpenaba Hamasy u ofipehuBarme MecHe HA/UIGKHOCTH Cy/ia BaH IpeOMBaIMIITa OHOCHO GOpaBu-
mra norpourava. Bup. 3311, wn. 44, cr. 1, tau. 5. [IpaBuo je npeysero ns nomenyror IIpemora
IVPEKTUBE O IIPaBMMa IIOTPOLIaYa.

16 Y. 6 (1) IupexTuse.
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Ycramena mpakca EBporickor cyza mpaBfie noTBphyje ma cy apxkase
YTaHuIle c1o6oHe la TPOMINILY fia BIXOBYU CYyIOBU IO CTY’KOEHOj TY>KHOCTH
yTBpDYjy HelpaBM4YHOCT YrOBOPHUX ofipenada 1o MepwimMa JJupekTuse, Kao
u ma ex officio yrephyjy ogHOocHO m3puuy rpabaHckonpaBHe IOCTIefule Te
HempaBuyHOCTH. Tek of 2009. roguue mpakca ECII jacHo npensuba ma Hanu-
OHAJIHM CyIOBY Majy oBe obaBese 110 1paBy EV."

C npyre cTpaHe cTOje TpaBUIa O BAHYTOBOPHOj OITOBOPHOCTY AP KaBe
YJlaHMIle TIpeMa MOjeIMHIY 3a INTeTy IpUYMIbeHy IMOBpefioM IpaBa EY.
EBporncku cyn npasfie cMaTpa Ia TaKBa OJTOBOPHOCT Jip>KaBe IIPOM3/Ia3u U3
IIpUPOJie IIPABHOT MopeTKa EY 0HOCHO J1a je MHXepeHTHa CUCTeMY yroBopa
Ha KojuMa ce TeMe/bu EBporcka yHuja.'® HadenoMm ofroBOpHOCTM Ip>kaBe
YIaHMIle 3 IITeTy MpUYNIbeHy HoBpefoM IpaBa EY mrture ce cybjekTnBHa
IpaBa InojeguHana u obesbebhyje epukacna npumena npasa EY (effet utile).”
Ilp>xaBa Mo>ke Jja Oyzie OATOBOPHA II0 OBMM IIPaBIIMMA 3a LUTETY KOjy Ipoy-
3pOKyje BplIeHmeM 3aKOHO/[aBHe, M3BpILIHe WM cyacke Biractu.”’ Ilospeny
npaBa EY moxe fa yannau u omucujom. [lpumepa pagy, mponymrame p>KaBe
7la y IPOIIMICAHOM POKY JJOHECe 3aKOH KOjUM Ce Y YHyTpalllibe IIpaBo TPaHCIIO-

17 Judgment of the Court, 27 June 2000, Joined Cases C-240/98 to C-244/98, Océano Grupo Editorial
SA and Salvat Editores SA (Océano), EU:C:2000:346, paras. 26, 28-29; Judgment of the Court, 21
November 2002, C-473/00, Cofidis SA v Jean-Louis Fredout (Cofidis), EU:C:2002:705, paras. 32-
33; Judgment of the Court, 26 October 2006, C-168/05, Elisa Maria Mostaza Claro v Centro Mévil
Milenium SL (Mostaza Claro), EU:C:2006:675, paras. 27-28, 38. VMnak, HajBakHuja mpecyaa o
oBoM muTamy jecte Judgment of the Court, 4 June 2009, C-243/08, Pannon GSM Zrt. v Erzsébet
Sustikné Gyérfi (Pannon GSM), EU:C:2009:350. Y toj npecynu ECII je 3ay3eo craB na npaso EY
HaJIaKe Jla HALIOHAJIHU CYJIOBM IIO CITy>KOEHOj HY’KHOCTM I1ase Ha HEIPaBMYHOCT ofipefaba y
IOTPOIIAYKMM yroBopuMa. PaHmje je camo morBphyBao ja mpaBmio yHyTpallmer Ipasa Koje
npensuba a momahm cyy ex officio KOHTpoOJIMIIIE HEITPABUYHOCT Offpefada y MOTPOIIAUKIM YTOBO-
pyuMa HMje y CyIIpOTHOCTH ¢ I1paBoM EY.

18  Judgment of the Court, 19 November 1991, Joined cases C-6/90 and C-9/90, Andrea Francovich
and Danila Bonifaci and others v Italian Republic (Francovich), EU:C:1991:428, para. 35; Judgment
of the Court, 5 March 1996, Joined cases C-46/93 and C-48/93, Brasserie du Pécheur SA v Bunde-
srepublik Deutschland and The Queen v Secretary of State for Transport, ex parte: Factortame Ltd
and others (Brasserie du pécheur n Factortame), EU:C:1996:79, para. 31; Judgment of the Court, 14
March 2013, C-420/11, Jutta Leth v Republik Osterreich — Land Niederdsterreich (Leth),
EU:C:2013:166, para. 40.

19  Buga. Bume: Zlatan Meski¢, Darko Samardzi¢, Pravo Evropske unije I, Sarajevo 2012, 207-212, a
Hapounto 209.

20  Bump. macyc 32 Ilpecyne Brasserie du pécheur n Factortame. Bup. Takobe: Judgment of the Court, 30
September 2003, C-224/01, Gerhard Kobler v Republik Osterreich (Kobler), EU:C:2003:513, para.
31; Judgment of the Court, 13 June 2006, C-173/03, Traghetti del Mediterraneo SpA v Repubblica
Italiana (Traghetti del Mediterraneo), EU:C:2006:391, para. 30; Judgment of the Court, 25 Novem-
ber 2010, C-429/09, Giinter Fuf§ v Stadt Halle (Fufs), EU:C:2010:717, para. 46.
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HYjy IpaBWIa HeKe JVpeKTHUBe IpefcTaBba Mo ceby OMTHY MOBpefy IpaBa
EY. JIpxaBa oArosapa Io IpaBwinMa O [JE€/IMKTHO] OATOBOPHOCTM 33 LITETY
KOjy yC/Iell TaAKBe OMMCHje IIpeTpIIn mojeuHan.”!

OmTehennk mMMa mMpaBo Ha HaKHAAy IITeTe IO OBOM OCHOBY aKO CY
KYMY/IaTVIBHO MCIVEb€Ha TPY YC/IOBa: JIa je moBpeheHo Heko IpaBWIO IpaBa
EY kojuMm je nojenyHIy npu3HaTo OGHOCHO FapaHTOBAHO ofjpeheHo mnpaso; ma
je ped o 6UTHOj mOBpey TakBOT IpaBwiIa npasa EY (sufficiently serious bre-
ach); ma mocroju HenmocpegHa y3pouHa Besa usMeby omicane mospefe IpaBa
EY u nperprpene mrere.”? EBporicku cyp mpasje je 2003. rogyHe u3pudanTo
HOTBPIMO Jla Ap)KaBa WIAHNUIIA 110]] MCTUM OBMM YCTIOBMMA OATOBapa 3a IITe-
Ty M3a3BaHy OJIYKOM HajBuier somaher cypa kojoM je mospeheno mpaso
EY.*? Cmarpao je 1 #a 3amITuTa MHANBNUAYATHOT MHTEpeca He Mopa jia Oyze
jemHa cBpxa moBpebeHor mpaBwia mpaBa EY: To mpaBmwio Moxe Ja uma un
IPYTy CBPXy U IIWJbeBe, IOPe 3allTUTe KOjy Ipyka ourreheHoM mojepnuiy.>
MebyTum, oATOBOPHOCT [p’KaBe He MOXKE Ja C€ 3acHyje aKO €BEHTYa/IHO
nospeheHo mpaBwio npaBa EY Hema HMKakBe Bese C IpeMeTOM U OKOJIHO-
CTMMa KOHKPETHOT CIIOPa, OJJHOCHO aKO Ce TMM IIPaBWIOM He IIpU3Haje OJHO-
CHO He TapaHTyje HUKAKBO IIPABO KOHKPETHOM IOjefINHIY.”

IV Oprosop EBponckor cyaa npaspe
1. OaroBopHOCT Ap>KaBe 3a OuTHY moBpeny npasa EY

EBporicku cyz je cMaTpao ma Ha IpBa TpM INTama CI0BAYKOT Cyja
Tpeba jaTi jefiaH oarosop.”® OHa ce CBOJie Ha TO Jia JIM Ce U3BpILIere apOuTpa-
JKHE OJI/TyKe KOjOM Ce yCBaja 3axTeB TProBIla 3aCHOBAH Ha HEIPABUYHO]
ofipen6y IMOTPOLIAYKOr yroBopa KBaMdukyje Kao 6uTHa moBpeya npasa EY,
3a KOjy MOJKe Jla Ce 3acHyje BaHYTOBOPHa OJTOBOPHOCT Jp)KaBe YIaHMLE Y
K0jOj je CIIpOBe/ieH U3BPIIHY IIOCTYIAK. V join, fa /n je mpemnpeKa 3a 3acCHUBA-
Ib€ TaKBE OATOBOPHOCTY JP>KaBe TO IUTO M3BPIIHM IIOCTYIIAK jOLI HUje OKOH-
4YaH, HITO €€ U3BPIIHN OYKHUK Y TOM IIOCTYIIKY AP>XKHM IIOTIIYHO IIaCMBHO, 1

21  Judgment of the Court, 8 October 1996, Joined cases C-178/94, C-179/94, and C-188/94 to C-
190/94, Erich Dillenkofer et al. v Bundesrepublik Deutschland (Dillenkofer), EU:C:1996:375, Bup.
craB 1 uspeke.

22 Tlacyc 35 Ilpecyne Francovich; macycu 31 u 51 Ilpecyne Brasserie du pécheur u Factortame.

23 Tlacyc 52 Ilpecyne Kobler.

24  To npousnasu us Ilpecyne Dillenkofer. Bun. Tamara K. Hervey, ,Francovich Liability Simplified®,
Industrial Law Journal, No. 1/1997, 75.

25 Judgment of the Court, 15 November 2016, C-268/15, Fernand Ullens de Schooten v Etat belge,
EU:C:2016:874, para. 54, 57-58.

26  VsnoxxeHo npema nacycuma 16-36 Ipecyne TomdSovd u Muriberby ommirer IipaBobpanyona Bama.
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IITO HMje MCKOPUCTMO MpaBHA CPeACTBA KOjUMa PacHo/ake IO IpaBUINMa
HallMOHA/IHOT IIpaBa — Kao ILITO je Ty>KOa 13 IIpaBHO HeOCHOBaHOT oborahe-
wa? Y Ilpecygu Tomdsovd yommre ce He IOMUIbe MOTYhHOCT ITOZHOLIEHHA
Tyk0e 3a TIOHMINITAj apOUTpaXkHe OfTyKe, Kao MPaBHY MyT KojuM je Tomarmo-
Ba eBEHTYa/IHO Tpebasio ma KpeHe.”

EBporicku cyx nmpasjie pe3oHOBao je Ha ciegehn maunn: Haverno Bany-
TOBOPHE OJIOBOPHOCTM [p>KaBe IIpeMa IIOjeMHLY 3a ILITeTy HIpUYMIbEeHY
noBpenoM IpaBa EY mpumemyje ce, usMmehy ocranor, Kajia TakBy IOBpeny
YUVMHY HAal[MOHA/IHY CYJI, &/ CAMO aKO je CyJCKa OfIyka KojoM je noBpebheHo
npaBo EY nonera y mocnenmwem creneny. Kaga He 6u 6110 OfroBOpHOCTH
Iip’KaBe Y TAKBUM C/Iy4ajeBuMa, epyKacHa mpuMeHa rmpasa EY 6uma 6u Hapy-
LIeHa, jep je YIpaBO HajBUINNM HALMOHAIHU CY[ IOC/IElba MHCTAHIA IIpef
KOjOM IIOje[IHAlL] MOYKe Jla OCTBapy Cy0jeKTMBHa IIpaBa Koja Cy My IIpM3HATa
npasoM EY. MebyTum, BaHyTOBOpHa OJTOBOPHOCT Jp’KaBe He MOXKe Ja ce
3aCHyje aKko y4MibeHa IoBpepa npasa EY Huje 6wra 6utHa. [[pyrum pednma,
HEOIIXOJTHO j€ Jla je OJTyKa HalMOHAIHOT Cy/la IOHETA Y IOC/IE/[IbeM CTEIleHY
U JIa je 1OMe Ha JTOBOJbHO 0301/baH 1 OUNIVIE[JAH HA4MH IToBpeheHo oxgpeheno
cy6jeKTHBHO IIpaBo Koje omreheHNK uMa 110 npaBwmmMa 1npasa EY .

[Tocrojame Oumie, ouuenedHe, OJJHOCHO 0080/6HO 030usbHe TOBpeTe
npaBa EY yrBphyje ce y moctynky mpep cymom gpxkase wiannie.” [Tpu mpo-
cybuBamy na mu je yummeHa IoBpefia OMTHA, HAIVIOHAIHN CY[, Tpeba Ja y3Me
y 003Up CBe OKOJIHOCTY C/Ty4aja, @ HAPOUMTO CTeIleH jacHohe U MpeIusHOCTI
nospehenor mpaswia mpasa EY, gomamraj cmo6opHe OljeHe HallMOHATHUX
CyZOBa y TaKBUM CTBapuma Io IpaBy EY, mocrojame Hamepe, IOCTOjambe
ocnobabajyhux pasyora, eBentyanmHo mocrymamwe mHcTHTYnMja EY koje je
IOTIPMHEIIO LOHOIIEHY WIN OYyBalby YHYTPALIBIUX IIPOINCA WIN IPaKcH Koje
Cy y cympoTHocTi ¢ npaBoM EY, mpomymrame mocrymajyher HauyoHaJIHOT
CyZla fla 3acTaHe C IOCTYIIKOM UM YOYTM EBpOIICKOM cyny mpaBjie 3aXTeB 3a

27  ECII je Beh omryuno fia je y MOTpOLIAYKOM KOHTEKCTY y IOCTYIKY 3a IOHMIITAj apOuTparKHe
OJUTyKe HAlMOHAJIHM CYJ Hy’KaH Jia YTBPAM Ja JIM ce apOMTpaKHM CIopasyM KBammukyje Kao
HeIlpaBM4Ha ofipef6a 1o Mepwmma Jupextuse 93/13/EE3, Te fa moHuiu™ npegMerHy apourpa-
KHY OJUTYKY aKO je CIIOpasyM y TOM CMMC/Ty HellpaBM4aH, 6e3 0063upa Ha TO IITO HOTpoOIIAy Huje
IPUTOBOPUO HUIITABOCT apOMUTPAKHOT CIIOpasyMa y CaMOM apOMTpaKHOM IIOCTYIKY, Beh ce Ha
TO 1103BA0 TEK y TY>KOU 3a MOHMUIITAj apbuTpakHe opyke. Bua. uspeky Ilpecyne Mostaza Claro.

28  EBpoIcku cyj IpaBjie ce OBJie II03MBa Ha COIICTBEHY Ipakcy. Buj. macyc 53 Ilpecyne Kobler n
nacyce 32 u 42 Ilpecyne Traghetti del Mediterraneo.

29 Y KOHTEKCTy BaHYTOBOpPHE OJIFOBOPHOCTM JIp>KaBe 3a mospepy npasa EY, EBporicku cyj mpasyie
Ka0 CHOHVIME KOPUCTHU M3pase Oumua nosepedd, ouuenedHa nospedd u 0060/bHO 030ubHA nopedd,
I1a TAKO U ja YMHMM.
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OJUTyYMBambe O IIPETXONHOM INTamy. Ilopen Tora, cBaka OTyKa Hal[IOHATHOT
cyza o gepuHuIMju ce kBamdukyje kao 6uTHa MoBpefa mpasa EY, ako je y
OYMITIEIHOj CYyIpOTHOCTH C TpakcoM ECILY

Y KOHKpeTHOM CJIy4ajy, CMaTpao je EBporlicku cyp npaspe, ako je co-
BauyK/l CyJ KOji je YCBOjMO IIpe[yIore 3a M3BplLIebe apOUTPaKHMX OIyKa
IOCTYIIA0 Y IOC/Ie/[Ib0j MHCTAHLIM, Tpeba MCINTATH fIa /I je pellerbeM O U3Bp-
ey OYNIVIENHO 3aHeMapyo mpaBmwia [lupextuse 93/13/EE3 u npunaznajyhe
npakce ECIT u Tume 6MTHO IOBpefuo HEKO CyOjeKTMBHO IpaBo Tomamiose,
Koje joj je mpusHaro npasoMm EY. JemnocraBHO pedeno, ako je MpeuoBCKM CyJi
IIOCTYTIA0 Y MOC/IEeN0j MHCTAaHIY, LITO je IUTatbe 3a yHyTpallibe npaBo Cro-
Bauke, Tpeba BUIETH fIa /M je Taj cyzi 61o myaH mo npasy EY fa y mocTynky
U3BpIIea apOUTpaXKHe OIIyKe IO CIyKOeHOj MyKHOCTM MCIUTA IIpaBUY-
HOCT ofipefiaba MOTPOLIAYKOT YTOBOpa, Ha KOjUMa Ce 3aCHMUBA MOTpakKUBaibe
M3BPLIHOT II0BEPHOLIA YTBPHEHO TOM apOUTPaXKHOM OJTyKOM.

Y mpecymama Océano,”* Cofidis**> u Mostaza Claro* Esponckm cyn
IIpaBJie 3ay3€0 je CTaB Jia je ca CTaHOBMINTa IpaBa EY pgomymreno ma mpxasa
YIaHNUIIA MPOINIIe A HeHM CYOBU IO CIY>KOEHOj AY>KHOCTY KOHTPOJINIIY
HeIPaBMYHOCT ofipefiaba y MOTPOMIAYKNM yroBopuMa.* TakBo peleme yHY-
TPaLlIber IIpaBa MOXKe [ja ce OIIpaBlia IIPUPOJOM M 3Ha4ajeM jaBHOI MHTepeca
Koju ce mtutn ofpendama upexruse.” ITopen tora, ECII je n panuje je cMa-
TPAO JIa je Cy/l Ap>KaBe WIaHUIE, ITPeJ| KOjUM Ce BOAIM ITOCTYIIAK 3a M3BPILIEHEe
apOuTpakHe OJIyKe, AyXaH ma 1mo Mepuwinma JJupexruse 93/13/EE3 ncimra
IIPaBUYHOCT ofpef0e IOTPOLIAYKOI YTOBOpa Ha KOjOj Ce 3acHNBA IIPaBO
Tpro.ua yrBpheHo oJJHOCHO focyheHO mpefMeTHOM apOUTPAXKHOM OIJTYKOM,
Kajla JIMa JJOBO/bHO IPaBHUX U UMIbEHMYHMX €/IeMeHaTa 3a TO, II0J] YCTI0BOM
fla ¥ MHAaYe II0 YHYTPALIIbLMM IPaBWIMMA IIPOLECHOT IIpaBa y WM3BPILIHOM
HOCTYIKY MCINUTYje 10 CITy>KOeHOj AY>KHOCTM Jia /i Cy ofipeibe yroBopa y

30  ECII ce oBzie mo3mBa Ha COIICTBEHY Ipakcy. Bua. nacyc 56 Ilpecyne Brasserie du pécheur u Factor-
tame; macyce 54-56 Ilpecyne Kobler; macyc 52 Ilpecyne FufS; kao u Judgment of the Court, 12
December 2006, C-446/04, Test Claimants in the FII Group Litigation v Commissioners of Inland
Revenue, EU:C:2006:774, macycn 213-214.

31 Ilacycm 26, 28-29, npecyna gonera 2000.

32 Ilacycm 32-33, npecyza noHera 2002.

33 Ilacycm 27-28, 38, npecyna nonera 2006.

34  Taxko je y cprickoM npasy. Bup. wi. 43 cr. 1 3311 n wi. 109 3akoHa 0 06/1MTalMOHNM OIXHOCKMA,
Cnymcbenu nucm COPJ, 6p. 29/78, 39/85, 45/89 (opnyka YCJ) u 57/89, Cnymscbernu nucm CPJ, 6p.
31/93 u Cnyxcberu nucm CLT, 6p. 1/2003 (YcraBHa H0Beba).

35  Ilacyc 38 Ilpecyne Mostaza Claro.
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CYIPOTHOCTH C jaBHMM HOpeTKOoM.> Mebytum, Tek y mpecyau Pannon GSM n3
2009. ropune, ECII je crao Ha cTaHOBMINTE Jla Cy CY[JOBM Ip>KaBa WiIaHMIA
OyacHu no npasunuma npasa EY na mocryne Ha 0Baj HauMH, OJHOCHO Ja JIX
npaBo EY o6aBesyje na mase mo cay>k6eHOj HY)KHOCTM Ha HEIPaBUIHOCT
ofipefaba TMOTPOLIAYKMX YTOBOPA, YBeK Kajia MMAjy HOBOJ/BHO IIPAaBHUX U
YIEHNYHUX eleMeHaTa 3a T0.”

Ha ocHoBY cBera Tora, y IIpecynn TomdSovd ECII je 3axbyuno fja o6a-
Besa HaIVIOHATHOT cyfia peaBubeHa mpasoM EY fa mo cmy>k6eHoj Ly»XKHOCTH
Iasy Ha HENpaBUYHOCT ofipefiaba y IOTPOIIAYKOM YTOBOpPY, Hmje Omia
IOBOJBHO jacHa 1 npenusHa y npakcu camor ECII ce go gonomema Ilpecyne
Pannon GSM. IIpocro peyeHo, POIylITambe HAlMOHAIHOT Cy/ia Jja 110 Mepu-
nuMa JlupexTyuBe 10 CIIy>K0€HOj IY>KHOCTY IIPeVICIITA IIPaBUYHOCT ofipesbe
IOTPOIIAYKOT YTOBOPA, MOXKe Jia ce kBamdukyje kao 6UTHA ITOBpefa IIpaBa
EY -y Bupy ounrnennor saneMapubama npakce ECII - camo ako ce To mpo-
nymrame 36wio nocie goHouewa Ilpecyne Pannon GSM, To ject mocne 4.
jyHa 2009.

Y KOHKpPeTHOM CI/Ty4ajy HpelIoBCKU CyJ je 610 YCBOjuO Ipefiore 3a
u3BpuIeIbe IPOTUB ToMalIoBe IIpe HaBeIeHOT JaTyMa, OfIHOCHO IIpe JOHOLIe-
wa [Ipecyne Pannon GSM. IlowmTo je cyn apKaBe WwiaHuUIe JJOHEO Pellerne O
usppulerby 1npe 4. jyna 2009, meroso npomyiuTaimbe a U3BPLIM KOHTPOIY
HOTEHILIMja/THO HeIIPaBMYHMX YTOBOPHMX Ofipefiaba IIPeTXOAMIO je JOHOLIeY
IIpecyne Pannon GSM, na He Moxe HU Jia ce kBamuKyje kao 6MTHA ITOBpe-
na mpasa EY. V13 Tora je EBporncku cyp npaBje 3ak/byuno fa Hema morpebe na
Y KOHKPETHOM CJIy4ajy OAroBapa Ha IIpeocTajia IUTamba: fla /i je HEOIXOIMHO
7ia je omTeheHNK MCKOPMCTIO CBa IIPaBHA CPECTBA KOja My IO HAIVIOHATHOM
IIpaBy CTOje Ha pacIlojiaramy, fia 61 MOITIa []a ce 3aCHYje OJTOBOPHOCT JIp>KaBe
3a LITeTy NPUYIMIbeHy IOBPeNoM IIpaBa EY; ma i TO MITO MSBPUIHM IIOCTYIIAK
jOII YBeK HMje OKOHYAH IIPEe/ICTaB/ba MPEIPEKY 3a 3aCHUBAE OJTOBOPHOCTHU
Ap>KaBe II0 OBOM OCHOBY; KOjU je 3Ha4aj Tora IITO Ce AY)KHUK y M3BPIIHOM
IOCTYIIKY JAP>KM IIOTITYHO ITACUBHO?

36 U ospue ce ECII nosusa Ha concrseHe panuje craBoe. Buj. Judgment of the Court, 6 October
2009, C-40/08, Asturcom Telecomunicaciones SL v Cristina Rodriguez Nogueira, EU:C:2009:615,
para. 53; Judgment of the Court, 27 February 2014, C-470/12, Pohotovost’s.r.0. v Miroslav Vasuta,
EU:C:2014:101, para. 42.

37  OBO cTaHOBHMIITE je KacHUje Bulie myta norspheno. Bua. Judgment of the Court, 14 June 2012, C-
618/10, Banco Espafiol de Crédito, SA v Joaquin Calderén Camino, EU:C:2012:349, macycu 42 u 43;
Judgment of the Court, 21 February 2013, C-472/11, Banif Plus Bank Zrt v Csaba Csipai and
Viktéria Csipai, EU:C:2013:88, macyc 22; Judgment of the Court, 1 October 2015, C-32/14, ERSTE
Bank Hungary Zrt v Attila Sugdr, EU:C:2015:637, macyc 41.
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2. I'pabanckonpaBHe nocnennie nospene npasa EY

YeTBpTO M I1€TO NNUTame CIOBAYKOT Cyfa CBOfie ce Ha ciefehe:® Axo ce
yrBpau fa je CrnoBauka Penybmmka ogrosopsa ToMalnoBoj 3a mTeTy Kojy joj
je IPUYMHMO TIPELIOBCKM CYJ U3BPLIeHheM apOUTpaXkKHe OJTyKe KOjoM je OMT-
Ho noBpeheno 1paso EY, 51a jm ce mrera 3a Kojy Tomarosa Moxe /ja 3axTeBa
HaKHaJly CacTOjM y yMaimbeiby IbeHEe MMOBUHE IPUYMILEHOM M3BPLICILEM Te
apOUTpaXkHe Of/TyKe? Je[THOCTABHO PedeHo, /la M Ce U3HOC KOjU je HEOCHOBA-
HO HalwraheH off M3BPIUIHOT My)XHMKA KBa/M(UKYje Kao IITeTa 3a KOjy fipKaBa
OZITOBapa IT0 IPABWINMA O OJTOBOPHOCTH JIpKaBe 3a IITETy IPUINIbeHy OMT-
HOM moBpezioM 1paBa EY? U npyro, ako M3BpLIHM TY>)XKHUK MOXKE MCTU Taj
U3HOC Jla 3aXTeBa Off IPYTOTY)KEHOT M3BPLIHOI IIOBEPMOLA 110 IIPABWIMMA O
cTullary 0e3 OCHOBA, Jla JIM je HeroB 3aXTeB 3a HAKHAJy LITeTe APYropefaH y
OJIHOCY Ha 3aXTeB U3 IIPaBHO HEOCHOBaHOT oOorahema?

YcnoBu 3a 3acHMBaE€ OJTOBOPHOCTHM JipKaBe 33 LITETy IPUYMIbEHY
outHOM 1oBpefioM 1pasa EY ypehenu cy npasom Esporicke yuuje. Mebhytum,
VICITyEeHOCT TUX YC/IOBa YTBphyje ce y HOCTYIKy Ipel CyZOoBMMa IOTEHIIVjal-
HO O[ITOBOPHE [Ip>KaBe WIaHMULE, IO IeHUM IpOLleCHUM IpaBuwimMa. Vicro
TaKoO, IITETHE ITOC/IeNIle MoBpefie paBa EY oTkmamajy ce 1mo mpaBwImMa
YHYTpallIbeT IIpaBa. JpyruM pednMa, HaKHafla IITeTe Koja je Mpoy3pOKOBaHa
nospefioM IpaBa EY u 3a kojy mo nmpasumuma 1pasa EY oprosapa pgprkasa
YTAaHNUIIA, ocyhyje ce o mpaBy Te Ap>kaBe WIaHMIIE, C TUM IITO HAIlMOHATHA
IIpaBIJIa He CMejy OUTH Y CYIIPOTHOCTY C Hade/IMa eKBUBIEHTHOCTY U epu-
KacHe 3amTure. To 3Ha4M fla MpolecHa IpaBWIa YHYTPALIIber IIpaBa Kojuma
ce ypebyje mocTymak 3a ocTBapuBame IIpaBa Ha HAKHAJy IITeTe II0 OBOM
OCHOBY, KaO M MaTepMjajiHa MpaBWIa yHYTpalliber IIPaBa O HAKHAAU TaKoO
IpUuMibeHe IITeTe, He cMejy fa Oyny Mame IIOBO/bHA 3a omwrTeheHmka of
HAI[MOHA/IHUX IPaBWIA KOja BaXke y APYTMM CIMYHUM CTydajeBuMa (exeéusa-
JIeHMHOCM), a HY TaKBa Jla IIpeTepaHo OTeXXaBajy WM OHeMOoryhaBajy Ipax-
THYHO OCTBapyBalbe IIpaBa Ha HakHady wTeTe (egpukacrHocm).”

Jlaxsie, Kajla Cy UCITyHeHI YCTIOBM 33 3aCHUBAME OJTOBOPHOCTU JpyKa-
Be YIaHMIle TpeMa IIOjefIMHIy 3a IITEeTy IPUYMbeHy MoBpenoM mpasa EY,
HaKHajla mrere gocyhyje ce 1o mpaBuiMMa yHyTpalliber IIpaBa. To 3Hauu fia

38  MVasnoxeHo mpema nacycuma 37-41 Ilpecyne Tomdsovd v Mulwbewy ommirer npaBoGpaHmoria
Baa.

39  Bup. macyc 42 Ilpecyne Francovich; macyc 58 Ilpecyne Kobler; macyc 62 Ilpecyne FufS. Bup. takobe:
Judgment of the Court, 24 March 2009, C-445/06, Danske Slagterier v Bundesrepublik
Deutschland, EU:C:2009:178, para. 31; Judgment of the Court, 9 September 2015, C-160/14, Jodo
Filipe Ferreira da Silva e Brito and Others v Estado portugués, EU:C:2015:565, para. 50.
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Cy TIpolieHa LuTeTe, OOMM HaKHafe, Ka0 M OFHOC HaKHafe LITeTe U JPYTUX
IpaBHUX CpeficTaBa Ha Koja olITeheHMK MMa IIpaBo IO IpaBWIMMa YHYTpa-
IIIbET IIpaBa — IJje MOXKe [Ia CIIajla U 3aXTeB U3 IIPABHO HEOCHOBAaHOT oborahe-
Ba — ypeheHM HanMOHAIMM NpaBWINMMA, IIOJ YCIOBOM Jla Cy Ta IpaBuIa y
CK/Ialy C TIOMEHYTUM HaueMMa eKBUBAJICHTHOCTY U e(pUKaCHe 3aIlTHTe.

V INomamaj IIpecyge Tomdsovd
1. speka Ilpecyne

IIpecyma Tomdsovd nmorephyje ma je mpskasa wianuna EY oxgrosopna
HOjefIUHITY 32 LITETy IPOY3POKOBaHy OMTHOM IIOBpefoM ofpeheHor esporr-
CKOT IIpaBIWIa Ha OCHOBY Kojer omrteheHy mojeayHal MMa HeKO CyOjeKTMBHO
npaBo. Ta moBpeza Moxe fja Oyzie yuumemeHa IpU BpIlemhy 3aKOHOJABHE,
U3BpIIHE WIM CyACKe BlacTyi. AKo je o 6uTHe moBpese mpasa EY porwio
BpLIEHmEM CyACKe BIacTy, Ap>kaBa he OMTM OATOBOpHA IIOjeMHIY 3a TaKO
IPUYMIbEHY LITETY, a/li CaMO IIOJl YCIOBOM Jia je HALMOHAIHU CYZl YYMHUO
IpeMeTHY HOBpefy HocTymajyhu y mocnenmwoj mHcTaHmm. EBporcku cyn
IIpaBJie Hije pasMaTpao fia /i1 je CIOBAYKY CyZl Y KOHKPETHOM C/Iy4ajy Cy[yo y
HOCTIEIIbeM CTeIleHY, 3aTO IITO je TO YMIbeHNYHO NUTale Ha Koje Tpeba sia
OJITOBOPU CYJI ipKaBe WIaHMIle IIpell KOjUM ce BOAM IIOCTYIAK 3a HaKHAJy
mrere. OIIyKa HalMOHA/JIHOT Cyfla KOja je JOHeTa y IIOC/TeNIbOj MHCTaHIIN
Moxke Jia ce kBamukyje kao 6MTHA TO jecT JI0OBO/BHO 030M/bHA MTOBpefia Mpa-
Ba EBpoIicke yHMje je[UHO aKO je JIOHOLIeHmeM Te OJyIyKe HAllIOHAJIHU CYJ
OYUITIEHO IOBpeno Mpaso EY 0fHOCHO Ha Oo4YuUI/IefaH HAYMH OACTYIIMO Of
ycTa/beHe IpaKce EBPOICKOT cyzia IpaBjie Y TAKBUM CTBapUMa.

Hupextusa 93/13/EE3 He cappxu ofipendy 1o Kojoj 61 HalMOHATHN
cyn uMao obaBesy [ia IO CIy>KOeHOj Iy>KHOCTM YTBphyje HellpaBUYHOCT ofipe-
faba ITOTPOIIAYKOT YTOBOPa M IUXOBY IOCTIEMYHY He00aBe3HOCT 3a MOTPO-
mayva. EBporicku cyz npagpe je jour 2000. romune y ITpecynn Océano 3ayseo
CTaB [a IIPaBWIO YHYTpallibel IpaBa Koje IpenBuba ex officio xoHTpoy
HEIIPaBUYHOCTH ojjpefiada y IOTPOIIAYKIIM YTOBOPUMA HHje Y CYIIPOTHOCTH C
npaswiMMa JIMpeKkTuBe; ApYyruM pednma, Jja IpKaBa YWIaHMIla MOXKe Jia IIpo-
nyie TakBy obaBe3y 3a cBoje cynose. Tek y Ilpecynu Pannon GSM op 4. jyHa
2009. 3ayseo je craB /la Cy CY[OBU JIp>KaBa WIaHMLA JY>KHU 110 IIpaBWINMa
npasa EY fa ex officio KoHTpo/mIly IpaBUYHOCT ofpefada y MOTPOIIAYKIM
YITOBOPMMA, I10J] YC/IOBOM Jla PAaCIIONIaXKy € JOBO/BHO YMILEHUYHUX U IIPABHUX
e/leMeHaTa 3a TaKBYy KOHTpoy. [Iponylurame HalOHaIHOr CyJa [ y IOCTYII-
Ky M3BplIemha apOuTpaskHe OIyKe IIPeucluTa Mo MepwiMa J{MpeKTuse
HEIPaBUYHOCT ofipefi0e IIOTPOLIAYKOr yroBOpa Ha OCHOBY KOje je JIoHeTa
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apOuTpakHa OJTyKa — MOXKe JIa IIpeficTaB/ba OUTHY MOBpefy mpaBa EY camo
aKO je HaLMOHA/IHM CYJl OJUIYKY IoHeo 1ocyie 4. jyHa 2009. rogune. Y KOHKpeT-
HOM C/Iy4ajy, IpeyIo3n 3a M3BpIlerbe NMpoTUB ToMalloBe YCBOjeHM CYy Y
meueMOpy 2008, makse, Ipe Hero 1ITO je EBpOIICKM CYyZ TpaBfie 3ay3eo jacaH
craB fa npaBo EY Hamake HalMOHA/IHNM CYJOBUMA JIa 110 CTY)X0€HOj Ty>XHO-
CTY Ta3e Ha HeIPaBIMYHOCT Ofipefada y IOTpOLUIaYKIM YTOBOpUMA.

KonauHo, mUTama 0 HaKHaAy IITeTe KOja je IpUUMibeHa IMOBPeoM
upaBa EVY ypebyjy ce npaswmima yHyTpamiser mmpasa. To ce ofjHOCH Ha yTBp-
huBamwe BucuHe mTeTe M 06MMa HaKHA/E, KAO U HAa OJJHOC HaKHaJle IITeTe Ipe-
Ma JpyIMM IIPaBHUM CpeICTBMMA Ha Koja olTeheHNK MMa IpaBoO IO IIpaBU-
JMMa HAIlMOHA/IHOT IIPaBa, Kao ILTO je 3aXTeB U3 IIpaBHO HEOCHOBAHOT 000Tra-
hewa. EBporicku cyy mpapge crora Huje OAroBapao Ha INTamba CJIOBAYKOT
CyZa 0 TOMe Jia JIY U3HOC KOjJ je HeOCHOBAHO HaIUTlaheH y M3BPLIHOM HOCTYII-
Ky MOXe Jja ce KBa/m(uKyje Kao IITeTa U JIa I je 3aXTeB 3a HAKHAJy IITeTe
IPyropeiaH y OJHOCY Ha 3aXTeB 13 IPAaBHO HEOCHOBAHOT oborahema.

2. IIpouecHa, mpesMeTHA ¥ BpeMeHCKA OTpPaHNYebha

ITocToje mpolecHa, ITpegMeTHa ¥ BpeMeHCKa OrpaHMuerba Y HOITIeny
nomainaja Ilpecyne Tomdsovd. Y xoHTekcTy napHulle Kojy je Tomamosa
nokpeHysna npoTus CrroBayke ¥ CBOTa CAyrOBOPHMKA IIpeJi MPENIOBCKUM
CymoM, Ipecy/ia EBpOIICKOT cy/la IIpaBJie MMa 3Ha4aj ayTOPUTATUBHE OJITYKeE O
IIPeTXONHOM IIPaBHOM IMTamy. Tako mocmarpano, Ilpecyna Tomdsovd npep-
CTaB/ba jeflaH CTENEHUK Y MEPUTOPHOM OJUIydMBalby CJIOBAYKOL CyJia y KOH-
KPETHOM IIOCTYTIKY 33 HAKHAJy IITETE.

IIpenmeTHo orpannuetse Ilpecynme Tomdsovd Takobe je jacHo. I[Tpecyna
ce OJHOCUM Ha BaHYIOBOPHY OATOBOPHOCT Jp)KaBe YIaHMUIE 3a LITETY KOjy
HALVIOHA/IHM CYJ, IIPOY3POKYje IOjeVHILY OJ/TYKOM KOjy je JIOHEO Y IIOCIIe -
1b0j MHCTAHIIM, YYMHUBIIN TaKo OUTHY IOBpeAly IpaBwia pasa EY Ha ocHo-
BY KOjer Taj [TojefjyiHal] ¥iMa HeKo CyOjeKTUBHO mpaso. [log 6utTHOM IHOBpenomM
npasa EY y oBoM crydajy Muciu ce Ha OYMIJIEIHO OZICTYIIabe OJI/TyKe HAlMO-
HAJIHOT CyJja Off IIpaKce EBpPOIICKOr cyzia IIpaBJie, a CAcBUM IIPELM3HO TOBOpe-
hnu, Ha nmponymTame cyma fp’kaBe WIaHNUIE A Y IOCTYIIKY M3BpIIeIba apOi-
TpaykHe OJJTyKe TIO CITY’KOeHOj My>KHOCTU MCIIMTA HeIPaBUYHOCT — MO Mepu-
mma [Jupextuse 93/13/EE3 — oHe ofpende OTPOIIAYKOT yrOBOpa Ha K0joj ce
3aCHMBA IOTPa)KMBaibe TProBlia yrBpheHo mpefMeTHOM apOUTPaKHOM OfiIy-
KOM.

Konauno, pgomamaj Ilpecyme TomdSovd BpeMeHCKM je OIpaHMYeH
Be3MBambeM 3a 4. jyn 2009, kao garym fonowema Ilpecyne Pannon GSM. Han-
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Me, CBe /IO TOT JjlaTyMa cTaB EBpOIICKOr Cyfa mpaBfie 0 IOCTOjakby JY>KHOCTHI
CyZioBa Jip>kaBa WIAHMUIIA [la KOHTPOIUINY HEeIpaBUMYHOCT ofipefiaba y IOTpo-
IIAYKIM YTOBOpPMMA Huje 610 J0BOJ/BHO jacaH u npenusaH.*” buio je mosHato
fa ECII cMaTpa /ja HeMa HMKAKBUX ITpelipeKa Ja ipKaBa WiIaHMIa IPOINIle
fla BeHM CYJIOBU IO CTy>KOeHOj Ty>KHOCTU KOHTPO/IUIIY HeIPABUIHOCT Ofipe-
maba y moTpomaukuM yropopuma, am ce ECII jomr yBek Huje 610 M3jacHNO
Jla JIX TTOCTOj! TaKBa AY>KHOCT HallMOHA/IHUX Cy/loBa 110 IpaBy EY.

Tex y Ilpecymmn Pannon GSM 3ayseo je craB o ToMe: Hanmonanum cyzo-
BU MMajy o6aBe3y jia ob6e3befie epuKacHOCT 3aIITHTe HOTPOIIAYA KOjy Hajlaxe
Hupextusa 93/13/EE3. 3aro muxoBa y/Iora Huje caMO Jja YTBP/i€ HULITaBOCT
yroBopHe ofipefi0e Ha 3aXTeB MOTPOLIAYa, HETO U Ja MO CIY>KOEeHOj AY>KHOCTI
KOHTPOJIMIIY HEIIPaBMYHOCT Ofipefiada y MOTPOIIAYKMM YTOBOPMMA, Kajja pac-
HOJIAXY C IOBO/BHO (PaKTMYKIX ¥ PABHNUX €IeMEHATa 33 TO. AKO HAI[VIOHA/THN
cyn, nocrymajyhu ex officio ycranoBu ma je ofpem6a IOTPOIIAYKOT YTOBOpa
HeIIpaBIYHa, IY>KaH je Jla YTBP/M Jia Ta ofipefiba He o6aBesyje IOTpoIaya, 13y-
3€B aKO IIOTPOUIAY — IIOIITO Ta je CyJ, YIIO30pUO Ha HEIIPABMYHOCT U IIOCTIENNY-
HY Heo0aBe3HOCT YTOBOpHe ofpende — ocTaHe IIpY OHOME ILITO je YTOBOpeHO.*!
I'pabanckonpaBHa caHKIMja 3a yroBapame HeIpaBUYHe ofipefbe ¢ MOTpOIIa-
YeM jecTe allCOyTHA HUINTABOCT Te Ofipefide, Ha INTA HAIMOHAIHYU CYZOBU
MOPajy fia Iase 0 CIy>KOeHOj Ty)KHOCTH, jep Jpyradyje He Moxe Jia ce obe30e-
mu edprKacHa 3alITUTa IIOTpOLAda y CKIajy ¢ ofpenbama Jupexruse
93/13/EE3. IloTpomayd MoXe /ia 13a30B€ KOHBA/IMIALM]Y HEIIPaBUYHE YTOBOP-
He ofipezibe 110 M3y3eTKy, [Ofl YCIOBOM A T'a je HAllMOHAIHY CYZ IO CTy»KOeHOj
IY’KHOCTU YIIO30PMO Ha IeHY HEIPaBUYHOCT ¥ IIOC/IEIMYHY HeO0OaBe3HOCT.
HonowmemeM IIpecyne Pannon GSM npaBuio npasa EY 1o kojeM Hanyonamnn
CYyIOBU IO CIy)KOEHOj JY)KHOCTM KOHTPOJMIIY HEIPaBMYHOCT ofpenabda
IIOTPOLIAYKOT YTOBOPa U3PpakeHO je Ha JOBOJ/bHO jacaH M IIpely3aH Ha4MH, I1a
ce Off TaJja IIPONYIITabe HAIMOHAIHOT Cy/ia JIa CIIPOBEJie TAKBY KOHTPOJTY KBa-
ym¢uKyje Kao OUnITIefHO 3aHeMapuBambe npakce ECIIL.

Axo nosunuja ECII o ofpehenom mpaBHOM nuTamy Hitje O1Ia TOBOJB-
HO jacHa M IIpely3Ha y BpeMe Kafia je HaIMOHAIHU CYJ JIoHOCHO ofpeheny
OJUIYKY Y IOC/IE[IHb0) MHCTAHIIM, OTHOCHO aKO Y TO BpeMe joLI HUje II0CTOjala
ycrabeHa pakca ECII o maTom nmuramy, Huje ce jou 3Hano kako ECII tymaun

40  Tlacyc 65 Murbema onmrer npaBobpannorna Bana.

41  Bup. macyce 32-35 Ilpecyne Pannon GSM. Bun. takobe: Jules Stuyck, ,,Case C-243/08, Pannon
GSM Zrt. v. Erzsébet Sustikné Gyorfi, Judgment of the Court (Fourth Chamber) of 4 June 2009,
and Case C-40/08, Asturcom Telecominicaciones SL v. Maria Cristiba Rodriguez Nogueira, jud-
gment of the Court (First Chamber) of 6 October 2009“, Common Market Law Review No. 3/2010,
879-898.
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oppeheno mpaBwro mpasa EY — oHma HM OfyTyKa HAIMIOHAJIHOT Cyfia HHUje
Morta 6uty ounrnenHo nporusHa npakcu ECIT Te He Moxxe HU fia ce KBau-
¢ukyje xkao 6uTHa moBpefa mpasa EY.

Y nutepatypu je nmpumeheHo fa 61 y TakBOj CUTyallMju MOIJIO Jia ce
IOCTaBY IINTAlbe [ia /M je HALMOHAIHM Cyj MMao o6aBe3y fla 3acraHe C
HOCTYIIKOM, Ja O6u EBpOIICKOM CyAy IpaBie IIOJiHEO 3aXTeB 3a IIPETXO/HO
OJTy4MBame O CIIOPHOM IIPaBHOM INTamy. Mehyrum, nponymrame Hanmo-
HA/IHOT' CyJa Jia IIOJiHece 3aXTeB 3a IIPETXOIHO OJJIyYMBarbe TEeIIKO fa 6u
MorIo Jia ce kBamukyje kao 6uTHa nospesa npasa EY, jep To Huje o6aBesa
Hal[MOHAIHOT Cyzia, Beh camo MoryhHoCT Koja My CTOju Ha pacHoaramy Io
IpaBwiMMa wi. 267 Yrosopa o pyHkumonucamwy EY.*

3. IIpeocrana ciopHa nurama

Jeman of ycloBa 3a 3aCHMBam€ OJITOBOPHOCTM JIp>KaBe IIpeMa IIoje-
AVHLY 3a IITETy IIPOy3POKOBaHy IOBpenoM mpasa EY no koje je momwio y
BpllekY CyICKe B/IACTH jecTe M TO [la OJIyKa HallMOHA/MHOI CyJa KOjoM je
nospeheno mpaso EY 6yze nonera y nocnenmwenm creneny. To je jacHo pedeHo
y uspenn Ilpecyne Tomdsovd. OcTaB/beHO je HALMOHATHOM CY/ly Jia Y IIOCTYTI-
Ky 3a HaKHajly liTeTe IIpM4MibeHe IIoBpefjoM IpaBa EY ncnuta ucnymeHocT u
TOT yCJIOBA, OJHOCHO Jia TI0 IIPAaBM/IMMA HAIlMOHA/IHOT IIPaBa YTBPJY JIa JIN je
omIyka KojoM je momahm cym moBpenmo mpaBo EV ponera y mocienmwoj
nHctanuu.* Y uspeny Ilpecyne Tomdsovd cToju 1 TO fa OATOBOPHOCT Ap>Ka-
Be He MOXKE Jla ce 3acHyje aKo je OIyKa KOjy je HalMOHAJIHU CY[, JOHEO Y
IOCTIE/[IbeM CTEIeHY — MOBpeIMBUIM IIpU TOMe NpaBo EY — monera mpe Ilpe-
cyne Pannon GSM.

PyxoBopehu ce mutamnma cioBadkor cyaa, EBporcku cyn npaspe ce y
IIpecymu Tomdsovd Besao 3a JaTyMe Kafia je HallMOHAIHY CYJ, YCBOjUO TIpeJ-
JIoTe 3a U3BpILerhe apOUTPAKHUX OIIJIyKa, YTBPAMO je Jia Cy OfIIIyKe O yCBajarby
IpemIora 3a ussplieme fonere npe IIpecyme Pannon GSM Te 3ak/byuno na
360T Tora Ap>kaBa He MOXKe Jla Of[TOBapa 10 OBOM OCHOBY. bes 063upa Ha To
LITO je Ha Ha4deJIHOM HJMBOY IIPENTYCTIO HALJMOHA/JIHUM CYy[IJOBJMMA Jja II0 IIpa-
BWINMA YHyTpallIber IpaBa MCINUTY]Y a /I je OJJIyKa KOjOM je eBEeHTYa/IHO
nospeheno mpaso EY moHeTa y mocnefmeM CTelleHy, YMEEHUIA jecTe fla ¥

42 Tako: Zsofia Varga, ,,Why is the Kobler Principle Not Applied in Practice?, Maastricht Journal of
European and Comparative Law, No. 6/2016, 1006.

43 ECII npehyrHo jomymita /ia y HeKMM IPaBHUM CUCTEMMMA IIOC/IC/Hba KOHTPO/IA 3aKOHMTOCTHU
nomahe apbutpakHe omryke y ogpeheHoM 00/1MKy MO>Ke Ja ce BPLIM Y IOCTYIIKY 33 HeHO M3BP-
werbe. ECIT He y/asu y nmTame Ja JIi je Tako y C/IOBAYKOM IIPaBYy.

263



4-6/2018. Mapuja Kapanuknh Mupuh (ctp. 246-266)

uspen Ilpecyne Tomdsovd ECII Tperupa ofyIyke O ycBajamy IIpejiora sa
U3BpLIEHE KA0 OJIyKe HOHeTe Yy IMOC/IeilbeM CTeleHy, MAaKO Y U3BPILIHOM
IOCTYIIKYy ¥ IIPOTMB IBbUX MOTY fia IIOCTOje ofroBapajyha IpaBHa CpencTBa.
Hamnme, y Bpeme fonoema [Ipecyne TomdSovd joul yBex HUCY 6MIM OKOHYA-
HI IIOCTYIIIN 33 U3BPIIeHe apOUTPAKHNUX OIJIyKa Ipef MIPEIIOBCKUM CYIOM.

ITopen Tora n He3aBUCHO OJ] Tora, EBpOIICKM CyJ IIpaBJie HUje pa3Ma-
TPAO [ja i1 IIMTAIbe IIYHOBAKHOCTY YTOBOpa M3 KOjer IOTUYe IIOTPAKUBAIbE
yrBpheHo momahoMm apOMTpa>kHOM OIJIYKOM YOIILITE MOKEe [ia ce IOCTaBy y
IOCTYIIKY M3BPIIea Te OIyKe Y OM/I0 KOM KOHKPETHOM IIPAaBHOM CUCTEMY.
ECII je npuxBaTio kao MOTYRHOCT Jja y HEKMM 3eM/baMa WIAHWIIAMA CYJ| ¥
M3BPIIHOM IIOCTYIKY IO CIY>K0€HOj TYy>KHOCTM MOXKe [la KOHTpOJIMIIe IIpa-
BUYHOCT ¥ TIOCTEINYHY 00aBe3HOCT YrOBOPHMX ojjpefiaba Ha KojuMa ce
3aCHMBA IIOTPAXMBambe yTBphHEHO M3BPIIHOM CYZCKOM OHOCHO apOuTpa-
xHoM ogtykoM. ECII ce Huje ymymTao Hi y aHa/mmu3y MOTYhHOCTH [ja ce M3HOC
KOju je HalwTaheH y M3BPIIHOM HOCTYIIKY IIOTPaKyje IO MpaBWINMa O CTUIIA-
By 6e3 ocHoBa.* CBa Ta uTama IMPEIyCTHO je HALIMOHA/ITHNM IIPaBMMa JIpKa-
Ba YIAHMIIA.

Octaje u mpo6ieM Ha Koju je omuITy mpaBoOpaHwIal Ban ykasao y
ceome Munvnemy.* Haume, ECII je y Ilpecynu Pannon GSM 3ayseo craB Ja
HAllMOHA/IHY CYZOBU IIO CIy>KO€HOj AY>KHOCTUM KOHTPOIMIIY IIPaBUIHOCT
ofipenaba MOTPOLIAYKMX YTOBOPA, Kajia IMajy JOBO/PHO IIPaBHMX U UNIbeHNY-
HUX e/IeMeHATa 32 TaKBy KOHTpony. Mehytum, cynoBn o6m4HO HeMajy TakBa
opramhera 110 HaIIOHATHUM IIPaBWIMMA U3BPIIHOT IIOCTYIIKA* 1 110 IpaBu-
JIy He PacIioNiaxKy C JOBO/bHO IPaBHMUX U YMIEHIYHIX e/leMeHaTa 3a ex officio
KOHTPOJIy NMPaBUYHOCTY Ofipefjada IOTPOIIAYKOr yroBopa. 3aTo Ban cmartpa
fla IPOIYIITake Cya ApyKaBe WIAHMIIe Ja Y U3BPLIHOM IOCTYIIKY 00aB) KOH-
TPONy HEIpaBMYHOCTU oOfpemaba IOTPOIIAYKOr yroBopa Moxke nHa Oyze
OIPABJIaHO, U3y3€B aKO je MOTPOUIAY Y TOM MOCTYIKY yKa3ao Ha HelpaBMUi-

44  3a 1O OM Yy CPICKOM IIpaBy OM/I0O HEOIXOJHO Jia C€ IPBO NOHMIITY apOUTpaXKHA OIIyKa U JIa ce
IIOTOM IIOJIHECEe HPEIOT 33 IPOTUBMU3BPLIEH:E, @ aKO IIPOTHBU3BPIIEe BIIIe HIje Moryhe, mpaBo
U3 IPAaBHO HEOCHOBaHOT oOorahema MOITIO 61 Jia ce OCTBapyje y HApHMYHOM IOCTYIKY. Bup. wi.
113-119 3akona o msppuiewy m ob6esbebemwy - 3UO, Cnymbenu enacnux PC, 6p. 106/2015,
106/2016 n 113/2017.

45  Bup. macyc 67 u fame.

46  Penmmo, y CPIICKOM IIPaBy CYJ je Y M3BPLIHOM IIOCTYIIKY Be3aH Haues1oM (OpMaIHOT JIerajmTeTa 1
Huje opnamheH Ja MCIUTYje 3aKOHMTOCT M HPABMIHOCT CyZiICKe OJHOCHO apOMTpaXkKHe OJIyKe.
Bupu. 31O, un. 5. 3110.
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HOCT YTOBOpHe ofipefi0e OfIHOCHO aKO je HAIMOHA/JHM CyJ Ha HeKM JIpyTu
HAYJH JIOLIA0 /IO Ca3Hama KOja Cy JOBOJbHA 32 TaKaB 3aK/bydaK."’

Mebytum, ECII ce y npecyau TomdSovd He yIylITa y IUTambe OIpPaB-
JAHOCTY pasjiora 300T KOjUX HALIMOHAIHY CYJ| Y U3BPIIHOM IOCTYIKY IIPOITy-
IITa KOHTPOJIy HEIPaBUYHOCTI YTOBOPHMX ofpefaba, He pasMarpa MMa /I
HAI[IOHAIHY CyJ| TAaKBa OBJ/IalNema 110 YHYTPAIIbIM IIPaBIINMA IPOLECHOT
IpaBa, HM Ja JIM CY[OBM Yy M3BPLUIHOM IIOCTYNIKYy PENOBHO PaCIONAXY C
IOBO/PHO UMILEHMYHUX U NIPABHUX e/IeMeHATa 3a VICHUTUBAbe IIPaBUYHOCTI
ofpenaba y MOTPOIIAYKIM YTOBOPUMA.

VI 3ak/pyyax

llpxaBa wiaHuua je, gaxie, Iy)KHa fa o6e3benu epuKacHy IpUMeHY
oppenaba [lupextuse 93/13/EE3 u fpyrux MOTpOLUIAYKIX AMPEKTUBA, U OATO-
BOpHa 3a LITETy IIPUYNIbEeHY ITOBPEIOM CY0jeKTUBHOT IIpaBa Koje je IOTpolIa-
4y TaPAaHTOBAHO MMIIEPATMBHMM €BPOIICKMM IIpommcuma. [Jo mospene npasmu-
na ipaBa EY Ha ocHOBY Kora omteheHuk 1Ma HeKO Cy0jeKTHMBHO IIpaBO MOXe
ia nobe uMmemeM WIN HeuliberbeM Jp)KaBe WIAHMIle [IPY BPIIEeHY 3aKOHO-
JlaBHe, U3BPIIHE WIN CyficKe Briactu. Penumo, ipskaBa he oprosaparu 3a mre-
Ty ycreq IoBpefie IpaBa EY yunibeHe MmpomnyinrameM 3aKOHOIaBHE BJIACTY Jia
y HAI[MOHAJTHO IIPaBO TpaHCIOHYje ofpende Jupextuse 93/13/EE3, xao u 3a
HITETY ITPOY3POKOBAHY OJTYKOM HAIMOHAHOT Cy/ja JOHETOM Yy IOC/IENbeM
CTelleHy KOjoM ce IIOTpolIayy yckpahyje 3alTnuTa Koja My je rapaHTOBaHa THM
€BPOIICKMM IIPOINCOM.

llpaBa wIaHMIla He OAroBapa 3a IOCTYIKe apOuTpa WM apouTpa-
YKHOT Beha, OTHOCHO 3a JOHOIIeme apOuTpaskHe ofjIyKe KOjoM ce 3aHeMapyje
JWIN HOTPEIHO IpUMembyje MMIIEPATUBHO IIPABI/IO MaTepyja/IHOT IIOTPOLLIaY-
xor mpasa EY, Hero 3a ofi/IyKy HallMOHA/IHOT CyJja IOHETY y TIOCTIEHheM CTe-
IIeHy ITOBOJOM TakBe apburpakHe omryke. Kaga je ped o momahoj apburpa-
YKHOj OIIyLIM, TIOCTYIILM IIpef HAIVIOHATHUM CYJOBMMa KOju MOry ga Oyzmy

47 Y mpyrom ciy4ajy ommTyi IpaBoOpaHMIaL] je CMaTpao 1, CACBUM M3Y3€THO UM Y HeJOCTATKy 6orber
pelllersa, Kajia yHyTpallliba paBuIa IPoIeCHOr IpaBa He JOIYIITajy ex officio KOHTPOITy 3aKOHM-
TOCTM y HEKOj paHujoj (asyu HOCTyIIKa, OHZiA CyJ KOjU CIIPOBOAM M3BplLIeHe Tpeha y KpajibeM
UCXOMly 1a 06e30emy KOHTPOTy HEIPaBUYHOCTHM YTOBOPHUX Ofipefiaba y MOTPOIIAYKOM YTOBOPY.
Opinion of Advocate General Szpunar, 11 November 2015, C-49/14, EU: C:2015:746, para. 62.
ECII je tTaga omyuno na onpenbde JTupexruse 93/13/EE3 opHoce npeBary Haj, HallMOHAJTHUM IIpa-
BIIMMA NIPOLeiype Koja 3a0parbyjy CyZOBMMA J1a y M3BPIIHOM IOCTYIIKY KOHTPOJIMIIY HellpaBuy-
HOCT YTOBOPHMX ojipeiaba, ako CyJ| KOji je M371a0 IVIATHYU HAJIOT Huje 610 oBaiheH jia cripoBeyie
TaKBY KOHTpOIy. Buji. u3peky omnyke y cnyuajy Finanmadrid: Judgment of the Court, 18 February
2016, C-49/14, Finanmadrid EFC SA v Jestis Vicente Albdn Zambrano et al., EU:C:2016:98.
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IpeaMeT pasMaTpamba y OBOM KOHTEKCTY jecy MOCTYIIAK 3a ITOHUINTAj apOu-
TpakHe OJITyKe U TIOCTYIIAK 3a HbeHO U3Bplieme. [loBpefa Moxke fa Oyfe yun-
IbEHa, PeLVIMO, OITyKOM Cyfla KOjoM ce of01ja 3aXTeB 3a OHMIITAj apOuTpa-
JKHe OJITyKe, WIN pellleheM KOjUM ce yCBaja IpeIoT 3a U3BpIlemhe apOuTpa-
JKHE OJI/TyKe, IIOJ] YC/IOBOM Jla IPOTMB TaKBUX OJJIyKa HaI[MOHATHUX CYy/OBa
BIILIE HUCY JO3BO/bEHA HUKAKBA IIPaBHA CPEJICTBA.

Omnuity npaBo6panual Bam ykasao je Ha TO IITO KOHTPOJIa 3aKOHMU-
TOCTH apOuTpaskHe OTyKe IO IMpaBIIY HMje HU CBpXa HU IIpefMeT MOCTyIIKa
3a BEHO M3BpILee M MCTAKAO JIa CYJ y U3BPIUIHOM IIOCTYIIKY OOMYHO He pac-
0JIaXKe C IOBO/bHO YMIbEHNYHNX Y ITPAaBHUX €/IeMeHaTa 32 TAKBY KOHTPOJLY.

ECII ce o oBoMe Huje u3jalimbaBao; y Ilpecymn TomdSovd camo je IOTBp-
JIVIO A je IpyKaBa WIaHKI[A OJTOBOPHA IIOje[IMHITY 3a IUTETY IPUYMIbeHy II0Bpe-
mom npaBa EY y Bpiemwy cyncke Bractu, Iof YCIOBOM Jia je OITyKa HallMOHAJI-
HOT CyZla KOjOM je yIMIbeHa TaKBa ITOBpeJia JOHeTa y ToC/IeNiibeM cTeneny. Vcmy-
IbeHOCT TOT YC/IOBa LIeHM CyJ [p>KaBe WIaHulle IO IPaBWIMMa HalOHAHOT
IIPaBa y IIOCTYIIKY 3a HAKHAJy LITETe Y4uIbeHe IOBpeioM pasa EY.
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STATE LIABILITY FOR DAMAGE CAUSED
BY ENFORCEMENT OF AN ARBITRAL AWARD IN BREACH
OF EU LAW: ECJ C-168/15 (Tomdsovd)

Summary

Given the increasing importance of arbitration as an alternative mecha-
nism for resolving consumer disputes, the purpose of this paper will be to exami-
ne the position, and the reasoning behind the EC] Judgment C-168/15
(Tomdsova) on state liability for damage to individuals caused by enforcement
of an arbitral award upholding a claim under a contractual term which must be
regarded as unfair within the meaning of Directive 93/13/EEC. The broader
objective of this paper will be to emphasize a relatively new connection between
consumer contract law and arbitration.

Keywords: Directive 93/13/EEC on unfair terms in consumer contracts, State
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law.
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