Ip Huxona BOAVPOTA’

OIJIATAILE U3BPIIEILA TOMARE
APBUTPAJKHE OJJJIYKE

Pe3sume

3akon o0 uszepuiervy u obesbehery u3 2011. 200ure nponucusao je oa
oonazarve u3spuierba Huje Um0 003607/6€HO, WAMO je 00800UNI0 00 OPOjHUX NPO-
bnema y npaxcu. 3602 uspuuume 3abpare 001a2ara Kojy je cadpiao maoa
saxcehu 3axon o usspuiervy u 0besbehervy cyoosu cy 6unu npumoparu, 0a cxoo-
HoM npumerom 00pedada 3axoHa 0 NAPHUUHOM NOCIYNKY 007Xy U3BpUletbe
y OHUM Cly4ajesuma y Kojuma je mo 6uno onpasoamo. 3akoH o u3epuierby u
o6e3behery koju je cmynuo Ha cHazy 1.jyna 2016.200ure noHoso je yseo mozyh-
HOCM 00712atba U3BpUletvd. 3aKOHCKO pe2ynucare 0802 UHCHUMyma npeo-
cmaema Kopax Hanpeo, anu ce npu mome mMopa umamu y 6udy 0a je oonazarve
usepuierba u3ysemax, a He NPpasusio, me 0a 00/1a2arem U3spuierva He 6u cmena
0a ce y2po3u cama Cyumuna npasa Ha usepuierbe y pasymHom poxy. Vizepuieroe
ce mosce 00pedumu Ha 0CHOBY U3BPUIHE U HA OCHOBY 6epPO00CTOjHE ucnpase.
Kaoda je pe4 o usspuiervy Ha 0CHOBY 6ep000CTNOjHE UCNPase camo U3jasmpusaroe
npu2080pa u xanbe 007axe U3Bpulerbe peuierba 0 u3spuiervy 00 rwezo6e Npas-
HOCHANHOCMU, MO 3HA4U 0a ce y ga3y cnposoherva usspuierva moxe npehu
mex HAKOH UWimo npomekHy poKO8U 3a U3jaswusarbe 08UX NPABHUX 71€K06d,
00HOCHO mMeK HAKOH WMO ce 0 MUmM NpasHum 7ieK08UMa NPAsHOCHANCHO 007Ly-
uy. Y nocmynky u3epuierba Ha OCHOBY U3BPUIHE Ucnpase cmeapu cy OUMHO
pasnuuume. XKanba npomue peuwierba 0 u3spuierby Ha 0CHO8Y U3BPUIHE UCHPa-
e He 00/1axe U3Bpuierve Moz peuletva, jep ce nonasu 00 moza 0a je HACMaHKy
uzepuiHe ucnpase pedo6HO NPemMxo0U0 NAPHUMHU UAU OpyeU KOZHUUUjCKU
(ucnumnu) nocmynax y xojem ce, Hajuewihe y 06a cmenena, Ha aymopumamu-
8aH U HECYMIUB HAYUH 8eh 00Iy4UBANI0 O NOMPANUBAHY U3BPUIHOZ NOBEPUO-
ya. Mehymum, cee je eehu 6poj uzepuHux ucnpasa uujem HAcmauxy Huje
npemxo0uo UCHUMHU NOCMYNAK y Kojem ce 00/y4usano 0 nocmojary camoz
noMmpaxcuearba, unu ako jecme sohen oozosapajyhu nocmynak, oHoa u3BpuiHa

* Banpenun npodecop IIpasHor pakynrera Yuusepsutera y beorpany
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ucnpasa Koja je y remy HACMAnQ Huje NPOuina KOHMPORY OpyeocrmeneHoz
nocmynka. Tada ce pedosHo dewiasa 0a napanenHo meky HoCMynax u3spuierba
HA 0CHO8Y U3BPULHE UCnpase, anu U 00206apajyhu nocmynax 3a weHo cmasmwa-
e 8aH cHaze, NaA ce NOCMABba NUMAree UeUCX00HOCMU 001a2atba U3BPULEHHA
y mum cumyavyujama. To moxe 6umu crny4aj u ca oomahom apoumpaxHom
0071yKOM KAO U3BPUIHOM UCNPABOM. JloHemo je peuierve 0 U3Bpuierby Ha 0CHOBY
domahe apbumpascHe 00nyKe kA0 U3BPUiHe Ucnpase, Ha OCHOBY Moz peulerba
usepuietrve ce cnposoou, a UCMospPemMeHo meue NOCMynakK no myxou 3a noHu-
wmaj oomahe apbumpaxcre oonyke. Y pady hemo pasmompumu mozyhnocm
00nazara u3spuierva ycned nooHouierwa myxcbe 3a nonuwmaj oomahe apou-
mpaxcre 00nyKe.

Kmyune peuu:  domaha apbumpasncHa o0nyka, uzepuierve, mymoa 3a noHu-
wmaj, o0nazarve u3spuietva.

I Tomaha ap6utpakHa opmyka Kao U3BpIIHA KCIIPaBa

3aKOHOM 0 apOUTpaXky' MpoICcaHo je fia foMaha apOUTpaXkHa OfTyKa
JIMa CHary fjoMahe ImpaBHOCHa)KHe CyZACKe OfTyKe 1 M3BpIIaBa ce y CKIafy ca
ofpenbaMa 3akoHa Koju ypebhyje msppimnu mocrymak (wi. 64, cr. 1 3akoHa o
apouTpaxim). 3aKOHOM O M3BpIIewY 1 obe3behemwy” mpomucaHo je fa cHary
U3BPLIHE UCIIPaBe, IOpe] OCTa/lNX, Ma U U3BPILIHA CYZICKa OJ/IyKa Koja I/Tack
Ha JlaBame, YNbebe, HeUMbemhe WIN TpIvbewe (Wi 41, cT. 1, 1. 1 3M10O). Cyz-
CKOM OJUTYKOM CMaTpajy ce IIpecyfia, pellieme UM ApPyra ojjIyKa JOHeTa Y
IOCTYIKY IIpef, CyhoM, foMahuM apOUTpaKHUM CYIOM U CYZOM YacTH IIpH
npuBpenHoj komopu (wi. 42, cr. 1 3M10). [Ipyre 3akoHCKe ofipenbe o u3Bplie-
wy gomahe apburpaxue omyke 31O He cagpxku. To 3Hauu jja ce u Ha U3Bp-
memwe nomahe apOuTpa’kHe OIUIyKe MOpPajy CXONHO IIPMMEHMTH 3aKOHCKe
onpenbe KojuMa ce ypehyjy cyzmcke ofryke kao u3BpinHe ucmpase. CaMo KOH-
leMHaTOpHa jAomaha apOuTpakHa OfIyKa MO>Ke MMATM CHAary W3BpIIHe
ucIpaBe, a fia 61 ce Ha OCHOBY TakBe noMmahe apOuTpa’kHe OJIJIyKe MOLJIO
OflpeINTY TIPUHYTHO U3BpIIebe, TOTPeOHO je /1a je OHa IOoCTaa U3BpIIHa. [la
OuCMO ofipeIM Kajla HAcTyna MSBpHIHOCT joMmahe apbutpakne ojryke
MOpaMoO y3eTH y 003Up 3aKOHCKe ofpende Koje peryluily HacTylame U3Bp-
IMIHOCTY CYACKuX omryka. [Ipema ompenbu wr. 43, cr. 1 3MO cyacka ommyka
KOja I7Iacil Ha JIaBame WU YMHbetbe MOCTaje U3BPILIHA AKO je TOCTaIa IPaBHO-

1 3akoH o apourpaxu, Cryxbenu enacHux PC, 6p. 46/2006.
2 3akoH o usBpuIey 1 06e36ehewy—-310, Crymbenu enacnux PC, 6p. 106/2015,106/2016,
113/2017.
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CHa)KHA M aKO je IIPOTeKao PoK 3a JOOPOBO/BPHO MCIHYHeHme obaBese. Pok 3a
106pOBOJBHO MCIIyIbelbe 06aBe3e Tede Off Kafia je M3BPILIHU TYXKHUK IIPUMIO
CYICKY OJUIYKY, aKO 3aKOHOM Huje [ipyraumje mpommcano. Cyjcka ojIyKa y
K0joj je onpebeH yc/loB 3a ucnymeme obaBese IOCTaje U3BPIIHA Kafla YC/IOB
HACTYIIM. YKO/IMKO CYJCKa OJJIyKa ITIaCH Ha HEYMIbEIbe WM TPIUbEIhe OHA
ITOCTaja M3BPIIHA Kajla IIOCTaHe IIPAaBHOCHA)KHA, aKO Yy Oj HUje ApPyK4uje
oppebeno (wn. 43, ct. 2 3M10).

Oppenbom ui. 44 3VO ypebena je morBpyja 0 M3BPIIHOCTY OJJIVKE.
[TorBpmoM o usBpuIHOCTH YTBpDHYje ce fia je ofyIyka mocraia usBpinHa (wi. 44,
ct. 1 3J10). Ha mpepyior cTpaHke, OBy IOTBPAY M3faje CyJ WIN APYTM OpraH
KOjI je JOHEeO M3BPIIHY UCIPABY Y IPBOM CTeIIeHY, WM jaBHM OeIe)KHUK TaKO
IITO IOTBPJY CTaBj/ba Ha M3BPIIHY UCIPaBy (Wi. 44, ct. 2 3/10O). HeocHoBany
IOTBPZly O U3BPLUIHOCTU YKIJA pellebeM CyJ WM JPYTy OpraH Koju je U3fiao,
VI jaBHY GeJIeXKHMK, Ha IIPeUIOT CTPAaHKe WM 10 CIY>KOeHOj IY>KHOCTH (WL
44, ct. 3 3M10). [TocraBspa ce nUTabE 12 JIM Ce MOTBP/A O U3BPLUIHOCTU TPAXKU
Kajja ce IpeyIor 3a M3BplLIelme ITOJHOCK Ha OCHOBY nomahe apOuTpakHe
OJUTyKe Kao M3BPIIIHE UCIIPaBe. 3aKOH 0 apOUTpaXKy He Caip>Kul ofipede Koju-
Ma ce ypebyje morBppa o usBpurHocTH. AKo pomaha apb6urpakHa OJyIyKa
notige o CranHe apoutpaxke mpu IIpuBpentoj komopu Cpbuje, cTaBbame
HoTBpfie 0 u3BpUIHOCTU ypehero je IIpaBmwmHukom o CramHOj ApOUTpaxn
npu [Ipuspennoj xomopu Cpbuje.’ Tajja MOTBPAY 0 MSBPIIHOCTY OJTyKe CTa-
B/ba CekpeTapujaT apOuTpa’ke Ha OCHOBY 3axTeBa cTpaHke (WI. 49, cT. 1 [Ipa-
BIHMKA). [IoTBp/la O M3BPIIHOCTY faje ce HajpaHMje IO IPOTEKY POKa Of
0caM JlaHa Off UCTeKa POKa 3a 3aXTeBakbe UCIIPaBKe OJJTyKe Y C/Iy4ajy OfiCycTBa
TaKBOT 3aXTeBa, a y [PYTUM CIIy4ajeBMIMa HajpaHMje 110 IIPOTeKy poKa Off ocaM
laHa Off TIpujeMa ucrpaske omayke (wi. 49, ct. 2 [IpaBunnuka). [Tocrasmpa ce
HNTambe 1ITa je ca IOTBPAOM O U3BPIITHOCTH, aKo ffoMaha apOuTpakHa ofyIyka
notide of, ad hoc apéutpaxke. HakoH foHOLIema ofjTyke TakBa apOuTpaka
IpecTaje /la IMOCTOjM U TpaBHO U opraHmMsanuoHo.* [la /i je y ToM ciydajy
TIOTBP/IA O U3BPIIHOCTY HEOIIXO/IHA U KO 01 6110 HafjIeXKaH Jia TAKBY IOTBPAY
CTaBU Ha apOUTpakHy ofyKy? Hame Mumbeme jecre ja 0[iCycTBO IIOTBpfie O
U3BPHIHOCTY Ha apOUTPAKHOj oIy He 61 cMeo fia Oy/ie passior 3a ofoaru-
Bambe MpeJyIora 3a U3BpIIee Y Toj curyanuju. IloTBpaa o usspuHocty he
CBAKAKO OJIAKIIATH [10CA0 CYAy KOji OfIydyje O IIPe/IOory 3a U3BpIlembe, ajl
Ta MOTBpJA HUje jeJMHIM HaYMH Ha KOjU Ce MOXKe YTBPJMUTH J1a JIX je OJIyKa

3 I[TpaBunuuk o CranHoj ap6utpaxu npu [Tpuspennoj komopu Cpbuje, Crymberu enacHux PC, 6p.
101/2016.

4 Tu6op Bapanu, bepuager boppar, 'amo Kuexxesnh, Bragumup Ilasuh, MehyHapooro npusammo
npaso, beorpap, 2010, 583.
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Koja TIpeJicTaB/ba M3BPLIHY UCIIPABY, V HallleM CTy4ajy nomaha apbuTpakHa
OIUTyKa, TOCTa/Ia M3BpIIHA. Y TOM CMUCTY nocToje oapenbde 31O koje cMmo
LUTUPAIN, a Koje ypeDyjy HacTyllame M3BPIIHOCTU CyZCKe OJUIYKe, Ila U3BP-
IIHY CYJl, HA OCHOBY IIpaBWIa Caip>KaHNX Yy TUM 3aKOHCKMM ofipefibaMa Moke
YTBPAMUTH fa i je foMaha ap6uTpakHa OfjIyKa IOCTa/Ia M3BPIIHA U HA OCHO-
By TOTA OIYYMUTM O IIPEJIOry 3a M3BpIUEe. AKO je M3BPIUHM CyJ, JIOHEO
pelllere O M3BPIIEHY Ha OCHOBY Aomahe apOuTpaxkHe OfIyKe Koja HIuje
IOCTa/Ia M3BPIIHA, TO TPeACTaB/ba PasjoT 3a M3jaB/buBambe >Kajmbe IPOTUB
pellera 0 U3BPILIEHY HAa OCHOBY U3BpIIHe ucipase. [Ipema onpenou €. 74, T.
4 3/10 u3BpLIHYU Y>KHUK MOyKe 5Ka/lb0oM [ja mobuja pellerbe O U3BPIIEIHY aKO
HMje IIPOTeKao POK 3a UCIyIberme oOaBese M3BPLIHOT HYKHMKA. VI3BpuIHK
MY>)KHUK MOXKe M3jaBUTU K0y HMPOTUB pellleba O U3BPIIEHY Ha OCHOBY
U3BpIIHE MCIpaBe U KajJja Hheropa ob6aBesa 3aBUCH Of IPETXOTHOT MM UCTO-
BpeMEHOT UCITybeba 00aBe3e M3BPIIHOT IT0OBEPUOLIA NN Off HACTYIamba YCIo-
Ba, a M3BPIIHY IOBepWIALl HIje CBOjy 00aBe3y UCIyHNO WU Huje obe3benno
EeHO MCIYIeHbe JIN YCIOB Hije HacTymuno (Wi 74, T. 5 3110).

/13 cBera HaBeleHOT IIPOM3/Ia3yU Ia HUje HeONXOAHO Ja gomaha apbu-
TpaXHa ojyTyKa Oyze cHabJeBeHa IIOTBPAOM O M3BPUIHOCTH, Beh je y>KHOCT
CyZma fia mpuMeHoM ofipenaba 31O yTBpau fa nmu je HaCTYIMIa N3BPIIHOCT, Te
lla Ha OCHOBY TOra JIoHece OJIYKy O IPeMJIOry 3a M3BplIebe. YKOIMKO je
M3BPIIHU CYJ| JO3BO/IMO M3BpIIeHhe Ha OCHOBY jjoMahe apOutpaskHe optyke
KOja HUje IoCTala MSBPIIHA, IocTojahe pasyor 3a M3jaB/buBame XxXajnbe Ipo-
TUB pellielba O U3BpLIEILY.”

Y norneny nopobHocTu nomahe apburpaxkHe OJIyKe 3a MI3BpIICHE
IpuMenYjy ce peneBanTHe ofpende 3110. Jla 6u gomaha apéburpa>kHa ojryKa
Kao M3BpLIHA JcIpaBa Owia mofo6Ha 3a M3BplIekbe, Tj. MOZOOHA [a ce Ha
OCHOBY b€ JIOHECe pellierbe O U3BPIIetbY, HEOIIXOIHO je a Cafjp K1 IOfaTKe O
M3BPUIHOM ITOBEPUOITY, U3BPITHOM JIY’)KHUKY, O TpPEIMETy, BPCTU U OOUMY
ucymema obasese (wi. 47, cr. 1 3M10). Ako y caMo0j U3BPLIHO] MCIIPaBy POK
3a JOOpPOBO/BHO NCHyIbelbe HUje oppeheH, OH M3HOCH OcaM fHaHa Of HaHa
IOCTaB/batba OJTyKe U3BPIIHOM JYKHUKY.

5 Ha oBom Mecry ykasahemo Ha ozpen6e OppiiHor 3akona Xpsarcke Koje ce 6aBe IIOTBPJIOM O
M3BPIIHOCTY apOMTPAXKHMUX OJTyKa. ApOMTPaXKHY CY[JOBM He JIajy HOTBpJie O M3BPIIHOCTU CBOJUX
OJI/TyKa, OCMM aKO 3aKOHOM Huje ipyraunje ofpeheno. ¥ mososy npaBHOr jieka M3BPLUIHOT JYy>KHMU-
Ka CyJ| KOjy BOJM M3BPIIHM IIOCTYNAK Mcrmrahe 1a jm je omyKka apOUTpaskHOT Cy/ia U3BPIIHA VI
HHje, ¥ Y 3aBUCHOCTH OJf ¥ICXOJa TaKBe IIPOBEpe OTyYMTH CaM O IIPABHOM JIEKY MJIM HIPeJIMeT IIPo-
ClIeIUTH HaJIeXHOM cyay (w1, 36, cr. 4 OBpuHor 3akona Xpsatcke). Buy. Huxoma Boampora,
Hosu uzepwnu nocmynax, beorpan, 2017, 188.
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VI3BpLIHM IIOCTYIIaK C€ MOYK€ BOAMUTI M HA IIPEYIOT M Y KOPUCT JIMLA
KOje Kao M3BPIIHM IIOBepIIal] HIje 03Ha4eHO y foMahoj apouTpaskHoj omy-
I, aKO jaBHOM MJ/IM ITO 3aKOHY OBEPEHOM MCIPAaBOM JOKaXKe JIa je MOTpaXkKu-
Bambe U3 foMmahe apOUTpaxkHe OfTyKe IPellUI0 Ha bera, a ako TaKaB JIOKas3
HMje Moryh, oHa aKo Ipea3 MOTPaXKNMBaIba JOKaKe IMPaBHOCHAXHOM VN
KOHAYHOM OJIJTYKOM JIOHETOM Yy ITaPHMYHOM, IPEKPINAjHOM WM YIIPaBHOM
noctynky (wi. 48, cr. 1 3M10). Kag mocie foHollewma peliemba O U3BPLICHY,
HoTpakuBame 13 jgomahe apburpaskHe omryke mpebhe Ha Apyro jmie, Ha
IpeJyIoT CTUIA0IIA 3aK/bYYKOM ce YTBphyje [ia je OH CTyImMo Ha MecTO U3Bp-
IIHOT IIOBEPMOIIA, aKO IIpela3 HOKaXKe jaBHOM WM/IM II0 3aKOHY OBEPEHOM
ucnpasoM (wi. 48, cr. 2 3M10). Oppenbe cT. 1 U 2 CXOIHO Ce NPUMEBY]Y U
Kajla ce M3BPIIHM IOCTYIIaK BOAY IIpeMa /uly Koje y foMahoj apOuTpaskHOj
OIUTyLM HYje O3HAYEHO Kao M3BPLIHM IY)KHMK, KaO U Kafla II0C/Ie JOHOIIEmha
pelliera O U3BPIIEHY Ha OCHOBY loMahe ap6uTpakHe ofTyke obaBe3a U3Bp-
IIHOT [y’)KHNMKa Iipehe Ha Apyro nune Kao cruijaona obasese (448, cT.3
3M0). Crunanaly cTyna y M3BpLIHYM IIOCTYTIAK Y CTalkby Y KOMe ce Hajlasy y
Jacy crymama (w148, c1.4 3110).

IT Opnarame U3BpIEHA 0 HOBOM 3aKOHY O U3BPLIEHY
n 06e36ehemy
[Ipema ompen6ama nosor 31O usspuieme je moryhe omnoxuru Ha
OCHOBY IIpe/yIora M3BPIIHOTL II0BEPUOIIA, HA OCHOBY CIOpasyMa M3BPIIHOT
IIOBEpUOILa U UIBPUIHOI NOY’KHUKA, HAa IPEIIOT M3BPHIHOT AY’XKHMKA U Ha
npepyior tpeher nmia.

Ha mipepiyior MSBpUIHOT ITOBEPHOIA, jABHYU U3BPUINTE/b PElleHheM IIPo-
TUB KOTa >Kajiba Hije T03BOJ/bEHA, OJyIaXkKe M3BpIIeHe KOje Hije jOoII MOYesIo
(w1. 120, ct. 1 3MO). AKko je cmpoBobeme u3Bpluema MOYeN0, a V3BPLIHN
IY>KHUK Ce YCIPOTMBM OJIaramy Y OCTaB/beHOM POKY, jaBHM V3BPLINTE/b
ombuja mpeyyIor N3BPUIHOT moBepuona (wi. 120, ct. 2 3M0). Ako usBplIemne
MOXe Jla ce 3axTeBa caMo y ofpeheHOM poKy, M3BpIIHN ITOBEpWIal, MOXKe
IIPe[IOKUTH OfjIararbe caMo JOK Taj POK He VICTeKHe, IHAYe jaBHMU VM3BPLIN-
Tesb opbanyje mpemror (wi. 120, ct. 3 3MO). IIpotus pemema o ofbdannBamy
I ofbujary Ipepsiora M3BPLIHOT II0BepuoLa Kanba Hije T03Bo/beHa (W
120, ct. 4 3110).

AKO ce CTpaHKa carjlaci C OJyIarameM IPeUIOKEHMM Off IIPOTUBHE
CTpaHKe WM aKO Ce CTpAaHKe carjiace ¢ OfjIarambeM Koje je mpefyIoxXmIo Tpehe
nule, peliem-eM ce yTBphyje fia je n3Bplieme oI0XKeHO CIIOPa3syMOM CTpaHa-
Ka (wr. 121, c1. 1 3MO). Pemiewe ce y ToM CIydajy ZoHOCK Oe3 UCTIUTHUBAbA
passora 3a oiarame (wi. 121, ct. 2 3M0O). AKo opjtarame MpeIosKu U3BP-
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IIHY JY’KHUK win Tpehe suile, cmopasym je Moryh 1o IpaBHOCHa)KHOCTH
pellera 0 IpeyIory 3a ommarame (wi. 121, ct. 3 3M0). Ako je usBplueme
OJI/IO>KEHO CIIOPAa3yMOM CTpaHaKa, BpeMe Ha Koje je OJJIOYKEHO M3BpLIeibe He
padyHa ce y Tpajame IOCTYIIKA y TIOI/Ie[[y 3allITUTe IIpaBa Ha cyheme y pasyMm-
HOM poky (w1. 121, cT. 4 3MO). I[IpoTuB peliema o ofjIaramy U3BpIleka CIo-
pasyMoM cTpaHaka >kanba Huje go3BosbeHa (wi.121, cr.5 3M10).

VI3Bpiinu fy>KHUK MOXKe jeJHOM Y TOKY M3BPIIHOT IIOCTYIIKA Jja IIpeJ-
JIOKM jaBHOM M3BPLINTE/BY Ha ce OIJIOKM M3Bpuleme (wi. 122, ct. 1 3UO).
VsBpuieme MOXe y TOM C/Iy4ajy Jja C€ OIUIOKI AKO M3BPIIHM AY>KHUK YIMHUI
BEpOBATHUM Jla 61 ycCjiel USBpIIeha MIpeTpIie0 HEHAJOKHA/MBY VUM TEIIKO
HaJIOKHAJVBY LITETy, Koja je Beha of oHe Kojy 61 3060r ofjlarama IpeTpIeo
M3BPLIHY IOBEpWIAL, ¥ aKO OJi/Iararbe OIPaBJaBajy HAPOYMTM PA3/Iosy Koje
U3BPUIHN JYXXHUK JJOKa)Ke jaBHOM JJIN II0 3aKOHY OBEPEHOM UCIIPAaBOM (L
122, ct. 2 3M10). Ha npepror u3BpIIHOT IOBEPHOLIa, Koju je Moryh IO JOHO-
HIeba peulerha O MPEeIOTy M3BPUIHOT TY>KHMKA, jJaBHU M3BPIINTE/b YCIIOB/ba-
Ba OJIarame I0JIarambeM jeMCTBa OJf CTpaHe M3BPIIHOT TY)KHMKA, U3y3€B aKO
61 Io/arame jeMCTBa OBENIO M3BPLIHOT JY)KHMKA JIM WIAHOBE HEroBe
HOpOAMIle y TeWKy ockyauny (wi. 122, cr. 3 3M0). Cmatpa ce fja je mpemior
3a OJlj1ararbe IOBYYEH aKO M3BPUIHM JY>KHUK He IIOJIOXKU JEMCTBO Y POKY KOji
je ompenno jaBHM u3BpuMTesb (Wi. 122, cT. 4 3110).

Ha mpeytor tpeher nmuita Koje je mOfHENTO IPUTOBOP /la Ce U3BPIIEEHE
Ha HEKOM IIpeJIMETY M3BPIIetba [IPOT/IACH HeJJO3BO/bEHNM, jaBHU U3BPIINTED
OJi/Ia’Ke M3BpIIEhe, CAaMO jefIHOM Y TOKY M3BPIIHOT ITOCTYIIKA, aKo Tpehe e
JloKa3yje CBOje IpaBO IIPABHOCHAKHOM OJTYKOM W/IM jaBHOM MU IIO 3aKOHY
oBepeHoM ucnpasoM (wi. 123 3MO). Ope nocroju nporuBpedHocT usmehy
w1 123 u w1 109 31106

JaBHM M3BpIUNTEB je AY>KaH Ja pellierbe O IPeyIory 3a OIjlararme U3Bp-
ITHOT Ty>KHMKa i Tpeher yuia monece y poky of IeT JaHa off leTOBOT Ipuje-
Ma I JIa pelliee OTIIPABU Y POKY Off TPU pajiHa JlaHa Off JaHa JIOHOIIewa (WL
124, ct. 1 3M10). IIpoTuB pelersa JOHETOT O IPEJIOTy 3a OjIararbe U3BPIIHOT
Ty>KHUKa iy Tpeher /mmifa 103BosbeH je mpuroBop (wi. 124, cr. 2 3110O).

6 Onpendom w. 109, cr. 1 31O npomnmcaHo je 1a ce nmpurosop tpeher nmua ycsaja, nsmeby ocranor, n
Kajia Tpehe miie cBoje IIpaBo JOKaXKe MPAaBHOCHAYKHOM OJTYKOM, jaABHOM MJIM IIO 3aKOHY OBEPEHOM
ucnpasoM. Tajia ce mpema oxpen6u wi. 109, cr. 1 3V10 usBpurHu nocrymnak o6ycras/ba, yKuja perie-
1€ 0 U3BPLICHY 1 CIIpoBefieHe pajimbe. CynpoTHO ToMe, peMa ofpentm wi. 123, cr. 1 31O, jaBHn
U3BpLINTE/b HA IpefIor Tpeher /mia Koje je Io{Heo IpUroBop a ce M3BPIIEHe Ha HEKOM IIpefiMe-
Ty IIPOITIACH HEJOMYIITEHNM OJUIKe M3BpILEHe, jeIHOM y TOKY IIOCTYIKa, ako Tpehe /mie cBoje
IIPaBoO JJ0Ka3yje IPAaBHOCHAKHOM OJ/TyKOM VW/IM jABHOM MJIM 10 3aKOHY OBEPEHOM JICIIPaBOM.
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Peweme o oplaramy msBplierma IIPOUSBOAN [EjCTBO OfI JOHOUIEHbA
(w1 125, craB 1 3M10). [lok Tpaje ojyiarame He IIPeRy3yNMajy ce pajiimbe Kojuma
ce CIpoBOAM u3Bpileme (Wi 125, cT. 2 3MO). VsyseTHo, mOC/Ie [OHOLIEHA
pelllerba O OfiIaramy y IMOCTYIKY HaMMpelha HOBYAHOT IOTpaKMBarba Ipey-
3MMajy Ce pajiibeé Ha OCHOBY KOjUX M3BPUIHM IIOBEpIIAL, CTUYE 3a/10KHO IIpa-
BO WIM IIpaBO HaMUpeHa Ha IpefIMeTy U3BpIlerba, M Ipolelbyje BPeJHOCT
pefMeTa U3Bpllesa (wi. 125, cr. 3 3110).

Opyrarame Ha IpeIor M3BPIIHOT IIOBEPUOLIA Tpaje KOMMKO je U3BP-
HIHM [TOBEpUIAL] IPEIOKNO. AKO M3BpIIEHhEe MOXKE Jla Ceé 3axTeBa CaMo Y
ompeheHOM pOKy, ojIarame Tpaje HOK poK He McTekHe (WI. 126, ct. 1 3110).
Kapa je uspuieme 0/y10)K€HO Ha IIPeJIOT M3BPUIHOT Iy>KHMKA, TPajarbe OfyIa-
rama ofipelyje jaBHU U3BpLINTE/b Y 3aBUCHOCTU Off OKONTHOCTY (WI. 126, cT. 2
31O). Tpajame onnarame u3Bpllema ofpeheHor Ha mpepior Tpeher mmua
HIje 3aKOHOM ypeheno.”

VI3BpiIese ce HAacTaB/ba 110 CIY>KOEHOj MY>KHOCTH UMM UCTEKHE BpeMe
Ha Koje je oymoxero (wi. 127, c1. 1 3M0). Ha npemyior usBpiIHOr IOBepyoLa,
U3BPILIEbe MOXKE Ia C€ HaCTaBy IIPe MICTeKAa BpeMeHa Ha Koje je OJJI0KEHO, aKO
U3BPILHI IIOBEPUIALl YIMHI BEPOBATHUM J1a Cy IIPECTA/IN PA3/IO3M 32 OfIIaratbe
VI KO TOTIOXM jeMcTBO (WI. 127, c1. 2 3M10). AKo je Tpajame ofyarama ofpe-
heno cropasymoM cTpaHaka WM cTpaHaka i Tpeher /muia, n3Bpliembe ce HacTa-
BJba IIPE MICTEKA BpEeMeHA Ha KOje je OIJIOXKEHO CaMO Y3 Car/laCHOCT CBUX HUX
(w1. 127, c1. 3 311O). AKO je u3BplIembe 0IjI0KeHO Ha IIPeljIoT M3BPIIHOT IIOBe-
puoLia WM IO CIIOpa3yMy CTpaHaKa WM cTpaHaka U Tpeher yuita, jaBHU U3Bp-
HIMTE/D je Ay>KaH [ja Ha IPEIOr M3BPIIHOT IIOBEPUOIIA KOjU je CTYIIMO Y M3BP-
LIHY TIOCTYIIaK, HACTaBy M3BPILIeIbe (an. 127, ct. 4 3110).

Opnarame U3BpILeba Ha IIPEIOr M3BPUIHOT II0BEPUOLIA HMKa/la Hije
6u10 crnopHO. VISBpUIHM IOCTYIAaK ce BOAY IIO HETOBOM IPEJIOry paju
HaMIpewa BbEroBOr MOTPaKMBama Ia KaKO M3BPUIHM IOBEpWIal, MOXe Jia
IIOBYYe IIPEIOT 3a MI3BpLIeibe ¥ THMe HoBefe 1o 0o0ycTaBe M3BPLIHOT IOCTYII-
Ka He BUJIU ce passIor 300T Kojer 61 My ce YCKpaTuIo IIPaBo Jia TPKM OfjjIara-
Be U3BpIIewma. VICTO Bakm M Kajla 1mocroju cropasym msmely msBpiinHor
IIOBepUOLa U M3BPIIHOT AyHUKA. Ojylarame Ha mpegior Tpeher ymma ycno-
B/b€HO je MOAHOLIEHEM M3TYYHOT IIPUTOBOPA, OJHOCHO BE3aHO je 332 TBPAIY
Tpeher nuia jla Ha mMpefMeTy M3BpIIeRma MOCTOjM HEKO HETOBO NPaBO Koje
crpevaBa u3Bpiueme. OppehuBame oflarama M3Bpllema Ha mpemior Tpeher
JNIIA Tajja MMa 32 Wb JIa CIIpedl MOBpely HBeroBor Ipasa 1o Koje O6u curyp-

7 OmmpHuje 0 oBoM npo6iemy, Bup. H. Boampora, 284-285.
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HO JIOUDIO Kajia 61 ce u3Bpliehe CIPOBENO Ha IIpeMeTy Y MOITIefly KojeT Tpe-
he muite nma mpaBo Koje cIipevyaBa U3BpILEHE.

OnHo mTo cTBapa HajBuile NpobjeMa jecTe OfIarame Ha IPejIor
U3BPUIHOT JY>KHMKA. Pas/manTyt 3akoHy Koju ¢y ypehnusaayu U3BpuIHM 1IOCTY-
IIaK Cy ce Mema/l, a HajsHavajHuje IIpoMeHe Cy Ce TUIlajle YIIPaBo Ofjlarama
Ha IIpeJyIor U3BPIIHOT y>KHMKA. [TojenyHy 3akoHM TakBy MOryhHOCT yommite
Hucy ypebusam (3V10 2011). ITomaswio ce of Tora Ja yu3a Ipeajora U3Bp-
IIHOT Y’KHMKA 3a OJI/Iarambe M3BplIerba Hajuellthe cTOj1 HBeroBO HacTojame fa
IIPOJIOHTMPA CaM M3BPIIHU IIOCTYIIAK U OCYjeTU pealusalijy IOTpakKuBarba
U3BPLIHOI IIOBEPUOLIA, OFHOCHO HEroBO IPaBO Ha U3BpIIEHE Y pasyMHOM
poky. C zpyre cTpaHe, IocToje ofpeheHM pasmo3n Koju MOTy OIpaBAaTi
oJjIarame M3BpIleha Ha IpeyIor U3BPLIHOI JY)KHUKA, a/Ii C€ Ta/la HeroBU
JMHTEPeCU MOPajy YPABHOTEXUTH Ca MHTEpPeCHMa U3BPIIHOT IIOBEPMOLA.

Y KOHTeKCTy TeMe OBOT pajja Hac MHTepecyje IPaBo M3BPIIHOT Y>KHMN-
Ka Jla MCXOJyje OfjIarame M3BplIema 300T HMOJHOLIeHma TY)KOe 3a IIOHMUIITA]
nomahe apbutpakne omryke. Beh cmo Hanomenymm ja gomaha apburpaskna
OJUTyKa MMa CHary goMahe ImpaBHOCHa)KHe CyZCKe OUTYKe ¥ M3BpLIaBa ce y
CK/Iafly ca IpaBIINMa 3aKOHa KojuM ce ypebyje n3ppuiny nocrymak (Wi 64,
ct. 1 3akoHa o apbutpaxu). [Ipotus momahe apbutpa’kHe omTykKe MOXe ce
HOJHeT! TyX0a 3a MOHMIITAj (WI. 57, cT. 1 3akoHa o apburpaxu). 360r Tora
ce y IpaKcy fielllaBa Jla ce Ha OCHOBY fjoMahe apOMTpa’kHe OIIyKe JOHece
pellierse O M3BPILIEHY U 3aI0YHE Ce ca CIPOBOheeM N3BpIIea, a TapajIeTHO
C TUM Tede IAPHMYHMU IOCTYIAK IOCTYNAK IIO TyXOM 3a MOHMIITAj goMahe
apOuUTpakHe OfyIyKe. Y Ia/beM TeKCTy ucnmTaheMo yTulaj mogHolema Tyx6e
3a MOHMINTAj foMahe ap6uUTpaskHe OTyKe Ha TOK M3BPIIHOT IOCTYIIKA, OJTHO-
CHO MOryhHOCT fja ce M3BpLIeme OIOXKM KaKO OM ce cayeKao JICXOJ, OBOT
IOCTYIIKA.

III Ty>x6a 3a monumraj gomahe apéurpakue ogyryke u opnarame
U3BpLIEHa

3aKOH O apOUTPaXXM je MOCBETUO HEKOJIMKO WIAHOBA MOCTYIIKY IO
TY>KOM 3a noHuTaj fomMahe apoéurpaxue omryke. Tyx6a 3a IOHMIITAj MOXKe
Jla ce IIOffHece caMo NpoTuB fomahe apbutpaxkse omryke (W1. 57, cT. 1 3akoHa
o apbutpaxun). [lomaha apbutpa’kHa ofyIyKa je OfIyKa Koja je JoHeTa y YHy-
Tpalmoj wm MehyHaponnoj apourpaxu y Penry6mmy (wi. 57, cras 2 3akoHa
0 apbuTpaxkn). 3a OfTydMBatbe O TY>KOM 3a IIOHMUINTAj MECHO je HaJyIeXKaH Cyx
MecTa apourpaxe (Wi 57, cT. 3 3akoHA 0 apOUTpaXKN).
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Cyn he ycBojutu Ty>xOeHHN 3axTeB aKo TYKWIAL, IPYKHU JlOKase Ja:
1)cropasym o ap6uTpaXkKyt Hije IyHOBa)KaH II0 IIPAaBy Koje Cy CTpaHKe CIopa-
3yMHO Ofipefiule WIM IO IpaBy Penybimke ako ce cTpaHKe HINCY JApyraduje
CIIopasyMerie; 2) CTpaHKa IIPOTMB Koje je apOMTpakHa OIIyKa JloHeTa Hiuje
OwIa ypeiHO obaBelTeHa O MMEHOBamy apOUTpa WM 0 apOUTPAKHOM IOCTYII-
Ky WIM M3 HeKOT JPYTOT pasjiora Hyje MOITIa fla M3Hece CBOje CTaBOBe; 3) je
apOUTPaXHOM OJTYKOM PpellieH CIIOp Koju Huje 6uo o6yxBaheH cropasymoMm o
apOUTpaXKi WM Cy OJUTYKOM IIpeKOopadeHe IpaHMIle TOT CIIopasyMa. AKO ce
YIBpIM A ce Jieo OJUTYKe KOjUM Cy IpeKopadeHe IpaHMlie CIIopasyMa o apOu-
TPaXK| MOKe OfIBOjUTH Off OCTAJIOT fefIa Ofi/TyKe, MOYKe JIa ce OHMIITH CaMo Taj
leo OJUIyKe; 4) cacraB apOMTPaXKHOT Cyfja WM apOUTPaKHU IOCTYNAK HICY
OM/M y CK/Iay ca CIIOpasyMOM O apOUTpaXki, OTHOCHO Ca ITPaBIIMMA CTajlHe
apOUTpakKHe MHCTUTYLIUje KOjoj je IToBepeHa apOUTpaXka, OCUM aKoO Taj CIopa-
3yM HHje y CyIPOTHOCTY Ca HEKOM OApefOoM OBOT 3aKOHA Off KOje CTpaHKe He
MOTY OJICTYIIMTH, MM aKO TaKBOT CIIOpasyMa HeMa, [ia TaKaB apOUTPaXKHU CyT]
WM apOMTPasKHY MOCTYTIAK HUCY OWIM Y CKIafly ca ofipebaMa OBOT 3aKOHa,
wm 5) ce apOuTpaykHa OIyKa 3acCHMBA HA JIAKHOM UCKA3y CBeJlOKA WM
BellITaKa WM ce 3aCHMBA Ha (asicupuKoBaHOj UCIIPaBY WK aKO je O OfiTyKe
JIOIIO YC/Iesi KpYMBUYHOT Jesla apOMUTpa WM CTPaHKe aKo ce OBU pa3jio3y JOKa-
XKy IIPaBHOCHAKHOM IIpecyzioM (WI. 58, cT. 1 3akoHa o apbutpaxkn). [Tonumraj
omnyke cyn he nspehn u ako yrepau ma: 1) o mpaBy Perrybrmike mpepmer crio-
pa Huje Iofo6aH 3a apOUTpaXKy, WU 2) Cy [iejcTBa OIIyKe Y CYIPOTHOCTH ca
jaBHMM 1TopeTkoM Perrybrmixe (. 58, cT. 2 3akoHa 0 apOUTpaXkn).

Ty>x6a 3a MOHNIITaj apOuTpaskHe OITyKe MOXe Ia ce IOfHece Y POKy
Off TPU Mecella Off HaHa Kafia je TYXWIal, IpUMHIO apOUTPakHY OMIYKy (WI.
59, c1. 1 3akoHa 0 apOuTpaxy). AKO je CTpaHKa IOJTHE/IA 3aXTeB 3a UCIIPABKY,
TyMaderme WIN JOIYHY OfIyKe, TyO0a 3a HMOHMINTAj MOXe Jla ce MOJHece y
POKY Off TpU Mecella Off IaHa KaJia je OI/IyKa O OBVMM 3aXTeBJMMa JOCTaB/beHa
crpankaMa (Wi 59, cT. 2 3akoHa o apoutpaxi). Cyz Ipef KojuM je MoJHeTa
Ty0a 3a MMOHUIITAj MOXe JIa, HA 3aXTeB CTPAHKe, 3aCTaHe Ca IOCTYIKOM Jia
6u omoryhmo apOurpaxHOoM CyAy Ha Ipefy3Me pajitbe KOje OLeHU Kao
noTpebHe fa 61 ce OTKIOHWIN Pas/osy 3a MOHMINTAj (Wi 60 3akoHa o apbu-
Tpaxn). Ha mocTymaxk mo tTy>x6u 3a MOHMIITAj apOUTpaXkHe OJTyKe IPUMerbY-
jy ce ompenbe 3akoHa Koju ypebyje mapHwuHu nocrymak (wi 61 3akoHa o
apoutpaxm). CTpaHke He MOTY YHAIpeJ Jia Ce OffpeKHy IIpaBa Ha TyXO0y 3a
MOHMIITAj apOuTpaxkHe omayke (Wi 62 3akoHa 0 apbUTpaxkm). AKO je CyA
HOHUIITIO apOUTPaKHY OJUIYKY U3 pa3jiora Koji ce He Of[HOCe Ha II0CTOjarbe
¥ IIYHOBAYKHOCT CIIOpa3yMa 0 apOUTpaXkyu y KoMe HUCY 61jIa HaBefleHa MeHa
apouTapa, Taj COpasyM U Jabe obaBesyje CTpaHKe, JOK ce OHe JpyKuMje He
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cropasyMmejy (Wi 63, cT. 1 3akoHa o apbutpaxu). HoBu apOutpa>kuu mocry-
HaK 13Mehy MCTUX cTpaHaKa U Y Be3) ca ICTOM CTBapy MOKe ce BOJMTH CaMo
Ha OCHOBY HOBOT apOMUTpaXkKHOT cropasyma (wi. 63, cT. 2 3akoHa 0 apburpa-
X1). AKO 13Mehy cTpaHaka ITOCTOj| CyMIba O Pas/IoOTy 3a MMOHMINTAj apOUTpa-
JKHe OJTyKe CYJ, MO)XKe O TOMe Jia OIy4YM Ha 3axTeB CcTpaHKe (WI 63, cT. 3
3akoHa 0 apOuUTpaKm).

3akoH o apbutpaxku He ypelyje fiejcTBO MopHOLIema TyX0e 3a TTOHM-
mTaj fomahe apbuTpaykHe OfTyKe Ha M3BPIIHM HOCTYIAK KOjU Ce CIIPOBOAN
Ha OCHOBY Te apOuTpa’kHe OJTyKe Kao M3BpIIHe ucrpase. I[locToje 3akoHCcKe
ozipenbe Koje ce 6aBe JIejCTBOM IIOCTYIIKA 3a ITOHMINTAj CTpaHe apOUTpaKHe
OJUTyKe KOjU je IIOKPEHYT Y MHOCTpaHCTBY. CyZ Ipefi KOjUM ce TpaXkKy IIpy3Ha-
e U M3BpLIeHe CTpaHe apOUTpaKHe OJJIyKe MOXKe fla, aKO OLleHM Ja je
HOTpe6HO, OIIOKIN JOHOIIEHE CBOje OJJIyKe aKO je IOKPEHYT IOCTYIAK 3a
HOHMIITAj WM 00YCTaBy U3BpILIEHA CTpaHe apOUTpaXKHe OIJIyKe Y P>KaBU y
KO0jOj je OJI/TyKa JIOHeTa M/IM Ha OCHOBY 4YMjer IIpaBa je NOHEeTa, 10 OKOHYabha
TOT NOCTYNKA (WI. 67, ¢T. 1 3akoHa o apburpaxki). Cyx mpej; KOjuM ce TPaxku
IpU3Halbe U U3BpLIeHe CTpaHe apOUTpaKHe OIIyKe MOXKe Jia, Ha 3aXTeB
CTpaHKe, YC/IOBY JIOHOMIEH:E OJJIyKe O OJ/Iararby IIOCTYIIKA IIPU3HAba I U3BP-
Iewa IMoIarameM oArosapajyher obesbehemwa o ctpane mpoTuBHe CTpaHKe.
(wraH 67, cT. 2 3aKOHa 0 APOUTPAKIN).

[Tomrto ce 3akoHOM 0 apbuTpaku He npensuha MoryhHoCT ofTarama
usBpllema nomahe apburpaxkHe ofyke 300T IOJHOLIEHA Ty>KOe 3a IOHM-
IITaj Te OJyIyKe, ucnuTaheMo a /I y TOj CUTYyalMjy IIOCTOje YCIIOBYU 3a OfjjIa-
rame npema ogppenbama 3V1O. To 3Haum na je M3BPIIHYM JY>KHUK IIOJJHEO
Tyk0y 3a moHmiuTaj Aomahe apOUTpakHe OJJIyKe M 3aTPaKUO OJijIarame
M3BpLIeka TOK ce Taj IIOCTyIIaK He OKOHYa. AHanu3oM ofipenaba 31O Bupenn
CMO Jla pasjiosy 3a OjjIarame M3BpIUea Ha IIPeyIor M3BPLIHOT TY)KHMKA
HIICY TaKCaTUBHO ofipehenn. Hajmpe, Ha 3aXTeB M3BPIIHOT Ay>KHMKA U3BpIIIe-
e MOXKe J]a Ce OJIOXKI CaMO jeJHOM y TOKY U3BPLIHOT ITocTynKa (wi. 122, cT.
1 3MO). a 6u ce Taga OJIOKWIO M3BpLICHE IMOTPEOHO je Ta M3BPIIHN
IY>KHUK YIMHU BEPOBATHUM Ja OM yCIe]| M3BpIlerba MpeTpIIe0 HeHAJOKHA/IV-
BY JWIN TeLIKO HA/JOKHAJMBY IITETY, i je Ta IuTeTa Beha oy oHe Kojy Ou ycien
OJyIarama IMpeTpIeo M3BPILIHM [IOBEpWIALl U JIa II0CTOje HAPOUUTH Pasios3n
KOj¥ OIIPaBJIaBajy OfyIarame Koje M3BPIIHM AYKHUK JIOKQKe jaBHOM W/IM IO
3aKOHY OBepeHOM JcipaBoM (wi. 122, ct. 2 3110). JaBHM U3BpLINTE/b MOXE,
Ha IIpeJyIor M3BPIIHOI LIOBEpYOLA Koju je MOryh o HOHOIIema peliema O
HpeJyIOTy U3BPIUIHOT JY)KHMKA Jla YCIOBU OJjIarame II0JIarambeM jeMCTBa Off
CTpaHe M3BPLIHOT AYXXHUKA, M3y3€B aKo O II0JIarame jeMCTBa JJOBE/IO M3Bp-
IIHOT Iy>)KHMKA JIN YWIAHOBE IheroBe II0POJMLEe Y TEIIKY OCKY/IMILY.
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['maBHM yCrIOB 3a ofyIarame U3BpIIeIba jecTe /1a je mTeTa Kojy 611 u3Bp-
IemeM IpeTpIieo M3BPIIHY AY>KHUK Beha off mTeTe Kojy 61 ycien ofiarama
U3BpLIeHa MPETPIEe0 M3BpUIHM moBepwiall. IlogHonierme mMpaBHUX JIEKOBa,
OJHOCHO TIPaBHMX CpefiCTaBa IIPOTUB OJJIyKe KOja IpefCTaB/ba M3BPLIHY
JICIIPaBY, caMo II0 ce0y He IIPeJiCTaB/ba Pa3/Ior 3a OfjIararmbe M3Bpllema. 1o
BaXU M 3a IOfiHOLIEHme Ty)KOe 3a MmoHuMmTaj foMahe apburpaskHe ofIyKe.
VsBpuinm Iy>KHUK MOKe 3aTPKUTU OJjIaTaibe M3BpLIeHha M Y TOM 3aXTeBY
HaBeCTH Jia je mofHeo TyXO0y 3a moHmInTaj fomMahe apbutpaxkue omIyke, anm
fla 6} MCXO[I0BA0 OJTYKYy O OJIararmby M3BpLIemha OH MOpPa YUYMHUTH BEPOBAT-
HMM JIa je LiTeTa Kojy OM OH IIpeTpIieo ycief U3Bpliera Beha off mrere Kojy
Ou ycres ofijlarama M3BplIeha IpeTpreo U3BpUIHM IoBepuaal. Ocum Tora,
MOPpajy IIOCTOjaT Pasjio3y KOjyu OIpaBIaBajy Ofjlararbe M3BpIlIerba, a Koje
U3BPLIHY JYKHUK IOKa3yje jaBHOM WM/IM 110 3aKOHY OBEPEHOM MCIIPABOM.

IV Jepan npumep n3 nmpakce

Y KOHKpeTHOM C/Iy4ajy BoDheH je IOCTymak M3Bpllema Ha OCHOBY
nomahe apbuTpaskHe OTyKe Kao M3BPIIHE JMCIPaBe ¥ y TOKY TOT MOCTYIIKA
U3BPUIHM AYKHUK je maHa 28.06.2017. romune ca pgomynoMm oz 06.07.2017.
TO/IMHE 3aTPaXKNO OJi/Iarame M3BpLIetba KOje ce CIIPOBOMIM II0 Pelllerby O U3BP-
mewy [IpuBpentor cyaa y beorpany, a Ha ocHOBY jjomahe apOutpaskne opy-
Ke Kao M3BpUIHe MucIpaBe. Hayume, USBpIIHM OY)KHUK je IIPOTUB Te ONIyKe
nofHeo TyX0y 3a moHuIuTaj rpest IlpuBpenuum cynom y beorpany kao cTap-
HO ¥ MECHO HAJUIeXKHMM CYJIOM, I1a je Y CBOM IIPE/IZIOTY 3a Ojijlararbe U3BpIiIe-
1ha HaBeo JIa IIOCTYIIaK U3BpIleba Tpeba OIOKUTH JO OKOHYAIha IIAPHIYHOT
IIOCTYTIKA KOji ce BOAY IIO Ty>XOM 3a NMOHMINTAj foMahe apOuTpakHe OIIyKe.
VsBpIIHY Jy’KHUK je HaBeo Jia je ycaen 60Kajie padyHa oHeMoryheHo mero-
BO HOPMAJIHO IIOC/TOBaibe. Takobe, HaBeo je [la YKOMMKO ycIle ca IMOCTYIIKOM
HoHMIITaja foMahe apOuTpaxkHe OITyKe, He 61 MOTAao CIPOBECTM HOCTYIIAK
IPOTUMBUSBPIIEHA YC/IE]| YUIbEHNIIE 1A je CeJUIITe M3BPIIHOT IOBEpuona y
Perry6mim AycTpujy 1 ia M3BpIIHY [IOBEpIUIaL] HeMa IMOBMHE Y Perry6/min
Cp6uju 13 Koje 611 ce MI3BPLIHM Y>KHIUK MOTA0 HAIUIaTUTIL.

JaBHU M3BpUINTE/D je Y CKIafy ca oppendama 3MO pocTaBmo mpeajior
USBPIIHOT AY>KHMKA Ha M3jalllibehe U3BPIIHOM IOBEPUOLY, KOjU ce CI0XKUO
ca ojiarameM U3Bpllemba, am camo 1o 31.07.2017.rogune, I1a je jaBHU U3BP-
HIUTE/b JOHEO pelliehe KOjUM je YTBPAMO /1A je U3BPIehe O/I/I0KEHO CIIopasy-
MOM CTpaHakKa, u To o 31.07.2017.rogune, a mpumenoMm wi. 121, cr. 1 3UO.
VI3BpuiHM Sy>KHUK je IIOZHEO IIPUTOBOP IIPOTUB Pellerba jaBHOT U3BPLINTE/bA
300T TOTa IITO HMje OTYYeHO O HeTOBOM 3aXTEBY y Ie/Ty Y KOM je TPakKeHo Jja
ce M3BpIIee OMI/TOKM Ha nepuop ny>ku o 31.07.2017.rogune, a Ha 1mepuo; of
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MUHVMMAJIHO JIBe TOAMHE, OJHOCHO [0 OKOHYala IapHUYHOT IOCTYIKA II0
Ty>KOM 32 TIOHMIITAj apOuTpaxkHe ofyIyKe. IIpuBpenuu cyn y beorpany je Bpa-
THO CICe IoCTynajyheM jaBHOM M3BPLINTE/BY, KAKO OM OH Y IIe/IOCTU OJJIy-
41O O MPEIOTy 3a Ofilaraibe M3BPIIeha, OMHOCHO O MPEJIOTy 3a Ofjjlarambe
U3BpIlemka 0 OKOHYamka IMAPHUYIHOT ITOCTYIIKA [0 TY>KOM 3a MOHUIITAj apOu-
TpaKHE OjyIyKe. VI3BpIIHM IIOBEpWIALL jeé y CBOM M3jalllibeiby HABEO fa je
U3BPUIHY IY>KHUK OCHOBAO HOBO IPUBPENHO APYIITBO, Ca MCTUM CEIUIITEM,
mermaTtHoUNy, M3BPLIHUM JUPEKTOPOM, Ha IPeKO TOT APYIITBA HECMETaHO
HOCTyje, Te Jla Y TOM CMUCIy HeMa YC/IOBa 3a Ojijlarame usBpliera. Takobe,
JICTAKAO je Ja HUCY UCIyHeHu ycmosu us wi. 122 310, Te ga mpemior ussp-
IIHOT MY>KHUKA 3a Ofijlaraie M3BpIlema Tpeba fja Oyae oflujeH 3a Iepuof
nocine 31.07.2017.rogune.

JaBHM M3BpLINTE/b je HAKOH TOTA M3MEHMO IOOUjaHO pelllembe, TAKO Ja
je y craBy I uspexe yTBpAuo fa ce OfijlayKe U3BpILehe Ha IIPEIIOr U3BPUIHOT
Jy’KHUKA M TO y JIeJTy Y KOjeM Ce M3BPIIHM IIOBEPIIALL Car/IaCo Ca OBUM IIPeJl-
JIOTOM U TO y IIepuopy fio fana 31.07.2017.roguue, a y craBy Il uspexe onbujen
je TpemyIor M3BPLIHOT NY>KHMKA 3a OfjIaraibe M3BpIlera y Jelay y KojeM ce
U3BPUIHM ITIOBEPUJIALL Ca IIPEIOTOM HUje CaIjlacuo, Ha IEPUOJ] O MUHMMAIHO
JiBe TOfIHE, OJJHOCHO JI0 OKOHYaIba IMAPHIMYHOT MOCTYIIKA 110 TY>KOM 3a TIOHM-
IITaj apOuTpaskHe ofTyKe. [IpoTUB TOT pelllersa jaBHOT U3BPLINTE/bA M3BPIIHN
IOY>KHMK je M3jaBIO IIPUTOBOP y KOME je HaBeO Jla Cy HeTayHM HaBOMM A Y3
IIPEIVIOT 3 OfIIaTarbe USBPILIEha HUje JOCTABMO 110 3aKOHY OBEPEHY UCIIPABy U
la HUje JOKas3ao II0CTOjarbe HAPOYMTHUX Pasjiora Kojui OIpaBlaBajy Ofjlarambe
U3BPILEHa, 003MPOM JIa Cy HeCIIOPHE OKOJTHOCTU KOJIMKO M3HOCHU ITIOTPayKMBa-
e, KO/IIKA je BPEIHOCT HeMOKPeTHOCTY Y HOIIeNy Koje je ofipebena mpopaja,
KOJIMKO JJaHa M3BPLIHK AY>KHUK He MOXKe JIa II0CITyje 300T 610Kafe, ycriesl yera
MO>Ke JIohu 1 /1o oTBapama cTedaja, Te 1a 0 TOMe II0CTOje jaBHe McrpaBe (M3Bp-
IIHA MICITPaBa, pellieibe O M3BPLIeHY, 3aK/by4aK jaBHOT U3BpIINTe/ba O yTBphu-
Balby BPEJHOCTI HEIIOKPETHOCTH, 3aK/bY4Liy jJaBHOT M3BPLINTEIHA 110 KOjUIMA je
U3BpIIIEH YIIC ¥ KaTacTap ¥ O/10Kafa pauyHa). YKasao je 1 fia je pafiu Hammpe-
1ha TTOTPAKMBaa U3BPIIHOT TOBEPUOLA 3AaCHOBAHOT Ha JoMahoj apOuTpaskHOj
omtyun onpeheHo m3Bplele Ha HEIIOKPETHOCTM WM3BPIIHOT [y)KHMKA 4uja
BPETHOCT BUIIECTPYKO ITpeiasy M3HOC MOTPaKMBabha, M MCTOBPeMeHO 0O/10Ka-
JIOM padyHa M3BPIIHOT TYy>KHMKA, YMMe Ce CTpedaBa Jia OH IOC/Iyje U OCTBapyje
IpUXOf, ITa My 300T Tora mpety ryourak nmosuHe Beher o6muma. Vcrakao je na
HMje CITIOPHO IIPaBO M3BPIIHOT TOBEPUOLA fla C€ HAMUPH, /I Ia He 61 Tpebao
fla Oyzie CHOPHO HM TIPAaBO M3BPLIHOT JY’KHMKA J]a 3aXTeBa MPOTUBU3BPIIEHE,
IIa J]a ce 1 OH HaMMpPM Y CIIy4ajy fa u3Bplierbe Oylie CIIPOBEEHO, a []a MI3BPIIHN
Hac/oB Oyfie MOHMIITeH, 0O3MPOM Jia je CeMIITe M3BPIIHOT ITOBEpMOLA Y
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Ayctpuju u ga HeMa UMoBMHY y CpOuju, ajmm HU Y MHOCTPAHCTBY. VI3BpIuHN
IY’KHMK je mpemtoxkuo fa Behe IIpuspennor cyma y beorpany ykiHe perere
jaBHOT M3BPIUUTEBA U YCBOjU IIPEIJIOT M3BPIIHOT NY)KHMKA Jla Ce M3BpULIChE
OJIIOJKM.

Y3aumajyhn y 0631p 4nmbeHIYHO CTambe Y OBOM C/Iy4ajy, HaBOJe M3Bp-
LIHOT ITOBEPMOLA 11 MSBPIIHOL JYKHMUKA, KaO 11 HABOJIE 113 Pellerba jaBHOT U3BP-
mmresba, Behe IIpuspennor cyma y beorpagy je saxbydmio fa Huje OMI0 MecTa
ozibujarby IIpefyIora M3BPLIHOT JIY’KHMKA 33 OJjIaTaibe M3BPILUeba 3a IepHo]
HakoH 31.07.2017.roguHe, a 10 OKOHYama MAPHIYHOT IOCTYIKA IO TY>XOM 3a
HOHMINTAj apOUTpakHe OJTyKe. Y KOHKPETHO] IIPaBHOj CTBapy, M3BPIIHK
JY>KHUK TBPIM Jja IIOCTOje OKOJIHOCTM KOje OIIPaBJaBajy Ofijlararbe M3BpIIeHha
360r ToOra IITO je Ipe OBUM CY[OM y TOKY ITAPHWYHM IIOCTYIIAK 3a ITOHMINTA]
apOuTpakHe OJJTyKe KOja OBJie IIpeficTap/ba M3BPIIHY NCIpaBy. VsBpiiHu
IY’)KHMK je Takobhe yKaszao Ha 4MIbeHMIY Jid Y CIy4ajy IeroBOr ycIiexa y TOM
IIOCTYIIKY HAcTaje 3aKOHCKM PAas3jIor 3a IPOTUBMSBPILIEHE, A/IM JIA Y TOM CIy4ajy
U3BPILIHY TY>KHUK He OJ MOTao YCIeIIHO CITPOBECTH MOCTYIIAK IPOTUBMU3BpIIIe-
1ha IIPOTUB USBPIIHOI IIOBEPUOLIA, jepP jé USBPLIHM IIOBEPIWIAL, CTPAaHO IIPABHO
nmrie ca cepuiuteM y Aycrpuju 6e3 nmoBuHe y Perry6rmimm Cp6uji.

IIpema Hanaxkewy Beha OBOT cyga, yIpaBO OBe YMIbeHNIIE yKa3yjy Ha
OIIPaBJAHOCT IIpEJJIora 3a Ofijlaraibe M3BpIleba Y KOHKPETHOM cTy4ajy. Hanme,
TA4YHO je Jla ce M3BPUIHM ITOCTYIIAK BOAM Pafil HAMMPEHA MOTPAKMBAIba U3BP-
ITHOT [TOBEPYIOLA, Kao I Jia je IOCTYIaK XUTaH, Te [ja IPWIMKOM CIIpoBoberma
U3BpILeba Tpeba BOANTY padyHa O LV/bY IOCTYIIKA MI3BPILEha, A/l ce TOM IIpH-
JIMKOM He MOXK€ 3aHEeMapMTH Jpyra CTpPaHKa Y IIOCTYIIKY, M3BPIIHU JY>KHUK,
IberoBa IpaBa i nHTepecu. Behe oBor cypa je Mulbersa /ja je M3BPILIHN TY>KHUK
Y KOHKPETHOM C/Iy4ajy YIMHIO BEPOBATHUM Ja OM yCiief CipoBoherma n3Bplile-
ha IIPETPIIe0 HeHATOKHAIMBY LITETY, U TO 1ITeTy Behy off oHe Kojy 6u 360r ofyTa-
raiba IpeTpIIeo U3BPILHY [IOBEpIIaL, CBe y cMucy wi. 122, cr. 2 3MO0.

AKo ce He OM OTOXXIIO U3BPLICHE Y OBOj IIPAaBHOj CTBAPY U CIIPOBe-
Jie ce TIOCTYIaK HaMuperba MOTpakuBarba Ha MMOBMHY M3BPIIHOT JY>KHUKA, a
U3BPIIHU JYXXHUK yCIle Y TIOCTYIKY 3a IIOHUINTAj apOUTpakHe OJIyKe, OBJie
M3BpILIHEe JICIIpaBe, OHAA IpeMa cTaBy Beha IlpuspepmHor cyma y beorpany
HocToju objekTMBHA HeMoryhHocT 3a moBpahaj nmpunynHo Hamnahenux cpen-
CTaBa O] M3BPIIHOT IIOBEPMOLA ITyTeM ITOCTYIKA IPOTUBUM3BPpIIEHa. OBO U3
pasjora IITO je M3BPIIHY [IOBepWIaL] IpaBHO ymie u3 Penybmike Aycrpuje,
ca KojoM Ap>kaBoM Perybmka Cp6uja HeMa 3ak/bydeH OmtaTepasiHy CIIOpa-
3yM O IPU3HABKY M USBPIIEHY CYACKUX OIIYKA Y OOIUTAIIIOHUM CIIOPOBUMA.
Ha 3BannyHOj MHTepHET cTpaHUIM MMHNCTapCTBA IpaBLie, 00jaB/beHN Cy CBU
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MelyHapopgam yroopu y rpahjanckiumM cTBapuMa Koje je 3ak/bydmia Perry6mm-
ka Cpbuja, a Mebhy kojuma ce He Hajasu MehyHapoIZHM YTOBOp 3aK/bydeH ca
Penry6imkom Aycrpujom. Kako je ped o jaBHO JIOCTYIIHMM IOZalMMa, HHUje
HOTpeOHO TOKa3MBaTU jaBHOM W/IM 11O 3aKOHY OBEPEHOM MCIPAaBOM UMH-EHU-
Iy fa 61 M3BPLIHOM AY>KHUKY OMIO OTEXAHO IPOTMBU3BpILIEHE Y CIy4ajy
ycrexa y napHuny, y cmycny wi. 230, cr. 4 31111, y Besu ca wi. 39 3110. Behe
HajTa3y Jia je VICHyHbeH U YC/IOB Jia je HiTeTa KOjy 61 M3BPIIHY JY>KHUK IpeTp-
neo u3BpllemeM Beha off mTeTe Kojy 61 ycter ofjlarata U3Bpllieha IpeTpIeo
U3BpIIHY noBepuan. HanMe, yrBpheHa BpeTHOCT HEIIOKPETHOCTH Ha KO0joj je
ompeheHo n3Bpiemne je BulIecTpyko Beha off moTpa’kuBamba N3BPIIHOT IIOBe-
puoIla, a MOTpaXKyBakbe U3BPIIHOT IIoBepuoLia obesbeheno je ymmcom sabere-
x0e pellera 0 U3BPIIEIHY Y HAJIEXKAH KaTacTap HEIIOKPETHOCTH, CXOJHO YL
155, ct. 3 3M10. V3BpiHyu moBepuall je ymmcoM 3abesnexx6e cTekao IIpaBo Ha
HaMIpembe Ipe CBaKora KO II0C/Ie TOTa CTEKHE IIPaBO Ha HaMUPere WM 3a710-
JKHO IIPaBO Ha HEITOKPETHOCTU U3BPIIHOT TY>KHMKA, T€ OJIaratbeM U3BPIIeha
Y KOHKPETHOM C/Iy4ajy He 611 OM/IO YTPO’KeHO HeroBO IOTpaskMBabe.

Vmajyhu y Buply cBe HaBezieHO, Behe je cTaBa f1a je TOTPELIHO OLEHUO
jaBHI M3BPLIMTED JJa HEMA MECTA YCBajalby IPEIJIOra 3a Ofylarame M3BpIIeha,
J10 IIPABHOCHAKHOT OKOHYarha HAIIpe] HaBEIEeHOT IAPHUYHOT IOCTYIIKA KOjUM
ce TpaKyl IIOHNINTAj apOMTpaXKHe Of/TyKe KOja IIpefiCTaB/ba M3BPILHY JICIIPaBY Y
OBOj MpPaBHOj cTBapy, Oyayhu fla je M3BPIIHM JIY>)KHUK YYMHMO BepOBAaTHUM
YC/IOBe 3a OJyIarame MsBplIewa us wi. 122, cr. 2 310, na je Behe mpurosop
U3BPILHOT JY>KHMKA OLIEHWIO KA0 OCHOBAH, YC/Ie] Yera je pellerbe jaBHOT M3BP-
IIITe/ba Y TOM Jiey YKUHYTO. Behe je mpmwmkoM moHolewa ofIyKe UMano y
BUJly 3a0bpaHy VKuUJama IPBOCTEIIEHOT pelliela U yiyhmBama IpeMera Ha
IIOHOBHO pelllaBaibe Npormcany y wi. 26 3MO, anm u3 pasiora Le/mcXogHOCTI
Y OCTBapMBama IIpaBa Ha IIPAaBHM JIEK—TIPUTOBOP, Behe HUje JOHEIO OIYKY O
OCHOBAHOCTH TIpeJIOTa M3BPIIHOT IY>KHMKA 34 OJyIarame M3Bpluewa, Beh he
JICTO OUTH YIMIEHO Of CTpaHe jaBHOT u3BpLnTe/ba. Behe je mennno u ocrane
HaBOJIe U3 IIPUTOBOPA, A/IM ICTe Huje MoceOHO obpastaraio, 6yayhu fa Hucy ox
yTHllaja Ha ipyTaunje OfTydnBame y 0BOj TPaBHOj CTBapu.®

Intupana omnyka IIpuspenHor cyna y beorpagy y ckmany je ca ¢op-
MJPAaHOM CYJCKOM IIPaKCOM OBOT CyJa KaJia je y IUTalby IPUMeHa 3aKOHCKIX
ofipefiaba xojuMa ce ypelyjy pasnmosu sa opjarame MsBpIlea Ha IIPENIIOT
M3BPLIHOT AyXXKHMKA. Ta Ipakca 3acHMBa ce Ha OfMepaBalby LITeTe Kojy 6u
crpoBohemeM M3BpILeIba IPeTpIIeo N3BPLIHN TyXKHUK U IITeTe KOjy 61 ycmer

8 Pemrere ITpuBpepuor cyna y beorpany ITocn.6p. 8 UIIB (M) 375/17 Vin 639/17 Besa 8 Vins (1)
255/17 op 22.janyapa 2018.rofuHe, 13 apXuBe Cy/ia.
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OfifTararba M3BpIIEHa IPETPIEO M3BPUIHM TIOBEPUIALL M JJOHOUIEbY OJTyKe O
IIpeIOTY 3a OjjIaraibe Ha TeMe/by TOr IIopehema.

Y mpwor Tome HaBelrtheMo jol jemaH mpumep u3 mpakce IIpuBpen-
HOT cyza y beorpagy. VIsBpuinm fy>KHUK je 3aTPaKMO Off jABHOT M3BPILNTEbA
Jla OJZIOKM M3BpIIEHE KOje Ceé CIPOBOIM Ha OCHOBY mpecyne lIpuBpepgnor
aIreJIallMIOHOT Cy/ja Kao M3BpIIHe MCIpaBe, HaBogehn fa je mpoTus Te npecype
M3jaBUO pEeBU3NJY, Ja MMa OCHOBA Jia mpecyna lIpuBpenHor anemanmuoHor cyya
110 peBU3Nju Oyie YKMHYTa U fia 61 cripoBobemeM M3BplIeha MpeTpIeo mTe-
Ty Y M3HOCYy of; 470. 000. 000 syHapa, uMajyhu y Bujy 1a ce M3BPIIHM IOBEpU-
Jal Hajas3) y MOCTYIKY CTedaja, ITa 01 M3BPLIHYU AY>KHUK, Y CIy4ajy Jja peBu-
3Mja IpOTUB Ipecyfie Oyzie yCBOjeHa HAKOH INTO je M3BpLIeHe CIIPOBEfIeHO,
TEIIKO MOTA0 Jja IIOBPATH HaBeJeHa CPEJCTBA Y IOCTYIIKY IIPOTUBU3BPILIEHA.
JaBHUM M3BpIINTED je OfOMO IpeyIorT 3a Ofjlarame M3Bpllerma, HaBojehn y
00pasyIoKeby KaKO peBU3Nja He OJl/IayKe M3BPIICHbe, a []a M3BPIIHY JY>KHUK
HIfj€ jABHOM WJIN I10 3aKOHY OBEPEHOM IMCIIPABOM JIOKA3a0 IOCTOjalbe pasjiora
KOjyu OIIpaBfiaBajy opjaraibe. [IpoTus peliema jaBHOT U3BPIINATE/HA KOJUM je
oi6MjeH IpeIor M3BPIIHOT JY)KHUKA 33 OJJIarambe M3BplIeHha, M3BPIIHM
IY>KHUK je usjasyo mpurosop. Behe Tpoje cynuja Ilpuspennor cyna y beorpa-
1y jeé YCBOjWIO IPUTOBOP MU3BPIUIHOT JY>KHMKA, IIPEMHAYNIO pelleibe jaBHOT
U3BpLINTE/bA M JIO3BOJINJIO OfijIarame MU3BplIema. Behe je omenmwto pma cy
OCHOBaHM HAaBOJY U3BPIIHOT AY>KHMKA HABEJJEHU Y IIPUTOBOPY, jep ce Y KOH-
KpPeTHOM C/Iy4ajy M3BplIetbe CIIPOBOAM Ha CpefcTBUMa OyIleTa, I1a caMuM TUM
HeMa OIIACHOCTH Jia 61 oJlyTarameM M3BPpIlenha N3BPIIHYU IT0BepIIaL] 6110 OHe-
MOTryheH y HaIUTaTy CBOT IOTpaKuBama. Kako ce HaJi M3BPIIHNUM IIOBEPHO-
IleM CIPOBOAM CTe4aj, TO 3HAUM [ja je OH IIpe3afykeH, a CPeAcTBa Koja Ou
mobuo crpoBohemeM U3BpIleHa He 6M MOI/IA Jla ce KOPUCTe 3a oOaB/barbe
JIeJIATHOCTH, jep JIe/IATHOCT U He 06aB/ba, Beh 611 ce KOpUCTIIA 32 MOKpUBatbe
TPOLIKOBa CTEYajHOT IIOCTYIIKA JI CTeYajHe Mace, OFHOCHO cTajasia 61 Ha pady-
HY M3BPIIHOT TOBepuolia 0 JOHOIIeHma OJJIyKe O fieo0u, Ia He 61 MoIa
6uTu BpaheHa M3BPIIHOM IY>KHUKY, WM My 6ap He 6u Moria 6utu Bpahena y
nenoctyu. Behe je mpuxBaTiio n HaBofie M3BPIIHOTI OyXKHVKA IIpeMa KOjuMa
noctoju BeposaTtHoha fa he mo peBusuju npecyga IIpuBpeHOT amenalnnoHOT
CyZla KOja TIpeJicTaB/ba M3BPLIHY UCIPaBYy OUTH YKUHYTA U Jla OU Y TOM CITydajy
cripoBobeme MpOTMBU3BpLIEHA 61710 OHeMoryheHo. 300r CBUX HaBeIeHMX
pasiora Behe Tpoje cyauja IIpuBpeqmHOT Cyma je yCBOjWIO IPUTOBOP U3Bp-
IIHOT JIY’KHMKA, IPEMHAYWIO pelllerbe jaBHOT M3BPIINTEhA U JIO3BOJIUIIO
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OfijIarame M3Bpllema 10 JOHOLIeHa OTyKe 110 PeBU3UjY U3BPIIHOT JY>KHMKA
U3jaB/beHOj IPOTUB Ipecyze IIpuBpegHOT anemanyoHor cyna.’

Y oBOM ciIy4ajy u3Bplleme je CIIpoBOheHO Ha OCHOBY IIPAaBHOCHaXKHE
) U3BPILNHE IpPeCyfle JOHETe Y APYroM CTEIeHYy IPOTUB KOje je M3BPILIHU
IY>KHUK M3jaBMo peBusnjy. Kao mTo je M03HaTO caMo u3jaB/blUBatbe peBusnje
He Ofi/IaKe M3Bplelbe, ay je Behe [IpuBpefHOT cyfia 1 y OBOM CIIy4ajy ofMe-
paBazio mITeTy Kojy 6m ycren cmpoBolhema M3BplIema MpeTpHeo M3BPILIHU
IyKHMK M IITeTy KOjy OM yc/el ojjlarala M3BplIelHha IpeTpIeo M3BPIIHU
ITOBEPU/IALL X HA OCHOBY TOTA JIOHE/TO OJJTYKY O IIPEJIOTY U3BPIIHOT JTy>KHUKA
3a OfjIarame U3BplIema. AKO ce MOIJIO OJITIOKUTH U3BPIIEhe KOje Ce CIIPOBO-
¥ Ha OCHOBY MPAaBHOCHA)KHE ¥ M3BPIIIHE MPECY/ie KOja je HacTaa y Jpyrocre-
IIEHOM IIOCTYIIKY, TUM IIp€ C€ TO MOIJIO OYEeKMBATU y C/Iy4Yajy M3BpILIeHa Ha
OCHOBY jioMahe ap6uTpakHe OfyTyKe Kao M3BpIIIHE UCIIPaBe Uija 3aKOHUTOCT
¥l IPAaBMIHOCT Ce TIPBY IYT UCINTYje Y IIOCTYIIKY IO TY>KOM 3a IIOHMUILTAj KOju
ce TTapajie/THO OfIBYja Ca CIIPOBODemeM M3BpIIerba.

V Tpajame optarama U3BplIeha y CIy4ajy MOJHOLIEHA TY)KOe 3a
nmoHuITaj fomahe apéurpaxkHe ogmyke

AKO je M3BpIIHM AYXHMK IOJHeO TyXOy 3a moHmiuTaj foMahe apbu-
TpakHe OfIyKe M 3aTPakMO U MUCXOJ0BAO OfjIaraibe HheHOT M3BpIlera IOof
ycnopuma n3 wi. 122 3O, mocraskba ce MNUTamke Tpajamba TOT OjjIarama. Y
IpUMepy KOjU CMO aHIM3UPA/IY U3BPLUIHM JTY>KHUK je 3aTpakMo Jia ce IOCTY-
IIaK M3BpLIEHA OMIOXKM [0 OKOHYAIha MApHIYHOT IIOCTYIIKA IO TYXOM 3a
HOHUIITaj, OJHOCHO MUHVMMAa/IHO Ha 2 ropjune. Behe [TpuBpennor cyna y beo-
Tpajly je y pelliemhy KOjUM je YKMHYJIO pellielbe jaBHOT M3BPIINTe/ba O 0f0uja-
by IIpeJIoTa M3BPIIHOT JY>KHUKA 32 Ofi/laraibe U3BplIetba, 3ay3e/I0 CTaB Ja Cy
VICTTYEbeHY 3aKOHCKV YCIOBU Jla Ce M3BplIee poMahe apburpaxkHe ofryke
OJJIOXKY JI0 TIPAaBHOCHAKHOT OKOHYama MAPHMYHOT IOCTYNKA IO TYXOM 3a
IbeH IMOHMIMTAj. CaMO IPaBHOCHAXHO OKOHYAme ITAPHMYHOT IIOCTYIIKA IO
TY>KOU 3a TIOHUINTAj He 3HAYM U Ie(PMHUTUBHO OKOHYAhe TOT IIOCTYIIKA.

Y 3akoHy o apOMTpaXu He IIOCTOje TocebHe ofipeibe O MpaBHUM
JIEKOBYMIMA IIPOTUB IIpecyfe KOjoM ce OfyIydyje o TyOu 3a IoHuIITaj fomahe
apbutpakHe ofyke. VI3 Tora cieu ja ce y TOM IIOIIe[y IIPUMeRYjy ofipenoe
3IIII. 1lITa To 3HauM Buaehemo Ha mpuMepy Koju cMo aHammsupamu. Tyx6a 3a
noHuTaj foMahe apburpaxkHe omgyke nmogHera je Ilpuspensom cyny y beo-
rpapy. Ysmumo 3a npumep ga je Ilpupennu cyp y beorpapy omnyuno mepu-

9 Pemrere ITpuspenuor cyna y beorpany 4 Vins (1) 70/17 M1 77/17 ox 21. mapta 2017, n3 apxuse
cyna.
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TOPHO, Tj. [ia je MPeCcyAoM YCBOjUO WM Of0MO Ty>KOeH! 3axTeB 3a MOHUIITA]
nomahe apburpaxue omnyke. IIporus npecyze Ilpuspentor cyma y beorpany
MOXe ce TofiHeTH >kanba IIpuBpenHoM amenanyoHoM cyfy. Omer, IpuMepa
panu, y3sMuMO Jia je IIpuBpeiHn anenanyonn cyj, CBOjoM IIPeCYIoM IIOTBPANO
npecyny lIpuspepnor cypa y beorpany. IIporus te npecyne I[Ipupennor arme-
JIALIMOHOT CyZla MOXKE C€ M3jaBUTU peBM3Mja BpXOBHOM KacallMOHOM CYRy
(mamme: BKC) mop ycmosuma mpommcanum onpenbama 3IIII, a ocum Tora,
Takohe mox ycrmoBuma npommcanum onpenbama 3IIII, Pemy6mmukm jaBEM
TY)KU/Ial, MOKe TIOJHETY 3aXTeB 3a MPENCIUTIBAIbE Te IPABHOCHAKHE IIPeCy-
ne. BKC je, mpuMepa papu, cBOjoM IIpecyioM Of61MO peBU3Njy KaO HEOCHOBA-
ny. IIpotus mpecype BKC moyke ce mojgHerm m Ipeyior 3a IIOHaB/bambe
IIOCTYIIKAa aKO ITOCTOjM HEKM O] pasjiora IpoNMcaHux y 4iany 433a 3IIII, a
OBaj IpaBHNU JIeK 6u 610 Moryhe mopHeTn u nportus npecyfie IIpuspenHor
alle/TaIIOHOT CyZIa, OIeT IOJ yC/IoBUMa IponucanuM oppendama 3I1I1. Cee un
la Y KOHKPETHOM C/Iy4ajy He IIOCTOje Pas3/iosy 3a M3jaBjbMBarbe IIpeyIora 3a
IIOHaB/baltbe ITOCTYIIKA, HUTH 3aXTeBa 3a IPEUCINTUBAIbE IIPAaBHOCHAKHE TIpe-
cyzie off cTpaHe Peny6/rdkor jaBHOT TY)XMOIIA, HETO Ce IMOCTYIIAK IO PefiOB-
HUM M BaHPeJHMM IIPaBHMM JIEKOBMMA 3aBpIUM JoHOoLIemeM mpecyme BKC
KOjoM ce off1ja peBM3Mja Kao HEOCHOBAHA, HYU Ty HUje Kpaj. IIpotus mpecype
BKC moxe ce mmofiHeT! ycTaBHa Xan6a, I1a TaKo M YCTaBHU CyJ| MOXKe John y
IPWIWIKY []a Of/TIydyje Yy IOCTYIIKY II0 Ty>OM 3a MOHMINTaj fomahe apbutpa-
XHe optyke. '

360r cBera HaIpey] HaBeJIeHOT CMATPaMO JIa je HeOIIXO/HO JIa Ce MOCTy-
IaK OJTy4YMBama O TY>KOM 3a moHMIITaj oMahe apbuTrpakHe oyIyKe mpery-
3Hyje ypenu. OBzie IIPBEHCTBEHO MMaMO y BUAY IOCTYIIAK IO IPaBHUM JIEKO-
BuMa. IlocraBma ce MuTame Jja /M je HEOIXOAHO Ha OyAy /03BO/BEHM CBU
IpaBHM JIEKOBY, @ HAPOYUTO CBM BAHPEIHM IPABHU JIEKOBM IPOIVICAHU
oppenbdama 3IIII. CyxkaBambe MOTryhHOCTY 3a M3jaB/blBambe IIPABHYUX JIEKOBA
o Tyx0u 3a moHuITaj foMahe apouTpakHe ofIyke TOIPUHENTO 61 OTK/IAmba-
Y HEM3BECHOCTH 3a caMe CTpaHKe, a CBAKAKO OU ce OJpaswiIo U Ha Tpajarmbe
Moryher ofrarama u3BpIema 1 e(pUKACHOCT VI3BPIIHOT ITOCTYIIKA.

VI Ymecro 3aKk/bydKka

Crpanke 6upajy peliaBame criopa IyreM apouTpaxe 36or ogpehennx
IpPeIHOCTU Y OHOCY HA CYACKM MOCTYIAK. Y JIMTepaTypu ce Kao rmoceOHa
IOTOJHOCT HABOAM YIITela BpeMeHa, OfHOCHO Beha OpsmHa apOuTpaskHOT

10 Opmyka YcrasHor cyfa Yx—7678/2013 oy 26.maja 2016.rofune, 13 apxuse Cyzia.
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IIOCTYIIKA Y OIHOCY Ha CYACKM TocTymak.'" MehyTum, kaza je ped o 6p3unu u
e(pMKacHOCTY, 3aKOHO/aBAI] Ce T03a0aBIO CaMO ITOCTYIIKOM JIOHOIIEHa JOMa-
he apburpaskHe ojIyKe, a/iu He ¥ IIOCTYIIKOM HeHOT M3BpIIeha HUTHU MOCTYII-
KOM II0 Ty>KOM 3a moHMIITaj oMahe apbutpaxkHe omiyke. Onpenbom Wi 64,
cT. 1 3aKoHa 0 apOUTpaXky MPOMMCAHO je Aa JoMaha apOUTpakHa OfTyKa MIMa
cHary pomahe IpaBHOCHa)KHe CyICKe OIJIyKe ¥ M3BpINaBa ce y CKIamy ca
ofipenbamMa 3akoHa KojuM ce ypebyje usBpmHM mocrymak. Kama je ped o
Ty>kOM 3a TOHMUIITAj foMahe apbuTpaxkHe of/TyKe, 3aKOH O apOUTpa>ku ce Haj-
BuIlle 6aB) pas3/Io3nMa ¥ POKOBYMMA, JOK Yy ITOIJIEf[y OCTA/INX HPOLIeCHNX IINTA-
wa ynyhyje Ha mpumeny 31111

3a KOHAYHO pellielbe CTIOPHOT OfiHOca Mel)y cTpaHKaMa Hije TOBOJ/BHO
caMo ma 6yze moHera foMaha ap6uTpakHa OITYKa Koja ce y IOIVIefly JiejcTaBa
u3jeflHavaBa ca JoMahoM IIPaBHOCHQ)XHOM CYICKOM OJUIyKOM, Beh je Heom-
X0ogHO ma momaha apbuTpakHa opryka Oyme u msspuieHa. I[lapanenHo ca
IOCTYIIKOM M3BplIema foMahe apOuTpaxkHe ofyTyKe MOXKe ce OfIBUjaTH IIOCTY-
IaK 110 TyKOU 32 HbeH IIOHMIITAj, I1a ce IT0CTaB/ba IMUTAbe YTUIaja IOTHOLIe-
Wba Ty0e 3a MoHuIITaj foMahe apouTpaxkHe Of/TyKe Ha OCTYIAK IBEeHOT IpHU-
HYJJHOT M3BpIIema. VI3BPIIHU AYXHMK KOjU je MOJHeO TYXOy 3a IOHUIITA]
nomahe apburpaxue omnyke he yecTo TpaKuTH Jla ce IOCTYNAK M3BpIIeHa
OJIIO>KM JIOK Ce He OKOHYA ITOCTYIIAK IT0 Ty>KOM 3a moHuITaj. [Ipema oxpenba-
Ma 3/MO koje cMO y pamy OuTHpanu, Aa OM ce OJIOKIIO M3BpIIeHe HIje
IOBOJBHO JIa je caMo ITOfIHeTa TY>K0a 3a MOHUIITAj foMahe apbuTpakHe omIy-
Ke, Beh je moTpeOHO Ha MSBPLIHM OY)KHVK YUMHN BepOBaTHUM Ia OM CIpOBO-
hemeMm usBpIema oH nperpieo Behy 1TeTy o OHe KOjy 61 ojyIarambeM U3Bp-
niela IpeTpreo M3BpuIHM noBepwial. Ilopen Tora, Mopajy mocrojatm u
HapO4YUTH passo3y KOju OINpaBJaBajy OjJlarambe M3BpILUEIba, a KOje M3BPLIHNI
My’KHUK JIOKasyje jaBHOM WM IIO 3aKOHY OBepeHoM McipasoM. To mTo je
HofiHeTa Ty>k0a 3a IIOHNIITAj foMahe apOuUTpa>kHe OfTyKe He 3HAUM HY>KHO Jia
he Tyx6eHu 3axreB 3aucra u OMTI YCBOj€H, a JOJATHO Ce ITOCTaB/ba INTAmbe
Tpajamba TOT MOCTYNIKA MMajyhu y BUly HO3BO/bEHOCT CBUX PeJIOBHUX U BaH-
peTHUX TIpaBHUX JleKoBa mpommcanux oxpenbama 3III1. Ympaso 36or Tora,
HEOIIXO/IHE Cy IIPOMEHEe 3aKOHOJABCTBA Y [iBa IIPaBLIa.

Ha mpBoM MecTy, moTpe6HO je pefepuHICaTH CUCTEM HMPaBHUX JIEKO-
Ba Yy TIOCTYIIKY IO Ty>KOM 3a MoHMIITaj flomahe apOuTpaskHe ofmyke. Y 11Baj-
IIapCKOM IIpaBy, foMaha apbuTpaXkHa OIIyKa ce MOKe IOOMjaTH IPaBHUM
nexkoM (Beschwerde in Zivilsachen) o xojem omtydyje CaBesnu cyn. CTpaHke
MOTY U3PMYNUTO ¥ ApOUTPA’KHOM CIIOPA3yMy, WIN Y HEKOM KaCHUjeM CIIopasy-

11 Tamo Kuexesuh, Bragumup ITasuh, Ap6umpaxca u AJIP, beorpaz, 2009, 209.
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My, YTOBOPUTH Ja ce AoMaha ap6uTpakHa OITyKa MoxKe ITOOMjaTy MIPaBHUM
JIEKOM IIpeJi KaHTOHIHUM cyfioM (Beschwerde beim zustindigen kantonalen
Gericht), anmu ynorpe6a 0BOT IpaBHOT jIeKa 3aBUCHU OJf CAIJIACHOCTY CTpaHaKa.
ITopen Tora, Moryha je jour caMo peBu3Huja ¥ TO 13 OIPaHNYEHOT KpyTa passio-
ra.'”? PeiyKiyjy npaBHMX JIEKOBA Y IIOCTYIIKY 110 TY)KO1 3a monuinTaj jomahe
apOuTpaXkHe OJTyKe HEOIIXOJJHO je CIIPOBECTH M y HallleM ITpaBy. HepasymHO
IyTO Tpajambe ITOCTYIIKA 3a IMIOHWIITAj oMahe apOuTpaxkHe OJIyKe TOBORYU Y
nuTame epuKacHOCT apOUTPaXKHOT pelllaBarba CIIOPOBA, a OJ[p>KaBa ce U Ha
Tpajare CaMOT M3BPLIHOT IIOCTYIIKA.

Ilpyro, Kafa je ped o ofjlaramy u3Bpliema jomahe apoutpaxcHe ony-
Ke, TIOCTaB/ba Ce NNTambe fa /m ofpende wiana 122 31O mory 6uty npume-
IbJIBE Ha OBy cUTyanujy. JIpyrum peduma, Jja /M je NOBO/BHO Jja M3BPLIHU
IYKHMK KOji je IomHeo TyXOy 3a moHmiuTaj foMmahe apOuTpakHe OfTyke
Y4VMHU BePOBATHUM Jia 0M HbeHUM M3BpIIemheM IpeTprieo Behy mrery o oHe
KOjy OM ycies ofylarama IpeTplieo M3BPIIHY IOBEpPWIAL] WIN je IMOTpe6HO
IIpOIMCaTH joll HeKe ycrmose. Opjarame M3BpILIEIba INPENCTaB/ba MHCTUTYT
KojeM TpeOa mpuberaBaTy M3y3eTHO, M TO CaMO OHJla Kajja HACTyIle HeKe
YMILEHNILE KOj€ NOBOJie Y IIUTambe Ja/by TOK M3BPUIHOT IOCTynKa. CaMo 1mopi-
Hollee Ty>KOe 3a IIOHNIITaj apOuTpaskHe OIyKe, Y3 MICIYIHheHOCT YCIoBa U3
wraHa 122 3/O, unHu HaM ce Jla HUje JOBO/BbHO, Beh OM ofy1arame M3BpIIeHa
y TOj cuTyanuju Tpebaso Be3aTu Makap 3a JOHOILIEHe IMPBOCTENeHe Ipecyie
KOjOM ce ycBaja TyKOeHn 3axTeB. Tajia 61 ce U3BpIIee MOITIO OJJIOKUTH JOK
Ipecyzia KojoM je moHumTeHa goMaha apouTpa>kHa ofIyka He IIOCTaHe IpaB-
HOCHA)KHQ, OJTHOCHO JIOK C€ He MICKOPUCTE CBU PACIIONIOKVBY IIPABHY JIEKOBIL.

12 Cristoph Leuenberger, Beatrice Uffer-Tobler, Schweizerisches Zivilprozessrecht, Bern, 2010,
452-453.
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POSTPONEMENT OF ENFORCEMENT
OF DOMESTIC ARBITRAL AWARD

Summary

This main focus of this paper is to tackle some problems related to enfor-
cement of domestic arbitral award. According to the provisions of Serbian Law
on Arbitration domestic arbitral award shall have the same effects as the final
judgment of national court and shall be enforced pursuant to the provisions of
Law on Enforcement and Security. Although domestic arbitral award represents
enforcement title, there aren't many provisions dealing with enforcement of
domestic arbitral award.

For the purpose of the Law on Enforcement and Security the decision
issued before arbitration shall constitute a court decision. However, that doesn't
mean that all provisions of Law on Enforcement and Security dealing with
enforcement of judgments and other court decisions can be applied to enforce-
ment of domestic arbitral award. When enforcement creditor files a motion to
enforce based on court decision it must be accompanied by certificate of enforce-
ability. That rule doesn't apply to enforcement of domestic arbitral award. Cer-
tificate of enforceability is not necessary condition for issuing enforcement order
based on domestic arbitral award. If domestic arbitral award has been rendered
by an ad hoc arbitration it would be impossible to obtain certificate of enforcea-
bility. In these cases it is up to enforcement court to apply the relevant provisi-
ons of Law on Enforcement and Security and to determine whether the domestic
arbitral award has become enforceable. If the conditions for enforceability of
domestic arbitral award have been met the enforcement court shall issue enfor-
cement order. The enforcement debtor may challenge the enforcement order on
the ground that enforcement title hasn't become enforceable, and it shall be in
the competence of court of appeal to check the enforceability of domestic arbitral
award.

Second important issue is the procedure for setting aside domestic arbi-
tral award and its impact on enforcement procedure. If enforcement debtor files
the lawsuit for setting aside domestic arbitral award he/she will usually request
postponement of enforcement procedure. Motion for postponement shall be
granted if the enforcement debtor establishes likelihood that enforcement would
cause him/her damage which is bigger than the damage that would be done to
enforcement creditor by postponement of enforcement. Besides that, reasons
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that justify postponement have to be proven by official documents or by docu-
ments that have been certified in accordance with the law. If all these conditions
have been met the enforcement procedure shall be postponed until the procedure
for setting aside domestic arbitral award has ended. Bearing in mind that all
ordinary and extraordinary legal remedies may be used in procedure for setting
aside domestic arbitral award it means that enforcement procedure would be
delayed significantly.

The parties usually choose to solve their dispute before arbitration beca-
use it is more efficient than the court proceedings. The procedural efficiency
principle has to be implemented not only in procedure before arbitration tribu-
nal, but also in the course of enforcement. That would require some changes in
legislation. The reasons for postponement of enforcement of domestic arbitral
award have to be clear and precise. In our view, the enforcement of domestic
arbitral award should be postponed only if a first instance court has brought
decision granting the request of enforcement debtor to set aside domestic arbi-
tral award and if the enforcement debtor establishes likelihood that enforcement
would cause him/her irreparable or hardly reparable damage. In that case, the
enforcement should be postponed until the procedure for setting aside domestic
arbitral award has finally ended. At the same time, the procedure for setting asi-
de domestic arbitral award has to be redefined by reduction of available legal
remedies. These legislative changes will creat legal framework for efficient enfor-
cement of domestic arbitral award.

Keywords: domestic arbitral award, setting aside, enforcement, postponement.
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