Ip Ceemucnas . JAHKOBU'R’

ITYHOBAKHOCT APBUTPAYKHOI CIIOPA3YMA
Y TEPETHUIIN™

Pesume

Y paody ce pasmampa nyHo8axHOCM apOUmMpaxcHoz cnopasyma 3axmwy-
ueH02 y OKBUPY y2080pa 0 npeso3y, a 3a Koju ce cMampa 0a 4uHU jeOUuHcmeo ca
mepemnuyom. C 0063upom 0a y2080p 0 npesosy u mepemHuya 4uHe jeOHUCMB0
npexo nosusajyhe Hopme y mepemuuyuy, nocmasmwa ce numatrve 0a 1u je apou-
mpaxcHu cnopasym obasesyjyhu u 3a 0oyHujez 3aKOHUMO2 CIMUYAOYA mepem-
Huye (Koju Huje U3BOPHU 3aKbYHULAY, Y2080Pa 0 NPedo3y, 20e ce apOUmpaicHa
knaysyna u xanasu). Jonasu ce 00 3akmwy4ka 0a apoumpamcHu cnopasym u3
y2080pa 0 npesosy moxce da 6yoe obasesyjyhu 3a doyHujez crmuyaoya mepem-
HUUe camo ako je, KA0 MaKas, yHeceH Y mepemHuly, mj. ako 2a oxa, y éapem
OCHOBHUM enleMeHmuma, caopucu. Y cynpomuom, moxe ce OCnOpumu 1e206a
NYHOBANHOCH KAKO €A CMAHOBUWMA HAYUHA 3aKby4erba yz080pa (mj. 0a
nomoreu UMAnay, mepemHuye yonuime Huje 610 NPUcyma npuIuKo 3axmwyqe-
A, Na CXO0HO MOMe HU He 3HA 1e208y CAOPHUHY), MAaKo U ca CIMAaH0B8ULMA
popme, jep je Hedocmaje nucmeHu y2060p, He20 NOCHMOjU Camo mepemHuya
Koja ce no3uea Ha y2060p (a 4ujy cadpicury 00UHUjU CrUyAnay, mepemuuye
He nosHaje 00 Kpaja).

Y npeom deny pada, aymop nojmosHo oopehyje mepemuuyy, me toeH
00HOC ca y2080pom 0 npeso3y no6000M Koza je usoama, cmampajyhu eaxHum
0a ce ycmanosu y K0joj mepu je mepemuuua nooyoapra ca yzosopom. Hakon
moea, y 0pyzom Oemy paoa, nojmosHo ce oopehyje apbumpaxcHu cnopasym, me
YCT08U 30 He208y NYHOBANHOCH, NOceOHO, y noenedy dopme. Ananusupa ce
3a00807bEHOCI He2068e opme ¥ mepemHuLl, a HAPOHUmMY 0cepm ce npasu y
00HOCY HA UMAOUA mepemuuye Koju Huje U 3aKwpy4unay, y2060pa o npesosy.

* Houent IIpasHor dakynrera Yuusepsurera y beorpagy

** YjaHak je HACTAO KAo pesy/ITaT Ha MICTPAKMBakbY Ha IIPOjeKTy ,VmeHTureTcky npeobpaxaj Cpou-

je (2018), IlpaBHor dakynrera YHusepautera y beorpagy.
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Ha «pajy, y 3axmyuxy ce npeonaxce de lege ferenda pewere o cadpmurckom
npucycmey apoumpaxcxe Knaysyne y mepemHuyu, HACynpom mpeHymHom
ynyhuearey Ha y2080p 0 npeso3y y 0K6UpPY K02a ce HALA3U.

Kyune peuu:  mepemnuya, 00HOC mepemuuye u y2080pa o npesosy, apou-
mpaxcHu cnopasym, dopma apoumpaxHoe cnopasyma, 3aKo-
HUMU umanay, mepemruye.

I IIojam TepeTHMIIE

TeperHuiia je ucnpaBa Kojy IpeBO3WIALl U3Jjaje KplLiaTe/by II0BOLOM
pobe koja je mpemaTa (yKpIlaHa) Ha IIPEBO3 A y BE3U YTrOBOpa O IpeBo3y.' Y
TOM CMUCTY, IIOCTOje IBa OCHOBHA CacTOjKa Ha KoOje ce TepeTHMIIA OfHOCH.
IIpBo, OHa je JOKa3 O IMPUM/bEHO] poOM Ha IPEBO3 M Y TOM CMUCITY 06aBe3n
npeBosuolia (6pomapa) fa M3BpIIN IPeBO3, cauyBa poOy y TOKY IpeBO3a U
Ipefia je 3aKOHMTOM MMaolly TepeTHule. [[pyro, oHa je micMeHa IIOTBpAa O
3aK/by4€HOM YTOBOPY O IIPEBO3Y U3 KOT4, KA0 IIPABHOT OCHOBA, 11 IIPOM3/1a3.”

TeperHumna ce cMaTpa XapTUjoM Off BPeJHOCTM ILITO ce HOTBpbhyje
MoryhHorhy meHor ImpeHoca ca jeZHOT MMaolja Ha IPYTor YMMe ce, 3alpaBo,
OTK/Iahajy CBe HeTaTMBHe Nocennie GU3NIKOT OfICYCcTBa pobe ca TpKUILTA
3a BpeMe I10B1f0e.” 3a pas/MKy Off e, KOja je BesaHa I10 IpaBIWIy 3a IOMOp-
CKy IUIOBMJOY, OCTajie IIpeBO3He MCIpaBe (IIpe cBera TOBapHM JIMCT) HUCY
XapTyje off BpeHOCTH, OJHOCHO HiIje MOTYh IIpeHOC IIpaBa MOBOOM IIpefiMe-
Ta IPEBO33, a 3a BpeMe heroBor Tpajama. Ocrajie IpeBO3He UCIPaBe Cy Be3a-
HIje 3a IOLIIJBAOLa HEeTro 3a caMy poOy, Te ce 3aTO M3Jajy Ha JIMe, U Y jeTHOM
IpUMepKy Koju Hajuenthe mpaty poby Ha IPeBO3HOM CPeICTBY U CIYXKI Ja ce
MMaJIal, IIpaBa M3 UCHpaBe JIETUTUMULIE Y ofpeauinHoM Mecty. Hacympor
TOME, TepeTHULa Ce M3faje y, M0 NpaBWly, TP OPUIMHAIHA IIPUMEpPKa, Off
KOjUX IIO jeflaH MMajy IpeBO3Iall, KpliaTe/b (IIOMbasall) ¥ auiie Ha Koje he
ce TepeTHMIIA Y TOKY ITPeBO3a MpeHeTu. TepeTHMIIa, Kao 1 CBaKa Jpyra XapTu-
ja of BpeIHOCTH, IIpe/iCTaB/ba jeQHOCTPaHy M3jaBy BOJ/b€ ILEHOI M3JaBaola
(mpeBo3MOIa) KOja IIOCTaje IIPaBHO Ba)KHA Y TPEHYTKY Kajia jy je IpeBO3WIall
IOTIIMCAO U IPeAA0 KpIaTe/by. Y TOM IOIJIENY, YMHIU C€ BAXKHUM Pas/IMKOBa-

1 Hanomena: y na/beM TOKy pajia kao cMHOHMMM he ce cmarpatu cnepiehm m3pasy — npesoswiar,
6popap, M3JaBaial TepeTHNIIE, a Ca Jpyre CTpaHe KpliaTesb, HOLIM/bA/IAL], IPYMaal], 3aKOHUTH
MMaJIal] TepeTHNIe, KOPMCHUK IpeBo3a. Takobe, 3a ncre he ce cMarpary TepeTHuIla, KOHOCMAaH,
IpeBO3HA MCIpaBa. Vako HaBeJieHN M3pa3y MMajy CBOje 0COOCHOCTH, OHE Ce He MCII0/baBajy Hpy-
JIMKOM pa3MaTparba apOMTPaXKHOT CIIOpPa3yMa Kao CACTaBHOT Jie/Ia IPeBO3He UCIIPaBe.

2 Herbert Holamn, A Handy Book for Shipowners and Masters, London, 1964, 71. u faspe.

3 Bragumup Kanop, CnaBko Lapuh, Yeosopu po6roz npomema, Hosu Cap, 2000, 349.
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TV JIBe pajitbe BesaHe 3a TEPETHUIY — IONyHaBambe U U3flaBame. TepeTHuIy
Homymana (ymicyje ogaTke, HeM. ausfiillen) KpuaTesb ogamymMa o pobi, oK
je mpeBo3wIal usfaje (HeM. austehen), o6aBesyjyhu ce Ha unHUAOY Koja je y
10j 03HaveHa.! 360T Tora je BaXKHO Jja mpeBoswIal] Oyfie yIo3HaT ca po6oM 1
ca HaBOZMMAa O poOM KOjy Cy VIIMCAaHM Y TepeTHMIly, Ia ako mamedy mux
TIOCTOjY HeC/Iarame, Hellofiyflaparmbe, Ma [IPaBo Ja CTaBM Pe3epBy, MpUMenoy
0 TOMe, orpaHn4aBajyhn cBojy ob6aBesy, a TMMe U OTOBOPHOCT, CAMO Ha OHO
IITO je YINCAHO y TepeTHMIy (T3B. HEUNCTa, IIp/baBa TePeTHUIA, eHr. Dirty
Bill of Lading). Ynucanu cafpkaj y TepeTHMLIM IIpefiCTaB/ba jefiUHy IpaBHY
OCHOBY 3a Be3y u3Mel)y mpeBo3mola U 3aKOHUTOT MMAOL|d TePeTHNIIe KOju
HUje KpljaTesb (JIMlle Ha KOTA je TepeTHMIIA IIPeHeceHa) M y TOM CMUCTY YMHU
HeoOOPUBY IIPETIIOCTABKY O TAYHOCTM Cafpykaja TepeTHUIe, OJHOCHO fia je
poba y BpeMe IIpefiaje IIpeBO3MOLY (IIpe IIpeBO3a) MIMaja CBOjCTBA Koja Cy Y
TepeTHMIM U ynucaHa. C 003MpoM Ha KJIACMYHO PasBpCTBabe XapTuja of
BPeJHOCTH IIpeMa OfipehuBamy MMaolia IpaBa U3 HUX, TEPETHUIIA MOXKe 12
Oyne Ha ¥IMe, 1I0 Hape#6y U Ha KoHocuna. Ho, HeoOOPUBY IPeTIOCTaBKy Tad-
HOCTH, TIO/[Y/JAPHOCTY YIIMCAHOT Y B0j U pobe IpuM/beHe Ha IIPeBO3 HOCH ca
co60M jeIVMHO TepeTHMIa II0 Hapef6y 300r HAPOYMTOr IIPaBHOT MIejCTBA
VIHJIOCAaMeHTa KOje Ce CacTOjy Y CaMOCTa/THOCTM CBAKOT 3aKOHUTOT CTUIA0LA
TepeTHMIe, OTHOCHO Y IIPUBMJY HeIocpeHOCTM u3MeDy TakBOT, KacHUjer,
CTMLIA0I1a 1 IIPeBO3MOoLIa (Kao M3/jaBaolia TepeTHNIe).

Il TepeTHuna Kao TpafguIIOHa CIIPaBa

ITpema KpuTepujymy IpaBa Koje je cafp>KaHO Y TEPEHULY, jyTOC/IOBEH -
CKa IIpaBHA MIICAO jy je leljeHNjaMa CBpPCTaBaja y pefi CTBApHOIIPaBHUX XapTija
ox BpeHOoCcTH.” OBaKaB CTaB je 6110 3aCHOBAH Ha UMHEHMIN J]d OHA, VICTVHA,
CITY>XM IIPEHOCY IIpaBa IIOBOJOM pobe Ha KOjy ce OBHOCK U [, CXOJHO TOME,
JICTOBETHO JIejCTBO Kao (M3NMUKa IIpefaja CTBapy, MMa 1 Ipefiaja TepeTHIIIe
(3ampaBo, HBEH IMPEHOC Y MIPAaBHOM CMUCITY). MehyTum, To je HeoBOBHO 1A 61
ce OHa OfipefyIa Kao CTBapHOIIPaBHA XapTuja Off BPESHOCTH, C 003UpPOM Jia ¥
ce0M He cafp>Ki CTBApHO IIpaBo. YIIPaBo, CYIIPOTHO, OHA Y cebu Hocu obyyra-
IIVIOHO TIPABO KOje CTUYe U HeH 3aKOHUTU CTUIAJIALL, U3 jeTHOCTABHOT pasjiora
IITO ce [IPeBO3IIALl IIyTeM M3aBama caMo obaBesyje fa he poby nmpepary 3ako-
HITOM JMMAOIly y MecTy ompefie/berba. OH ce, lakie, caMo obaBesyje (oTyma
00/MranyoHONIpaBHa IPUPOJIa TePeTHUIE) U Y TePeTHUITY CIPXKUHCKY YHOCK

4 Dorit Oefelke, Speditionsbetriebslehre und Logistik, Wiesbaden, 2005, 83.

5 Cnasko [apuh, VBuna Jaukosen, IIpexnpar Hlynejuh, Muogpar Tpajkosuh, Caobpahajno npaso,
Hosu Cap, 1998. 131; O6pen Craukosuh, Muogpar Opnuh, Cmeapro npaso, beorpay, 1996, 30;
Iparomy6 JI. Crojanosuh, Omisep b. Autuh, Y600 y epaharcko npaso, beorpan, 2004, 394.
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caMo 00aBesy, Kao OOIUTALOHOIPaBHY YCTAaHOBY, a He U CTBApHO (CBOjMHCKO,
3a/10)kHO) TpaBo. llITaBuiie, mpeBo3wrall 1 Aa uspuyunuto xohe, He 6u Morao y
TEPETHIIIY J]a YHece CTBAPHO IIPaBO, C 003MPOM Jia T'a OH, Kao Takas y Hema. OH
y UCIIpaBy YHOCU CaMO OHY ‘{I/IHI/[I[6Y KOjy Sma®, Tj. KOjy jelIHO M MOXe /ia
JVICITYHH, a TO je 00aBesa Jia IIpeBese, cadyBa I Ipefia CTBAP Y MeCTY OIlpefie/berba
y TepeTHMIM. 360T TOTA Ce YMHM IIOTPElIHNM CXBaTaibe PaHlje jyroCIOBEHCKe
IIpaBHE MUC/IM O TEPETHUIM KAO CTBAPHOIIPABHOj XapTUji Off BPESHOCTH, jep
OHa, OYNTO je, y cebu He CafipKVl CTBAPHO IIpaBo. UnibeHNIIa, fla ce BeHUM IIpe-
HOCOM, NITAK, IIpeHoce ofpeheHa mpasa Ha po6u1, He MOXKe je YIMHUTI CTBAPHO-
IIPaBHOM JICIIPaBOM, HETO CaMO TPaJMIMIOHOM Yy CMMICITY Jia HbeHOM IIpefiajoM
(koja IpaTy MHAOCAMEHT) IIPeHOCH M IIpaBo Ha pobu. IlperusHuje, mpeHocu ce
npaBHa MoR, koja oBaihyje cBaKor 3aKOHUTOT MMAOIIA TepeTHUIIE I 3aXTeBa
npefajy pobe ofi cTpaHe IpeBO3NoLa.® 3aTo je IpaBWIHMUje TEPETHUITY cMaTpa-
TI CaMO TPAZUIVIOHOM (a HMKAKO CTBAaPHOIIPABHOM) XapTHjOM Off BpeHOCTI.’
Y Tom cmucity, oxpabpyje caBpeMeHMja CpIICKa IIPaBHA MICA0 KOja Y IIPEHOCY
TepeTHMIIE, 3aIIPaBO, BU/IM IPEHOC IIpaBa IMOTpaXMBamka pobe Impema u3JaBao-
1Ty, a Koje je 1o TIpeHoca MMao npeHocuIan.® TyMe ce 1 KOHAYHO HAITyIITa aHa-
XpOHO pasMMIL/barbe Jja Ce IMPEHOCOM TepPeTHMIE IIPEHOCH IIPABO CBOjUHE Ha
po0y1, IWTO je 6MI0 OYNIIENHO IOTPElLIHO, ¢ 003MpPOM Ha Ce TePEeTHUIIOM He
MO>Ke IIpeHeTH CTBAPHO IIPABO, jep OHO Y 1h0j Hifje HI Cafip>KaHo.

Ca pipyre cTpaHe, yIIpaBo, yCTAaHOBA IIPEHOCA TePETHNIIEe OTBApa INTA-
e 00yXBaTHOCTU CBOTA JIejCTBA, Tj. KOja IpaBa, IPaBHY OJJHOCH, Cy 0OyxBahe-
HU (M THMe IIpeHeceHM) IPeHOCOM TepeTHuIle. Y TOM IIOIIely, II0CTaBjba ce
MUTame 13 /I ApOUTPaKHM CIIOPA3YM, KOjI je CAaCTaBHM /Ie0 YTOBOPA O IIPeBO-
3y (I1a ¥ TepeTHuUIIE?), YMEHEHUIIOM IIPEHOCA TEPEeTHUIE TI0 AyTOMAaTU3MY IIpe-
Jasy Ha HOLHMjer cTuiaoua. IIperysHuje, 1a /1 ce TPamMLMOHO CBOjCTBO
TepeTHMIe OJHOCK U Ha apOUTPaXKHU CIIOPasyM Koju II0CToju, Kao ynyhyjyha
HOPMa 3a CJIy4aj eBeHTY/THOT CIIopa Koju 61 MOTao Jla HaCTaHe IOBOJOM IIpe-
Bo3a pobe? [la 61 ce Ha OBO INTame OATOBOPIIO, IPETXOLHO je MOTpebHO
PAa3MOTPUTHU OJJHOC U BE3aHOCT TEPeTHUIIE Ca YTOBOPOM O IPEBO3Y HOBOIOM
KOra jy je mpeBosuall 1 13ao.

6 E. R. Hardy Ivamy, Payne and Ivamy’s Carriage of Goods by Sea, London, 1976, 65. u name.

7  Mupjana Pagosuh, ,, TpaimiinoHo cBOjcTBO T3B. CTBAPHOIIPABHMX XapTHja Off BpEIHOCTU , AHanu
IIpasnoe paxynmema Yrusepsumema y beoepady, 1/2011, 299; Vso I'pabosar, I1n06udbeHo npaso
Penybnuxe Xpsamcke, Crumrt, 2003, 193.

8 He6ojura Josanosuh, Cao6pahajro npaso, beorpan, 2017, 194. u najpe. VicToBeTaH CTaB ce MCKPUCTAIN-
Cao0 M y CaBpeMeHOj MUC/I Y OKpyxemwy. Bup. Jlparo ITasuh, ITomopcko umosurcko npaso, Crymr,
2006, 186; [Tparan bonandya, [IpomemHo npaeo Pe6ybnuke Xpeamcxke, Crymrt, 2016, 196, pH. 845.
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ITIT OpHOoC TepeTHHIIE ¥ YTOBOPaA O IPEBO3Y

C 063upoMm fa ce yroBOp O IIPeBO3y I TePeTHNUIA IIOBOJJOM TOT YTOBO-
pa OIHOCe Ha JCTO, Tj. HA jeAMHCTBEHN IIpefiMeT IIpeBo3a — poly, y Hauesry He
61 Tpebaio TOBOANUTH, YOIIIITE, Y MUTatbe HBUXOBY CATP>KMHCKY MCTOBETHOCT.
[ITaBuie, TEpETHNIIA CE CMATPa JOKA30M O 3aK/bYy4€HOM YIOBOPY O IIPEBO3Y
(axo HUje 3aK/by4eH y IIcaHOj GopMiL), jep OH M IpefcTaB/ba OCHOB (Y3POK,
Kaysy) u3faBama TepetHuiie.” He o6asupyhu ce, mpu Tome, Ha (He)MoryhHoCT
JI0Ka3MBamba CYIPOTHE CA/IP>KIHE YTOBOPA Y OFHOCY Ha T€PeTHNILY, IIOTPeOHO
je YOuuTH Jla ce TepeTHMUIIA Y CBOjOj Cafip>KMHM, UIIAK, HajBUIIIEe OrpaHMYaBa Ha
TepeT (OTyZla M Has¥B) KOjU je IpefiMeT IIpeBo3a, a He U Ha yroBop. Hacympot
YrOBOPY O IIpeBO3y UMja je IIYHOBaXKHOCT YC/IOB/bEHA caryacHourhy obejy
cTpaHa (IIpeBO3MOIIA U MOMN/BAOLA) CTOj) TEPETHMIIA, KAO jeJHOCTPaH IIpaB-
HII aKT, 3a 4Mje je HOTIYHO IIPaBHO II0CTOjarbe MOTpebHa (YCKO IpaBHO I7Iefa-
HO) CaMO BOJ/ba jeJJHOT yrOBOpHMKa (mpeBosuolna).'” 36or rora, ako 6u caup-
KIHA TepeTHMIIe 6JIa pas/IMunTa y OQHOCY Ha Caip>KIHY YTOBOPA O IIPEBO3Y
KOj! joj je mpeTxommo M 300T Kora je M3faTa, OHAAa TO He OM YTHMLIAIO Ha
IIOCTOjatbe I IIYHOBAXKHOCT HY TEPETHUILE, HU YTOBOPA O IIPEBO3Y. Y TOM CMU-
C/Iy, OBaKBa CUTYyanuja ce y caobpahajHoM IpaBy ImocMarpa Kao OffrOBOPHOCT
ex recepto u ex scriptura, IpeMa KoMe ce IIpBa OJTOBOPHOCT 3aCHIBA Ha OJIHO-
Cy 13 YyroBOpa o IIpeBo3y, Tj. u3Mely mpeBosuolia 1 MOUNM/BAOLA, & PyTa Ha
OCHOBY TepeTHMIIe, Tj. M3Mel)y mpeBosuola 1 opnanrheHor MMaoIa TepeTHN-
ne. OBakBa JiBa offHOca (OATOBOPHOCTH) ITOCTOje y3uMajyhu y 063up cBe Impe-
BO3He ucmpase. MebyTum, oHM 106Mjajy Ha HApOUYMTOM 3HA4ajy caMo KOJ
TEPETHMIIE U TO CAMO Y C/Iy4ajy HheHOT IIpeHoca.

9 [ToTpe6HO je MMaTy y BUJY Jia TepeTHMIIA Huje (JopMa yToBOpa O IIPEBO3Y, KA0 U TO 1a HEeHO HEen3-
faBame WM Iy0/berbe MMa OM/I0 KaKaB yTHIj HA CaM yroBOP O HPEBO3Y, OJHOCHO HA HEroBO
nocrojame u cacras. H. Josanosuh, Cao6pahajro npaso, 194.

10  OsBaxBa IIpaBHA CUTYaIVja, IPELU3HNje PACIIOpe], IIOCTOjU M KOJ JOKYMEHTAPHOT aKpeuTIBA I1ie
aKpeuTMBHA 6aHKa Ha OCHOBY YTOBOPA O OTBapamby aKpeInTuBa (3aK/by4eHOr ca HaJIOTO/JaBIIeM —
KymieM po6e), 13jiaje akpeAUTUB Y KOPUCT IPOJIABIIA U3 OCHOBHOT IIOC/IA, jeJHOCTPAHO My ce 06a-
Besyjyhu mpema cajipkyum akpeuTUBHE ucrpase. JJakie, MaKo jefHOCTPAHO M3IATU AKPESUTUB
JMa 3a CBOj OCHOB M3JjaBaiba IIPETXO/IHO 3aK/by4eHV YrOBODP O IPOJajy, KoMe OM Cafp>KMHCKU
TpebasIo J1a OfiroBapa, 1a ra y moriefy YMHui0M ,IpeciuKa“ v IIPeTBOPH Y jeTHOCTPaH akT (Tj. ABe
yyHMAOe U3 JMCTAaHLMOHE KYIOIIpoJaje Aa CaKMe Y jeiHy U3 aKpeIyuTBa — JOAYIIe YC/IOB/beHY),
MITAK je aKkpefuTiB GOopMaTHOIPABHO HE3aBYMCTAH Y OJHOCY Ha IIPETXOAHY YTOBOP. Y TOM CMUCITY,
aKo je JOMLIIO IO CAP>KMHCKOT OJICTYIIamba aKpeAMUTUBA Y OJHOCY Ha IIPETXOHM YTOBOp, 6aHKY U
KOPMCHMKa aKpenuTusa he o6aBesmBaTyi caMo akpefuTyB. VICTM HauMH pa3MMIbamba ce MOXe
HPYMEHUTU U Ha OJIHOC YTOBOPA O IIPEeBO3Y U TePETHMIIE.
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Ilok ce TepeTHMIIa He IpeHece Ha Tpehe /uile, y lbeHOM OJHOCY OCTajy
JICTa OHA JIMIa KOja Cy 3aK/by4iIa ¥ yroBop o mpesosy.'!! ITpeHocoM, mommm-
JbJIAL] M3/IAa3M M3 OJHOCA II0 OCHOBY TEPETHINIIE ¥ Ha IberOBO MECTO CTyIIa
Tpehe ymuie kao ctuuanan TepeTHute. Iloce6Ho je BakHO mctahm ma Tpehe
Nnle, PafibOM IpeHoca — MHIOCAMEHTOM, CTUYe IIpaBa U3 TEPETHUI[e OPUTHU-
HapHO, a He gepuBatnBHO."> OHO CBOja ITpaBa CTHYe HE3aBICHO O] IIpaBa Koja
je IIpeHoCWIal] IMAOo II0 OCHOBY YTOBOPa O IIPEBO3Y, jep YTOBOP O IpeBO3y Ha
1heTa VI HUje IIpeHeceH, Hero CTUYe caMo IIpaBa IT0 OCHOBY TepeTHue.” Jlomy-
IIe, IIpaBa I3 TepeTHMIle CAAP>KMHCKM IpaTe IpaBa U3 YrOBOpa O IIPEBO3Y,
TN aKO IIOCTOje OACTYIama, CTUIIA/IAL] TepeTHuUIle he MMaTy camMo IpaBa U3
e, @ He U 13 YroBOpa IIOBOJOM Kora je uspmara. CyIpOTHO je ca TOBapHUM
JMCTOM. VIaKo cafip>ky BPJIO C/IMYHE CACTOjKe KAao M TepeTHUIIA Y IOIJIeRy
ompebuBama u mpefcTaB/batba TepeTa Kao IpeaMeTa IpeBo3a, TOBAPHU JIUCT
ozipebyje BuLIe yToBOp 0 IpeBO3y, Hero caM IpefMeT IIPeBo3a, Te Y TOM CMMU-
CITy He nocefyje camoctanHoct (oTyhuBoct) y ofHOCY Ha caM yrosop. '

ITocroje cxBaTama fa 3aKOHUTH, Tpehn, cTumamal TepeTHNLe He MOXe
Jla CTeKHe BJIle TIpaBa Hero IITO je MMao IpeHoCIal] (a II0 OCHOBY YTOBOpa O
IpeBo3y). AKO je, IPEeHOCWIAL] IMAO0, Ha IIpMMep, HeBa/baH IPaBHM OCHOB Ha
IpeaMeTy IIpeBo3a, OHfla caBecHM Tpehu crunamarn tepernmie Hehe crehn
Ba/baH IIPaBHM OCHOB, MAKO je OHa IIpeHeceHa MHocaMeHToM. OBakBa CXBa-
Tamwa Cy IT0CeOHO M3pakeHa Y aHIVIOCAKCOHCKOM IIPaBHOM MOAPYYjy Y KOMe ce
TepeTHUIIA He M3jeJfHayaBa Y IMOTIYHOCTU Ca MEHMIIOM Y IIOIJIe[ly CBUX CBOj-
CTaBa XapTuje off BpeAHOCTH, Hero IpOCTO MpencTaBba poby. Y TOM CMIUCIY,
OHaj KO HeMa HM IIOCpejIHA IIpaBa Ha pobu (p>KaBUHY), He MOXKe IIPEHOCOM
YIMHNUTH Jla X Tpehe caBecHO yuile uMa. 3aTo ce CMATpa /ia je TepeTHUIIA Y,
Ipe cBera, EHIMIeckoj mpuomKHMja 110 CBOjCTBMMA TOBAPHOM JIVICTY KOHTH-

11 IlraBuue, oxpehern npaBHM pe>xuMy U3pMUNTO U penBubajy aa y onHocy usMeby nmpeBosHmka
U KpliaTesba, ofipefide 13 yroBopa o IPeBO3y Cy jadye IpaBHe CHATe y OfHOCY Ha OHE M3 TePEeTHMIIE.
Bun. Handelsgesetzbuch - HGB (mocrymuo wa: https://www.brennecke-partner.de/656-
HGB_108589, 10.4.2018), map. 656, ct. 4; CMNI (enr. Budapest Convention on the Contract for the
Carriage of Goods by Inland Waterways), un. 11.

12 Hacynpor 0BakBOM CTaBy, Y EHITIeCKOj HOI[HMjM, 3aKOHUTH, CTUI]A/IAL] TEPEeTHUIIM MIMA JMICTa IIpaBa
HOBOJIOM yTOBOpa O IIPEBO3Y ,Kao Jia Ia je OH, IMYHO, U 3aKk/byuno”. Simon Baughen, Shipping
Law, London, 2004, 43.

13 IlpeBoswial ce, fakje, He MOXKe IO3MBATH HA IIpaBa M3 yroBOpa O MPEBO3y IIpeMa CaBeCHOM
(3akoHuTOM) MMaoly TeperHuiie. Mupocnas Ilasmmunh, ,Ilomopcka TepeTHuIa - caBpeMeHe
TeHJIeHIIMje pa3Boja“, ITpobnemamura HO6UX ye080pa y mehyHapoOHomM mparcnopmuom npasy (yp.
Munopap Jocunosuh), Beorpan, 1996, 25.

14  Ana Kumpan, Jasenko Marin, ,, Teretni list u kopnenom, pomorskom i zra¢nom prijevozu®, Pored-
beno pomorsko pravo, 163/2009, 61, 68.
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HeTaJTHOT TUIIA, HEeTo IITO je XapTuja off BpefHocT."” 360T Tora ce YMHM fia je
TepeTHMIA Y TOM IIPAaBHOM IIOAPY4jy O/VKa yroBOPY O IPEBO3Y, a IITO MOXKe
lla MMa Ja/by HMOCIeNUIy Ha HUIITABOCT apOMTPaKHOI CIIOpasyMa Koju Om
IIOCTOja0 CaMO y TePETHMUIIN, A He M Y YTOBOPY O IIPEBO3Y.

Ca ppyre cTpase, y KOHTVHEHTA/IHOM, I1a ¥ Y aMEPUYKOM IIPaBY, TEPET-
Huna ce cMarpa XapTI/IjOM O, Bp€OHOCTN y CBOM K/IACMYHOM IIOMMalby, IIa
CXOIHO TOMe ¥ CaBeCHM CTUILA/Ial] TepeTHMIle MOXKe Jla CTeKHe BMIe IIpaBa
HEero IpeHOCwIall (aKo je IOTOY MIMA0 IIPABHO HeBa/baH OCHOB HA IIpeJIMeTy
IIpeBO3a KOjyi TepeTHMIIA MIpefiCTaBsba).'* TuMe ce TepeTHUIIA Y OBUM IIPABHUM
HOIpyYjuMa yAa/baBa off yTOBOpa O IIPeBO3y IIOBOZIOM KOTa je U U3JaTa, CTBapa-
jyhu HesaBMCTaH OJHOC HEHOT ITOTOMEr CTUIIAO0IA ¥ IIPBOOMTHOTr M3JjaBaolia.
To pape Moxke [la MMa ITOC/IEAMILY M HA ITYHOBKHOCT apOMTPayKHOT CIIopasyMa
KOjJI je cafip>kKaH y 10j, aIi1 He ¥ Y YTOBOPY O IIPeBO3y 11 0OPaTHO.

IV Ilo3suBame y TepeTHUIIN HA YTOBOP O IIPEBO3Y

C 063upoM Ha jaCHO M3PKEHY Pas/IUKy TePeTHMIIe ¥ OJHOCY Ha yro-
BOP O IIPEBO3Y KOja Ce MCII0/baBa, IIPe CBEra, Y CAMOCTA/THOM II0/I0XK3jy HeHOT
CaBeCHOT MMaolla IIpeMa IPeBO3MOLY Kao M3JIaBaOlly, IIOCTAB/ba Ce MUTAHA
IPaBHOT 3Ha4aja Koju MMa [03uBajyha HOpMa y TepeTHNUIIN, a KOjOM Ce YIIy-
hyje Ha openbe yropopa o mpeBo3y. Hanme, HepeTKo ce y IpUBpeIHOj IIpaK-
CU JIelllaBa Jja ce Y TepeTHMUIY YHOCH IpaBuIo Aa he ce ce ogpenbe yrosopa o
IPBO3Y IPUMEILUBATY 1 Ha CTUI[A0LIAa TEPETHMIIE KOjU HUje, MHULNjATTHO, HIA
3aK/BY4MO YTOBOP O IIPeBO3y IIOBOJIOM KOTa je TepeTHumIla uspara.” OBaksa
HOpMa MO>e Jla MMa HapO4UTO BeJIMKM 3HAYdj aKO je Y YyTOBOPY O IIPeBO3y
camp>kaHa apOuMTpakKHA KIay3yla, a y CaMoj TepeTHMUM je HeMa. BakHOCT
O/ITOBOpA Ha OBO IINTabe MOCTaje M3PAXKEHMje aKO Ce CXBATU BaXKHOCT caMe

15 Y EHIseckoj ce TepeTHMIA, YIPKOC TOMeE IITO Ce 03HauaBa Kao XapTuja off BPeIHOCTH, CYIITHHCKN
He CMaTpa XapTHjoM OJf BPEJHOCTH LITO je HOCeOHO YOUWBMBO IIPVINMKOM BEHOT IpeHoca. Jenyje
3aBOJI/BMBO U 0OMatbyjyhe 3a KOHTMHEHTA/THE IIPaBHYKeE Jia KyIIal] IIpaBa Ha poOu cTuye Kajia je Ha
Ibera MpeHeceHa TePeTHILIA Y J]a X je CTeKao, yIIPaBo, 300T fiejcTaBa IPeHOoca TepeTHMIIe Kao Xap-
THje O] BpeHOCTH, a IITO je HetayHo. Kymialy u npopasaii, 3apaBo uMmajy cnobojy a y yroBopy
openie kaia he npasa Ha pobu na npeby Ha Ky, ma ako (1ITo je, nHave, Hajuenthe) oxpeyne na
he ce To HoroaNTN IPEHOCOM TEpETHMIIE, O IIPEHOCA IIpaBa Ha poOM HMje OIIIO 300T YNtbeHNIe
MHJIOCHpamba TePETHHIIE, Hero 300T Tora IITO je Y caMOM YTOBOpY O Ipojaju 6uio npeasubeno fa
he y Tom TpenyTky mohm mo mpenoca npasa. JJakie, yroBOpHUIM Cy MOITIA a IpefBULE M HEKN
apyrm (paHuju WM KacHUjM) 4MH Koju he 3a mociepyily mmaTy IpeHOC IpaBa Ha po6u. Ewan
McKendrick, Goode on Commercial Law, fourth edition, London, 2010, 981.

16  Caslav Pejovi¢, ,Documents of Title in Carriage of Goods by Sea under English Law “, Poredbeno
pomorsko pravo, 158/2004, 48, 49.

17 Heiko A. Giermann, Die Haftung des Verfrachters fiir Konnossementsangaben, Hamburg, 2000, 63.
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apbuTpakHe KiIasyne, Ipelin3Huje BbeHa ,Moh", Koja ce cacroju y ofpebusa-
1Y MepOJIaBHOT IIpaBa 1 apOuTpakHe (a He CyficKe) HA/IeKHOCTH.

Vmajyhn y Bumy os6mpHOCT moctefuie Kojy 6u nosusajyha HopMa y
TePeTHULIM MOIJIA Jia CTBOPM, IOJMHAMa Ce Tparajo 3a MepWIoM Koje Ou
ITOCTTY>KIJIO Ia Ce Ha M3BECTaH HAa4YMH YCTAaHOBM Jja /I CafipyKMHa YyroBopa o
IpeBO3y obaBesyje MMaolja TEPeTHNUIE, AKO Y 1b0j II0CTOj| IIPaBIIO Jia Ce CBe
ozipezibe yroBopa 0O IIpeBO3y IIPOTEXKY U Ha Tpeher, 3aKOHNUTOT, IMAaoILia TepeT-
Hute. Kako 61 ce oBoM mpo67eMy 6711Ke TIPUILJIO, IpOyYaBaHe Cy pasnmynTe
BPCTe I03MBajyRuX HOPMU y TepeTHMIM ¥ JIOIUIO Ce IO IPAaBHO 3HAYajHOT
pasBpcTaBama y [iBe IpyIe — OIuTe 1 u3puunre (KOHKpeTHe). OMIITE 1O3M-
Bajyhe HOpMe cy OHe NyTeM KOjUX Ce jeJHOM peueHMI[OM, Ha jef[HOCTaBaH,
IIPOCT HAYMH YCTaHOB/baBa Jia he ce cBa IpaBmIa Koja IIOCTOje Y YTOBOPY O
IpeBO3y NPMMEHNUTH U Ha TepeTHMIY. 3a Pas/IMKy Off BUX, U3PUIUTUM (KOH-
KpeTHUM) No3uBajyhuMm HopMaMa ce IpaBuIa U3 YyTOBOpa O IIPEBO3Yy YHOCE Y
caMy TepeTHUIly, unHehn, y cTBapy, HAKOH YHOIIeHa, 3aIlpaBoO IIPaBIIA U3
TePeTHMIIE, a He U3 YTOBOPA, YMMeE Ceé He Yrpo)KaBa CXBaTarbe O TePETHUIN
Kao jeJHOCTPaHOM ITPAaBHOM aKTy IIpeBo3Mola.'® JacHO je fa MOTOmba, U3PUIM-
Ta, BPCTa M03MBajyhux HOpMM Jeslyje IpaBefiHMje, jep ce BeHNM I0CTOjambeM
IIPAaBHY OJJHOC YMHU CACBUM WU3BECHUM, 0e3 IIOTOMer, CYBUIIHOT 1 Oesmo-
TpeOHOT TyMauema Kaja HacTaHe ciop.'” Iloce6HO je TO yowbnBo Koz apbu-
TPAKHUX K/Iay3y/a KOje yITUYy He CaMO Ha MEPOJABHO IIPaBO, HETO IIpe CBera
Ha MecTo rfe he ce crop pemasaTy, a ITO HUje 3aHeMap/bUBO MMajyhn y BUay
la je IIOMOPCKa TPrOBYMHA YHMBep3a/Ha KaTeropyuja M HuUje OrpaHMYeHa Ha
IIPOCTOP jeiHe Jip>KaBe (jypucaukiuje). 300r Tora je, CBakako, Ipernopybu-
BO JIa Ce CafIp>KMHA apOUTPXXHOT CIIOpasyMa Hala3) Ha CaMoj TepeTHUIN, jep
ce jelMHO TaKO HECIOPHO MOXKe TBPAUTH fa apOuTpa’kHa KIaysyla Besyje
cBakor 6ymyher 3aKOHMTOT MMAoIla TepeTHUIlE U3 IIPOCTOT PA3JIOTa ILITO jy je
OH MOTA0 JIUPEKTHO U3 CA[p>KIHe TepeTHMIIe casHaTH.>

18  WBo I'pabosan, ,,Onpende yroBopa o IpujeBo3y CTBapy MOpeM Kao CacTaBHM JMO TEpPETHMIE,
36opHux padosa IIpasnoez paxynmema y Cnaumy, V/1967, 61.

19  Cprucku 3akoH o Tprosaukom O6pogapcTBy, Takobe, npegsuba na he ce npasma us yrosopa o npe-
BO3y a Ha Ko0ja ce TePeTHUIIA U3PUH4 Mo MO3MBa CMATPATH HEOIBOjUBUM JIEJIOM TepeTHUIe U 06a-
BesyBaTH OB/anIheHOr MMaoIla TepeTHMIe Koju Huje Kpuatesb. OcTaje camo HejacHo mita he ce
CMATpATH UPUYUMUM TI03UBABEM — JIa I CaMO TO JIa Y TepEeTHUIY II0CTOj1 OIIITa ofipen6a a he
ce CBa IIpaBMJIa M3 YrOBOpPa O NMPEBO3y IMPYMEHNUTH M Ha JOLHMjET MMAoLa TepeTHULe VWIN, MK,
TAaKCAaTMBHO HaBoleme IpaBmIa U3 yroBopa o IpeBo3y a Koja he nmmaona repernuiie 06aBesyBaTi.
Y norneny apOuTpaskHe Kiaysyre, fefyje, ia 61 II0TOme pellere 6110 IpaBefiHuje, jep je u3Be-
cumje. 3akoH o TprosaukoM 6pomapcrsy — 3TB, Cnyxbenu enacnux PC, 6p. 96/2015, u. 311.

20 Yvonne Baatz, ,,The Conflict of Laws®, Maritime Law (editor Yvonne Baatz), second edition, Lon-
don, 2001, 5.
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V Ilojam apOuTpakHOT ciopasyma

ApOuTpa>kHu CIIOpa3yM IIpefCcTaB/ba CaIIACHOCT cybjexaTa 13 ofpebe-
HOT' [IPaBHOT OJHOCA Jla CBAaKM CIIOP KOjyu O M3 mera Ipousalao penre Ipey
apOuTpakoM, a He IIpefl CYZOM Ifie OU ce, Y HeOCTaTKy TaKBOT CIIOPasyMa,
MHaye, pellaBao. ApOUTpaXKHO pellaBame CIopoBa y caobpahajuom, a moro-
TOBY y IIOMOPCKOM IIPaBy, je IPWIMYHO YeCTO M3 pasjiora LITO je OBa IpaHa
IIpaBa HY)KHO HajyjegHadeHMja, jep ca coO0OM He3ao0MIasHO HOCH e/leMeHaT
VHOCTPAHOCTN € 003MpOM 0cOOMHY JienmaTHOCTH caobpahaja ma y Toky camo
jemHOT mpeBo3a Hajuenrhe Kosasy y KOAMp ca HEKO/MMKO jypucaukunuja.®' Vs
TOT pasjiora, He caMo LITO ce TeXKWIO Jia ce Ha MelyHapogHOM HMBOY HaIyO-
HaJTHa TIpaBa 1ITO BUIIe PUOJIVKe, HETo 1 Jla cé CAaMUM Cy0jeKTIMa Koju yJe-
CTBYjy y caobpahajy omoryhu a Ha IpucTynadHMju U IPOLEAYPAIHO jeiHO-
CTaBHMjJM HAuMH pellaBajy CBOje CIIOpoBe IIpell apOUTPaKOM, YMecTO IIpeq
cynoM. Y TOM CMUCITY, apOUTPaXKHM CIIOPA3yM Ce YMHI BeOMa PacIpoCTpame-
HIM Y IIOMOPCKOM IIPaBy, a CBOje Hajehe IpucycTBO IOKa3yje y yrOBOpY O
npeBo3y pobe (Te TepeTHUIM M3IATOj MOBOAOM Ibera).”” HacympoT Tome, y
oppebhennM obnacTuMa apOUTPAKHO pelllaBambe CIOPOBA HIMje TO3BO/bEHO U3
pasjiora 1mojavyaHo M3pakKeHMX jaBHUX MHTEPECa, a KOju ce Y IIOMOPCKOM IIpa-
BY Be3yjy, IIpe CBera, 3a CTaTyCHa — CTBapHa IIpaBa Ha 6poxy.”

21  Glenn R. Bauer, ,Maritime Arbitration in New York®, International Business Lawyer, 8/1980, 306.

22 Kapa ce roBopy 0 pacpoCTpambeHOCTH apOUTPASKHOT CIIOpasyMa y HOMOPCKOM IIPaBy, MIC/IM Ce Ha
IIMPOK OIICET OJJHOCA Y KOj!Ma ce OH jaB/ba. MuMo Beh HaBelleHMX YyToBOpa O IPeBO3y, Te YroBOpa O
uckopuithaBamy 6pojioBa Ha JIpyTy HauMH (Ter/berbe, CIIacaBame, 3ajefHNIKa XxaBapuja UT.), apou-
TPAKHM CIIOPA3yM Ce jaB/ba ¥ Y PaJHOIPABHIM CIIOpoBuMa n3Melyy 6pojiapckix KoMIIaHMja 1 II0Mo-
pana (ywmydyjyhm y mux He camo npodecroHalHa /MIa Koja IpuIajajy mnocaay 6poja, HEro u
nomohHa ymIja 1 ocrasie 3arocieHe — I0ceOHO Ha TYPUCTUYKMM OpOIoBMMA, T3B. Kpy3epuma). OHo-
JIMKO KOJIMKO Ce apOMTPaKHM HAYVMH pelllaBara CIIOpoBa y 06/acTy YrOBOPHOI McKopuinhaBama
6pojI0Ba UMHM HOJECHNM, TOJIMKO Ce OH YMHM HEIIOJECHMM 3a pelliaBarbe offHoca usMmeby 6pomap-
CKMX KOMIIaHWja M OCTa/IMX, OOMYHNMX 3aIlOC/ICHNX, ¢ 003MpOM JIa MM Hajuelthe He rapaHTyje IIyHO
OCTBapeme paJiHMX NpaBa, uMajyhu y Buiy unmeHnIry na ce apOurpaxka yropapa ca MECTOM Koje je
3HATHO YIa/bCHO O] CTA/IHOT OOPABUIIITA 3aII0C/ICHOT WM KOHKpeTHM Opoji TyAa Hy 67M3y He Iposia-
3u (mpuMepa paju, nocroje 6posrapcke Komianuje n3 EBporie xoje sanonypasajy moMmohHo 0co6/be
u3 jyroucroute EBporte, a y yroBopyuma o papy ce mpensuba apourpakHa knaysyna koja oxpebyje
apouTpaky y bepmynu Kao HaJIeXHY 3a pelllaBarbe eBeHTYaTHOT CIIOPHOT Of{HOCA. JacHO je Ja oBa-
KBa Kz1ay3yna uma onspahajyhe yiejcTBo Ha ymyirame y eBeHTYalIHM CIOp Hpel apOMTpaxoMm, jep
caMo IIYT JIOT/Ie, 00eCIIpaB/beHOM PajiHMKY 13 jyroucroune EBperno obecMmuirbaBa 3a10BojbaBajyhy
3aLITUTY PaJ{HOT IpaBa). Yrosop Op. 451424 6popapcke kommnanuje Princess Cruise Lines, Ltd.

23 C o63mupoMm ja ce 6poj; y IIpaBHOM CMUCITy CMaTpa HelokperHouihy, OTyAa H0/a3u U OlpaBiabe
3a cXBaTame Jla NMOBOJIOM CIIOPOBA M3 THMX OfHOCA Huje Moryhe yroopuru apéurpaxy, jep Beh
HOCTOj¥ MCK/bYYMBA HAIJIEKHOCT Cyfia OHe JIpyKaBe Y YMjM YIMCHUK 6poJoBa je KOHKpeTHM Opoj
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Y morneny mejcTBa apOUTPUTPaKHM CIIOPasyM IIOKasyje OCHOBHY 0CO-
6uny pa npensuba ma he ce cmop pemaBatu mpep apOUTpaskoM, a He IIpef
CyfoM. Y TOM CMICITY, YOWBMBO je IeroBO HO3UTUBHO (apOUTPaXKHO) U Hera-
TUBHO JIejCTBO (BaHCYACKO pelllaBambe cropa).** Ho, ma 6u apouTpakuu cropa-
3yM, YOIIIITe, MOTA0 JIa MCIOJB CBOje I€jCTBO, HEOIIXOJHO je ia je MyHOBaXaH,
OJfHOCHO JIa Ta je TAKBUM OKBa/IM(NKOBa/Ia KOHKPeTHa apOUTpaka Ipef; KOjoM
ce IETOBO IIOCTOjambe M pasMaTpa. Ilopen apOUTpabMIHOCTH, Te CIIOCOOHOCTH
3a IETOBO 3aK/by4erbe, Kao jeflaH Off OCHOBHIUX, a/Ii U HajBUIIe VMCKYyTOBAHIX
yC/I0Ba 3a MyHOBAKHOCT, jecTe (hopMa apOUTpPa>KHOT CIIOPasyMa.

VI ®opmanHu yCI0B 32 MyHOBa)KHOCT apOUTPakKHOT
criopa3yMa y TepeTHUIN

dopMmanHK YC/I0B IYHOBKHOCTY apOUTPaXKHOT CIIOpasyMa ce cacToju
y TOMe 1a OH Mopa Jia 6yzie 3aK/pydeH y micaHoj ¢popmu. Kao pasyior ob6aBesHo-
cru popme ce Hajuenrhe HaBOAM fja ce IyTeM apOUTPaXKHOT CIIOPa3yMa VICK/bY-
qyje Cy[ICKO pelllaBarbe CIopa Kao rapaHTOBaHM M yoOMdajeHy HAaulMH pellaBa-
1ha CIIOPOBA, IIa Ce Y TOM CMMC/TY HO3MBabe Ha apOUTPAKHO pelllaBambe CIopa
Tpeba YIMHUTH YOWbUBUjUM IIyTeM IIMICMEHa Y KOMe je JIOTOBOP O apOuTpaxkn
cagpskaH. Takobe, omakIiIaHo JoKa3uBambe OBAKBOI M300pa pellaBama Cropa je,
Takobe, jenaH off pasjora 3a mberoBy mcany Gpopmy.” Mako IOCTOje 1 KpUTHKe
CXBaTama O HY>KHOCTH GopMe apOUTPa>KHOT CIIOpasyMa, Te 3aXTeBU 32 HeHO
yOnaxkaBame, miucaHa Gopma U Jjajbe 0CTaje OCHOBA apOuTpaxke, OHOCHO IIPBU
3HaK CUTYpHe BOJbe CTpaHa y IIUTAmY Jia Cy CBOj CIIOP JKeJleie Jia pellle, YIIPaBo,
npey apoutpakom.”® Jlaxe, ma 61 apOUTpaKHM CHOpasyM OMO IyHOBaKaH,
HEOIIXO[HO je ma Oyme y mucaHoj GopMu U Ja je 3a;ucra CIopasyM CTpaHa y
INUTay. Y TOM CMUCIY, TIOCTaB/ba Ce INTakbe Ja I II0CTOjI apOUTPaXKHU CIIO-
pasyM Koju je cajip>KaH y YTOBOPY O IIPe€BO3Y, a Ha KOj/ ce TepeTHUIIA I03MBa,
OJJHOCHO Jia /I Cy JIMLA KOja Cy Ta 3aK/by4iIa, oBlaiiheHa Ha 1beroBo 3aK/bydn-
Bambe JI jOII BaXKHUje, Koja cy /mia obyxBaheHa mimMe.

VII Ap6utpakHa Knaysyna y TepeTHUI

M?:I[BOjeHO pasMaTpame TEPETHUIE, T€ IEHOT OJJHOCA, YOIIUITE IIOBE-
3aHOCTN Ca YTOBOPOM O MIpPE€BO3Y, UMAIO je 3a Wb Na IPY>XM OCHOBY 3a

yicas. O MCK/bYy4IMBOj HAIUIOKHOCTH BUA. Aniekcaniap Jakiumh, Mehynapooro epaharcko npoue-
cHo npaso, beorpaz, 2016, 160. 1 name.

24  Muonpar Tpajkouh, MehyHapooHo apbumpasro npaso, beorpaz, 2000, 288.

25  Tamo Kuexesuh, Bragumup ITasuh, Ap6umpana u ADR, beorpay, 2009, 47.

26  JeneHna Ileposuh, ,IlyHoBa>kHOCT yroBopa 0 apburpaxu”, MehyHapooHa npuspedra apoumpaia
- cmara u nepcnexmuse (ypenunk Mupko Bacwnesnh, Beorpan, 1997, 134.
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3aK/by4aK JIa /I je apOUTpasKHY CIOPasyM U3 TepeTHUIle (VIN OHaj U3 YTOBO-
pa, a Ha KOji ce TepeTHMIIA IT03MBA) jefHAaKo obase3yjyhu 3a cBa /mia Koja cy
IPWIVNKOM HeHOT IpeHoca ITOCTAIN 3aKOHUTU MMaolu. Y morieny ¢opme,
aKo je apOUTpa’KHY CIIOPa3yM CaCTaBHU JIeO YTOBOpa O IPeBO3Y, a Y TepeTHMU-
IV [TOCTOj U T103MBajyha HOpMa Ha Taj yrOBOP 4MHM Ce Jja He IIOCTOjI IIperpe-
Ka 7la ce apOuTpakHM CIIOpasyM cMaTpa obaBesyjyhum 3a 6pomapa u mpBor
uMaola TepeTHulle. HamMe, Mako TepeTHMIIA IIPeICTaB/ba jeTHOCTPAHM IIPaB-
HI aKT Opopjapa, Te y TOM CMUCIY, YCKO IIOCMAaTpPaHO, CaMO IbETOBY BOJBY,
UIaK ce He 0M MOTao Aa OfpeKHe IPJCTaHAK Ha apOUTpakKHy Kiaysyry (1
YOIIIITe Ha CBY OCTA/Iy Cafp>XMHY TepeTHUIle) beHoT IpBor uMaoua. OCHOB-
HM PpasJIor 3a OBAKBO CXBaTarbe Ce CACTOjy Y TOMe JIa je IIPBU MMaal] TePeTHN-
e (KpLaTesb, MOLINM/baIAL]) UMAO IIpe] cCOOOM CaIp>KMHY TepeTHMLE IIpe Hero
IITO jy je 6pofap M3Ka0, 06aBe3aBILy ce pagmboM M3faBama. CBOjy BOBY Ia ce
o6aBexxe II0 TepPeTHUIM OpOJap je IeMOHCTPYUPAO HeHNUM IOTIUCHBABeM (U
C/IefICTBEHO TOMe NPeajoM KpLiaTe/by), a/IU je TO YIMHIO TeK HaKOH LITO jy je
daxTuUKy Kprare/b momyHMo (y cMucIy pobe Koja je ImpemMmeT IpeBosa).”
YumweHna jja KplaTesb Hje caM yHeO KIay3y/y o apouTpakn (Kao HITo je TO
YUIMHIO ca ITOfjall¥Ma Be3aHNUM 3a IIpeIMeT IIpeBo3a), He Offy3MMa Ha 3Hauajy
MI3HECeHOj TBPAILYL, jep je KpuaTesb Beh 6110 YIIO3HAT ca 1Ie/IOKYITHOM Cafip>Ki-
HOM TEpeTHUIIe IIpe Hero IITO je OHa, Y IPaBHOM CMICITY, M3JjaTa. 3aTo ce y

27 3TB, . 306, cr. 3. Tepernuiy y ume 6poziapa IOTIMCYje 3alIOBEJHMK Opofia KOju MMa YIIOTy
nyHoMohHuka 1o 3anocnemwy. O6uM opamhema 3anoBegHuka Opojia je, CBaKako, OrpaHUYEH,
IETOBMM pPajilbaMa Be3aHMM 3a IUtoBu0y 6poza u npexmer npesosa. Ho, na m je 3amoBegHuK
opyamtheH u jja 3aK/byun apOUTPAXKHU CIIOPA3yM, OJJHOCHO CIIOpasyM o usbpaHom cyny? Ynum ce
Jla HeMa IIpelipeKa Jia MOCIOBHYM ITyHOMONHMK TaKaB CIIOPA3yM 3aK/byuM, ajii Jia TakaB CIOPA3yM,
MIIAK, M371a31 U3 Kpyra I10C/IoBa 3aII0BeHNKa Opojia. Y omTe, IyHOMORHMIIN 110 3aI0C/Ieby Haj-
yenthe nMajy osainhere 1a CK/1anajy 1 M3BpIlIaBajy OHe II0C/IOBE KOjU Ce YCKO BE3aHM 32 IUXOBO
PaJIHO MeCTO. Y TOM CMMCITY, 3aII0BeHMK je caMo IIpeicTaBHMK Opoziapa Ha 6pojiy 3a BpeMe IIIo-
BujiOe, a apOMTpaKHM IOCTYNAK Ou ce, Y C/Iydajy Jia CIIOp HacTaHe, CBAKaKO BOJMO Ha KOIIHY,
IaKse, u3BaH Opoja, Ijie 3acTyIHMYKA oBjairherma 3aloBefHMKA Ipectajy. Mebytum, kapma ce
panu y nosusajyhoj oxpen6u y tepeTHuny, y Kojoj ce oxpebyje na he ce npaswmia us yrosopa o
IpeBO3y IPUMEHMBATU ¥ HA MMAolla TepeTHuIe, a Meby kojuma je m apOuTpaxkHy Cropasym,
Ienyje Jia 3al0oBefHMK Opojia TaKaB CIIOpasyM Huje Hu 3aKk/byuno (Hero 6pojap). To nponsnasu us
YMEbeHMIIE [Ia 3aII0BEHNIK HOTIMCYje CaMO TePEeTHMITY KOja ce I03MBa Ha HeKy oipefi0y yroBopa o
HpeBO3y (KOHKPETHO apOUTPaXHY KJIay3yily), a KOjU OH HHUje 3aK/by4lo, 11a Ce CTOTa HY He JT0BOJIN
y IMTame HberoBo IMpaBo fia ra 3axpyun. Ca ipyre cTpaHe, feinyje ja 3all0BeHUKY He 6u Tpebano
YCKPaTUTU NPABO Ja CAMOCTATHO 3aK/byuyl apOMTPAKHM CIIOPAa3yM, MUMO CajipyKMHe YyTOBOpa Ia
yHocehu y reperHuity, ¢ 063upoM sja 61 TakBa, eBEHTya/IHa, apOuTpaXka pacipas/bala caMo CIIOp
Koju npomsahe 13 npeBosa pobe, a MoBojOM Te unHMAOE (IIpeBo3a), 3alOBEHNK HECIIOPHO MMa
ynory 6pozapeBor nyHomohHuka 1o 3anocnemwy. Jaksa Barbi¢, ,Zapovjednik broda - punomo¢-
nik brodara po zaposlenju®, Zbornik Pravnog fakulteta u Zagrebu, 1-2/2008, 30; Mupxo Bacnbe-
Buh, Komnanujcko npaso, cenmo nspame, beorpaz, 2012, 107.
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HEMaYyKoj MPaBHOj TEPMUHOIOTUJM jaCHO M Pas/MKyjy pajiba IIOIyHE TepeT-
HIIle U pajiba HeHOT M3laBama.”® 3aTo, MaKo Ha TEPeTHMUIM IOCTOjU CaMO
jemaH HOTINC, HOTINC IEeHOT M3JaBaola, Opopapa, KojuM HOTBphyje cBOjy
pafmy M3[laBama, He OfipMdue OBOj MCIpaBM 3axTeBaHy IMCaHy GopMy Y
HoIIefly apOUTPaXKHOT CIIOpa3yMa, jep je jacHO Jia Cy IIOBOAOM e U3pakeHe
BOJbe 00e CTpaHe U3 YTOBOpa O IIPEBO3Y.

OBakKBO cXBaTamwe je, YOIIITe, Y CaBpeMEHOM apOUTPaKHOM IIPaBy
npuxBaheHo Tako MTO je yo/maskeHa cTporoct ¢popme apOUTPaXKHOT CIOPa3y-
Ma y cMUCTy fia he ce cmarpaTu fa je uciymweHa IycaHa GopMma 1 ako ce y
IVICAHOM YTOBOPY CTPaHKe [I030BY Ha JPYro IMCMEHO Y KOMe je apOuTpa>kHu
cIlopasyM cajipkat.” MebyTuM, JOCTTOBHO, je3sUYKM TyMadeHO IPOM3Ia3N Ia
Ce TAKBO I103UBambe Y TEPETHNUIIN Ha YTOBOP O IIPEBO3Y Y IOIJIely apOUTparKHe
K/1ay3yJie He O CMaTpajio Ba/baHUM Y CMUC/TY ITyHOBRXXHOCTY, jep je IpefiBu-
beno ma ce yroBop (kao ABOCTpaHM aKT) M03MBa Ha IMICMEHO, A He U TepeTHU-
1ja Kao jeJHOCTPaHM akT. [lakie, 1Mo mpaBwry Mojen 3akoHa 1 CPIICKOT 3aKO-
Ha 0 apburpaxxy, GpopMa apOUTPAKHOT crlopasyMa 611 ITOCTOjaTa caMo ako 6u
OH, Ka0 TaKaB, [I0CT0jao, Y TEPETHNUIIN, & YTOBOP O IIpeBo3y (Koju cy obe cTpa-
He ITOTCIINCAJIe) Ce MO3MBa Ha 1Y, a/IM He M OOpHYTO, ako 61 OH (cropasym)
IIOCTOja0 y YTOBOPY O IIPeBO3Y, @ Y TepeTHUIIN Ce caMO TI03UBa Ha mera. AKO
611 ce OBaKBO IIPaBWIO O YOIaKeHO] (GOPMU CMATPAJIO MI3Y3€TKOM, IIPOU3TIa3N
Jla ra Tpeba TYMadMTH YCKO, OTHOCHO CMATpaTH Jia yCIoB mycaHe ¢popme HUje
VICTIYEbeH aKO je apOMTpPaKHM CIOpasyM Cafip>kaH y YrOBOPY O IIPeBO3y, a
TepeTHUIIa ce Ha mera mosusa. Mebhyrum, nma ompaBmama cmarpaTu u
CYIIPOTHO, @ IOCeOHO 3aTo IITO je mpeaBuheHo mpaBwio ma he ce cmarpaTn
Ca/IP>)KMHOM TepeTHMI[e VM YMTaBa Cap>KIHA YTOBOpaA O IIPeBO3Y, aKO y TepeT-
HULY IOCTOjY M3PUYNUTO IIPAaBWIO O no3uBamy Ha yrosop. Kako je Beh
OJIHOC TepeTHUIIE ¥ YTOBOPA pasMaTpaH, MOXKe ce 3aK/bY4INTH JIa 01 HECIIOPHO
IPUXBAT/BMBO OWIO ako OM ce y CaMOj TepeTHUIIM HOHOBWIA apOUTpa’kHa
K/Iay3y/a 43 yroBopa o mpeBo3y. Ho, 4uMHKM ce jeHaKO IIPUXBAT/bUBUM I
U3PUYNTO TO3MBAMKE Y TEPETHNUIM Ha YTOBOP O IPeBO3Y, C 003UPOM Jia Cy U
jeJTHO M JIPYTO MMajy 3a MpefMeT MCTOBETHY YMHMUAOY KOja ce THUde IpeBo3a,
IIa Y TOM CMUCITY, MICTOBETHA BPCTa CIIopa MoKe u3 06a u ja mnponsabe. Jemu-

28  Hewm. ausfiillen, austehen.

29  3akon o apbutpaxu — 3A, Crywbenu enachux PC, 6p. 46/2006, w1 12, c1. 4. OBaKBO IPaBMIIO je,
3aIpaBo, Ipeysero u3 Mozena 3akoHa o MehyHaponHoj TproBaukoj apburpaxu — M3, oHeceHOT
nozt okpmwbeM UNCITRAL-a 1985. roaune, ca pesusujom 2006. roguue. Bug. M3, un. 7, ct. 6. M3
JocTynmaH Ha ampecu: http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebo-
ok.pdf, 9.4.2018.

30 3TB, un. 311.
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HO 1TO 61 MorIo fa 6yfe CIOpHO jecTe Aa /u he yBek apOUTpU y OBaKBUM
CTy4ajeBMMa IIPUXBATATH ITYHOBAKHOCT apOUTPayKHOT CIIOpa3yMa, jep je 3a To
HEOIIXOJTHO, MMAK, T03HaBame IIper KOHTEKCTa Y Be3e IIOMOPCKOT U apO-
TpaKHOT TIpaBa. [lenyje fa 6u oBakaB apOUTpaXKHM CIIOPa3yM yBeK Tpebhasio
na 6yze npuxsaheH Kao IIyHOBaXKaH, jep ce 0 IberoBe MYHOBAXHOCTI JJ0/1a3M,
aKo He y IIpBOM KOPaKy, OHJIa U3BECHO YBeK y ApyroM. IIpBy Kopak ykasyje Ha
je3NdKO TyMademe U3 ITOCeOHOr apOUTPa’KHOT 3aKOHA, a IPYIM Ha LIMBHO 1
CHCTEMATCKO, TyMademeM IIOMOPCKOT 3aKOHa Y KOMe je IpefiBuheHo ja je yro-
BOp O IIPeBO3y HeO/IBOjUBH €0 TepeTHMIle Kajla ce OHa Ha Hera 1mosusa. OBa-
KBO pasMUlIJbatbe apOyTapa O yCTaHOB/baBakby IIYHOBAKHOCTU apOUTPaXKHOT
CIIOpa3yMa e YMHU CMMUC/IEHNM HOCeOHO jep Cy M apOUTPa>kHO ¥ IOMOPCKOM
IpaBO y OBOM [ielly IPUINYHO yjeHaueH! KaKo Ha Jp>KaBHOM, TaKO M Ha
MmelyHapogHoM HKBOY.”' 360T Tora ce U odeKyje fa apOUTPpy Cas3Hajy CafpKu-
Hy lex specialis-a y xome je npensubeHa cajp>KMHCKa MICTOBETHOCT yTOBOpa O
IpeBO3y U TepeTHMIle. YIIPABO je 1 1I1/b apOuTpaxke, YOIIILTe, [ja INLIA Koja Cy
Bep3upaHa, ynyheHa y oppebeHy mpaBHy o6sacT, He camo Opike, HeTro I
CTpy4HIje paclipaBe CIIOp KOjI je M3HeCeH Ipef] bUX.”

VIII O6aBe3HOCT apOUTPaKHOT CIOpPa3yMa IpeMa 3aKOHNTOM
(rpehem) numaoiy reperHune

C 003upoM fia TepeTHUIA ITyTeM IIpeHoca Ha Tpehe /muiie mokasyje y
IIYHOj Mepy CBOjCTBO AIICTPAKTHOCTHU, Tj. UMHM II07I0>Kaj Tpeher sakoHmTor
MIMaolla IIOTIIYHO CAMOCTA/IHMM Y OJHOCY Ha YTOBOP O TIpeBo3y (OITOBOPHOCT
Ha OCHOBY HAIMCAHOT Y TePeTHULM — ex Scriptura), IOCTaB/ba ce IUTAmbe Ja
7m apbuTpakHa K/Iaysy/a Koja je cafjpykaHa y yToBopy (o IpeBo3y) obaBesyje
U IOLIHMjer CTUIaolia TepeTHuIle. Kako cama TepeTHMIa MMa CBOj OCHOB (Kay-
3y) Y, BpeMEHCKU paHHje 3aK/by4eHOM, YLOBOPY O IIpeBO3Yy, TaKO M caMa
4nHUA0A Koja ce AyTyje U3 TepeTHMIe, IpefiCTaB/ba CYLITMHCKI UCTY OHY M U3
YTOBOpa O IIPeBO3Y — 00aBe3y UyBamba, IpeB03a U IMpefiaje CTBApM.

Ho, ympkoc TOM, YC/IOBHO pEe4eHOM, Cafjp)KMHCKOM MIEHTHUTETY, 3a
00aBe3HOCT apOUTPa)XHOI CIOpasyMa U3 yroBopa O IIPeBO3y Ha MMaoLa
TEpeTHUIIE je BAKHO, TIpe CBera, Jla JIM Ce TepeTHMUIIA I03UBa HA YTOBOP WM
He. UnMHU ce HeCTOpHMM, Jla apOUTpakHA KiIaysysa He 6u Tpebama fa Oyme
o6aBesyjyha 3a Tpeher, 3aKOHUTOTr MaoLa TepeTHNIIE, AKO Y HbOj He ITOCTOjI

31 Ymop. M3, nx. 7, c1. 6 n Xambypiuka npasuna (enr. United Nation Convention on the Carriage of
Goods by Sea, moctymHo Ha appecu: https://www.uncitral.org/pdf/english/texts/transport/hamburg
/XI_d_3_e.pdf, 10.4.2018.), u. 2, cT. 3.

32  TI.Kuexesuh, B. [Tasuh, 20.
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IO3MBabe Ha YLOBOP Y KOMe je M cafipskaHa apOMTpakHa Kaaysyna. C o63u-
POM Ha HY>KHOCT IcaHe GpopMe apOUTpaXHOT crlopasyMa (Koja je, Hernyje, cBe
Buie y cmepy OutHe (ad solemnitatem), a He camo jokasHe (ad probatio-
nem)),” a xoja usmely ocrasor Tpeba fa 6yze HOTBpAa MPUCYTHOCTH U OYA-
HOCTY (TPe3BeHOCTH, MojayaHe MaKibe) YTOBOPHMKA IIPYU 3aK/byderby yrOBOPa,
jacHO je [a 10j HUje YI0BO/bEHO Kaja Tpehe jmilie CTeK/I0 TePeTHUILY, a Y 1b0j
HeMa o3uBajyhe onpenbe Ha yroBop. Taka Tpehu, caBecHM, 3aKOHUTY MMa-
Man Huje 640 HU ,TIPUCYTaH, HM OyfaH" IPUWINKOM 3aK/by4MBamba yTOBOpa O
npeBo3y (Te TMMe 1 apOUTpaKHe KIaysyie), a Hajuelthe HMje HU MMAO IIPU-
JIMKY Jia ce OLHYje YIIO3Ha ca YTOBOPOM M apOMTpaXHOM KiIy3ynom.** 36or
TOTa, OIIPABJ]AHO je CMAaTpaTy fla TaKBa apOMTpakHa K/Iaysy/a He 61 TpebGara
fla 06aBesyje IIOTOWmEr 3AKOHUTOT MIMAOIIA TepeTHMIIE.

Ca mpyre cTpaHe, aKO Y caMoj TepeTHULM ITOCTOju No3uBajyha oxpen6ba
Ha yTOBOP O IIpeBo3y (y KOMe je cafipKaHa apOuTpakHa K/Iay3ya), OHfia IIOCTO-
ju MoryhHoCT fja ce ap6uUTpa’kHa K/Iay3y/Ia IIpMMeHM U Ha Tpeher, 3akoHMTOT
uMaola TeperHuiie. Mehyrum, To 3aBycH U o] HauMHa ,T03UBama . AKO je OHO
OIIILTE, YMHY Ce J]a HeMa MeCTa IIPOLIIPEHOM JIejCTBY apOMTPaXKHOT CIIopasyMa
u Ha Tpeher,” a ako je OHO M3PMUNTO, TOCEOHO, OHZIA 6V ce MOIJIO Pa3MUIIIba-
TV O HeHOj 00aBe3HOCTI.*® V3pIYNTO M03MBake Y TEPETHUIM Ha apOUTPasKHU
CIIOpPa3yM M3 YTOBOpa O IIPeBO3y YMHM MI3BECHUM IIPaBHY IIOJI0XKAj MIOTOHEM
uMaoly TeperHutie.”’” IIpoctum yBuioM (dnTameM) y TEpPETHUILY, CBAKOM MMa-
oIy je jacHo fia he ce, eBeHTya/IHM, CIIOp TIOBOJIOM OJJHOCA U3 e PACIPAB/bATI
npen apourpaxoM. Honyuie, u fabe ce MOXKe IPUIOBapaTH Ia ce, YIPKOC
TakBOj ynyhyjyhoj ongpen6u, nmasnaly TepeTHUIIe HIje MOTA0 JI0 Kpaja [ yIOo3Ha

33 J].Ileposuh,

34  Arjya B. Majudmar, ,Incorporation by reference in maritime arbitration, Transportation Law
Journal, 91/2013, 20.

35  Abdelhak Attalah, ,Incorporation of Arbitration Clause by Reference into Bill of Lading: Dubai’s
Onshore & Offshore” Perspectives“, UAE Specialized Maritime Magazine, 6/2014, 4. CmaTtpa ce 1a
ce OIITVMM IIO3MBabEM, 3alIPaBoO, y TEPETHUILY MHKOPIIOPMPAjy caMo ofipen6e yroBopa Koje cy
YCKO BesaHe 3a ynHM0Y IIpeBo3a, a He U ocTaie ofipeibe Koje Cy Yy 1ajboj Be3y ca IPEeBO30M, IIOIyT
Ha4MHa pellaBarba CIIopoBa Koju 6y npousanum us wera. A. B. Majudmar, 20.

36  Kako je, Beh, HaBefieHO omIIITE TT03MBaKE je OHO IIpeMa KOMe je y TepeTHUIM IpenBuheHo camo aa
he ce cBe onpen6e yropopa o IpeBo3y IpUMEHMBATU U HA IIPABHM OJHOC Y KOjM CTyIa MMasIaly
TEpeTHNIIE, TOK je HoCeOHM, M3PMUMTUM II03UBAbEM TO YUMIbEHO Ha KOHKPEeTaH HauyH, Hapojehn
TA4yHO I0jeJMHOCTH YTOBOPA.

37  Kao nmpumep 3a 0BaKBy BPCTy TePETHUIIE Ca M3PUUMTIM II03VBakbeM, u3Mely ocrasior, Ha apOuTpaKHy
xnaysyny npezicrapba 138. CONGENBILL kpenpana nop oxpuwbem BIMCO oprammsanmje. Y 10j ce,
Beh y npBoM wiaHy T3B. Yc/10Ba IIpeBo3a Ha HeHoj IorehyHM Hajtasy Ki1ay3yia KOjoM ce 1I03MBa U3PH-
4yTO (M) Ha apOUTPKHY KJIay3y/Ty Y YTOBOPY O IIPEBO3Y. Y30paK OBe TEPETHHILIE je JOCTYIIaH Ha ajipe-
cu: hittp://shipsforsale.su/en/pro_forma_documents/ bills_of lading/dry_cargo/172/,11.4.2018.
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ca CaJip)XMHOM apOUTpakHe K/1aysysie (YOIIIITe YTOBOpa O IPeBO3y), jep OH 3Ha
CaMo 3a IBEHO IIOCTOjatbe, /I He U 33 Cfip>KuHy.”® YToBOp 0 IIpeBo3y My je 1
lla/be HEIOCTYIAH, C 003MpPOM Jia Hera Huje HM 3aK/by4Mo, HUTU je, CXOTHO
TOMe, YTOBOPHMK. VI3 TOT pas/jiora ce Haju3BECHUjUM UVHU TIOTIYHO IHKOPIIO-
pupame apOuTpaXkKHe KiIay3y/ie U3 yroBopa y TepeTHMILY a Koje Ou ce cacTojaio
y ToMe Jla ce apOUTPa)KH! CIIOpasyM YKPATKoO, a1 Y OUTHOMeE, Y 11e/IOCTH OIIV-
me Ha nonebuny tepernune. To 6u, mpe cBera, 0O6YXBaTaIo MeCTO U BPCTY
(mHCTHTYUMOHANTHA W ad hoc) apburpaxe. OBakBa apOUTpa’kHa KIaysysa
611, HeCyMIbJBO, 3aOBO/bIIIA 1 YC/IOB IMcaHe popMe, /Ty ¥ YCIOB CaIIaCHOCTH
CBUX TOTOIMX MMaJIalla TepeTHMIIE, jep 0¥ OHMU IIpe Hero IUTO OM je yoIIwiTe
HPYMIWINM, MMaJIM IPWIVKY 1A Ca3Hajy mbeHy CaipXXIHY Kojy 6w, de facto, mpuje-
MOM TepeTHuIe, puxBaTiv. Ha Taj Haunu 61 61ta yowsyBa ¥ ayTOHOMHOCT
apOUTPaXXHOT CIIOpasyMa, jep 61 1 pakTidku 6110 OfjBOjeH Off OCTA/INX Ofpena-
6a yroBopa O IIpeBO3y Ha KOje Ce TepeTHNIIA IT03MBa, I1a 01 ce, CXOJHO TOMe,
OZIBOjEHO MOTA0 1 Jla TyMad) U IpIMemYje.

IX 3akpydak

Vimajyhu y BuZy OfHOC TepeTHHIle M YrOoBOpa O IPeBO3y IOBOJOM
KOTa je OHa JM3JjaTa, MOXKe Ce 3aK/bYYUTU J1a YyTOBOP O IPEBO3Y YMHU MHTE-
TPaJIHI JIeO TEPETHUIIE CAMO IIO/T YCTIOBOM Jla Ceé TEPETHMIA Ha Hhera IMo3nBa.
IIpu ToMe, pasm4InTO je 1ejCTBO YOIILITEHOT, Ca jefHe CTPaHe, i KOHKPETU30-
BaHOT II03MBatba ca fipyre crpane. [ITo ce Tye ycmoBa Ipesosa U3 yroBopa u,
yomuiTe, YnHUAOe Be3aHe 3a poOy, YMHM Ce JIa je TOBOJHHO YOIIIITEeHO MO3MBa-
e y TepeTHULM Ha YroBOp Ja OM ce CMaTpaso Ja OHM Y TOM IIOIJIefly UiHe
jenuHcTBO. MebyTum, y moreny ap6urpaskHe Kaaysye, fe/lyje ja yOIIITaBa-
jyhe mosmBame Huje TOBO/BHO fia 61 ce yroBop (y KOMe IOCTOju apOUTPaKHN
CIIOpa3yM) M TepeTHUIIA CMAaTpasIi [ja MIMajy jelMHCTBeHN caipsKaj. 360r ycio-
Ba ¢opMe apOMTPa)KHOI CHOpPAsyMa, 3aK/bydyje ce Ia je HEeOIXOIHO Jia y
TepeTHUIIU TTOCTOj! ofipefiba ITyTeM Koje ce Ha M3PUIMT HAUMH MHKOPIOPHILY
IIpaBWIa U3 yroBopa o 1peposy. [llTaBuiue, 4uHmu ce fa y IOIIELy IIOTOIbET
3aKOHUTOI MMaolla TepeTHuUIle (Koju HMje KplLaTe/b M HUje y4eCTBOBAO Yy
3aK/bydehy YTOBOpa) HU OBAKBO, U3PUUUTO MO3MBaIE HMje JOBO/LHO, jep MY
IIPaBHY I10/I05KAj HE YMHM U3BECHUM.

On, HauMe, He 3Ha (a MUTabe je MOXKe JIM U J]a 3HA) JIa I je U KaKas je
apOUTPaXHM CIOPA3yM 3aK/bydeH y OKBMPY OCHOBHOT YyroBOpa O TpEBO3Y.

38  To Mo>ke CTBOpUTH HENPUjATHO M3HEHaheme NMAOITy TepETHMIIE, jep OH He 3Ha Ipel KOjoM apOu-
TpaXkKOM M I10 KOjuM IipaBymma he ce criop pemraBary, Beh 3Ha camo jia ce cop Hehe peraBaTi
pejt CyJloM Kao, MHaJe, OYeKMBAHMM HAUMHOM pelllaBarba.
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IToTowmy MMasal TepeTHUIEe Y TAKBOM C/Iy4ajy MMa CaMO TE€PETHMIIY Ha KOjOj
nocroju mosuajyha ofpen6a Ha yroBOp 0 IpeBO3y, a/li He M CaM YrOBOP O
IIPeBO3Y, OHOCHO IberOBY Cafip>KiHy. 300r TOTa, 3a Ihera je HeM3BEeCHO Jia JIn
je Yy OKBUPY TaKBOT YyTOBOpa cafpykKaHa M apOUTpakHa KjIaysy/a, a Hajuenthe
OH TO ¥ He MOXKe Jla CasHa, jep OH Kao /Ul Koje Hifje 3aK/bYy4IN/IO YTOBOP HeMa
npucryn yropopy usmehy xpiiatesba u mpesosnolia. Jla 61 ce oBakBa IIpaBHO
HeCUTypHa CUTYyaluja u3bersa, Ipefiaxe ce, a IITO MojefiuHe TepeTHuIle, Beh,
M CafipKe, Jla ce IMPUIMKOM II03MBatba Y YTOBOP HaBefe Ja ce, NejCTBO KOH-
KPEeTHOT II03MBarba CacToju, nusmelhy ocrasor, n y rome mro he ce cmaTparu sja
apOMTpaXkHa KJIay3y/ia U3 YTOBOpa O IPeBO3y IpeJiCTaB/ba MHTErPaIHy, Heo-
IIBOjuBM feo TepeTHule. Ho, 4nHM ce fa ce 0 oBakBa, cajja JeIMMUYHO IIOCTO-
jeha moc/1oBHa Ipakca MO>Ke YHAIIPEIUTH, TAKO IITO OM Ce IPWIMKOM YKIbY-
qyBama apOuUTpaskHe K1aysy/e y TepeTHUIY, HABOIMU/IO He CaMO HeHO MOCTO-
jambe, Hero M Cafp)KMHa LITO je, 3aIIpaBO, Off K/byYHOT 3HaYaja 3a MMaolla
TepeTHMUILE, jep U3 TOra M3BECHO MOXKe Jla CasHa IIpefl KOjoM apOuTpa>koM U y
KoM MecTy he ce eBeHTya/IHM CIIOp pacIipaB/baTil.

Ilakie, Ka0 KOHAYHO ¥ HAjCUTypHUje pellerbe 61 Tpebasio IpelyoxKu-
TI Jla CBaKa TepeTHMIA Y ce6M CafipyK1 TAYHO OINICAHY apOUTPAXKHY K/Iay3yTy
uyyMme he ce mpaBHM 10/10Kaj Tpeher cTuUIlA0IA TePETHMIE YUMHNUTY HOTIIYHO
usBecHuM. Tazia he on 11oBofIOM e (a MPUINKOM IIpeHOCA TepeTHMLe) MOhn
Jla M3pasy U CBOjy IIPaBOBa/baHy BOJbY, ¢ 003MPOM JIa MY je IPOCTUM YBUIOM Y
TepeTHMILy oMOryheHo /la TAYHO ca3Ha caJip)KMHy apOuTpakHe KaysyJie Te ia
ce IIOBOZIOM Ibe U OIpeny, Tj. Ia /U je IIpUXBaTa WIK He, a camTpahe ce fa je
IIPUXBATA ¥ AKO TEPETHUITY Kao TaKBY (Y II/IOCTI) IPUXBATIL.
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VALIDITY OF THE ARBITRATION AGREEMENT
IN BILL OF LADING

Summary

In this article, the author considers validity of arbitration agreement in
bill of lading, taking into account that arbitral clause is, actually, contained in
contract of carriage. It is assumed that contract of carriage has become integral
part of bill of lading, by only printing standard terms and conditions of it on the
reverse of bill of lading. That is so regarding the relation between carrier and
consignor (shipper, or even consignee), but in the occasion when bill of lading is
transferred to the third person who was not initially in contract of carriage, the
problems may occur. Indorsee of a bill of lading (as a holder in due course) has
not derived his rights from contract of carriage, neither from legal position of its
indorser (predecessor) or consignor, but only from bill of lading as documented
obligation of carrier. Because of that it’s questionable does arbitral clause from
contract of carriage may have obligatory effect to indorsee of bill of lading. It is
concluded it is possible only when arbitral clause is expressly contained in bill of
lading with regard to contract of carriage. To be obligatory for indorsee, it is
necessary that arbitral clause would be completely (its content) printed in bill of
lading or at least type and place of arbitration.

In the first part of article, author analyzes the legal notion and function
of bill of lading and its relation to contract of carriage. Afterwards, it is conside-
red arbitration agreement and conditions for its validity, generally and in rela-
tionship with contract of carriage and bill of lading. In that part, author tries to
highlight problem of legal position of indorsee who is not initially contractor
and accordingly has not accepted the arbitral clause. Finally, in the concluding
remarks author proposes legally certain solution which consist in request that
arbitral clause would be completely contained in bill of lading.

Keywords: Bill of Lading, Contract of carriage, Arbitration agreement, Holder
in due course, Indorsee.
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