Op Jenena BYKAJITHOBR MAPKOBIR’

APBUTPABUMIIHOCT CITIOPOBA

- C MOCEOHNM OCBPTOM Ha CIIOpOB€ U3 KOMHaHI/IjCKOI‘ mpaBa -1

Pe3sume

Apbumpabunrocm cnopa npeocmasva HeOnxo00aw ycnos apéumpa-
HHO2 pewiasarea. Mehymum, 6e3 063upa Ha 0y2y ucmopujy nocmojarea apou-
mpaxe Kao HAYUMA Peuiasara cnoposa, nojam apoumpaburHocmu Huje
jeduncmeerno oopehen, Humu 3ayeex Oepunucan. Obum apébumpabunrnocmu
3a8uUcuU Kako 00 yHympauirbe2 c60jcmea cnopHoz 00HOca, mako u 00 peuieroa y
KOHKPemHOM NpasHoM cucmemy kKoja cy oopeheHa uxmepecom 00HOCHe Opica-
ge. Omyoa He nNocmoju jeOUHcmMeeHu U YHUBEP3ANHU nojam apoumpabuimo-
cmu. Hanpomus, twena cadpmcuna je npomerouea y epemexy u y npocmopy u
3asucu 00 KOHKPemHuUx OpYUmeeHux U nOIUMU4KUX cxeamarba y 00HOCHUM
oprasama u opyuimeuma. Tako ce cnoposu u3 KOMNAHUjckoe npasa y HeKum
NPABHUM CUCEMUMA CMAMPAjy apoumpabunnum, 00K y Opyeum He yixusajy
mozyhHocm apbumpaxcHoz peuiasarea.

Ha koju Hauuw cy cnoposu yHymap Komnauuje peuiasan y ynopeoHom
npasy u ko0 Hac npeomem je ananuse 0602 pada. Pao je nodemwex Ha mpu oena.
Y npeom deny ce depunumie onuimu nojam apébumpabunrnocmu. [pyeu deo je
noceehern aHanu3u ynopeOHONpasHux peuierba 0 apoumpaburHocmu Komna-

Hayunu capaguuk ViHcTHTYTa 32 yriopeHO IpaBo y beorpany

1 Paj; npesicraBiba 1eo JOKTOPCKe AucepTalyje ,,Y10ra apouTpabuaIHOCTH y IPOLeCy pelraBarba
crioposa 1pey; MelyHapoiHOM TProBMHCKOM apOUTpaKoM“ Kojy je ayrop ofOpanuia Ha [IpaBHOM
bakynrery YuuBepsurera y beorpany 2016. rogune
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HUjcKUX cnoposa, 00k cy y mpehem Oeny usHemu apzymeHama 3a u npomue
donyuimeHocmu apoumparcHoz peuiasarea 08Ux cnoposa.

Kmwyune peuu: apbumpabunnocm, objexmusHa apoumpabunrHocm, cnoposu
U3 KOMNAHUjcKO2 Npasa, yHymap KOMHAHUjcKu cnoposu

I YBogHa pasmaTpama

ApbuTpaka Kao HaUMH pelllaBaba CIIOPOBa MOYMBA Ha IIOBEPABABY U
nosepewy. Iloy nosepasarwem ce moppasyMeBa IPEeHOC TNYHOT OBjanhema
KOjUM PACIIONIAXY IIOjeIMHIIM Ha HEKO APYTO jMile a OHO pelyt KOHKPETHN
crop. IloBepaBame ce 3acHMBA Ha nosepery KOju KapakTepulle ITocebaH
opHoc n3melyy miua kKoja uMajy ciop u Tpeher /mia KoMme ce moBepasa pelile-
e CIIOpHOT ofHoca. [ToBepeme ce 3acHNMBA Ha CTPYYHOCTH, HE3aBUCHOCTU 1
HeTIPUCTPAcHOCTH apOuTapa.’

Mebytum, y nocrojamy n pagy apoutpaska He IpelaMajy ce caMo Mpu-
BATHY MHTEPECH, Tj. MHTEPECH IIOjefMHALIA Y CIIOPY KOjU Cy MCKa3aHy y IOBe-
pemy U IoBepaBamy, Beh 1 MHTepecu fip>KaBe Kao HOCHMOLA M 3aIITUTHMKA
jaBHOT MHTepeca. OBaj ce oHOC Hajkpahe Moxke omucaty kKao npehyrHo, nm
YaK M3PUUINTO TOJIEpHCalbe TTapaie/THOT HauMHa ,,Cy[oBama“ Koju Bpllie Hep-
aBHa (IIpMBATHA) TeJla TAPA/IESTHO Ca CYAOBVMMA, KaO JIP>KaBHUM OPTAHNMA.
Y toM cmucity nofobHocT ofpeleHUX cropoBa fia 6ymy pellleHy IIyTeM apoy-
Tpa)ke, OFHOCHO apOMTPaOMIHOCT CIOpOBa M3pakaBa Mepy CIPEeMHOCTH
Ip’KaBe Jla ce ,CaMOPasB/IaCTH Off je[HOT Je/la CBOT cyBepeHmTera. Koje he
IPYLITBeHE OIHOCE TIPeITyCTUTH Ha OJTy4MBatbe apOUTPaXkKy, 3aBUCHU Off CXBa-
Tarba BUTAJHUX MOJMUTUYKNX, EKOHOMCKUX U IPAaBHUX OJfHOCAa M MHTepeca
Koje Tpeba mrutuTnt. IIpo6memn, HacTajy 360r Tora IITO U3 Pas3/IMINTUX Pa3-
JIOTa, He TIOCTOj! jeINHCTBEHO CXBaTarmbe KOjy ONHOCK TIPENICTaB/bajy BUTA/IHE
nHTepece. CTora ce Tako CIIOPOBU, KOjI Ce Y jellHOj Ap>KaBM CMATpajy apou-
TpaOWIHNUM, Y IPYTO], He MOTY pellaBaTi ApOUTPasKHUM IYTeM.

/13 HaBefieHNX pasjiora MOXKe e 3aK/bYYMTH Ja je cafip>KyHa apburpa-
OWIHOCTY IIPOMEH/bMBA U 3aBJMCHA Off KOHKPETHNX JPYIUTBEHNUX U HOMUTUIKIX
cXBaTaba y OfJHOCHUM JipKaBaMa. TaKo cy Ayro rojyuHa CIIOPOBM HacCTaIu U3

2 Ilias Bantekas, An Introduction to International Arbitration, Cambridge, 2015, 119- 127.
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IIpaBa MHTEJIEKTya/IHE CBOjIHE, CTeYaja, IIPaBa KOHKYPEHIje Kao I CIIOPOBY 13
KOMIIAaHMjCKOT TIpaBa CMaTpaHM HeapOUTpabwIHNM. BpeMeHOM ce OBaj IPUCTYII
M3MEHMO Y KOPYCT apOUTPasKHOT pelllaBatba, T1a ce 32 HeKe Off HaBeleHNX CIIOpO-
Ba MO>Ke TOBOPUTH Y IIPaBIly aIICO/IyTHe apOUTpabMIHOCTH, JJOK Ce KO IPYTHX,
Ha TIpUMep KOJ CTedYajHMX CIIOPOBa, IpaBy pas/inka usMehy croposa Koju cy of
CYLUTMHCKE BaKHOCTM 33 IIOKpeTarbe M TPajarbe CTe4ajHOT IOCTYIIKa M OCTa/INX.’

Kop koMImaHMjcKMX cIOpoBa ce Mopa IpaBUTH pasiuka usmeby
VIHTEPHUX ¥ eKCTePHUX CIIOPOBA, I7ie ce mocebHa MaXKma nocsehyje crioposu-
Ma HAaCTa/IMX YHYTap IPUBPERHOT APYyIITBa.*

IT Ap6uTpabMIHOCT CHOpOBa M3 KOMIIAHMjCKOT IIpaBa

ITox cropoBuMa M3 KOMIIAHMjCKOT IIpaBa IIOJPasyMeBajy ce CIIOPOBU
n3Mely KoMIaHuje (TProBavyKor Wiy NpUBpeSHOT IPYLITBA WM KOpIIOpalje)
Tpehux mima (cropoBy 13 00/1acTy IIpoMeTa pobe 1 YCIyTa) U CIIOPOBY YHYTap
KoMmmaHuje (cratycan cnoposu).” CHOpPOBM U3 OHOCA KOje IIPUBPEHO APYIITBO
ycIocTaB/ba ca TpehyM /muIMa ce MOTy 03HAUMTH KAO ,CTIO/bHU ' WJIM €KCTEPHIL.
CropoBu Koju HacTajy YHYTap IPaBHOT JIMIA, a OJHOCE C€ Ha KOPIIOpaLNjy,
OCHIIBade, IeOHNYape I AMpeKTOpe HasyBajy ce ,yHYTpallby crioposu. IInTa-
e apOUTPAOITHOCTH Ce He IOCTaB/ba Kao IMOCeOHO Y CHO/BHUM OIHOCHMA, Beh
ce pelllaBa y CKJIay ca IpupoRoM obmranyoHor ogHoca. OHO ce IocTaB/ba KO
YHYTpalIbJX OfHOCA 13 /1Ba pasjiora. IIpBo, 360r Tora ITO OCHUBAYKM aKTH MJIH
aKTM O YHYTpAllIb0j OpraHM3aIMjy 4ecTO Caipike jefHOCTpaHO (popMy/micaHy
apOUTpaxXHY KIaysyy /ia he ce cBU CIIOpoBM O IMTamMMa KoOja Cy y aKTHMa pery-
JcaHa ofTyunBati mpef oppehernom apourpaxom. Yecro je To mHTEpHA apOum-
Tpaka OpPraHM30BaHA y OKBMPY caMe KoMIaHuje. [pyro, cremyduaHocT Tako
TIOHEeTHX apOUTPKHUX OITyKa je Y TOMe IITO OHe ITPOU3BOJIE JIejCTBO He CaMo
IpeMa CTpaHKaMa 13 CIIopa, Beh 1 Ipema IpeM Kpyry JIMLa: CBUM 3aIlOCTIeHM-
Ma, WM OCTAIMM aKIMOHAPUMA, WIAHOBMMA JIPYIITBA Ca OTPAaHNYEHOM OfITO-
BopHo11hy, ToBepuoLyIMa U CIITYHO.

3 Bun. Mupko Bacwmwesuh, Komnanujcko npaso: npaso npuepeoHux opywmasa, beorpax, 2013,
557-582; Jenena Byxamunosuh, Ynoea apbumpabunnocmu y npoyecy peuiasara cnoposa npeo
MehYHAPOOHOM MPe0BUHCKOM apOumpaxcom, JOKTOpCKa ucepranuja, beorpaz, 2016, 236-252.

M. Bacwpesnh, 157.

5 Olivier Caprasse, ,Objective arbitrability of corporate disputes-Belgium and France®, Onderne-

ming en ADR (ed. C.J.M.Klaassen ), Deventer, 2011, 79.
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Kaz je ped o apbuTpakHMM KIay3ylTaMa U3 CTaTyTa U PyIUX OMIITUX
aKaTa, Kao CIIOPHO Ce MOCTaB/ba MUTAbE KAKO TaKBa jefHOCTpaHO (opMymu-
CaHa K/Iay3y/Ia Kao BPCTa apOUTpasKHOT yroBopa obaBesyje u mnna (pagHuke,
aKIMOHape, ITOBepyolie) KOjU HICY YIeCTBOBAIN Y HEeHOM (OPMYyINCARBY U
3aK/bY4NBambY.’

Y Ipyrom ciiy4ajy, Kao CIIOPHO Ce IIOCTaB/ba IIMTaibe KaKo OIpaBfiaTit
1 00PA3JIOKUTH erga omnes NejcTBO apOUTpaskHe OJIyKe.

OproBop Ha HeKa OJf OBUX IIMTama ce MoXe Hahm y MasoM 6pojy
HallMOHA/IHUX IIpaBa KOja y CBOjUM 3aKOHMMa O apOMTpaky’ Kao MOCeOHO
HNUTame PeryImily U CIIOpoBe M3 KOMIAHUjcKor mpasa. MebyruM, anamsa
YIOpeIHO IpaBHMX MPOIINCa IOKasyje Aa y BehuHy Hal[MOHA/IHNX TIpaBa OBO
HNTambe Huje penreHo, Beh ce mpuMemyjy ommra mpaBwia O 06jeKTUBHO]
apburpabmwiHocTi.’ To NMpakTMYHO 3HAYM Jla ce apOUTPAOWIHUM CMATpajy
CBI CIIOPOBMU KOjy Cy MMOBMHCKOT KapaKTepa I KojuMa cTpaHe MOry cio6of-
HO Jla pacnonaxy. [Ipyrum peunma, ia 631 OBU IIOCTIOBY OV apOUTpabIIIHM,
HOTpeOHO je ¥ fja cy rpah)aHcKo MpaBHOT WM NIPUBATHO IIPABHOT KapaKTepa.
Ty cnagajy mocosu Koje IojeAMHIIN Kao NPUBATHA JIMIA 3aK/by4yjy Ha OCHO-
By ayTOHOMHje BO/be M KOjU Cy PeTy/INCaHM JVICHO3UTMBHVM IPOINCUMA.
[TocToju cxBaTame fa ce apOUTPAOWIHUM CMATPajy CHOPOBY M3 CBUX OTHOCA
KOjU CYy pery/IicaHyl AUCIO3UTUBHUM IIPONNCUMa. °

6 O tome 3a Hemauko mpaso Buj. Haas, komeHTap y3 wi. 1066. Hemaukor 3akona o apOuTpaxmu,
(Zivilprozessordnung- Schiedsrichterliches Verfahren); Karl-Heinz Bockstiegel, Stefan Kroll, Patri-
cia Nacimiento, ,Germany as a Place for International and Domestic Arbitrations - General Over-
view®, Transnational Dispute Management, Vol. 6, Issue 1, March 2009, 637-638.

7 Xomauacku 3akoH o apbutpaxu n3 1986. romyae (Wetboek van Burgerlijke Rechtsvordering, Vierde
Boek- Arbitrage), wr. 1020, cT. 5.

8 ¥ npaBy ®panirycke ce Ayro ropyHa apOMTpaKHa KJIaysy/la cajipyKaHa y YHYTpAIIUM CIIOPOBMMA
IIOHNMIITABAIA, 32 Pa3/MKY of MehyHapoyHe apouTparke Kaja ce apOUTpakHa KIay3y/ia MOKe M3BpILN-
. VI3y3eTaK y YHYTpalllbhoj apOuTpaky IpefcTaB/baja je ofjpenda Kojoj ce 03B0jbaBa Jia 3a CIOPOBE
3a KOje je HaJlIeXKHY IIPUBPEHN CyJ apOuTpaxkHa Kiaysyia he 6ury nyHosaxHa. Meby criopoBrma 3a
KOje je IpeMa 3aKOHY HaJIeXXaH NPUBPEIHM CyJ| YOpajajy ce criopoBy Hactaim uaMeby neonmyapa y
TProBaykMM KoMIaHnjama. OBakaB CTaB je KaCHMjUM M3MeHaMa 3aMerbeH Offpefl0OM Koja Ha IMpH
HaunH ypebyje oBo mmrame npensubajyhn apouTpabyiHuM cBe CIIOpOBE KOjH €€ OJJHOCE HA TPrOBAUKY
KOMIIAHMjy YKOJIMKO Cy MICITYH-€HI OCHOBHM KPUTEPUjyMyt 00jeKTBHE apOuTpaGyIHOCTH.

9 Anexcanpap Jakumh, Mehynapoorna mpeosurcka apoumpaa, beorpas, 2003, 234, HartomeHa 695.
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Mebyrum, cama unmeHNIA Ja je jemHo IpaBo ypebeHo camo mucriosu-
TUBHMM HOpMaMa ,He 3Haum implicite 1 MoryhHOCT c/TOOORHOT pacronarama
npasoM.“'? CMaTpaMo 1a Kof ofpehyBama apouTpabMIHOCTH, Kao IMATABY MaTe-
PUjaJIHOT IIpaBa, Kao HOBOJbHY Tpeba y3eTu UMIbeHNUIy Ja Cy CIOPHM OfHOC M
II0Ca0 Y KOMe je CIIOp HAcTao pery/icaHy AUCIO3UTUBHMM HOpMaMa, fia Ou ce
TaKaB CIIOPHU OJHOC prima facie cMaTpao apOUTPaOWIHKMM. JeIMHO IITO MOXe
JIOBECTH y IINTaIbe IbeTroBy apOMTPaOMTHOCT jecTe M3pUUYMTa HOPMA KOjUM je
TaKaB CIIOP U3y3eT U ITpoIIalleH HeapOuTpabuiHuM. OBaKaB 3aK/bydaK ClIefiu U3
y/ore 1 JiejcTBa KOje Hauelo ayTOHOMUje BO/be, Ka0 OCHOBA JIMCIIO3UTHBHUX
IPOIINCA, IIPOM3BOJM KAKO HAa HACTAHAK KOHKPETHOT OffHOCA, TAKO U Y HOIJIeNy
pacIiosiarama CIiopoM 13 TaKBOT OfJHOCA. Y CYIPOTHOM, JI€jCTBO HadesIa ayTOHO-
Mutje Bo/be 6 61710 HEOCHOBAHO IIPEKMHYTO Ha II0JIa IyTa: IIpU3HaIo 6u ce Jej-
CTBO KoJ] c1106071e 1360pa yroBOPHOT IapTHepa 1 ypehema o06/mMralioHNX offHO-
ca, a/Ii He 1 y TIOIJIefly pacIiofiarama CIopoM. Pacrioarame criopom y cKiajy ca
YTOBOPHOM TEOPUjOM O IIPMPOJIM ApOUTPAKHOT YTOBOPA, IPENICTaB/ba CaMo JIPY-
11, tocebaH HauyH (1pe)ypebhera mocrojeher nyHOBa>KHOT ITPAaBHOT IIOCTIA, TAKO
IITO ce IpaBa 1 oOaBese WM IIOBepaBajy TpeheM /Iy Ha fja/be OTyYMBaIbe,
WIN Ce O TOMe CaMe CTpaHKe I0T0Bapajy IopaBHAKEM.

OcumM 0BUX ejleMeHaTa, Ha 0OUM apOUTPAOVMITHOCTY MOXKe YTUIIATH U
cXBaTame IIojMa ,,crop“. OBJie ce NUTame 3HaYewa MIojMa ,CIOP™ jaBjba 300T
TOTA IITO Ce apOUTPpa’kHA KIAy3y/Ia Y CTATyTy WIN JPYTOM OIILITEM aKTy KOM-
IaHuje MOXKe ¥ LIMpe TYMadNUTH TaKo fa 00yXBaTul U CBaKy pasnuky (differen-
ces) y CKJIafy ca TepMMHOIOTMjOM KOjy KopucTu Ibyjopiuika KOHBeHIMja O
IpU3HAY M M3BpLIekY y wiany 1I1(1)."

Kao yHyTpamsyu KOMIIaHUjCKM CHOPOBM KOju €y y BehmHu mpaBa
apOuTpabyIHU HAaBOJE Ce CLIOPOBM 0:'
® TyMademy CTaTyTa 1 JPYIUX VHYTPALIbUX OIIITHX aKaTa;

e orpaHndYemMMa KOJ IpeHoca yziesia Win akiuja;

10 A. Jakmmnh, 235; Mapko Kuexesuh, ,O nojmy un sHavajy apburpabunnocru®, 360pHux padosa
IIpasnoz paxynmema y Hosom Cady, 6p. 1-2/2008, 878.

11  Ha oy aunemy onpasaano ynyhyje Maria del Pilar Perales Viscasillas, ,,Arbitrability of (Intra-)
Corporate Disputes®, Arbitrability: International ¢ Comparative Perspectives (ed. Loukas A.
Mistelis, Stavros L. Brekoulakis), The Netherlands, 279.

12 M. del Pilar Perales Viscasillas, 284.
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® OIIO3UBY IUPEKTOPa;

® IITETH 3a KOjy OJIrOBapa JUPEKTOP I O IbIIXOBMM 3apaZiaMa;

¢ rpahaHCKO MPaBHOj OATOBOPHOCTY ANPEKTOPA;

® IIPaBY IVIACAIba;

e T0fe/N TOOUTH;

® BPEIHOCTU aKIlyja.

Kao crmopunm ce cmartpajy cliopoBU KOju Cy PeryIMCaHy YHYTPaLIbUM,
VIMIIEPaTMBHUM ofipef6amMa 1 KOji CIIafiajy Y UCK/bYYUBY HAJIeXKHOCT HaIVO-

HaJTHMX cyfoBa. Kao momaThHu pasyior npoTus apOUTPabMIHOCTY OBUX CIIOPO-
Ba ce HaBOIM erga ommnes J1ejCTBO HOHEeTUX apOUTPaKHUX OFTyKa.

III Pemiewa y HaMMOHATHUM IIpaByIMa

Y npaBuma MajIoOpOjHNX Ip>KaBa Y KOjIMA je OBO IINTAbe PeTY/INCAHO
oceOHUM MIPOINCUMA, TIpefiBileHa Cy pasnuyTa peliemna.

Y jemHoj Tpynu mpaBa, CTATyCHM CIIOPOBY Ce HAa4eTHO CMATpajy apou-
TpabWIHUM, TIpeMa OIILITUM KPUTEPUjyMUMa O 00jeKTUBHOj apOUTpabIIHO-
cti.”’ Kao mpumep ce Moke HaBecT! IpaBo Hemauke y koMe ce CBM CIIOPOBU
Ofl €KOHOMCKOT MHTepeca CMaTpajy apourpabwranm.' Ilojam ,,ekoHOMCKOT

13 Bup. O. Caprasse, 89, nanomena 40; M. del Pilar Perales Viscasillas, 281, HartomeHa 25, HOBOJiY Y OBOM
CMMCITY penierse (paHItyckor 3akoHa o opranusanmju cyzosa (Code de l'organisation judiciaire) L 411-4
, 411-6 1 Xonanpcku 3akoH o apbutpaxu n3 1986 (Wetboek van Burgerlijke Rechtsvordering) wi. 1020,
cr. 5. M y npaBy Aycrpuje Hema IIOCeOHMX 0fpenoum 0 apOMTpaGMTHOCTI KOPHOPAIM)CKUX CIIOpOBa T1a
ce 0 WMMa OyIydyje Ha OCHOBY OIIITHX KpuUTepujymMa Koju cy oppebenn y 3akony o rpahanckom
nocrynky us 2006 (Zivilprozessordnung - ZPO ), map. 582. VI npema HeMaukoM 3aKOHY 0 apOMTPaXy 13
1997. ronuue ( Zivilprozessordnung- Schiedsrichterliches Verfahren), nap. 1030 u 1066 ap6urpabmianm
ce CMaTpajy CBYU CIIOPOBM Y KOj1Ma IOCTOjU eKOHOMCKY MHTepec (vermegensrechtlicher Anspruch). Csu
CIIOPOBM 3aCHOBAHM Ha KOPIIOPATMBHOM IIPaBY Ce CMATpPajy Kao CIIOPOBM Ca €KOHOMCKIM MHTEPECOM.
Bup. Hilmar Raeschke-Kessler, ,, The Arbitrability of Intra-corporate Disputes in a German GmbH®,
The Practice of Arbitration, Essays in Honour of Hans van Houtte (ed. Patrick Wautelet, Thalia Kruger,
Govert Coppens), Hart Publishing, 2012, 198. ¥ oBoM cMucity ce usjacHno 1 Hemauky CaBesHy Cyf Y
oyt BGH, 6 April 2009 - 11 ZR 255/08, BGHZ 180, 221 = NJW 2009, 1962. y K0joj je npnaHao mot-
HyHy apOuTpabmwIHOCT y criopoBuMa usMeby maprHepa wm usMeby KomnaHmje M BEHMX HApTHEpa
(MHTEpKOPIIOpATHBHY CIIOPOBH).

14  Haxkon pepopme 3aKoHa 0 IIAPHMYHOM HOCTYIKY o7 1998. ropuue (ZPO), He Tpaxu ce n croco6-
HOCT CTpaHaKa Jia TAKBYMM CIIOPOM PacIIOIaXy Y CMUCITy HOpaBHama. [IpaBo nopaBHama je ofj 3Ha-
Jaja caMo 3a CIIOPOBeE KOjU HIUCY OJf eKOHOMCKOT MHTepeca.
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MHTepeca” ce IIMPOKO TyMady U obOyxBara He caMoO CBe 3axTeBe 3a Ivraharbe,
Beh u mpyre 3axreBe, Kao LITO je MpaBoO Ha OIO3YUB CIIOpPa3yMa WM NIPaBO Ja
ce 3aXTeBa y3[pkaBame WM Heuniberbe."” 3a apOuTpabMIHOCT OBUX CIIOPOBa
ce He 3axTeBa 11 CJIOOOJIHO pacIioarame U MOryhHOCT [T0CTH3aba [IOPaBHAbA.
Cro6opa pacnonarawa M MOIyhHOCT MOpaBHamwa Ce 3aXTeBa 3a IIPU3HABAbE
objexTiBHEe ap6UTPabIIHOCTY KOJ CIIOpOBa Koju Hucy obyxsaheHn ,,eKOHOM-
ckuM uHTepecoM“. KopmopaTuBHu crmopoBu o0yxBaTajy M jefHy ¥ JAPYyTy
BpCTy criopoBa. CIOpOBM KOju ce OIHOCe Ha eKOHOMCKe HTepece ce Haye/THO
cMaTpajy apouTpabyIHNM 1 00yXBaTajy CIIopoBe KOju ce TMYy OfHOCca u3Mely
KOMIIaHMje 1 aKIJIOHapa WM OcHuBa4a u Mebhycobne copose usmeby ocun-
Baya M aKlyoHapa. ¥ JPYIITBMMA ca OTPaHNYEHOM OAroBopHoUIhy Kao cIo-
POBM Ca eKOHOMCKIM MHTEPECOM Ce HaBOJie 3aXTEeBM JPYIITBA IIpeMa OCHUBA-
4yyMa jja ywiate ocHuBauku ynor (Einbringung der Stammeinlage) n npaBo
MambJMHCKIX WIAHOBA Ha MHQpOpMuUCcame U IpucTyn nHpopmanujama (Infrma-
tionsrechte). Kop akIMOHApCKUX ApyLITaBa eKOHOMCKM MHTepec IOCTOjU Y
CIIOPOBYIMA KOji ce TMYy obaBe3e aKI[OHApa Jja yIUIaTe OCHUBAYKY YJIOT, Kao
VI 3aXTeBY KOjU Ce TIUY IOjiesie TOOUTH.

3a mpusHaBame apOUTPAOMIHOCTYM CIIOPOBMMA KOjU He YK/bYUYjy
»€KOHOMCKM MHTepec” ce 3aXTeBa Jja CTpaHe O WbUMa MOTy nmoctuhy nopasHa-
we. Kako y gpymTBuMa ca orpaHMYeHOM OJITOBOPHOIINY M aKIMOHAPCKUM
IPYLITBYMA O IIOPAaBHAY OIydyje CKYNIUTHHA, OBU CIOPOBM Ce CBOZE Ha
IpU3HaBabe apOUTPAOIITHOCTY OJTyKaMa M 3aK/bydl[uMa cKymituHe. Crop
HacTaje KOJ OHVIX OJIyKa WIM 3aK/bydaKa KOjM HUCY JIOHETH je[JHOITIACHO M
MaHU}ecTyje ce Kao MpaBO MABJMHCKMX WIAHOBA WIM aKIMOHApa fa IIpej
apOUTPaXXOM IIOKPEHY IIOCTYIIaK 3a IIOHMINTAj WIN IIPEUCIUTHBAIE TaKo
MOHeTUX ofyTyKa. Kao cHOpHO ce IOCTaB/ba MUTae Jia M Ce OBU CIIOPOBU
CMaTpajy apOuTpabuIHNIM.

Y mpaBuMa MOjeiMHUX Ap>KaBa CTpaHKaMa je ITPemyIITeHO WM Ja
caMe yroBope 1 u3abepy apOUTpaxKy U IoBepe joj KOHKPETHU CIOp, WIN UM je
apburpaxa HameTHyTa. ObaBe3yjyha apbuTpakHa K1aysyia Moxe OUTH cazp-

15  Christian Duve, ,Arbitration of Corporate Law Disputes in Germany“, Arbitration in Germany:
The Model Law in Practice, (ed. K-H. Bockstiegel, S.Kroll, P. Nacimiento), Austin/ Boston/ Alp-
hen, 2007, 979.
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KaHa y YTOBOPY O OCHMBAmWY WM y cTaryTy npepnyseha. Tako je y mpaBuma
®uncke un llIBexcke mpenuheno ob6aBesHo apOUTpaXKHO pelIaBame oapebhe-
HIX CIIOPOBa,'® oK je y paBy lllnanuje npegsubena u 1o6pososbHa 1 06aBe-
3yjyha apbutpaxa.'’

ITocroje n mpaBa, ka0 WTo je paBo Pycke Depepanmje, y Kojuma 1o CKO-
po Huje Owra IpusHaTa aApOUTPAOWIHOCT YHYTap KOMITAHMjCKIM CIIOPOBYMA, '8
/Il ce OBaj CTaB BpeMEeHOM IIPOMEHMO Y KOPYUCT apOUTpaXKHOT pellaBama.'’

[Ipema 3akoHy o npuBpegHNUM ipylTBuMa Peny6iuke Cpbuje, pena-
Bambe CIIOPOBA HACTAINX YHYTap NpUBpPefHUX cy0OjekaTa IOBepeHa je Haujle-
JKHOM HalmoHayiHoM cyny.” IIpensubeny namnexuoct 6u tpebama TymMaunTu
Y CMUCTy pasTpaHM4YaBama Ha[JIeXKHOCTU M3Mely HalMOHaTHMX CyHoBa a He
Kao 3abpaHy apOUTpa>KHUM TpUOYHaMMA JIa O OBUM INTAmJIMa PACIpPaBba.
Henocrarak apOuTpaskHe IIpaKce Y OBOM CMMCITY, yKasyje [ia ce oBaj WiIaH
3aKOHA, UMAK, Y BE/IMKOj Mepy TyMadl Kao MCK/bYIMBa HAJIEKHOCT HAIVO-
HAJTHOT cyjia. [IpoMeHe y IpaBHOj JIeTVICIaTVBY KOju OM Ha jacaH HauVH Ipef-
BUjiefie MOTYhHOCT pellaBama CIIOpoBa Ipef, apOMTpPaKOM, OJAaKLIamn Ou
TyMademwe apOUTPadIIHOCTY 0BUX cropoBa 1 CpOujy mpuOmmKmWIO TPymn ,,
IpoapOUTpabuIHNX 3eMajba.

16 M. del Pilar Perales Viscasillas, 282, HaBoau Jia je ped 0 CIIOpOBMMA IIOBOJIOM VICTVMICKMBama cabujer
JleOHIYapa WM 3aMp3aBarba 110c/10Ba. O6aBe3HO pelllaBabe Ipef apOUTPaKOM KOPIIOPATHBHIUX CIIO-
posa 6o je npexsubero n y TproBaukum 3akonmniyma y P paniryckoj n benrmju.

17 Kao mpumep HaMeTHyTe apOMTpaXke ce HaBOJM perlerse u3 IlInmaHckor TproBaykor 3aKOHMKA O
1829. ropune (Cédigo de Comercio), wn. 323. y xome je npensubeno aa he csu cioposu nsmeby
aKIMoOHapa OMTH penieHn 1pey apourpaxxom 6e3 o6upa jia M 0 TOMe IOCTOjU YTOBOP.

18  Taxo je npema oxipenbama 3akoHa 0 apOUTPAKHOM IOCTYNKY Pycke (epepariyje Koju je BaXXno 0
2017. ropmHe, WI. 33 3a KOpHOpalMjcKe CIIOPOBe NpefBuheHa MCK/bydnBa HAJUIEKHOCT PYCKUX
TProBaykux cynosa. Ilof KoprnopanyjckumM criopoBuMa ce IOofipasyMeBajy CIIOPOBM KOji e Of[HO-
ce Ha OCHMBAIbE, PEOPraHN3aLINjy, IMKBIU/ALNjy [IPAaBHMX JIMI[A, CIOPOBM KOji Ce€ OJJHOCE Ha CBO-
jUHy HaJ| aKiujama, o u360py, IPeCTaHKy M CYCIICH3MjU MEHAIIMEHTa, Y Be3) 3aXTeBa OCHMBAYa,
ydeCHMKa M/IM WIAHOBA KOpIIOpaluje KOojyu 3axreBajy HakHajy mitere. Sergey Strembelev, Yarik
Kryvoi, ,Arbitrability of Corporate Disputes in Russia: To Be or Not to Be®, (January 23, 2014), CIS
Arbitration Forum Paper 1/2014, moctynmHo Ha appecu: https://papers.ssrn.com/sol3/Papers.cfm?
abstract_id=2383736, 10.4. 2018.

19 3axon o MmebyHaponHOj TproBMHCKOj apburpaxkm m3 2015. ropuue (Pedepanvhuviili 3aKoH om
29.12.2015 N 382-®3 , O6 apbumpaxce (mpemetickom pasbupamenvcmee) 6 Poccuiickoti Pedepa-
yuu) 4. 7, c1. 8 npensuba apburpabmimHOCT.

20  3akoH o IpMBpeNHMUM ApyuITBUMA, Crymbernu enacnux PC, 6p. 36/2011, 99/2011, 83/2014, 5/2015,
yj1. 376- 381.
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IV Pa3no3u 3a 1 IpoTHB apOUTPAOMTHOCTH CIOPOBA

¥3 KOMIIAaHMjCKOT IpaBa

Kao pasmosn 3a HenmpusHaBame apOUTpabMIHOCTI HABOZIE Ce TPU IIpH-
rOBOpa: 3alUTUTA jaABHOT IIOPETKA ¥ IPUMeHA MMIIEPATMBHUX IIPABHUX IIPaBI-
7Ma, MCK/bY4MBA HAIJIEKHOCT CyHoBa’' M pPeIaTMBHO [IejCTBO apOuMTpakHe
omnyke. Erga omnes iejcTBO apbuTpaXkHe OJIyKe je o 0oceOHOT 3HaYaja Ipu-
JIMKOM Talleba IIPaBHOT JIMLIA.

IIpBu pUroBOp ce 3aCHMBA Ha TPAJULMOHATHOM CXBaTalby Jja IUTa-
ba KOja CIIa/Iajy y JOMEH jaBHOT IIOPETKa U KOja Cy peryiyucaHa uMmIiepaTuB-
HVUM IIpaBWIMMa He MOry 6uTy apourpabuiHa.”? Y KOMIIAaHMjCKOM IIPaBy Cy
VIMIIEPaTMBHMM IIpaBIIMMa peryancaHa OpojHa NMuTama: MOCTYIaK OCHMBA-
1a, OCHOBAYKM! YJIOT, 0O6aBe3a perucrpaiyje, IpoMeT yhelauMa M akiyjama,
HauyyH peopraHysaliyje 1 IpecTaHKa IpUBPEJHOT IPYIITBA I Apyra MuTama.>
MebyruMm, y crydajy yHyTpalmux KOMIAHMjCKMX CIIOPOBA OBO CXBarame je
3HAYajHO M3MEHEeHO ,HOBUM TpeHoBMMa. ** Kao mpuMep ce HaBOJie CIIOPOBU
Be3aHN 33 IYHOBAKHOCT OJITyKa ¥ 3aK/by4aKa CKYILITHHE aKImoHapa. Pannje
CY OBU CIIOPOBY CMaTpaH) HeapOUTPAOWIHUM jep Cy pery/IucaHy UMIIepaTyB-
HUM IPaBHUM IIPAaBWIMMA M KA0 TAKBM Cy UMHWIN JleO jaBHOT IOpeTKa®™,
Oymyhm fma cy ce omnyke cKymmTuHe Tuiane u Tpehux cTpaHa u yTuiaze Ha

21 HaBopmmo mnpumep HeMaukor 3akoHa O aKIMOHAPCKUM JApylmrTBMMa wu3 1965. ropguse
(Aktiengesetz-AktG) xoju mpepBuba eKCIy3MBHY HaIEKHOCT OKPYXKHOT Cyjia 3a CIIOPOBE KOju
HacraHy. Tymauehu oBy ofpenOy 3aKkoHa, CyJ je HalIAoO A TMMeE LITO je mpeaBubeHa HaIOKHOCT
HMje MCK/bydeHa MOTyhHOCT apOuTpakHOTr pernaBamba. OBOM 0fipefi0OM je caMo Ipery3ypaHa
HaJIeKHOCT n3Meby cynoBa a/m Huje McK/bydeHa MoryhHocT apOuTpaxkHOr ojTy4unBama. OBakas
CTaB je 3aCTYIUbEH U IIPUINKOM TyMaueme Ypenbe 44/2001 o HayIeKHOCTH ¥ IPU3HAY Y U3BP-
ey npecya y rpabanckum u Tprobauxkym crnoposuma (Council Regulation (EC) No 44/2001 of
22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters), wr. 22

22 Buie 0 0JHOCY NPMHYIHYX IIPOIMCA M jABHOT MOPETKA M IBUXOBO]j IIPUMEHN y apOUTpaXKy BUA.
Jenena Byxapmuosnh Mapkosuh, ,/lejcTBo HOpMM HemocpenHe mpumeHe y mehyHapopHoj Tpro-
BUHCKO] apourpaxu®, IIpasna pujeu, 2016, 139-152; Jenena Ileposuh, Yzoseop o melyHnapooHoj
mpeosuHckoj apéumpaxcu, beorpax, 2002, 104-106.

23 Bup. Mupko Bacumesnuh, IIpuspedra opywmea- domahe u ynopeoxo npaso, beorpax 1999, 1-607.

24 M. del Pilar Perales Viscasillas, 285.

25  Jenena Byxamunosuh Mapkosuh, ,YroBop o apburpaxu npema 3akony o MehyHaponnoj Tpro-
BUHCKO] apburpaxu Pycke denepanmje®, Y600 y npaso Pycuje, beorpay, 2017, 283-291.
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»COLMIja/IHe WIN jaBHe MHTepece.“*® JlaHac je OBAaKBO CXBaTame HAITyIITEHO
VIV 3HAYajHO yO/MakeHO. Y HeKMM IIpaBMMa apOMTPaOMIHOCT je TIpU3HaTa U
CIIOpPOBMMa KOji Ce OfIHOCE Ha IIOHMIITAj aKTa O OCHMBAIbY KOMIIaHUje” 1 Ha
CIIOpOBE Y Be3M Talllerba KoMIaHuje.”

M cxBarame Apyror IpUroBOpa je 3HAYAjHO €BOIYMPANIO Kaj Cy Y
IIUTalby CIIOPOBM U3 KOMIIAHMJCKOI IIpaBa. 3a Pas3/MKy Off TPajuLMOHa/THOT
CXBaTamwa IpeMa KoMe MCK/byulBa HajIexxHOCT JoMahux cygmosa TakBe cro-
poBe ayTOMAaTCKM YMHU HeapOMTPaOMIHMM, KOJ, CIIOPOBA M3 KOMIIAHUjCKOT
IIpaBa TaKBO CXBaTame je 3HauajHO yoOmakeHo. Kao mpumep 3a To ce HaBOAM
mpakca cynosa y Pyckoj @epepaumju Koju Cy CBe N0 HAjHOBUjUX M3MEHA
3aKOH 0 apOUTpaXKH, CIIOPOBE O IMYHOBAKHOCTYU OJUTyKa CKYIIITHHE aKIVHa-
pa cMaTpan HeapouTpabmIHNM.?

Tpehn npurosop mpoTus apOUTPaOMITHOCTH Ce 3aCHNBA Ha yoOuUaje-
HOM peJIaTMBHOM WIM inter partes iejcTBY Koje IIPOU3BOAN apOUTpakHa OJITY-
Ka. MehyTum, MHTpa-KOMIIaHMjCKY CIIOPOBY MOTY OMTH He caMO JBOCTpaHay-
KU, Kao IITO je, Ha NpUMep, cop u3Meby wiaHa JpymiTBa ca OrpaHNYeHOM
ozroBopHoluhy 1 caMor JpylITBa y Be3u obaBe3e WiaHa Ja YIUIATH CBOj YIOT,
Beh 1 BunIecTpaHayKy, Kao IITO Cy CIIOPOBM Y B3 OJUTyKa CKYIIITIHE aKI[U-
OHapa JIM OCHMBada. Y IIpaKkcy ce He II0jaB/byjy IpobmeMu Koj apOuTpaka
KOje Cy 3acHOBaHe Ha apOMTPaXKHMM YrOBOPMMA CAJipXKaHUM Y CTAaTyTUMa
IPYLITBa, Kajia Cy Y CIIOp YK/bydeHe caMo jBe crpaHe. Mebhyrum, cioposu y
Be3) 3aK/byYaKa JOHETVX Ha CKYIIITVHM, TTorabajy Buie muija: cBe akIMoHa-
pe, WIN YIaHOBe JIPYLITBA Ca OTPAaHIMYEHOM OJTOBOPHOIINY, MIN CBe OBEpH-
olle, WIM M 3aIoc/IeHe, 6e3 063Mpa MITO OBa JIMI[A HUCY YIeCTBOBAIA Y apOu-

26 M. del Pilar Perales Viscasillas, 286.

27  Apb6urpabunnocr je npuxsahena y npasy benruje, IlIBencke, IlIBajiiapcke, CAJl, am ux Behu neo
npasHe Teopuje y Vtammju n Ppaniryckoj cMaTpa HeapOUTPaOMTHIM.

28 ¥ npasy @paniycke n PuHCcKe OBY CIIOPOBY Ce CMATpajy apOUTPAOVIIHIM, JIOK CY MUIIIbEHa NOfe/be-
Ha y ipaBuma CA]l, Cunranypa, Illnanuje. ¥ ¢paniryckoj cynckoj mpakcu cy cse o omryke Kacarpo-
HOT cyzia oy 2002. rojyHe OBM CIIOPOBY CMaTpaHy HeapOUTpabwiHMM. V 1peMa UTa/MjaHCKOM IIpaBy,
OBM CIIOPOBY He YXKMBajy apOUTpaOUIIHOCT.

29  Bup. nsmene 3axkoHa o apoutpaxama Pycke Penepaiyje; Diana Filatova, Arbitrability of corporate
disputes in Russia from 1 February 2017, goctynno Ha appecu: http://www.ciarb.org/news/ciarb-
news/news-detail/features/2017/05/05/arbitrality-of-corporate-disputes-in-russia-from-1-february-
2017, 10.04.2018.
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TPayKHOM IIOCTYIIKY - MYITUCTpaHayka apOuTpaxa. Crora ce Ka0 OTBOPEHO
IIOCTaB/ba IINTabe JIa /I ce apOMTpaXKHa K/Iay3ya y CTaTyTy MOXKe CMaTpaTu
0OMYHNM apOUTpa>KHUM YTOBOPOM, WM K0 MY/ITH CTpaHa4yKa KIaysy/a Koja
osaihyje ap6uTpe fa JoHecy erga omnes apobutpaxuy opnyky.” Of oaroso-
pa Ha oBa IMUTama 3aBUCHU ITPaBo Tpehyx /mIfa Koja HIUCY 3a7l0BO/bHA apOUTpa-
YKHOM OJIYKOM Jia Y JICTOj CTBapy IIOKPeHY HOBY CYACKU WM apOUTpaKHM
IOCTYIIAK 1 Jjd JIX CY CYZJOBY M apOUTPY Be3aHN PAHVjOM OJIJIyKOM.

Y HeMauKoj IpaKcK ce 0 OBUM NMUTamIMa u3jacHno CaBe3HU CyL pas-
Marpajyhiu mmrame IYHOBOXXHOCTU apOUTPOKHUX KIAy3ylna y CTaTyTMMa
HEeMauKUX IpyLITaBa ca orpaHndeHoM oarosopHouthy (GmbH), kojuma cy 3a
CBe criopoBe u3Mely ocHuBaua ApyIITBa U U3Mehy ApyiuTBa 1 ocHMBaYa OyIa
npepsubeHa MCK/by4rBa Ha/yIeXXHOCT apourtpaxa.’ Ilpema cxBatawy Cypa,
apOuTpa)kHe K/Iaysyie Cy, IIpe CBera, HaMekeHe 3a IBOCTpaHayKe apOuTpaxke
U Mopajy 6utu gopmynucane ga omoryhe apburpaxy usmeby nBe crpanke, a
He 32 MYITUCTpaHAuKy apoutpaxy. CTora je apOuTpa’kHe Kaysyje U3 CTaTy-
Ta JPYLITBA Ca OTPaHMYEHOM OATOBOpHOIIhy y Kojuma je 6mta npensuhena
VICK/bY4MBA HAJJIOKHOCT apOuTpake 3a cBe crmopose u3Mebhy ocHmBaua npy-
IITBA M JPYIITBA IIpeMa OCHUBAYMMa, NIPOITacko HuITaBuM.” OBakaB CTaB
Cyna je ox mocebHOT 3HaYaja 3a OJUTyKe CKYIIITHHE OCHUBAYA VM/IM aKIVIOHA-
pa, Koje MOry OMTH WIM IIYHOBaXKHe, VI HEeIlyHOBa)XHE 3a CBe aKL[MOHape
WIN 332 CBe WIAHOBE JIPYLITaBa Ca OrpaHNYeHOM opropopHoirhy. [pyraunje
pedeHo, OITyKa He MO>Ke OMTH IyHOBa)KHA 3a HeKe aKLMoHape (Makap 61wm y
BehuHu), a 3a jpyre HemyHOBakHa. VI3 TuxX pasymora apOUTpakHa OJyIyKa
MOpa IIPOMU3BOAUTH A€jCTBO IIpeMa CBJIMA, a He caMo IIpeMa CTpaHKaMa y CIo-
py. majyhu y Bupy pematuBHo mejctBo apbuTpaxkHe ofryke, CaBesHM Cyf je
CMATpao fa apOMTPaXKHM YTOBOP KOjUM Ce HaMepaBa YCIIOCTABUTU MYJITH-
CTpaHayKa apOuTpaka Mopa 6MTI Ha Ioce6aH HauMH POPMY/INCAH U 3a[J0BO-
JBUTH TTOCeOHe YCIoBe» KaKo 0¥ Y MHTPAKOMITAHUjCKUM CIIOPOBMMA HPOIIN-

30  Bup. C. Duve, 985.

31  Bup. Hilmar Raeschke-Kessler, ,,Germany“, The International Arbitration Review (ed. J. H. Car-
ter), Law Business Research Ltd, 2014, 257.

32 H. Raeschke-Kessler, 257.

33  H. Raeschke-Kessler (2012), 200.
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PMO [1ejCTBO apOUTPaKHMUX OIIyKA KOje ce OZHOCe Ha 3aK/bydKe CKYIIIITHHE
Ha CBe aKI[JIOHape WM CBe mapTHepe.*

OBakasp saxreB Cyjl je M3B€O U3 OIIUTET IPaBIIA Ia HUKO HE MOXe
OUTH TpUCHbeH Ha apOuTpaxy 6e3 cBoje caryracHOCTH. To MPakTMYHO 3HAYM
Jla ce CBY aKIMOHAPY WM IIAPTHEPH MOPAjy Car/IaCUTH Ca apOUTPaKHOM KJIa-
y3yom, 6e3 ob63upa Jja /i Ce K/Iay3yla HalIasu y CTaTyTy WIM Y IIOCeOHOM
JIOKYMEHTY. Y TIPOIIeCHOM CMUCITY, TO 3HA4M U Jla ce CBAKOM aKI[VIOHAPY MU
WIAHY JPYIITBA Ca OTPAaHMYEHOM OATOBOpHOIINY Mopa omoryhuru pma op
II0YeTKa YYeCTBYje Y apOUTPasKHOM ITOCTYIIKY WM Jia MY Ce KacHUje IPUKIbY-
4. Y TOM LMY CBM aKIMOHAPY ¥ WIAHOBU MOpajy 6uTy 61aroBpemMeHo o6a-
BELITeHY O IIOKpeTawmy apOuTpaxke M MOpa UM ce ATy IPWINKA JIa YIeCTBY]y
Y KOHCTUTYNCay apourpaxe.”

V 3ax/by4yHa pasMaTpama

[Tojam ap6buTpabwIHOCTH je C/IOKeH U BuiIesHadaH. CII0XKEHOCT ce
orjiefia y MpaBHO-MOTMTIUYKOM KApaKTepy M CalpyKMHM, a BUIIE3HAYAH jep My
ce y TeopMju ¥ IIpaKCH fiajy pas/IMuuTa 3Hauera. Y IPAaBHO-IIOIUTUYKOM
CMUICTTY, JipXKaBa Kpo3 ye WM Ivpe AeduHMCame apOUTPabWIHOCTU Y
CYLITMHU JICKa3yje CBOj OJHOC Kao jaBHe BJIACTY IIpeMa IIPMBAaTHOM HAUMHY
cybema, a IyropoyHO IMOCMAaTpaHO, Kao CIIPEMHOCT Ja Ce OflpeKHe CBOjUX IIpe-
poraTiBa y KOPUCT IIPMBaTHUX TeJIa.

Kako je Behuna sip>xaBa, mehy xojuma n Peny6rmika Cp6uja, usjepua-
qyyIa apOUTPaXXKHY OJJIYKY ca CY[ICKOM IIPeCy/IOM, UMHU Ce Jla ceM Hade/lHe
jeIHAKOCTY He IIOCTOj) CTBapHa BO/bA [ja apOuTpake 3acTa U IIOCTaHy Iapa-
JIeJIaH HAuMH pelllaBama Croposa. Kako 6u ce To MCIpaBuIo, HEOIXOHO je /ia
ce OJOOHOCT CIIOPOBaA 3a ApOUTPAKHO OTydMBatbe TYMadM IINpe, Y KOPUCT
apOUTPaXXHOT OJTyIMBamba. 3a IMOYeTaK, ITOTPeOHO je f1a ce T3B I'PaHNYHY CITy-
JajeB) U3 CUBe 30He apOUTpabuIHOCTH, Mely KojiiMa Cy 1 CHOPOBM 13 KOM-
MIaHMjCKOT IIpaBa, TyMade Kao MOJ0OHM 32 apOUTPaKHO pelllaBambe.

34  H. Raeschke-Kessler (2014), 257.

35 360r cinoxxeHe Npuposie M OpOjHMX 3axTeBa KOjU ce IIOCTaB/bajy IIpej; OBaKaB BUIIECTPAHAYKN
apOutpaxkuu yrosop, Hemauku DIS je 2010. rogmHe mpenopyuno cBoja JlomyHcka HpaBuia 3a
KOpIIOpaTuBHe criopose. Buax. www.dis-arb.de.
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Ynopebusamwe n mapanemmsam usmel)y fBa HauMHA pelraBama CIIOpPO-
Ba he ocraty MepwI0o e(pUKACHOCTU ¥ ONPABIAHOCTI U jeHOT Y APYTOT HauM-
Ha pelllaBama crioposa. CBOjeBpCHM yaUTeT U puBamnTeT nsMely cyzmckor n
apOUTPaKHOT ,,CyfioBama“ Tpebasio 631 CXBaTUTH He caMo Kao orpaHmnvaBajyhe
dakrope, Beh 1 Kao IMOKpeTayKy CHAry 3a CTATHO NPEeUCINTUBAmE yIoTe U
3Hayaja apOuTpaxa.

Jelena VUKADINOVIC MARKOVIC, PhD
Research Fellow, Institute of Comparative Law

ARBITRABILITY OF DISPUTES
- with particular reference to company law disputes -

Summary

Arbitrability of a dispute is a precondition to arbitration. However,
regardless of the long history of arbitration as a way of resolving disputes, the
term of arbitrability is not uniquely determined, nor is it forever defined. The
scope of arbitrability depends on both the internal character of the disputed
relationship and the solution in a particular legal system that is determined by
the interests of the state concerned. Hence, there is no single and universal term
of arbitrability. On the contrary, its content is variable in time and space and
depends on specific social and political perceptions in respective countries and
societies. Thus, the company law disputes in some legal systems are considered
arbitrable, while others do not enjoy the possibility of arbitration.

The subject of the analysis of this paper is in what way the disputes wit-
hin the company are resolved in comparative law and in our country. The paper
is divided into three parts. The first part defines the general term of arbitrabi-
lity. The second part is devoted to the analysis of comparative legal solutions to
the arbitrability of company disputes, while the third part lists the arguments
for and against the admissibility of arbitration of these disputes.

Keywords: arbitrability, objective arbitrability, company law disputes, intpa-
company disputes.
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