Anexcanopa BUIIEKPYHA"

PEITABAIHE CITOPOBA Y BE3N CA XAPTUJAMA
O BPETHOCTU ITPEN APBUITPAJKOM

Pe3sume

Tprcumwme xanumana kapaxkmepuuie ce OpojHum mparcaxyujama Koje
ce c6aK00He8HO 006Ujajy no Hanozy kaujenama. Y cmyuajesuma kaoa usmehy
Knujenma u 6poxepcko-ounepckoez opyuimea oohe 00 cnopa, nompebHo je 0a
ucmu 6yode WMo npe peuier Kaxko 6u ce cnpewusu nompecu y uHoycmpuju. Yeo-
80pHe cmpare ce MO2y OKPeHYMU Pa3TU4UMum HAYUHUMA Peuasarba cnopa,
npu yemy anmepHAMuUeHU Memoou peuiasara cnopos, a nocebHo apoumpaia,
danac 0obujajy Ha 3Hauajy. Y paody ce ykasyje Ha mpeHo (nocebHo y amepuukom
npasy) 0a ce NPURUKOM 3aKbyuera y2080pa y208apajy Knaysyne Kojuma ce
cmpanke obase3yjy oa peuie cnop nped apébumpancom. O8aj Ha4uH ycnocma-
8/batbA HAOTIEHHOCMU apOUMpaNcHoz mena Hocu ca cobom oopehexe npeoHo-
cmu, anu u mave, wimo ce demamHuje ucnumyje y pady. Iloped numarea
0npasoaHocmu npumere 08UX Kaay3ynd, 3HA4ajHo je u numaree 0a au apou-
mpaxca npedcmasnpa HajoOLU HAYUH Peuiasared Cnoposa HACMAIux Ha
MpacUwmy Kanumana.

Kryune peuu: apbumpana, apoumpaxcre Knaysyne, mpiucuuime Kanumanda,
xapmuje 00 8pedHOCU.

I YBopHna pasmarpama

CTaHOBHMIUTBO II0CTaje CBe 3allHTEpecOoBaHMje 3a pasiudnre 06/MKe
y/larama HOBYaHVUX CpeJICTaBa Ha TPXKMUINTY KamnTana. Kako je ped o muipyma
KOja HeMajy IoTpeOHO 3Hambe Be3aHO 3a MpOoIleC MHBECTUPamba, OHM ce 0bpa-
hajy npodecnonanuma Ha ToM 110y (OPOKEPCKO-AMIEPCKUM [PYIITBIMA)
Kako OM IpoHANUIM HajajleKBaTHUjU BUJ] yaarama. llopes mojaBe cBe Beher
6poja MHBECTUTOpPA, CaBpeMeHa TP>KMIITA KAIUTa/Ia OJINKYje U II0jaBa Opoj-
HMX HOBUX, KOMIUIEKCHYX (PMHAHCHMjCKMX MHCTPYMEHATa U YTOBOpa y KojuMa

* Macrep, ncTpakuBay capajiHUK y VIHCTUTYTy 3a yHOpeJJHO IIpaBo
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ce II0jaB/byje MHOIUTBO KiaujeHaTa.! ViMajyhu y Bumy cioskeHOCT MaTepuje U
O7IHOCa, HEMMHOBHO je Jla HaCTaHy CIIOpHe CUTyalllje, a ToceOHO ca HOpPacToOM
MOTYRHOCTH TProBIHE IIyTeM MHTepHeTa.>

ITopen CyAcKOr HauMHA pellaBamba CIHOPOBA, KAO TPAJUIMOHATHOT
MeTOfia, IOCTABWIO Ce NMUTame Ja M apOUTpaka MOXKe OUTM ajleKBaTaH
HauJ[H pelllaBamba HACTA/INX CIIOPHMX CUTYaIlVja y OBUM CJIydajeBuMa. Y pas-
MaTpamy OBOI IINTamkba II0CeOHO IIpefihadn aMepyudKa Cy/iCKa IIpaKca M Teo-
pHuja. AMepUUKy IIPAKCy Y 0BOj 00/IaCTH OJINKYje AYT IyT Off IIOTIIYHOT OfIpU-
namwa MoryhHocTn apbutpupama OBUX CIOPOBA, IO IOCTENIEHOT IIPMXBATAbA
BIxoBe apourpabyHocty. [Toce6Ho muTame je 6u10 a 1 MMa MecTa apbu-
TpaXHUM K/Iay3y/laMa IIpe HacTaHKa cropa (predispute arbitration agreement
- PDAA) y yroBopy Koju 3ak/bydyje 6poKep ca CBOjUM KIMjeHTOM, MMajyhm y
BUJTy crenuduyaH KapaKkTep OBUX yroBopa (yroBOPM IIO IIPUCTYILY) U CIeIN-
¢duyaH mojokaj KImjeHTa Kao cabuje yToBOpHe CTpaHe.

II CnopoBu Ha TP>KMIITY KanuTama

CropoBy) Ha TP>KMIITY KaIlMTajIa y LIMpeM CMUCTY 00yXBaTajy CIiopo-
Be usMmeby mHBecTuTOpa (KIMjeHaTa/IOTpoONIaYa) U OPOKEPCKUX, OJHOCHO
OpOKepCKO-IMIEPCKIX JIPYIITaBa, pajHe cliopoBe usMeby Opokepa u muxo-
BUX IIOCTIOflaBalia ¥ cropoBe uaMel)y IpyuBpeHUX IpyLITaBa Koja HOCIYjY Y
TOM ceKrtopy (intra-industry disputes).’

[ToTpomurayky criopoBy ce Hajuemhe jaB/pajy 300T IOTPENTHOT IIpefi-
cTaB/pamba (misrepresentation), 6ecriorpeOHe KyIIOBUHe WM TIpofaje ma 6u ce
CTEKIO IIPaBO Ha IpoBU3Njy (churning), HeopnamheHOr WM HEIPUKIALHOT
TProBama, poHesepa.' Ca ipyre cTpaHe, CIIOPOBU KOji HACTajy u3Mehy 6po-
KepPCKO-INIePCKMX APYLITaBa MM Y Be3M ca HBUXOBUM MehycobHum opHOCHK-

1 Barbara Black, ,Working Toward Fair Treatment for Retail Investors®, University of Cincinnati
Law Review, Vol. 76, No. 1/2007, 376; Hans Van Houtte, ,,Arbitration Involving Securities Tran-
sactions®, Arbitration International, Vol. 12, No. 4/1996, 406; Deborah Masucci, ,Securities Arbi-
tration--A Success Story: What Does the Future Hold“, Wake Forest Law Review, Vol. 31, No.
1/1996, 185.

2 Constantine N. Katsoris, ,The Resolution of Securities Disputes®, Fordham Journal of Corporate ¢
Financial Law, Vol. 6, No. 2/2001, 309.

3 Jill I. Gross, ,The End of Mandatory Securities Arbitration?“, Pace Law Review, Vol. 30, No.
4/2010, 1077.

4 William W. Park, ,Arbitration in Banking and Finance®, Annual Review of Banking Law, No.
17/1998, 233.
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Ma 00yXBaTajy MuUTama U3BplIeHha YTOBOPa, MUTaka Be3aHa 3a PeTUCTpanyjy,
CIIOpOBE y Be3M Ca KJIMPMHIOM U CIIOPOBE Ca 3all0C/IeHnMa.’

CnopoBn Hactamt y Mehyco6HuM ofHOCHMa OpOKEPCKO-AMIEPCKUX
IpylITaBa pellaBajy ce y OKBUPY caMe caMOperyJTaTopHe OpraHusalyje, Haj-
venthe y3 yuemhe ap6urapa-cTpydmaka Koji pajie y CeKTOpY TP KMIITa KaIlu-
tasa.® HanMme, kaza nmocrajy wianosu 6epse, 6pokepy MOpajy [ja IPUCTaHy Ha
IeHa TIPaBIIa IIOC/IOBAbA, @ YeCTO je Y IBIIMa caipskaHa M apOuTpaKHa K1ay-
3yna.” PelllaBame CIIOpa ce 4eCTO CIIPOBOAM HA IIPUjaTe/bCKOj OCHOBM, 0Oe3
ynorpete GpopMayHOT IOCTYIKA, HA OCHOBY OOMYajHMX IpaBIIa CeKTOpa ca
CaHKIIMjaMa Koje Cy BaHIIPaBHOT KapakTepa U Koje ce clpoBofie Mehy cammum
wraHoBMMa rpyme.® OBo ce o6jalimbaBa YNHEHNIIOM JIa je ped O 3aTBOPEHOM
cucreMy 4uju cy wiaHoBu Melyco6Ho 3aBucHmM.’

IToTpe6a 3a ¢rnekcMOWIHMM IIPUCTYIIOM Yy pellaBamy IOjeIMHUX
BpCTa CIIOPOBA JI0Be/A je MO IMpOMeHe TPaIMIMOHAJIHOL IIOMMamba IIpUpoje
apbuTpaxe, a moce6HO ce MMCIM Ha apOUTpaske 3a CIOPOBE U3 PAJJHUX OJIHO-
ca 1 apOUTpake BesaHe 3a CIIOpOBe U3 XapTyja of BpegHocTu.'" VMajyhu y
BUZLYy Ty IIpOMelbeHy IPUPOAY, ITOCTaB/ba ce MUTambe Jla /M je apOuTpaka 3a
CIIOpOBe U3 XapTyja Off BPeJHOCTU jelaH HOBU BUJ] apOUTpaxe WIN je ped o
a7ITepHATMBHOM HaulHY pelllaBaiba CIIOpa KOji je MOTIIYHO Apyradymju.'!

III ApOuTpabMIHOCT CIIOpOBa y Be3u ca XapTujama
Off BPEJHOCTI — UICTOPUjCKU OCBPT

Awmepuuxky KoHrpec je HakoH BeMKOr (pUHAHCHjCKOT Kpaxa 1929.
ToJIMHe IOHEO JIBa 3aKOHA Koja je Tpebasio /1a moBpaTe MOBEpemhe MHBECTUTOPA
y TpXuIUTe KamuTama.'”? BpemeHoM je momuto o OpojHMX KOHTpOBEp3M y

5 Hyung Kyun Kwon, ,Med-Arb Adoption in Securities Law Disputes: Advantages and Costs*, Con-
cordia Law Review, Vol. 2, No. 1/2017, 49; H. Van Houtte, 405.

6 Jennifer J. Johnson, ,Wall Street Meets the Wild West: Bringing Law and Order to Securities Arbi-
tration, North Carolina Law Review, Vol. 84, No. 1/2005, 136.

7 H. Van Houtte, 405.

8 ]. Johnson, 125; H. Van Houtte, 405.

9 H. Van Houtte, 406.

10 M. Saleh Jaberi, Bruno Zeller, ,,How Much Can It Be Bent Before Breaking? Changing the Founda-
tions of Arbitration in Securities Disputes®, Pepperdine Dispute Resolution Law Journal, Vol. 15,
No. 2/2015, 319.

11 M. S. Jaberi, B. Zeller, 320.

12 To cy 3akoH o xapTujama ofj BpeiHocTy u3 1933. roune - SA (Securities Act ) M 3aKOH 0 IpoMeTy
xaptija off BpenHocty 3 1934. l'ogyuue — SEA (Securities Exchange Act). IlpBu akrt je joHeT ca
IM/beM JIa PETy/IMIIe OffHOCE Ha MPMMAPHOM TP>KMIITY KaIlUTasa, JOK y/Iora Ipyror akTa perym-
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noriefy MoryhHocTu pellaBamba IyTeM apOuUTpaXke CIOpPOBa HAcTaIMX M3
IpUMeHe OBUX Ipomuca. Hamme, raBHuM mpommc y obmactu apOuTpaske
(Pepepanuy 3akoH 0 apbutpaxku) npensuba fa he y cnydajy Hacranka cropa,
CYACKM MOCTYIAK OMTH 00yCTaB/beH U CHOPHO MUTAMbe PellieHo ITyTeM apOu-
Tpake. Vimajyhm y Bufiy fia je oBaj Impommc JOHET Ipe 3aKOHa y 00J1acTi
TPKUIITA KallNTaJIa, IPVWIMKOM IberOBOT JNOHOLIeha Huje e MOIJIO IIpefBu-
neTu fia he HacTaTM cyko6 ca akTMMa KOjy pery/mily TpaHcaKIjyje ca XapTuja-
Ma of BpegHocTi."” IInTame OfHOCAa OBUX 3aKOHA pELIABaHO je Kpo3 CYACKY
IpaKCy ¥ IpelurIo je MyT Off HOTIYHOT HelpuxBarama (ombujama), ImpeKo
IpU3HaBawba AeMMMUYHEe apOUTpaOMIHOCTY, 3aBMCHO Off TOra IIpeMa KOM
3aKOHY Cy CIIOpOBM pelllaBaHM, JO KOHAYHOT 3ay3MMaiba ITOTIYHO mbepa-
HOT CTaBa ¥ IIpMXBaTamwa apburpabmwinoctn. JJanac mocroju 6orara cymcka
Ipakca Koja IpaTy eBOIYLIMjy apOUTpaskHOT pellaBama criopa nsmely 6poke-
pa U WeroBux KaMjeHata, mokasyjyhu melycobne ogHoce Ta Tpu akTa 1 Ipo-
Oeme ca KojuMa ce CyZi Cyo4aBao y MOKYIIAjy /la UX ITOMUpH."”

Ca MCTOPMjCKOT acIleKTa, M3BeCTaH BPEMEHCKM IepMOJ, jaKo Mamu
6poj cropoBa U3 oBe 007acTi je pellraBaH IyTeM apburpaxe. OBo ce obja-
IIHaBa YMIHEHNIIOM f1a je y ony4ajy Wilko v. Swan, Kxoju jemaH off IIpBUX CIIO-
poBa y KojuMa ce mokpehe nmmramwe apOUTPaOUIHOCTY CIIOPOBA Y Be3U Ca Xap-
THjaMa OJ BPeJHOCTY, CYJ, CTA0 Ha CTAaHOBMUILITE Jla KIay3y/Ia KOjOM je IpelBI-
hena HaIexxHOCT apbuTpake 3a CIOpOBe HACTAIE y Be3N ca SA HeIpUMeH-
jpuBa. Hanme, oBaj npormuc je uspwunro npeasubao HayIexHOCT Cyfia y CIy-
Yajy HacTaHKa CIIOpa ¥ CMaTpajlo ce fla CBaka ofipef6a KOjoM ce CTpaHKe
oppuuy (waive) Tor npaBa Humrasa. Kako ®emepannyu 3akoH 0 apOUTpaku
Hpy>ka MOryhHOCT Jja ce CIIop He pelllaBa IIpej; apOUTPaskoM aKO ce IoKaxe Jia
je KoHrpec nmao Hamepy fa CTBOpM M3y3eTaK IIyTeM HOHOLIEHA 3aKOHA KOju
flaje cTpaHaMa ,crernyjaaHa mpasa“, Cyj ce y OBOM CIIOpPY II03BaO Ha OBY
moryhHoct.'® Takobe, 1MckasaHa je cyMma y ameKBaTHOCT apOMTpake Kao

came OJJHOCAa Ha CEeKYHJApPHOM TPXMIUTY KallMTasa, Tj. MPMIMKOM KacHMje Ipojiaje ¥ KYIOBIHE
XapTHja off BpeIHOCTH.

13 David C. Nelson, ,, The Arbitrability of Securities Disputes between Brokers and Customers - Phil-
lips v. Merrill Lynch, Pierce, Fenner & (and) Smith, Inc.“, Creighton Law Review, Vol. 20, No.
4/1986, 1014.

14  Jenena Bykamuuosuh, Ynoea apbumpabunnocmu y npouecy peuiasara cnoposa npeo mehyHapoo-
HoM mpzosuHckom apoumpacom (dokmopcka oucepmauuja), beorpan, 2016, 256.

15  Gregory N. Malson, ,Securities Arbitration: Resolution of Disputes Between Securities Brokers
and their Customers®, Golden Gate University Law Review, Vol. 21, No. 2/1991, 406. 3a nperne
IpaKce ¥ MTepaType y oBoj obiactu Buj. J. Bykapunosuh, 252-265.

16  VYxasyje ce ja cy TpM KapaKTepUCTUKe 3aKOHA JOIIPUHeJIe OBOM CXBaTakby — KyIIal| He CHOCH TepeT
JI0Ka3yBamba HaMepe IIPOJaBIla Jia ra IpeBapy; NOCTOju ImMpoka MoryhHocT msbopa cymckor
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dopymMa 3a pelraBame Te BpCTe CIIOPOBa, MoceOHO MMajyhu y Bumy motpe6y
3alITUTe MHBECTUTOpA.”

OBa Ipakca je OIICTa/la HEKOIMKO JielleHuja, almy Kpo3 HOBe OJTyKe
TO/Ta3y [0 TTOCTeTeHe bepanusanije OBOT MpUCTyIa. IIpBe Ha3HaKe IIpoMe-
Ha youaBajy ce y 00IacTy CIIOpoBa Ca e/IeMEHTOM MHCTPAHOCTIL'® ma 6u
BpxoBHU cyq foHOIIemeM ojjIyKe y ciydajy Rodriguez de Quijas v. Shear-
son/American Express, Inc., cTa0 Ha CTAaHOBMIITE Jia Cy CIIOPOBM HacTalu U3
yroBOpa KIMjeHTa ¥ OpOKepCKO-AwIepcKor jpymrBa apburpabwinn. OHO
IITO KapaKTepuile OBO BPEMEHCKO pasfolsbe je M HeJOBO/BHO jacaH CTaB
IpaKce y moreny apéurpabumsoctu cioposa u3 SEA. Hanme, oBaj akT mpe-
Buba MMIUIMIUTHY 006aBe3y MOKpeTamwba CYACKOT IIOCTYIIKA, TAKO Jia Hitje 6110
CaCBUM jacHO Jia /M ce 3a0paHa IMOKpeTama apOuTpake MOXKe OJHOCUTH M Ha
mwera.”” Y cyvajy Shearson/American Express, Inc. v. McMahon onoBpruyTa je
Wilko moxTpuHa U IpeIHOCT AaTa apOUTpaKy 3a SA, ay ce 1 Jlajbe CMATPajIo
ce la ce JOKTPMHA He Ipumemyje Ha ciopose n3 SEA. Konauno, y ciydajy
Rodriguez de Quijas v. Shearson/American Express, Inc. 6u10 HK03BO/bEHO
pelllaBame CIOpPOBa ITyTeM apOuUTpake 3a copoBe U3 06a 3akoHa. CMaTpa ce
fia je ofIydyjyhy mpeBary y mpoMeHu cTaBa OffHeTa umMibeHNI na Komucuja
3a xapTuje of BpegHocTH (Securities Exchange Commission — SEC) Bpiun Haji-
30p Ha cpoBohemeM apOUTPayKHOT IMOCTYIIKA Y B3N Ca XapTHjaMa Off Bpef-
HOCTH.*

Onnyka cyna y cydajy McMahon u TpeH[, 1a Cy CBU CHOPOBH IIOBe3a-
HM Cca XapTHjaMa Off BpeTHOCTY apOMTpabIIHY, JOBea je IO M3MeHe IpUpojie
CITIOpOBa KOju ce pelnaBajy mpey apoburpaxxom.”! Hanme, mpe ofryke y oBOM
CIIOPY, CIIOPOBY HACTA/IM M3 MIpUMeHe 3aKOHA IPOTHUB peKeTHparmba I KOPYII-
myje (RICO) Hucy ce renepanmHo cmarpamu apoutpabuinum. CyfoBu cy um
HeTupamm apoUTpabIIHOCT, M03MBajyhy ce Ha CJI0XKEHOCT THUX CIIOPOBA, Ipe-

¢dopyma (1 enepanHu M pXKaBHM CyJ| MMajy HaJJIOKHOCT); Wi. 14 3abpamyje 6110 KOjy BpCTy
criopasyma KojuM OM ce CTpaHKe OjipeKIe IOIIToBama 6mao Koje oxpenbde akta. F. Chet Taylor,
»The Arbitrability of Federal Securities Claims:Wilko's Swan Song*, University of Miami Law Revi-
ew, Vol. 42, No. 1/1987, 207-208.

17 F.C. Taylor, 208.

18  Hmp. cyx je ogycrao oji mpuMeHe OBe AOKTpMHe Y MehyHapogHuM criopoBuMa, nmajyhu y Bupy
notpeby mmbepamm3sanuje MehyHnaponue Tprosuse Bup. Scherk v. Alberto-Culver Co.

19  Janet E. Kerr, ,, The Arbitration of Securities Law Disputes after Rodriguez and the Impact on
Investor Protection, Marquette Law Review, Vol. 73, No. 2 /1989, 231.

20 D. Masucci, 186.

21  Karen Kupersmith, ,,A Perspective on the Role of the Arbitrator in Securities Arbitration“, Wake
Forest Law Review, Vol. 31, No. 1/1996, 304.
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K/Ialabe KPYBUYHOIPABHUX M Ipal)aHCKOIPAaBHUX KOMIIOHEHTH, Kao M 3Ha-
JajaH jaBHM MHTepeC MPIUCYTaH y IpMMeHN OBOT aKTa.*

[IpusHaBame NYHOBOXKHOCTY apOUTPKHUX K/IAy3y/Ia Y CIIOPOBUMA Y3
XapTuja of BPeIHOCTH, IOBEJIO je 10 II0jaBe HOBMUX TPEHOBA Ha TPXKUIITY -
CBe BMIIe yroBopa M3Mebhy OpokepcKo-AWIEpCKMX APYLITaBa M KIujeHaTa
cagpxxu PDAA,® a HacTajy u crienyjaim3oBaHyl apOUTPaKHU LIEHTPH 3a CIIO-
poBe y Bes3u Jia XapTujama ofj BpegHocTi.>! Ydaectamja ynotpeba apburpake
ce objammaBa (pakTopuMMa IIONYT MHTepHAIL[MOHA/MM3anuje (PUHAHCHUjCKUX
TpaHCaKIMja, CI0’KEHOCTH CIIOPOBa, HETOCTEHOCTI Y OIy4MBaIby Cy/IOBa,
3axTeBMMa 3a BehoM ¢rexcnbunnomhy, kao u morpe6om 3a mpuBatHoithy n
nosepspuBonthy.”

IV Ap6urpakHe K1ay3yie y yroBopuma 6poKepCcKo-guaepcKux
ApYIITaBa M BUXOBUX KIMjeHATa

[Toctusame criopasyma o apburpaxu y yropopuma usmehy 6pokepa u
K/IMjeHTa He IPaTy TPaAMIIMOHAIHY MOJIe/l apOUTPaXKHUX CIIOpa3yMa IJie yro-
BOpHeE CTpaHe VIMajy peJIaTMBHO jeHAKY IperoBapadky Moh u ojjyka o apou-
TP)XXU HACTaje HA OCHOBY CJI00OIHMX IperoBopa.”® Hamrexxnoct apburpaxke
3a CIIOpOBe M3 XapTHja Off BPEJHOCTU ce MoXKe (GOpMy/IICaTi Ha PasINdIuTe
Ha4MHe, a TPU IIPUCTYIIA Cy Ce M3JBOjIIA Kao Hajuelrha: 1) MUHKMMaIHA C/IO-
6of1a 3a cTpaHe y CIOpY, IJle UM 3aKOHOJIaBaIl Jaje caMo MoryhHocT jja nsabe-
Py pelaBame criopa mpes ofpehennm tpubyHasioMm wim ia ce oImpefene 3a
CYZICKO pelllaBaibe; 2) HaMeTambe OrpaHiderba 3a IPYTy YTOBOPHY CTpPaHy Of
cTpaHe OpoKepa TAaKo Jla KIMjeHT He MOKe Jja IOKpeHe IOCTYIIAK IpeJ| CYIOM,

22 G.Malson, 416-417.

23 Ilpmmehyje ce ga cy ucrpaxupama y IOIJIEy pelilaBama CIOpoBa y Be3y ca XapTujama Off BpeJHO-
cru myteM apourpaxe pabena 90-ux rogmua XX Beka Halvia ja je ,BehnHa“ MHBeCTHTOpPA 3aK/BY-
4nmia yroBope Koju capxxe PDAA, a fia ce ferieHnjy KacHuje TOBOPH O ,CKOPO CBYM “ MHBECTHUTO-
puma. Jill I. Gross, Barbara Black, ,Investor Protection Meets the Federal Arbitration Act®, Stan-
ford Journal of Complex Litigation, No. 1/2012, 18.

24  Inka Hanefeld, , Arbitration in Banking and Finance®, New York University Journal of Law ¢ Busi-
ness, Vol. 9, Nr. 3/2013, 923. JJanac Hajio3HaTuju LieHTap y 0Boj o6actu je FINRA. Pey je o camo-
Pery/aTopHOj opraHu3anmju Koja mocnyje moy Hagsopom SEC-a u koja je Hactama 2007. roguHe
crajarbeM HarmoHamHoT yipyskemwa Tprosaia xaprujama ojj BpeHoctu (NASD) u perymaropHux
u apbutpaxkunx ynkumja Ibyjopmke 6epse (NYSE). Jlanac ce mpeko 90% criopoa y 0Boj 0671a-
CTM pelllaBa II0J] IbeHUM OKPI/BEM.

25 1. Hanefeld, 923-924.

26 M. S. Jaberi, B. Zeller, 321.
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Beh camo mpen apbutpakoM; 3) HMoCTojame 3aKOHCKe ofaBese 3a CTpaHe Y
CIIOPY Aa IMOKpeHY IIOCTYIAK Ipef] ofroBapajyhuM apouTpa>kHuM Tenom.”’

CA]l je TMIIMYaH IIpeiICTaBHUK APyTor Mofiena. BehnHua crioposa nsme-
by xmjenata u 6pokepcko-AWIEpCKMX ApYIITaBa peliaBa Ipef ONCEKOM 3a
pemaBame cropoBa camoperynaropHe opranmusanuje FINRA (FINRADR).
Apbutpupame CIIopoBa IIpej OBIM TeJIOM je IIOC/IeIIA VI YWbeHNIIe Ja ce
y yroBopy Hajnasyu apbutpaxsa kmaysyna (PDAA) wn fa ce xmjeHT mpema
[Ipaswry 12200 1mo3Bao Ha cBOje 6e3yC/IOBHO IIpaBO Jja 3aXTeBa pelllaBaibe
criopa mmyrem apburpaxke.”

Opabup apbutpaxke kao popyma 3a pellaBame crioposa usMeby xm-
jeHaTa ¥ OpOKepCKO-IWIEpCKMX ApyuiTasa je crenudpuano ypehen. Haume,
Ihera KapaKTepHulle je[HOCTPAaHO HaMeTHYTa o6aBe3a 3a OPOKepCKO-ImIepcKa
IpYLITBa fla TI0 3aXTeBY KIMjeHTa pellaBajy CHOp IIpes apOMTPaKoM, YaK
MIaKO HUje yTOBOpeHa apOuTpaxkHa Kiaysyna. Ca ipyre cTpaHe, TakBa ob6aBesa
HIIje HAMETHYTa K/MjeHTNMa, Beh je apOuTpaska jejHa off MOTYRHOCTI Koja UM
CTOju Ha pacronaramy.” OBako IOCTaB/beH CUCTEM pelllaBarba CIIOPOBa ,,KBa-
pe“ PDAA. IlocraBmajyhu o6aBesy nHBecTUTOpMMA Jja IpUXBaTe apOUTPAXKY,
Kao IpefyCcIoB 3aK/byderha YTOBOPA, HETMPaM MM Ce TIpaBo ofjabupa ¢popyma,
jep Y TakBMM OKOJIHOCTMMA 00e CTpaHe MMAjy HTYXKHOCT Jia CIIOp pellaBajy
npex apouTpaskom.*

[InTame 703BO/EHOCTH OBUX K/IAy3y/la PeEIIeHO je KpO3 MO3UTUBHY
OJUTYKY Cy/CKe ITpaKce, &/l OCTaje HepellleHO NMUTAbe HhUXOBE ONPABIAHOCTH,
uMajyhu y Buzly ia 1o faHac HM Teopuja, HY YIeCHMUIY Ha TP>KUIITY HUCY yca-
IJIACWIN cBOja craHosminTa. (He)ompasmanocT mpumeHe oBUX KiIay3yla ce
IeHu moce6HO MMajyhu y Buly unibeHMIy Ia ce OHe II0jaBJbyjy Y YrOBOpMMA
10 IIPUCTYIY ¥ Ja II0 IPaBWIy KIMjeHT He MOXKe Jla IIperoBapa O eBeHTyall-
HOM MCK/bydewy HajylexxHocTu apbutpaxe.’’ Takobe, kmjeHTH ce mMaxom
jaBIbajy y ynosu ,,ItocebHe BpCTe IMOTpOIIaya WK caabuje CTpaHe ca CyKeHUM
IperoBapaykuM MoryhHoctima“.”

27 M. S. Jaberi, B. Zeller, 321-322.

28  Jill Gross, ,,The Historical Basis of Securities Arbitration as an Investor Protection Mechanism®,
Journal of Dispute Resolution, No. 1/2016, 172.

29  Stephen J. Ware, ,What Makes Securities Arbitration Different from Other Consumer and
Employment Arbitration®, University of Cincinnati Law Review, Vol. 76, No. 2/2008, 452.

30 S. Ware, 452.

31 H. Van Houtte, 408.

32 J. Bykagmuosuh, 253. Débora Chaves Martines Fernandes, ,Investors’ protection in the U.S.: the
issue of mandatory arbitration clauses in contracts between investors and brokerage/advisory
firms®, Revista direito GV, Vol.13, No. 2/2017, 522. 3a pas/mky oJj OBUX YTOBOPa, y yrOBOPMMa ca
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Y aMepMUKOM IpaBy je IIOCTA/JIO0 CTAHAAPAHO IIPABWIO Jla YTOBOPU
usmeby 6pokepcko-IMIepcKor pylITBa M KIMjeHaTa cajipxe ofpendy mpema
Kojoj he ,,6m10 Koje cropHO MMTame HACTA/IO U3 OfHOCA OpPOKepa U K/IujeHTa
OuTH peleHo IyTeM apbutpaxke”. Ped je o ompenbu koja je focTa MIMPOKO
IIOCTaB/beHa y MOIIefly Moryher mpenmera crmopa.” YHollewmeM oBe ofipeioe
YTOBOPHIM CTpaHaMa Jiajy ce IBa IIpaBa — IIPaBo Jla 3aXTeBajy pelllaBarmbe CIIo-
pa mmpey; apOUTPaXOM U IIPABO Jia Y CIy4ajy ia Oyzie Ty>KeHa, yrOBOpHaA CTpaHa
MO>Ke JIa 3aXTeBa Jla ce IOCTYIaK CIPOBefie YMeCTO Ipel CYAOM, TIpes apou-
Tpaxom.™

JMako He IOCTOje 3aKOHCKe IpelpeKe Jia ce CIOpasyM O apOUTpa>ku
nsmely 6pokepa U KIujeHTa IIOCTMTHe TAaKO Jia 3afoBO/baBa MHTepece obe
CTpaHe, ped je O OIIIMjU 3a KOjy ce O6poKepu peTKo onpenesbyjy.”” Hanme, mma-
jyhu y Buny cnenuduanoct o6apjparba I0OC/IOBA Y CEKTOPY TP KMIITA KAIMTa-
na (Bermku 6poj Hajora, moTpeba 3a MpaBOBPEMEeHUM ¥ OP3VIM pearoBameM),
0OMYHO ce KOpUCTe CTaHAapAM3oBaHe yroBopHe ¢opme. ITo cBojoj mpuponn
OBU YTOBOPM Cy a/IXe3MOHM (YroBOpM IO IPUCTYITY) M OCTaB/bajy (HU)Maso
MecTa K/IMjeHT!Ma Jia IPeroBapajy o BbUXOBOj caip>kKMHU.*® OHM €y KOHIIUIIN-
paHy 110 IIPUHIINITY ,,y3MM VIV OCTaBU — KJIVjEHT MOXKe J1a IIPUXBATH HYIXO-
BY CalpXKVMHY TaKBa KakKBa jecTe, WIM Jia TPaXXV JIPyIM HAUMH JIa ITOCTUTHE
IVUb KOjU je Kemeo Ja OCTBapy 3aKk/bydermeM yropopa.” Jako ce ucrude fia je
Kpajiba OfJIYKa O 3aK/byYerby YTOBOPA HA MHBECTUTOPY,”® HEPETKO, OH JIPYTUX
ONIIMja U HeMa, jep MPAKTUYHO CBa OPOKePCKO-AMIePCKa IPYLITBA IPUMEbY-
jy oBe Kyaysyle X MHBeCTUTOp He MOXe Ja Hobuje moTpeOHY yciyry 6es
3aK/bYUMBaba OBOT yroBopa.” ApO6uUTpa’kHa KJIay3y/Ia je /leo yroBopa U CaMo

MHCTUTYLVIOHAJTHYM MHBECTUTOPMMA, OPOKEPCKO-AMIepcka IPYLUITBa MHOTO Yelthe MHCHCTUPajy
Ha Cy[ICKOM pelllaBamy CIIOpoBa. Tume Jjo/masu 10 mapajiokcaHe CUTyalyje y Kojoj ce cTBapa
IIBOjHIM PEXXMM OJfHOCA Ca K/IMjeHTMMA — 3aXTeBa ce M CyACKa M apOMTpakKHa HAIIeKHOCT 3a JICTe
BPCTE YTOBOPA, Y 3aBUCHOCTHU OJf TOTra Ko je kimjeHT. Bup. J. Gross (2016), 386; Michael S. Barr,
»Mandatory Arbitration in Consumer Finance and Investor Contracts®, New York University Jour-
nal of Law & Business, Vol. 11, No. 4/2015, 817.

33  Hajuemthe je peu o npumenn ozpenaba wi. 12(2) SA n wi. 10 (b) SEA. G. Malson, 416.

34  CFPB, Arbitration Study Report to Congress, pursuant to Dodd-Frank Wall Street Reform and
Consumer Protection Act § 1028(a), 2015, mocrynHo Ha appecnu: https:/files.consumerfinan-
ce.gov/f/201503_cfpb_arbitration-study-report-to-congress-2015.pdf, 4.

35 M. S. Jaberi, B. Zeller, 321.

36  Richard E. Speidel, ,Contract Theory and Securities Arbitration: Whither the Consent?“, Brooklyn
Law Review, Vol. 62, No. 4/1996, 1337, 1349.

37  D. Chaves Martines Fernandes, 529.

38  G. Malson, 422.

39 R Speidel, 1358.
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TIOCTOjalbe YrOBOpa MMIUIMIIMPA TTOCTOjabe MPUCTaHKa 00e YTOBOpHE CTpaHe
Ha ycloBe yropopa. MebyTtnm, npobieM je To mTO KInjeHTH OOMYHO He fajy
eKCIUIMIUTAH IPUCTAaHAK, 3aCHOBAaH Ha moTpebHuM mHbopmaiyjama.* Kox
OBaKBUX yToBOpa c1000fia yropapama CTaB/ba y APYTM IUIaH U apObuTpaxa y
OBUM CIIOPOBMMA II0CTaje Of ;0OPOBOJBbHE ,IPAaKTIYHO 06aBesyjyha“.*! Meby-
TUM, IIOCTOje M CTAHOBMIITA J]a Ce He MO)Ke TOBOPUTU O MAaHJAaTOpPHOj (Ipu-
CUJIHOj) apOUTpaKu JIOK TOJ] je OHa 3aCHOBaHa Ha YTOBOPY, Ila U Y CUTyalluja-
Ma Kajla je IIperoBapadka Moh yTOBOpHMIX CTpaHa HejefHaka. "

Kao jeman om mpo6iieMa BesaHMX 3a apOUTpa’kHe KiIaysyse BUAM ce U
4IIbEHNIIA []a HeKe Off BUX cafipyke ofipefibe KojiuMa ce OrpaHNyYaBa IPUCTYII
KOJIEKTUBHUM MeXaHuaMnMma obeintehewa MOTpolIadyuMa/MHBECTUTOPUMA,
IITO y 3HAYAjHOj Mepy OTpaHM4aBa MOTYhHOCT BuxoBor obemrehera, a orpa-
HI4aBa 1 ofBpahajyhu edexar xoju oy MexaHusmu nmajy.*

HeraTuBHM acHeKTM OBMX KJIay3y/lIa JOBEIN Cy [0 HAllopa KaKo Ha
demepaTHOM, TaKO 1 Ha JAP>KAaBHOM HMBOY Jia UM Ce OffpeKHe J1ejCTBO, ajli Cy
oHM ocTamu 6e3 ycmexa.* Hamap je momasuo ca iBa GpoHTa — KpO3 IIpeziore
fla ce 3abpaHy WM OTPaHMYM IIPUMeHa OBMX KJIaysysla M Kpo3 opjaliherma
koja je SEC mobwia jja 3a06paHy Wiy OrpaHNyy IIPYMeHy OBUX KJIay3y/a aKo

YTPOXKaBajy ,,jaBHY MHTEpec” JWIN aKo TO 3aXTeBa ,3allTUTa MHBecTuTOpa“.*

40  G. Richard Shell, ,Fair play, consent and securities arbitration: a comment on Speidel”, Brooklyn
Law Review, Vol. 62, No. 4/1996, 1367.

41 . Gross (2016), 172; D. Chaves Martines Fernandes, 521; J. Kerr, 256. MangaTopHa apourpaxa
HojipasyMeBa apOUTpaKy Koja HacTaje Ha ocHOBY PDAA cajpikaHe y afiXe3MBHOM YTOBOPY M3Me-
by yroBopHux crpana Koje HeMajy jejHaKy nperosapadky moh. J. Gross (2016), 386, fn 11.

42 Stjepan Lovi¢, Prisilne arbitraze, 2016, goctynuo Ha agpecnu: http://bib.irb.hr/datoteka/911604.Pri-
silne_arbitraze.pdf. Crmuno pesonyjy u M. S. Jaberi, B. Zeller, 323-324.

43 M. Barr, 806. OBo muTame je 6m10 MOCeOHO AKTYETHO Y CIy4ajy Schwab Kajia je KOMIIaHuja y yro-
BOp Ca KIMjeHTOM yHena ofpezify IpeMa Ko0joj ce KIMjeHT OfjpuMye IpaBa Jia HOKPEHE CYHCKU
IOCTYIIAK I1yTeM KojekTuBHe TyKOe. FINRA je 3abpannia oBaj yrosop, nsmehy ocramor mnosmsa-
jyhu ce Ha cBoja npaBwmIa Koja He J103B0J/baBajy OBakBYy Ipakcy. [IpernosHaje ce 3Hauaj KOJIEKTHB-
HUX TY)XOM IIOTOTOBO Kajia je ped 0 MaMM HOTPaKMBambMMa — 6€3 IJXOBOI IOCTOjarba MHOTH
VHBECTUTOPY Ce M He OM OIBAXXIIIN J]a TIOKPeHY IIOCTYIAK Hpef| CYIOM, jep NMOHeKas TPOIIKOBY
IIOCTYIIKA HAJ[W/Ia3e BPEJHOCT TY>KOEHOT 3aXTeBa, TAKO Ja Hije PaI[IOHATHO JIa Ce OHM YIIYLITajy y
crop. J. Gross, B. Black, 4. Mako ce npenosHaje 3Ha4aj OBUX TyXOMU, II0je[IVIHI ayTOPY UX KPUTHU-
Kyjy 1 y Bb1Ma Bujie “HyxHo 3710°. Bradley J. Bondi, ,Facilitating economic recovery and sustaina-
ble growth through reform of the securities class-action system: exploring arbitration as an alter-
native to litigation®, Harvard Journal of Law and Public Policy, Vol. 33, No. 2/ 2010, 607-638.

44  C. Katsoris, 313.

45  D. Chaves Martines Fernandes, 525. OBo osnamheme je SEC no6uja Ha ocHoBy Jlon-®Ppankosor
axTa u3 2010. ronuue (Dodd-Frank Wall Street Reform and Consumer Protection Act), anu oHO
jour yBex Huje nckopuinheno. Cmarpa ce 1a, umajyhu u Buny cneruyany npupojy ose apourpa-
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CMaTpa ce fia OBe KJIaysysle, UIIAaK, He Tpeba 3abpaHuUTH jep MMajy GpojHe
HO3UTHBHe edekTe MOMYT M3beraBama pelllaBama CIopa y (HelpujaTe/bckoM)
CYACKOM OKPY)KEIbY 1 CMaIb}Bathba TPAHCAKI[VIOHNX TPOLIKOBA 32 IHBECTIUTO-
pe.* VI3ocTaHak OBUX K/lay3yda OM JOBeO JIO TOra fla JIOHOIIeHe OIyKe O
dopymy mpen xojum he ce pemaBatu crop Oyme pesylTaT TaKTU3Mpama.'’
Kraysyre, nmak, yHoce y OffHOC MHBeCTUTOpa U OpoKepa 03y NpeABUI/BIUBO-
ctu.®® Takobe, mobpoBospHA apbuTpaka 61 JoBeTa O CMambemha IOMUTUIKOT
nputicka Ha FINRA-y na 06e36eay mpaBMYHOCT OCTYIIKA.*

[Inrame yKujama OBUX K/Iay3y/Ia yKasajo je Ha MOTyhy IojaBy jeHOr
3aHMM/BMBOT peHOMeHa — MHUIjaTuBe Opokepa fa ce ykuHe [Ipasmio 12200
Koje uX obaBesyje Ja CIOpPOBe pelllaBajy Ipef apouTpakoMm.” Y mpakcu ce
HpeJ CyZOBMMA IIOCTaB/b/I0 IMNUTame Ha /M OPOKepCKO-AuIepcKa ApyIITBa
MOTy fla IIpeHeOperny apOuTpakHy KIaysyay M 3aXTeBajy [ja ce CIOp pelln
npen, cyfoM. Vako cy cymoBy MMa/t pas/iMdmuTa CTAaHOBUIITA, M IIOHEKU U
ozo6paBa/ OBaj MIPUCTYII, CMATPa Ce Jia je ped O IpaBy MHBECTUTOPA KOTa Ce
oHU He Mory ofipehn 1 06aBe3u 6pokepa Kojy OHM MOPajy HOMTOBATH."

V Ap6utpake 3a copoBe U3 XapTuja
O] BpeAHOCTHU — pro et contra

IToTpary 3a ajjekBaTHUM (POPYMOM 3a pelllaBarbe CIIOpA Y Be3N ca Xap-
THjaMa Off BPeHOCTY KapaKTepMlille CTATHU CyKoO m3Mehy mpucraymma u
IPOTMBHMKA apOUTpaske Kao Ulea/IHOT MeXaHM3Ma pelllaBama cropa. Ilopern
nuTama jga 11 PDAA npencraBibajy orpaHnderbe win ofpuliame off crobope
yroBapama, IIOCTOjU U Apyra JUHUja IUCKYCUje YCMepeHa Ka IMUTakby Jja JIA je
yomiTe ap6uTpaka ajieKBaTaH CHCTEM 3a pelllaBambe OBe BpcTe croposa. Ca
jeoHe cTpaHe, IPOTMBHMIY apOuTpaxke (ONMMYEHM y KIMjeHTMMA) MaxoM
VICTMYY JIa je caM IOCTYIIAK HellpaBU4aH, HeepMKacaH, CKYII 1 IIPUCTPACcaH y

xe, SEC oBo cBoje oBramtheme n He Tpeba Jja IpUMeEYje, jep TO MOXKe MMATH 030M/bHE TTOCIIEIN-
Iie [0 MHBECTUTOPE U OIICTAHAK MEXaHM3aMa 3a pellaBarbe CIIopoBa, Beh J1a eBeHTyaHe HefocTaT-
Ke apburpaxe Tpe6a yKIOHMTH Kpo3 pedopMe YHyTap caMor camoperynaropHor tenma. J. Gross
(2010), 1178, 1186.

46  J. Gross (2010), 1189-1190.

47  SIMFA, White paper on arbitration in the securities industry, 2007, mocTynHo Ha agpecu:
https://www.sifma.org/wp-content/uploads/2017/03/White-Paper-on- Arbitration-in-the-Securiti-
es-Industry-October-2007.pdf., 5.

48  SIMFA, White paper on arbitration in the securities industry, 48.

49  J. Gross (2010), 1193.

50 J.Gross (2010), 1191.

51 J.Gross (2016), 388-401.
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KOPUCT OpOKepCcKO-AMIepcKor ApymTsa. Ca ipyre cTpaHe, IpuUcTaIniie apom-
Tpaxe (IIpefiCTaBHNLIM CEKTOPA) CMATpajy apOUTpaxKy epyuKacHUjUM, Op>KuM
U jepTUHMjUM MEXaHM3MOM Y OJJHOCY Ha CYZICKM IOCTYIIAK, KOji je IIpaBIYaH
Y OHOCY Ha CBe CTpaHe y CIopy.>

ApryMeHTH IIPOTHUB apOUTpaXke Kao HaUMHA pelllaBamba CIIOpa, ycMepe-
HJI Cy Ha IIpOlieflypalHe HeIOCTaTKe MeXaHN3Ma KOjiI MOTY HOBECTH /IO Helpa-
BIYHMX ¥cxofa.”> TOKOM CBOT UCTOPMjCKOT pa3Boja apOUTpaxa y 0671acTy xap-
TUja Of BPEJHOCTU j€ 3HaYajHO IIPOMEHN/IA CBOjY IIPUPOY U Off IIOCTYIIKA KOjI
ce CIIPOBOJMO IIpe] ITAaHE/IOM CTPyJHhaKa, WIAHOBA CEKTOPA TP>KMIITA KaIlUTa-
J1a, OHa IIOCTEIIeHO TI0CTaje CBe C/IOXKEHMjI IIOCTYTIAK, KOji je IeTa/bHO perym-
caH 1 y KoMe cBe Behy yyory nrpajy /miia Koja HeMajy MCKYCTBO VIV 3Hama U3
Te obmacTi.> YmpaBo ce kao jefan off HajBehux npobiema apbuTpaxke y 0BOj
obmacty Buau ce nsbop apébutapa. Ca jegHe cTpaHe, UMajyhu y BULY KOMIUIEK-
CHOCT MaTepHuje O K0joj je ped, MoTpeOHO je ma y mpolec 6yAy yKbydeHa jmia
KOja MMajy oprosapajyha cTpy4na sHama y Toj obmactu. Mebhyrtum, ca apyre
CTpaHe, To paba mpo67eM cyMibe Y BbUXOBY HellpucTpacHocT. Hanme, 1o oru-
LM CTBApy, CTPyYballi 3a IIMTaba XapTuja OJf BPEJHOCTH CY JINIIA Koja Cy II0Be-
3aHA Ca CeKTOPOM TPIKMIITA KAUTAIA (HIIp. 3alIOCTIEHN Cy Y 6pOKepCcKo-uIep-
CKUM JIPYLITBYIMA, 3aCTYIIajy Kao aJjBOKATy y CIIOpPOBMMA M3 XapTuja of Bpef-
Hocty u ¢/1.). [TocraBpa ce nmuTame jja ;m he, umajyhu y Buly mIUXOBY IOBe3a-
HOCT ca CeKTOPOM, OHM OMTM HENpPUCTPacHU U Kajia je TO HOTpeOHO JIOHeTH
OIUTyKy KOja He MIe Yy KOpUCT OpOKepCKO-IMIepcKor ApywmrBa. MoryhuHoct
apOuTpake [ja IIOHYAU TapaHTHje IIPABUYHOT pelllaBama CIIopa Off CTpaHe Hesa-
BUCHUX ¥ 00jeKTMBHMX apOMTapa BUM ce Kao K/bYIHO IIMTalbe Ha Koje Tpeba
na 6yze ycMepeH QOKYyC JICKycHje 0 apOUTpupamy CIIOpOBa Y Be3! ca XapTuja-
Ma of BpeiHocTI.> VIMajyhu To y Bupy, FINRA je memasa cBoja mpaBnta Kako
01 ce OATOBOPU/IO M3a30BY KOjU IOCTaB/ba MUTambe HEe3aBMCHOCTY apbuTapa.
Pedopme cy cripoBobene y cMepy ywbyunBama y nocrynak Beher 6poja miia
KOja ce CMaTpajy ,,jaBHUM  apOUTpUMA, Tj. INIIA KOja HUCY ITOBe3aHa ca CeKTO-
POM TPXXUIITA KaNMTATA,” ynMe ce HacToju moctnhm 6amaHc n3mehy morpebde

52 CFPB, Arbitration Study Report to Congress, pursuant to Dodd-Frank Wall Street Reform and
Consumer Protection Act § 1028(a), 2. 3a era/paH NIpUKaA3 YOUEHMX HPETHOCTU U MaHa BuA. D.
Chaves Martines Fernandes, 526-529.

53 M. Barr, 809.

54  J.Gross (2016), 182.

55 H. Van Houtte, 413.

56  FINRA Code, wr1. 10308 (a)(4) n (5) nedmumiie nojam jaBHor u HejaBHOr apOurpa. HejaBuu ap6u-
Tpu (apOUTpM U3 CTPYKE) YK/bYUYjy /MIA KOja jecy WM Cy Y IPOTEK/IMX HeT rojiMHa Ouia noBsesa-
Ha ca 6pOKepuMa MM Cy TProBajia Ha poOHOj 6ep3n, Kao ¥ IeH3MOHMCAHA JINLA W/IM JIMIA KOja ¢y
IpeTeXXaH Jleo cBoje Kapujepe mposena 6asehn ce Tprosunom Ha 6epsu. Ilox oBy karteropujy ce
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CTpyYHOCTH (OfM4eHe Y HejaBHMM apOMTpyMa) M HpaBMYHOCTM (OCTBapeHe
KpO3 YK/byduBame jaBHMX apOuTapa).” Mmak, ucTude ce fa je mpebalBameM
(memoxynHor) ¢okyca Ha IMTambe He3aBIUCHOCTI apONTpa, 3aHEMAPEHO IINTAbe
ETOBE CTPYYHOCTH ¥ M3pakeHa je cyMmba y Kojoj Mepu he /miiia koja 3agoBo-
JbaBajy KpUTepujyMe 3a ,jaBHOT apbuTpa“ 6utm y mMoryhHoctu ma pasymejy
KOMIUIEKCHe IIpo6yiemMe 113 00/1acTy XapTuja off BpeHOCTI.>

Y npwiaor ymoTpeOu aaTepHATMBHOI pelllaBaiba CIIOpPOBAa TOBOPU
noTpeba /ja ce MMOCTUTHE ITOBEP/BUBOCT, Beha HeOPMaTHOCT, Ka0 U TIOHOBHO
yCIIoCTaB/babe TOOpUX OfHOCA Mel)y YyTOBOPHMM CTpaHaMa Y MOCTYIIKY ,,KOju
HIje ajBep3apujaiaH win OuronapaH (jegHa crpaHa rybm, ppyra pobuja)“.”
Oxsup koju je ycriocraBuaa FINRA ce Buau kao edykacan u mpaBuda Gopym
3a peraBame crioposa.”’ IIpenHoct kopumrhera apouTpaxe oresa ce y 6pxem
pelIaBamy CIIOPOBA, CMABMBAY TPOIIKOBA, YNMILEHNIN Jla CY HbeHa IpaBuIa
noce6HO IpuraroheHa 3a oBe BpCTe CIOpPOBa, fia Cy NpaBuwIa YHU(OPMHA
(1Me ce MOCTIDKE MIPeBU/IVIBOCT O/IBMjarba MOCTYIIKA), /ia je 0co6/be YIIO3HATO
ca OBUM BMJOBVIMA CIIOPOBA, Te fia Cy apOuTpy myreM oOyka M IPaKTUIHOT
JICKYCTBa YIIO3HATH Ca IpaBWIMMa CeKTOpa TP>KMUILTA KalyTasna.®!

VI Anrepnatuse

Hp0HaHa>KeH)e AICKBAaTHOI' Ha4MHa peElllaBamba CIIOpOBA HACTA/INX Y
BE3M Ca TpchaKquaMa Ha TP>KUILTY KalliTa/Ia IpEeRCcTaB/ba IMIpEAYyC/IOB I10Y3-

IOJIBOJIE U 3aII0CTIeHN Y 6aHKama ¥ Apyru IpodecroHaM y 001acTy TPXKMINTA KanuTana. Tako-
be, y oBy kareropmjy crafajy u ajBokaty, pauyHoBohe M Ipyru cTpydmaly Koju Cy IMOCBETMIN
20% wmmm Bulle CBOT NPOQECHOHATHOT pajia y IOCHIeNbe ABE TOAMHE KIMjeHTHMA U3 CeKTOopa
TPXKMIITA KaNUTaIA. JaBHU apOUTPH €y JMIIA KOja HUCY CIIPOBOJMIIA aKTMBHOCTH KOje OM MX KBa-
/m¢uKoBaje Kao HejaBHe apOuUTpe, Koja HICy 00aB/bajia Te aKTMBHOCTU IyKe off 20 rojiiHa, Koja
HUCY MHBECTULIMOHM CaBeTHMIIM, KOja HYCY afBOKaTy, payyHoBobe mmt gpyru npodecroHanm
41ja je KoMIIaHuja ocTBapmia 10% iy Bullle IpMUXOo/ia y IPOTEK/Ie IBe TONVMHE Off JIMLA U/ €HTU-
TeTa Koju ce 6aBe IOC/IOBMMA ca XapTujama off BpefiHocTu. Takobe To cy mmiia xoja Hucy 3amocre-
Ha WM HYICY WIAH Y)Ke TIOPOJMIIe JIMIIA KOja pajie y eHTUTEeTUMA KOjyi KOHTPOJIMIIY W/IM CY TIOf
KOHTPOJIOM OpraHmusanyje Koja Iociyje ca XapTujama ojf BPeHOCTH, HICY NMPEKTOPY MM CIIy-
KOEHMIIM TUX €HTUTETA V/IM WIAHOBY IIOPOAMIIE UILIA KOja Cy JUPEKTOPU MM CIyKOSHMIIM TUX
entnrera. Takobhe, To He cMejy 6MTH MuIIa Koja cy OpayHM JPyroBU WIIM WIAHOBY YXKe IOPOJIMIIE
JMIfa Koje ce 6aBy aKTMBHOCTMMA Y BE3M Ca XapTHjaMa Ojf BpeTHOCTH.

57 D. Masucci, 196.

58 J.Johnson, 160.

59  Christopher Hodges, ,Current discussions on consumer redress: collective redress and ADRS,
ERA Forum, Vol. 13, 2012, 20.

60 . Gross (2016), 385. 3a neta/pHuje objalmbere oBor crasa Buj. J. Gross (2010), 1186-1189.

61  SIMFA, White paper on arbitration in the securities industry, 50-51.
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llalba MHBECTUTOpA Y TPKMUILITE M OCHOBY Ha KO0joj ce rpagu moBehame 6poja
ynaraua.” ITopen apburpaske, cBe Bullle MaXKibe Ce MOK/Iamba 1 APYTuM o0/1n-
IYIMa @ITepHATMBHOL pelllaBama CIOPOBa, a mocebHO Meaujanuju. IIpegHoct
Mefiujalyje ce oIjiefia Y CMameHNM TPOIIKOBYMMA 360T PaHOT pelllaBamba CIIopa
U IIPOHATACKY 33/10BOJbaBajyher pemerma, MMajyhy y Bujy ga cTpaHKe KOH-
TPOJIMIIY MCXOJ MOCTYIIKa. [Toce6HO je 3HAYajHO TO IITO MeAMjaTOp pajy ca
CTpaHaMa y CIOPY Ha aHA/IMSY pU3MKA KOje JOHOCK apOMTpaxka M OJIaKIIaBa
Hocryusame Haroz6e.” OBa BHJ pelllaBamba CIIOpPA je 4ecTo Mambe (GOopMasaH 1
Mambe CKYII, 1 Op>Ku off apOuTpaxke, a yCMepeH je Ha MOKyIIaj Ja ce CTpaHaMa
noMorHe ga mposaby apexkBaTHo pememe. Iloctoje m upeje o yBohemwy
xubpupHor mocrynka - Med-Arb - ca mwbpeM mo6o0/bIIama ePUKACHOCTI
IIOCTYTIKA a/ITePHATUBHOT pelllaBaia CIOpPOBa y 0071aCTH XapTHja off BpeJHO-
cTu.®

VII 3ak/pyyHa pasmaTrpama

[Torpe6a 3a pellaBameM CIOPOBAa Ha TPXXMINTY KAIlUTA/lA MOXe Ce
HOjaBUTH y HEKOIMKO OfiHOca - m3Mel)y Opokepcko-uIepcKux ApyliTaBa
MelycobHO, Tfle ce MaxoM CIIOpOBM pelllaBajy Ha IIyTeM CTPYYHUX JIMIA Y
OKBMPY CaMOpery/IaToOpHe opraHusaunuje, kao u nsmehy nsmely 6poxepcko-
IVIEPCKUX APYILITaBa ¥ BUXOBUX KIIVjE€HATA, T/e Ce IOCTaB/ba IINTAmbe 0/jabu-
pa agekBaTHOT (OopyMa 3a pelllaBame CIopa. Y TPagMLMOHA/IHOM IPUCTYIY
ypebemy oBor nmurama, Harjacak ce cTaB/ba Ha 1000y YTOBOPHUX CTpaHa fa
omabepy ajleKBaTaH HAuMH pelllaBamba Oynyhmx croposa. MebyruMm, maHac je
IPaKTMYHO IIOCTajla CTAaHJapfiHa IIpakca Aa yroBopu usMmehy Opokepcko-
AVIEPCKNUX APYIITaBa ¥ MHBECTUTOPA Cafip>kKe KIaysyse O apOUTpaki, IMMe
ce Herupa c1060ma MHBeCTUTOpA fa ofabepy (opyM 3a pellaBame CIOPHE
cuTyaumje.

[Intame ([03BO/BEHOCTY ¥ OIPABJAHOCTH) apOMTPaKHUX KIay3yia
YHETHX Y YTOBOp IIpe HAaCTaHKa CIIOPa, OCTMKaBa BeunTy 60pOy usmel)y nuse-
CTUTOpa KOjU CMATpajy fla Cy Te KjIaysyjle HellpaBUYHe U MHAYCTpUje Koja UX
6panu u 6opu ce ga oHe oncrany. Cydes/paBajy ce ¥ CTaBOBM MHBECTUTOpA
KOjU CMATpajy Ia caM apOUTPa>KHY IOCTYIIAK HMje TPaBUYaH U Jia Cy apouTpu
HIPUCTPACHN M CTAaBOBA MHAYCTpUje KOja y HPBU IUIAH CTaB/ba IIPETHOCTU

62  C. Katsoris, 368.
63  D. Masucci, 200.
64  C. Katsoris, 364.
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apOuTpake y OJHOCY Ha CYACKY IOCTYIAK (Op31HY, IOBEP/BUBOCT, Makbe TPO-
IIKOBE, CTPYYHOCT).

KoHnayHoOr 0firoBOpa Ha IUTaIbe aJleKBATHOCTH apOUTpaske 3a CIIOpOBe
Y Bes} ca XapTujaMa off BpeHoCTH HeMa. CBU e/IeMeHTH jefHe (MHAHCHjCKe
TpaHcakiyje he ompenennty fia 1 1 Kafa apouTpaka Moxke fia 6yje IpuKIa-
JlaH HauMH pelllaBamba OBMX CIIOpoBa.* Ycrex apOuTpake y OBOM IOMEHY
3aByucuhe 1 O IeHe CIIPEMHOCTM Ja OTOBOPM Ha HOTpebe y4ecHMKa Ha
TPXXUIITY.”

Aleksandra VISEKRUNA, M.A.
Research Associate, Institute of comparative law, Belgrade

ARBITRATION OF SECURITIES' DISPUTES

Summary

Capital market is characterized by numerous transactions that occur on
daily basis. In case of a dispute between broker and its client, it is necessary to
resolve the said dispute in the shortest amount of time in order to prevent pro-
blems in the industry. Parties can choose between various methods of dispute
resolution. ADR has become a particularly favoured method, especially arbitra-
tion. The paper points out the trend (especially in the US law) that investment
contracts contain clauses to solve disputes before arbitration (so-called PDAA).
This manner of selecting forum has both advantages and disadvantages, to which
the paper points. Apart from the issue of justifiability of these clauses, arises the
question of arbitration as the best option for resolution securities' disputes.

Keywords: arbitration, arbitration clauses, capital market, securities.

66 W. Park, 216.
67 1. Hanefeld, 918.

514



