Kamapuna JOJTTOBU'R BOJUR’

»IIPOMEIBEHE OKO/THOCTHU“ Y ITPAKCH
JOMARUNX CYJOBA

Pesume

Ilepunucarwe npomerveHux OKOIHOCHU, MO jecm 002080p HA numarve
Koju 6u mo o0ozahaju, 0OHOCHO OKOMHOCMU, 3ACAYHUNU 04 NOHECY enumem
npomerbeHUx O0AHAc je 8e0MA AKMyenHo nped NAPHUUHUM CYO0BUMA HAule
semme. Kada 2060pumo 0 akmyenHocmu npumere NOMeHYmoz UHCMUMYMa
umMamo y 6udy, npe ceeaa, npecyoe Koje ce 00HOCe n0B000M MY#OU NPoOMue
banaka 3a packud unu usmery y2060pa o kpeoumuma uxoexcuparum y [[XP.
Maxo je npakca u 0ame danexko 00 yjeOHA4eHOCMU jep Cy jaBHOCMU npe3eHtno-
sae npecyoe cynpomme caopicure no UCMUM NUMarbuma, 4uHu ce 0a je peude-
e cyobure nomeHymux yeosopa Ha nomony. Haume, yckopo ce ouekyje 3aysu-
Mmarbe cmasa Hajeuuiez cyoa y 3emmwl.

Kmwyuno numaree Ha xoje 6u mpebano 002060pumu je 0a nu pacm epeo-
Hocmu LIX® y o0Hocy Ha Opyze 6anyme npeocmaspa npomereHy 0KOIHOCH Yy
emucny 300, 00HOCHO 0a 7iu ¢y KOPUCHULUU KPeOUmMa y mpeHymxky 3aKwvyuerba
y2080pa 6unu OyxHcHu 0a y3my y 003up mozyhrnocm npomene kypca LIXD y ooHo-
cy Ha PCJ]. C opyee cmpane, nocmasma ce numaree U Oy¥HOCMU b6aHaka o0a
obasecme KopucHuke kpeouma o mozyhum npomernama kypca LIXD y 6yoyhHo-
CMu, U Mo npe MpeHymKa 3axKmwvy4erba y2060pa 0 Kpeoumy.

Y 3aysumarwy koHauHoz cmasa no numarvy kpeouma y LIX®P ouexyje ce
0a Hajeuwiu cyo nohe 00 Hauena jedHaxe 6pedHOCMU 0aB8atba, 00HOCHO PABHO-
mesice K0ja MOpa nocmojamu Kaoa cy y numarey y2060pu me spcme. YKOAUKO
ce ymepou 0a uma mecma packuoy y2080pa 3602 npomerveHux 0KOIHOCMU, crie-
dehu kopaxk je ymephusarwe nocneouya pempoakmueroz 0ejcmea packuoa, mo
jecm 0base3a 00e y2080pHe cmpare Ha Pecumyuujy.

Aytop je moueHt Yuusepsurera y beorpapy - IlpasHor dakynrera. Pan mpencrasmpa pesynrar
pajia Ha IpojekTy YHusep3utera y beorpany — IIpaBHor dakynTera 110 Ha3MBOM ,,VIIeHTUTETCKI
npeobpaxaj Cpouje®.
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Kpyune peuu: npomeroere okonHocmu, Ha4eno jeOHake 6pedHoCmu 0aearea,
CBpPXA y2080pa, OMENAHOC Y UCNytberby 00a6e3a, npeosuou-
80CM, OYHCHOC Y3UMAtba y 003Up, y2080p 0 Kpeoumny.

I VBop

[Ipo6eM yTuiaja IpoMemeHNX OKOTHOCTY Ha IIOCTOjambe U CafpsKu-
HY yTOBOpa HIje HeI03HAT CPIICKOM IipaBy. Hamme, 3akoH o 0O6MTalinoHuM
OfHOCHMAa' peTy/uilie 0BO MUTamkbe KPO3 MHCTUTYT ,,pacKujia WIN U3MeHe yTO-
BOpa 300r IIpOMeEeHNX OKOJTHOCTI, KojuMa 1ocBehyje deTnpn cBoja wiaHa
(w1. 133 — wr. 136 300). 3a geTa/bHMjy aHAIN3Y ITOMEHYTOT MHCTUTYTA O
3Hayaja je MOMEHYTH Ja Ce WIAHOBM IIOcBeheHN MPOMemEeHNM OKOTHOCTIMA
Hasase y okBupy Opcexa 5 (I'aBa II) 3akona koju Hocu HasuB [IBocTpaHn
yroBopu. ¥ okBupy Tor Oficeka MecTo ¢y Hauule i ofpende mocsehene Opnro-
BOPHOCTY 3a MaTepyjajiHe I IIpaBHE HeJOCTAaTKe MCHybema (w1121 — wr1.123),
Packuny yroBopa 36or Hemcnymwema (wi1.124 - 132), HemoryhHoctn ncnyme-
wa (w1.137 - w1.138), IIpekomeprom omrtehewy (w1.139), 3e/meHamIkoM yro-
Bopy (wr. 141)...

Mecro Koje 3akoHofaBal] y 3akoHy mocsehyje mojemyauM ofipendama
vecTo he maTu ofroBope Ha Heka, MOXKJa ¥ K/by4HA IIUTAaba, 32 pa3yMeBambe
KOHKpeTHOT MHCTUTyTa. OBO HapaBHO CaMO OHJa KaJia je TEeKCT 3aKOHa IIpo-
JKeT OfiroBapajyhoM cucTeMaTMKOM ¥ JIOTMKOM V U3JIaramy MaTepuje Koja je
npegMeT perymcama. [lomasehu of oficeka y Koju 3aKOHOfjaBal] CMeIITa
ofpenbe nmocseheHe yTuIajy IpoMemeHNX OKOTHOCTH, OFHOCHO PAacKUY WK
M3MEeHM YyTOBOPa 300T IIOCTOjamba MCTUX, MOKEMO ITOCTABUTH NINTabe Ha KOje
CB€ YrOBOpE IT0jaBa IPOMEMmEHNX OKOJTHOCTM MOXKE MIMATU YTHUIIAj, OJHOCHO
Koje yroBope je Moryhe pacKiMHyTH WM Iak MOIM(UKOBATHU yCIe] II0jaBe TIX
OKOJTHOCTH.

Hakon Tora, ymycruhemo ce y aHajmsy caMor IIOjMa ITPOMEHEHUX
OKOJIHOCTM, Te ITOKYLIATH Jla YOUIMO KOja Cy TO obe/lekja HeolxopHa fja 6u
jeman norabaj Morao 6muTyH KBamM(UKOBAH Kao MPOMEmEeHa OKOTHOCT Y CMMU-
cy Tekcra 300.

Ha kpajy, 6aBuhemo ce un mocnemuiaMa Koje HaCTaHAK IIPOMEHeHIX
OKOJIHOCTM CTBapa, Te IbUXOBUM YTHIIAjeM Ha CafIp>KMHY, a HEKaJa 1 II0CToja-
e YTOBOPA.

1 3akoH o obmuraronnm ogHocuma (Cayx6enn nmuct CPPJ, 6p. 29/78, 39/85, 45/89 - omnyka YCJ
u 57/89, Ciryx6ern muct CPJ, 6p. 31/93 n Crryxx6ern muct CII, 6p. 1/2003 - YcraBHa 110Besba), y
nabeM Tekcty: 300.
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Hehemo ymasutu y Teopujcka objalimbersa MHCTUTYTA, OCUM Kaja TO
Oyme HeomxopHO, Beh heMo ce TpyauTu ma mmTama Ha Koja MOKYIIaBaMo Jia
laMO OATOBOp OY/y IIpe CBera OHa KOja CTBapajy ImpobyeMe y IIPaKcH, Te Koja
Cy M3BOP KOHCTaHTHUX HEJOYMMIIA.

IT YroBopu Ha Koje IpoMemeHe OKOTHOCTY MOTY MMAaTH YTHLAj
1. Tpajan u TpeHyTHM YyTOBOpH

HerayHo je TBpAuTH 72 je 3a ofpebhnBame JoMeHa IpuMeHe MHCUTYTA
IIPOMEREHNX OKOTHOCTH O IIPECYHOT YTUIIaja MoJie/la YTOBOpa Ha TPEHYTHE
u TpajHe. Haume, TOMeHYTI MHCTUTYT Hajlasy CBOjy IIpMMeHY KOf o6e BpcTe
yroBopa. Pasnuka, xao mro hemo BumeTH, uax mocToju.

[TocraB/ba ce HMUTame Kajla MOPajy HACTYIUTU KOHKPETHE OKOITHOCTH
Kako 61 Moryie o6uTH KBaInpUKanujy NpoMemeHuX. [leo oaroBopa Tpaxu-
MO y TIOfIe/I Ha TPeHyTHe U TpajHe yroBope. Jpyru /ieo ofAroBopa faje 3aKo-
HofaBal y oxpei6u wi. 133 cr. 3 3akoHa.

YroBopu ca TpeHYTHUM M3BplIeHheM IIpecTalija Cy YroBOpM KOJ
KOjuX ce o0aBe3e cacToje M3 je[HOT aKTa UMiberba MM NPOIYIITama, Ia ce
U3BpLIABAjy Y jefHOM MOMEHTY.” YTOBOPHU Ca TPajHUM U3BpLIEHbEM IIPecTaliy-
ja cy IMaKk oHM KOJ] KOjUX ce M3Bplleme 00aBe3a IpOCTUpe Y BpeMeHy, Tako Ja
ce o6aBese cacToje 13 BUIIIe aKaTa MM U3 jeHOT KOHTMHYMPAHOT aKTa UMibe-
b VI NIPOIIYIITaIba.>

Oxo/THOCTY 07 3HaYaja 3a U3BPIIEhe YTOBOpa MpoMeHunhe ce y jetHoM
TPEHYTKY, &JIV Ce TIOCTaB/ba NUTalke Y KOjeM BPeMEHCKOM IIePUOJIY Ce Taj Tpe-
HyTaKk Mopa HajasuTy. HecmopHO je Ha ce OKOHOCTM MOPajy IPOMEHUTH
HAaKOH 3aK/byuera YroBOpa, a He IIPe WIM Y TPEHYTKY HeroBOT HACTaHKA.
Mopa ce, fakie, pafuT o ,HOBUM OKO/IHOCTUMA .* C IpyTe cTpaHe, OKOJIHO-
CTM MOPAjy HACTYyIIUTH IIpe HUCIyIberba obaBe3a, aly M IIpe JJOCHeTOCTI’.
Oppen6a MTHpAHOT WIaHa MpefiCTaB/ba caMo IIPUMeHY IIpaBIIa O JiejCTBUMA
AYVKHNYKE TOLIbE, OJHOCHO ITpaBWIa [1a Kafa OY>KHUK KaCcHU Ca UCIHYIHEIHEM

2 Christian Larroumet, Droit civil, Les Obligations, Le Contrat, tome III, Paris, 2003, 172; 3a Harue
npaso Buj. Cnobonan [leposnh, O6nueayuono npaso, beorpan, 1977, 211.

3 Bumre o yroBopuma ca tpajHuM m3BpuietmeM Bui.: Porumb O., La Rupture des Contrats a durée
indéterminée par volonté unilatérale, Essai d’'une théorie générale, Paris, 1937; Jacques Azéma, La
durée des contrats successifs, Paris, 1969.

4 VBuia Jankosel, ,,/ejcTBO MpOMEEHNX OKOJTHOCTM Ha yroBopHe opHoce (ITokyraj xapMoHu3sa-
IMje IIpaBa eBPOIICKNUX 3eMasba)“, Pesuja 3a esponcko npaso, 6p. 1/1999, 137.

5 300, u. 133 cT. 3.
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CBOje 0baBe3e CHOCY U CBe HEMOBOJbHE TIOC/IeNyIle Koje M3 TOTa IPOUCTUYYy.®
[IpoMemeHe OKOMTHOCTYM MOTY HACTYIUTH Y ,,CIIOPa3yMHOM IIPORYXKETKY /, TO
jecT y mpoay>KeTKy IpBOOMTHO YTOBOPEHOT POKa KOji je ofipeheH carmacHuM
U3jaBaMa BOJ/ba YTOBOPHUX CTpaHa.®

Ilakie, Kako HMpOMemeHe OKOMHOCTM MOpPajy HACTYIIUTH Y IIEPUOLY
usMmel)y 3ax/byderba 1 UCIybEba, TO Ce 0Baj MHCTUTYT OFHOCH CaMO Ha yroBO-
pe KO KOjUX ce TpeHyTaK 3aK/bydema I JICIyHbema He MoKaamajy. To O,
faKsie, OM/IM CBY TPajHU YTOBOPH, /1M ¥ OHM TPEHYTHU YTOBOPU KOJ KOjUX je
U3BpIIele MOAM(UKOBAHO YC/IOBOM WIM POKOM,” OJHOCHO KOJ KOjUX je
UICITybetbe 00aBese 0/I0XKeHO0,'" Te ¢y y MelyBpeMeny HacTymie mpoMemeHe
okonHocTH."!

2. JIBocTpaHoo6aBe3HN/TepeTHN YTOBOPH

HepeTrko mocroju HeyjefHa4eHOCT CTaBOBa Yy IIOITIENY I10/ba IIPUMEHE
MHCTUTYTa ITPOMEIbEHUX OKO/IHOCTMU. HOjeI[I/IHI/I AyTOpU 1INy O IIPOMEIHLECHNIM
OKOJIHOCTMMa KOje HAaCTyIIajy HAKOH 3aK/by4era JBOCTPAaHO0OaBe3HUX yrOBO-
pa, IOK IpyTH, MaK, TOBOpe O HEOIIXOMHOCTHU [ja C€ PAfii O TEPETHOM YTOBODY.
CxpeHy/m 61CMO UITAK ITXKIY Ha YMEBEHNUITY JIa MAKO ce Ta /iBa MojMa y Behn-
HU Ca/Ip>KMHCKI OAY/IApajy, TO jecT MaKo je YTOBOP KOju je IBOCTpaHOO0bOaBe-
3aH Hajyemthe 1 TepeTaH ¥ OOpHYTO, OfICTyIIalba MITAK IIOCTOje.

VHCTUTYT packmpa Win M3MeHe YyroBopa 300T IPOMEeHheHNX OKOIHO-
CTM HAIIAo je cBoje MecTo y OceKy ,JBocTpanu yroopu®. Mebhyrum, oxpe-
hena mosa Hepoc/memHOCTM Kaja je y IMTamby TePMMHOJIOTHMja IIOCTOjU U Y
oppenbama momenyTor Opceka. Hamme, ogpenoom wi. 121 3akoHa 3aKoHOfA-
Bal] HAIIOMMIIbE JTa Ce ICTa ofjpef0a IIpUMembyje Ha YTOBOpe Ca HAKHAJIOM, IITO
je ;[e(bMHmqua TE€PeTHUX YroBOpa, JOK Wi 122, 124 m 139 sakonojaBalj sa
Io/be IIPUMeHe O3HadaBa JBocTpaHe yroope.'> Takobe, ayropu decTo y aHa-
73U IOMEHYTUX ofipefiaba KopucTe GpopMynIannjy ,ABOCTPAHO TEPeTHU YTO-

Bopu“."

6 JKusomup Hopbesuh, Bragan Crankosuh, O6nuzayuorno npaso, Onuimu deo, beorpay, 1976, 226.

7 bopuc Busuep, Komenmap 3axona o o6se3rnum (obnueayuonum) oonocuma, 3arpe6, 1978, 532.

8 Jenena Ileposuh, ,IIpoMermeHe OKOMHOCTH Y CPIICKOM YTOBOPHOM IIpaBy M M3BOpUMa YHU(DOPM-
HOT yrOBOPHOT npaBa“, Ananu IIpasnoe paxynmema y Beoepady, 6p. 2/2011, 199.

9 Mapxko ‘Byphesuh, ,Packuoarwe unu usmena yzosopa 360z npomerveHux 0KOIHOCMU, MAaTUCTAPCKA
pan, beorpan, 1994, 161.

10  C.Ileposuh, 108.

11 Jbybuia Munomesuh, O6nueayuono npaso, beorpazn, 1977, 145.

12 M. Bypbesuh, 173.

13 Bup. mip. Omryky Bpxosnor cyna Cp6uje, Pes. 4070/97 op jyna 1998. ropuse.
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Konauno, y Tpakemwy oAToBOpa Ha IIOCTaB/beHO INTAIE HE CMEMO
3a00paBUTU HAYe/IO jeHAKe BPeJHOCTY HaBama, PErylIncaHo Wi 15 3aKoHa,
KOje ce IITUTY IOo3UBameM Ha Kiaysyny rebus sic stantibus. Cr. 1 npensubena
j€ HEeOIIXOZHOCT IpUMeHE TOT Haye/la Y 3aCHUBAY JBOCTPAHMX YTOBOPA, JOK
je CT. 2 mpomnmcaHo fa HapyllaBale OBOT Havesla IOBJIa4Yy IOCTeNLe TIpes-
BubeHe 3akoHOM (OBl ce yIpaBO MMC/IN HA OficeK 5 3aKOHA M MHCTUTYTE
peryiucaHe mbIMe, 0 4eMy je 61710 TOBOpa Y YBOJHOM JIETTy).

utupawem Paguinuha moxymrahemo 1a OTKIOHMMO AMeMe M KOHAY-
HO JIJaMO OJITOBOp Ha INMTame JOMeHa IpUMeHe Kjayayne rebus sic stantibus.
Pagynumh, HanMe, ynoTpe6/paBa TEpMIH ,,y3ajaMHU YTOBOPU , Te CMaTpa ja
caMO KOJ] y3ajaMHUX YTOBOPa MOYXEMO TOBOPMUTHU O CBOjeBPCHUM Ji€jCTBMMA
KOja OHM MMajy, a u3Mebhy ocTajor M o IpUMeH)M VHCTUTYTa PAcKUIa VJIN
M3MeHe yroBopa 300T IpoMemeHux okonHoctu.'* Haume, mo oBoM ayropy
y3ajaMHI YTOBOPM Cy CaMO OHM IBOCTPaHOOOAaBe3HM YrOBOPM KOJ KOjUX ce
Bput ,MelycobHa pasmeHa umHMAOM®, a Ha HAYMH J]a ,,CBaKa CTpaHa y
IUHUAON ApyTe BUAM HAJJOKHA/Y 3a BlIAacTUTy YmHuUAOY“."> CMarpaMo 1a 0Baj
YCTI0B 3a[J0BOJbaBajy YTOBOPM KOjiI Cy MCTOBPEMEHO JBOCTPaHOOOABe3HN I
TepeTHM (3aHeMapyjeMo IIPUTOM IIOjie/ly Ha peaslHe YTOBOpe U JICTe CXBATaAMO
JICK/bYYMBO Ka0 KOHCEHCYaJIHe, jep je jellMHO TaKBO CTaHOBMIITE Y CK/Iay ca
Halll¥M IIO3UTUBHYM IIPaBOM), Te Jla ¥IMajy IIPaBO ¥ ayTOpU KOjy MUILY fia ce
OBaj MHCTUTYT IIpUMeIbYje KOJI IBOCTPaHO0OaBe3HUX TePETHUX YTOBOpa.'®

III IIpernocraBke 3a mpumeny wi. 133 300
1. Kapakrepucruke npoMemeHNX OKOTHOCTH

Y. 133 300 y cr. 1, 2 3 faje KapaKTepUCTUKe KOjeé KOHKPeTHa OKOJI-
HOCT MOpa MMaTy Kako 01 moOwmma emmreT ,lpoMemeHe . OKO IHOjeAMHUX
KapaKTepUCTUKA HeMa CIIOpa, TOK jefjHa, MOX/Ia ¥ K/bYYHA OCTaje HeJJOBO/bHO
jacHa. HecriopHo je /1a ce pajii 0 OKOJTHOCTMMA KOje He I0BOjie /10 HeMoryhHo-
CTH ucnymwemwa (u3Meby ocranor, MHCTUTYT HeMOTYhHOCTH MCHymbera Hall
3aKOHOJIaBall peryInile Ha JAPYTOM MecCTy), Beh caMo oTexxaBajy MCHymembe
jemHOj cTpaHM W oHeMoryhaBajy ocTBapuBame cBpxe yrosopa.'” [lpyra,
Takobhe HecllopHa KapaKTepICTHKA IPOMEEHIIX OKOTHOCTH je Be3aHa 3a Tpe-
HYTaK y KOjeM OHe MOpPajy HaCTYIIUTH, OTHOCHO Y MUTABY CY ,HOBE “ OKOJTHO-

14 Buga. Jakos Papyumh, O6nueayuono npaso, Hu, 2014, 156-157.

15 Ibid., 131.

16  Bua. unp. Joxxed Canma, O6nueayuoro npaso, Hosu Cap, 2007, 366, M. Byphesuh, 171.
17 300, un. 133 cr. 1.
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CTM, TO jecT, OHe HacTajle HaKOH 3aK/bydema yroopa.'* Mebyrum, octaje
CIIOPHO 1ITa TaYHO 3aKOHOJABAll ITOApasyMeBa IO TUM Ja Ce pacKuj He
MOXKe 3aXTeBaTH ,aKO je CTpaHa Koja ce II03}Ba HA IIPOMEHEeHEe OKOTHOCTH
01Ia y>KHa 1a y BpeMe 3aK/byderba YTOBOPa y3Me y 003Mp Te OKOTHOCTY M/IN
ux je Mora usbehu mm camagatu®."” Taunuje, fa M TO 3HAYM [la HAII 3aKO-
HOJIaBall 3aXTeBa HEIIPEeIBUMBOCT, MAKO TO U3PUUNTO He IOMUIbeE.

2. HenpeaBuamBocT Kao yCIOB 3a MOCTOjambe
IPOMeHheHNX OKOTHOCTH

[IpwIMKOM 3aK/byuera YroBOpa CTpaHKe MMajy y BuUAY Iocrojehe
OKOJIHOCTIL,™ I1a ce MO>Ke Y3eTH Jia €y ,IpehyTHo...yHele pe3epBy Jia U3Bplie-
b€ BaKI II0 YTOBOPEHOM CaMO aKO Ce OKOJIHOCTY Off OMTHOT yTHIIaja Ha Bpell-
HOCTH TIpecTanyja He mpoMeHe“.*' Takole, cTpane ce HaKHagHO He 6M MOI/Ie
IIO3MBATY HU Ha OKO/IHOCTY KOje Cy He3HATHO YTUIajIe Ha M3BpILebe YTOBOP-
HMX 00aBes3a, a YMje HaCTylame Cy MMajie Y BUALY Y TPEeHYTKY HaCTaHKa yTOBO-
pa. Kaga roBopumMo mak o K1aysyimu ,rebus sic stantibus“ u MmoryhHoctn pac-
KVJIa YUIM VI3MeHe yTOBOpa MMaMO Y BYUJY CACBUM APYTY TUI HAKHA/JHO HACTa-
JINX OKOJTHOCTHL.

Y morneny HenpeIBUAMBOCTY Kao HEOIXOAHOT YycoBa y moMahoj
NUTEpaTypy HeMa carylacHOCTH. Miak, unHu ce fa Behu 6poj ayTopa moppska-
Ba CTaB JIa je 3a II0CTOjaibe MIPOMEHEHUX OKOTHOCTY Taj YC/IOB MIIAK HEOIIXO-
faH. VicTmHa, HeKM of BMX II07Ia3e Of TOTa Jia 3aKOHOJABAll He IOMUHbe
»HeIIPeIBUMBOCT, all YIPKOC TOMe CMATpajy [ia ,CBe OHe OKOIHOCTH Koje
cy 6wie y chepu HOpMaIHOT IpefBuhama“ He MOTY OMTH pasjior 3a pacKuj
WIN M3MeHY yroBopa.?? JIpyru oner 3aKOHCKY GOpMyIanyjy ,,0KOJTHOCTH Koje
YTOBOpHA CTpaHa Huje 61T y>KHa fia y3Me y 0031p y BpeMe 3aK/byderba yTro-
BOpa“ TyMaue Kao OKOTHOCTM Koje HMCY Oumite npeasuause.”> CIMYHO OBOMe,
AIM 33 HUjAHCY UIIAK Pa3INMUUTO, TIOjelMHM ayTOPM IOf HeIpeBUIUBUM
OKOJIHOCTVIMa He IO pa3yMeBajy caMo oHe (Y CK/Iafly ca 3aKOHCKMM TEKCTOM)
Koje omTehena crpana Huje 6Mta y>kHa IpeBUTeTH (CyOjeKTMBHU KPUTEpU-
jym), Beh mocTa mmpe cxBarajy oBaj IIojaM, Te KaXy fa Cy HeIpeBUVBU
morabaju OHM Koji ce HIICY HI MOITIM y3€TH y 00631p y BpeMe 3aK/byderba yro-

18  Bwupa. monoBo 300, wi. 133 cT. 1.

19 300, 133 cr. 2.

20 Cnobopan Ileposuh, [Iparosy6 Crojanosuh, Komenmap 3axoHa o 00nueayiOHum 00HOCUMA,
Kparyjesau, 1980, 427.

21 J.Canma, 378.

22 Bug. mmp. C. ITeposuh, JI. Crojanosuh, 429.

23 Bup. Hmp. J. Canma, 382.
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Bopa (06jeKTMBHM KpuTepujym).** YeTBpTM IaK cMaTpajy HeCHOPHMM Ja
OKOJIHOCTU MOPajy OMTU HeIIpeIBUAMBE, Te M He CMATpajy HEOIXOJHIM HaBa-
Ibe JOJaTHUX objalmbena.”

[Toce6HY maXkpy 61CMO MOCBETIIN O0jalllbembUMa ayTopa KOjU Y WI.
133 300 unax He Bufie HENPENBUAMBOCT Ka0 HEOIIXO/lJaH YC/IOB 3a IIPUMEHY
OBOT MHCTUTYTA, Te II0JIa3e Off TOra Jla 3aKOHO/ABAll Hifje IMao y BUJY HUILITA
BILIE OJf OHOTA LITO j€ M CTaBNO y BuTUpann wiad. I 133 cr. 2 npomicaHo je
Jla ce ,,pacKujj yroBopa He MO)Ke 3aXTeBaTy aKo je CTpaHa Koja ce MO3uBa Ha
IpoMemeHe OKOJTHOCTY O1Ia [y’KHa Jla Y BpeMe 3aK/byderba yroBopa y3Me y
063up Te OKOMHOCTH...“. Jlak/le, 3aKOHOJABAIl He y/Ia3y y INUTame Ja /I je
6uno moryhe mpemBumeTH, IPeTHOCTABUTU HACTyIame ofipeheHMX OKOIHO-
cry, Beh camo Jja 7 je cTpaHa 6wwIa gy>XKHa fIa MX y3Me y 063up. V3 Tora npo-
M3/Iasy Jla IMa MeCTa PacKuiy WIM PeBU3MjM YrOBOpA 4aK M OHJA Kaja je
omreheHa yropopHa crpaHa ofipeeHe OKOTHOCTI MOIVIA ITpeiBUAETH, MOIJIa
HpeTHOoCTaBUTH Jja he oHe MOXKHa HacTymmuTy, amM Huje 61Ia MyKHA Jla UX
pasMaTpa. YrpaBo off Tora rosjasu Pajumuh te HaBozu Jia ,3a IIPYMEHY IIpa-
BIWIA O KIay3ymu rebus sic stantibus Huje TOTpeOHO fa je y IUTamy porabaj
Koju Huje 6uino moryhe mpensuseru. IloTpebHo je na je y nuramy porabaj
KOjU yroBapauy IPWINKOM 3aK/bydema yroBopa, mocrtymajyhm ca moce6HOM
IXXIbOM, HIICY OWIINM Y>KHM Y3€T! Y 063Up, 9aK M aKO Cy ra MOIJIM IIpefiBI/e-
™. To cy morabaju umja je ,,BepoBaTHOha HacTymama TOMMKO Maja fia ce Off
IPOCEYHO MK/BUBOT YTOBapaya He MOXKEe OUeKMBATH JIa O UM BOJM pady-
Ha“.*® Jlaxre, Pagyunh yBozy mmojamM mpocevHo MaXk/bYBOT yTOBapaya Kako 01
6mke 06jacHMO 3aKOHCKY GOPMYIaljy ,,0MTH IyXaH Jia ce y3ame y 063up“.”
Jmax, /1a 11 je yrOBOPHUK Y KOHKPETHOM C/Ty4ajy 6110 Iy»XaH Ja y3Me y 003up
oxipeheHy OKONTHOCT, Kao M Ja /M je MOCTYNAo ca IOTPeOHOM [I030M IMaXKibe
3aBJICH OJ KOHKPETHOT YTOBOPHOT OJJHOCA, Off TOTa KOjU Cy Ce IIM/beBM HAaCTO-
jaM OCTBApUTH 3aK/bydYeHeM U M3BPIIEHEM YroBopa, a WTO he, y Kpajiem,
OLICHUTH CYJI.

Y mpunor oBoM CTaBy Mjle ¥ UNIEHNIIA JIa je Y JaHallllbe BpeMe Majio
IITa HEUPeJBUIBO, Te Jla ce U 300T TOTa YCJIOB HeNpeJBUMBOCTY CMaTpa
HealeKBaTHIM. 2

24 Bup. mmp. J. [leposuh, 195.

25  Bup. mnp. J. Pagminh, 175. Ayrop xao nmpumep HaBOY €pyIIIMjy ByJIKaHa Koja ce MOXKe IpeJIBU-
JIeTH, a7 KOjy CTpaHKe CBAKaKo (OCMM MOYKJA y HEKMM JIe/IOBMMA CBeTa) HIICY Iy’KHe Jla y3UMajy
y 063Mp IIPMIMKOM 3aK/by4erba YTOBOPA.

26  J.Pammumnh, 137.

27 Cmmuno n Onyka BpxosHor cyna Cp6uje, Pes. 1810/98.

28  b. bnarojesuh, B. Kpyrs, 403.
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III ,,IIpomemwene oxkomHocTn“ y mpakcu gomahmux cyqosa
1. YBog

OppebuBame mojMa IPOMEHEHNX OKOJHOCTH, TO jecT OATOBOp Ha
nuTame Koju Om To jorabaju, OfHOCHO OKOJHOCTH, 3aC/IyXWIN Jla IIOHECy
enuTeT NMPOMEHEHNX JaHac je BeoMa aKTye/HO IIpef| MapHUYHUM CyJoBUMa
Hamre 3emsbe. [Ipakca je u a/pe jazieko off yjeiHad4eHOCTH Kojoj 61 Mopaa ia
TEXM, OJJHOCHO jaBHOCTY Cy IIPE3€HTOBAHE pas3/IM4uTe IPBOCTEIIEHE U IIPaB-
HOCHa)KHe IIpecyfie IT0 MCTUM/CIMYHUM IuTambyuMa. TokoM pasia Hactojahemo
Jla YCTAHOBMMO KaKO HAIllM CYJ0BYU AeDUHNINY I0jaM IIPOMEHeHNX OKOJIHO-
CTU C jefjHe CTpaHe, a/IM M MOKYIIATH Ja Habemo pasjore 3a mpobieme Koje
IpUMeHa MHCTUTYTa PAacKya WIM M3MeHe YTOBOpa 300T IPOMemheHNX OKOJI-
HOCTY Y IIPAKCU HECIIOPHO CTBapa.

Kama roBoprMO 0 aKTye/THOCTM IpUMeHe IIOMEHYTOT MHCTUTYTA MMa-
MO y BUJLY, IIpe CBera, IIpecylie Koje ce JOHOCe ITOBOJIOM TY>KOM IpoTuB 6aHa-
Ka 3a PAcKUJ WIN U3MeHY YTOBOpa O KpeAUTMMa MHAEKCUPAHVM Y LIBajLap-
ckuM Qpannyma. Haume, nocras/ba ce nuTame Jja M PacT BPeJHOCTY IIBaj-
IIapcKor (ppaHKa [IOC/IeNBIX FOAMHA Y OHOCY Ha €BpO, @ OHJA M Y OJHOCY Ha
IUHAp MMa 3HA4aj IPOMEmeHNX OKOMHOCTH. TauHuje, uMajyhu y Buny cam
TEKCT 3aKOHA, K/bYYHO NNUTambe HMje Ia JIM C€ pacT BPEJHOCTU IIBAjIAPCKOT
¢dpanka Morao mpexBujery, Beh ma ;mu je omreheHa yroBopHa crpaHa 6mma
Iy>KHa Jla TO MMa y BUY Y TPEHYTKY 3aK/byderba YTOBOpa.

Anaymsupahemo npecyny Anemanyonor cypa y beorpany Ik 1751/18
op 15. mapra 2018. rogune u npecyne Anenmanuonor cyjga y Hosom Cany on 1.
cenrreMOpa 2016. u 1. mapTta 2018. roguHe”. Y nIpBoj pecyay U3HET je cTaB Jja
ce IPOMEHA BPEJJHOCTY IIBAjIIapcKOT (paHKa He MOXKe CMATpaTH MpOMerbe-
HOM okonHomhy, ok ce mpecygama Amnenanyonor cyga y Hosom Cany
noTBphyjy npBocTeneHe mpecyze KojuMa Cy PacKMHYTH 300T IPOMEHmEHNX
OKOJIHOCTM YTOBOPM O KPeAUTVMA MHJEKCUPAHNM Y IIBAjIAPCKUM PpaHIu-
Ma. 3a aHAIN3y MOCTAaB/bEHOT IpobreMa CMATpaMoO M3Y3eTHO KOPUCHUM U
npecyne Bpxosnor Kacanmonor cyza, IIpes. 60/2016 on 27.04.2017. ropune n
Pes. 321/2016. ox 25. janyapa 2017. rogune.

Ha mHTepHeT cTpanmuy AnesayoHOTr Cy/la MOjaBUIO C€ CAOIIITEHe
I'pabanckor ofie/pema cyfcke IIpakce, a IIOBOJOM IIpecyfie TOr cyma Ik
1751/18 og 15. mapra 2018. rogune. Haramaga ce fa moMeHyTa Ipecyzia nMa
3HaYaj T3B. IMJIOT IIPECYIE ,KOja je eKCIleloBaHa 13 CyJia jep ce oYeKyje usja-

29 Y mmuTamy je [pyrocrereHa ofIyKa Koja cajipyu M MOJiel 3a yTBphuBame mocienuna packuia yro-
BOpa 0 CTaMOEHOM peJIUTy MHICKCUPAHOM Yy HIBAjIIAPCKUM QpaHIIMa.
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B/bUBalbe peBM3Mje He3aloBO/bHE CTpaHKe Kako 61 BpXOBHM Kacal[MOHU Cyf
PC 3ayseo craB 0 OBUM CIIOpHUM NUTAaBmMMa“, A ce IO JOHOLIEHA OJIyKe
HajBUILIET Cy/ia, cyamjaMa ['pahanckor ofje/berba ATeIalIOHOT Cy/a IpefIaxe
fla 3aCTaHy ca OIy4yMBameM II0 >kajbama pajyl jefHaKor HocTymamwa. CTaBs
KOju ATle/TallMOHM CYJ 3ay3MMa Y IUTUPAHOj IIPECYAU je Ia pacT Kypca ILIBaj-
napckor (paHka ,Huje HeyoOudajeHa nojasa...Pact kypca 6mito koje Banyre,
Ia ¥ UIBAjIIApCcKOT (paHKa Y OJHOCY Ha AMHAP, Koju ce Beh moropmo y mpo-
IIUTOCTH, MOTao0 ce mpefiBuzieTy. OBO moce6HO Kafla ce UMa Y BUJY UCTOPUjCKO
KpeTarbe BPEJHOCTI NVHAPA, HA IPUMED Y OJHOCY Ha HEMa4YKy MapKy U OCTa-
Jie BajlyTe y IPOTEKINM JelieHnjaMa, jep je OILITe II03HATO /ia je Jlerpecuja-
IIMja JMHapa TOKOM xmnepMchnaque, y nepuony on 1992. rogune go 1994.
rofiuHe, IIOCTOjajla Ha JHEBHOM HMBOY KOjU je Jl0Cerao IIPEKO
300.000.000,00%. Kox TakBe McTopuje KpeTama Kypca AMHAapa y OJHOCY Ha
CBETCKe BaJIyTe, Y 6/IMCKOj IMPOLITIOCTH, MI3BECHO je fIa Ielpecujalinja fuHapa y
OJIHOCY Ha IIBajuapcku QpaHak HMje OWIa peaylHo HelpeJBN/VBA, jep OHO
IITO Ce JOTOAWIO Y IPOIUIOCTH, CBaKaKO MOXKe Ja ce moromu u y 6ymyhHo-
CTH....

O M muTamyuma usjacHno ce m Anemanuonn cypn y Hosom Capy
ofbuBIIN KAy TYXEHOT U MOTBpAMBINM IpecyAy Bumer cyma y Hosom
Cany op 11. (be6pyapa 2016. roguHe. AnenanyoOHN CyJ, CMaTpa Ja Cy y KOH-
KPEeTHOM CJIy4ajy HacTyIujie IpoMerbeHe OKOTHOCTY, Te Jla CY UCIYHeHU CBU
3aKOHOM IPOIMCAHN YCIOBM 3a pacKuj yropopa. Haume, Ha fan sakbydera
yroBopa o craMbeHoM Kpeanty (5.09.2008. ropune) cpentu kypc LIXD usHo-
cuo je 48,4 PCJ], a Ha man Bemrademwa (29.10.2015. rogune) 110,7 PCJI, mto
3HA4M 71a je 3abemexeH pacT of 129 %. HecriopHo je f1a je y HaBeileHOM IIepuo-
Iy JOLIIO M IO pacTa BPeJHOCTH eypa y OfHOCY Ha joMahy Bamyty, amm je
Kypc 1IBajiapckor ¢gpanka mosehan 3a 46% Bullle y OJJHOCY Ha pacT Kypca
eypa. CyJ; Hajtasu fia Cy ,,MCITyIbeHM YCIOBM 3a PACKUJL IIPEIMETHOT YTOBOPA O
IyTOPOYHOM CTaMOEHOM KpeIMTy 300T IIPOMEEeHNX OKOIHOCTM MMajyhu y
BUJIY Jla je HaKOH 3aK/bydera MCTOT YTOBOpa JOLUIO 10 CKOKa Bamyre [[X®D
He3aBMCHO Off BO/be yropapadva, fja MCTU KOPUCHULIM KpeauTa HUCY MOTI/IN
IpelBUJETH, yC/le[, dera je BUCHHA o0aBe3e IbUMX KAaOo KOPMCHMKA KpeiuTa
3HaTHO yBehaHa Te OTe)XaBa UCHyHeHe YTOBOPHMX obaBe3a M He OAroBapa
OYeKMBabIMa KOPUCHIKA KPeINTA, OBJIe Ty XKIIama“.

Y #pyroj mpecyau HOBOCaJICKOT AII€TaLlIMOHOT CyJa CTOjM Jia C€ Y KOH-
KPeTHOM C/Iy4ajy pajyl O YIrOBOPy O CTaMOeHOM KpefuTy 3aK/bydeHOM
9.10.2008. ropuue, Kaja je cpenmu Kypc LIXD usnocuo 52 PCII, nox je cpep-
wu Kypc EYPA Ha nctu pan nsnocno 80,2 PCII. ¥V npecynn ce fa/be HaBOAM
fa je Ha maH BemrTadema 27.09.2016. roguue cpemmwu Kypc LIX®D msnocmo
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112,9 nunapa, ok je Ha uctu gan EYPO speneo 123,17 PCJI, mito sHaun fia je
Off laHa 3aK/bydera YroBopa JI0 [laHa BelllTauewa ,kypc LIXP mopacrtao 3a
117%, a xypc EYPA 3a 54% y opnocy Ha PCJI. Crora cyz Hariamasa fa je
HIIPWIMKOM OJ/Ty4MBatba BOJMO padyyHa O HOPMaJHOM PU3MKY yroBapadya ja
he mohu o mopacta xypca Bamyre LIX® y k0joj je MHEeKCHpaH IpefMeTHN
yroBop, aim uMajyhu y Bujly BelliTauerbeM yTBpheHe unmbeHuIle, He MOXe ce
CMATpaTy fia je TyKWIal| ca MoceOHOM MaKIOM Koja ce 3aXTeBa IPIINKOM
3aK/byderba IpeIMeTHOT YTOBOpa MOTa0 OYeKMBATU ¥ IIPETHOCTaBUTU fia he
nohu mo Toymkor pacra kypca [1X® HakoH 3ak/bydera yroBOpa, OHOCHO JI0
TOJIMKOT HeTOBOT pacTa Koju he moBecTn y murame 1 CBPXy CaMOT 3aK/byderba

yroBopa.”

2. YcmoBM HEONXOTHM 32 PMMEHY MHCTUTYTA PacKujaa yropopa
300T MpoMemeHNX OKOTHOCTH

ITohu hemo pemom y aHa/msu ycoBa Koje 3aKOH 3aXTeBa 3a IIPUMEHY
MHCTUTYTa pacKujia WIM M3MeHe YToBopa 300T IPOMEHmEHUX OKOTHOCTH.
IIpBu ycnoB koju 3aKOH IpOMICYyje Kajja je y MUTamby IpUMMeHa MHCTUTYTa
packmyia yroBopa 360T IIPOMEmhEHNX OKOIHOCTH je Ia Cy y MUTAby T3B. HOBE
OKOJIHOCTM, OJHOCHO OKOJIHOCTM HAacCTajlé HaKOH 3aK/byderba YroBOpa, aau
CBaKaKo IIpe HacTylama Jiolme.’ ¥ cIydajy yroBopa o KpefuTuMa MHIeKCH-
panuM y IIXD Taj ycioB je HECYMBMBO MCHYIbEH, jep jeé PacT BPESHOCTH
nomeHyTe BanyTe (y ogHocy Ha EYPO u PCJl) HecriopHO mpucyTaH 1ocrnef-
»BUxX roguHa. [lIBajiapcku ppaHak je 6emexxno pacT Bpe[HOCTH Yy OFHOCY Ha
EYPO cBe 10 6. centem6pa 2011. roanHe Kafia je mBajapcka [Jenrpanna 6an-
Ka oTyaiia fja gukcupa ogHoc pasMere Ha 1.20 IIX®D 3a 1 EYPO. Hakon
HaIlyIITaka TPOTOAUIIbEr MUHIMATHOT Kypca o 1.20 ¢panaka 3a 1 EYPO,
BpepHOCcT [IX® cKo4ymma je MOMEHTaIHO 3a rOTOBO 30% BPEIHOCTN Y OJHOCY
Ha EYPO, ogHoCcHO MocMaTpaHo y ogHOCY Ha fomahy BamyTy, jeman LIXD spe-
meo je taga 122 PCII, a CBETCKM Meuju INCA/IN CY O ,eKCIUVIOAMPAIby 11Baj-
Iapia“ 4ynja BpeJJHOCT ,ufie y Hebo ™.

Hlarbe, ma 61 ce cMaTpaso fia Cy OKOJIHOCTHU KOje Cy HAacTyIuIe IIpoMe-
beHe, y cMucny wi. 133 300, oHe MOpajy 6uTH TakBe [ja OTeXKaBajy UCITyIbe-
mbe o0aBese jefiHe CTpaHe WIM Jla ce YC/IeJ] HACTylamka TaKBUX OKOTHOCTY He
MOJKe BUIIE OCTBAPUTU CBPXa YTOBOPa. YKONMKO je Yy TPEHYTKY 3aKjbydera
yroBopa o kpeauty jeman LIX® Bpeneo nHemrto Bume ox 45 PCIIP', a y Toky

30 300, yn. 133 cr. 1mcr. 3.
31 Ilpecyma Anenanmonor cyna y beorpapy, [ 1751/18 ox 15. mapta 2018. rogune, IIpecyne Anerna-
myoHor cyna y Hosom Cazny ox 11. ¢pebpyapa 2016. n 1. mapra 2018. ropuHe.
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OTIIaTe HeroBa BpeIHOCT mopacia Ha npeko 100 PClI sa 1 LIX® (y Hexum
TpeHyuma u mpeko 120 PCJI, a ganac Ha npumep, oko 100 PC]I), onpa je
HecIIOpHO fa pacT Kypca LIX®D orexxaBa ucmymeme obaBese jeflHe yTOBOPHe
CTpaHe, TO jecT KOpMCHMKa KpeauTa. Vako cy oBa JiBa yCl0Ba IIOCTaB/beHa
UITepPHAaTUBHO, Y C/Iy4ajy KpefuTa Y MIBAjIapcKuM (ppaHLiMMa HECYMIBMBO je
lla cy ucnymeHa o6a. Hamme, cBpxa 3ak/pyumBama yroBopa 3a KOPMCHUKE
KpezuTa 61Ia je, yI7TaBHOM, KyTIOBMHA CTaHa, jep ce Hajuemrhe pagu o crambe-
HIM KpeauTuMa. Kako je cBpxa 3aKk/bydyBama yroBOpa 0 KpeIUTy 61Ia KyIo-
BJMHA CTaHa 10 TPXKUIIHUM Ij€eHaMa, OYMIJIEIHO j€ Ia OTIIaTa KPeJuTa y yCIo-
BUMa €HOPMHOT pacTa BPeJHOCTM IIBajljapcKor ¢gpaHKa (Koja KyI/beHe CTa-
HOBe YMHM ,AYIUIO CKYIUBMM) Ocyjehyje ocTBapuBame cBpxe 3aK/bydera yro-
BODpA.

Hame, Tpebano 61 y3eTy y 003up UMIEHNIY [a IO OTeXKaBamba MUCITy-
berba 00aBe3e KOPUCHMKA KpefuTa, Kao I HeMOTYhHOCTH OCTBapyBama CBpxe
3aK/by4eHOT YrOBOpa Huje HouUIo 360r AeBaiBanyje juHapa. Hanwme, ped je o
eHOPMHOM CKOKy BpezHOCcTH LIX®, 11 TO He camo y opHocy Ha PCJI, Beh n y
OFHOCY Ha fipyre BamyTe (Ha mpumep, EYPO). Ctora He cToju apryMeHT o
HO3UBamy Ha PaHNjy IPAKCy HAIIMX CYHOBA y CIy4ajeBMMa XumnepuHdanmje
U fleBajiBalije IMHapa.

Tpehy ocobuHy KOjy OKOMHOCT MOpa MMATH Kako 61 ce IO C/IOBY
Haler 3aKoHa cMaTpaJia IPOMEEeHOM, 3aKOHO/IaBal] IT0Be3yje ca IPETXOHO
OIIMICAaHOM, OFJHOCHO Jlaje OJIrOBOP Ha IIUTame Y KOjOj jeé TO MepU HEOIXOIHO
la OKOJIHOCT OTe)KaBa MCIIyHbee oOaBese jeflHe CTpaHe, OJHOCHO y KOjoj
MepH je HeOIIXOJHO Jia CBpXa yroBopa He Oyzie ucrymeHa. Haume, 3axTeBa ce
ma Oyfe ,,04MI/IEAHO Jia YTOBOP BHUIIIE He OITOBAapa OYEKMBABIIMA YTOBOPHUX
CTpaHa 1 fia 6u 110 OIIITeM MUIUbeby OO HEIIPaBUYHO OFPKaTU T'a Ha CHa-
31 TaKaB KaKaB je“. 3aKOHOJaBall je OBle BepOBAaTHO IMAO0 Y BUJY Ila YTOBOP
He OJITOBapa OUeKMBAWBIMA jeiHe, U To omTeheHe cTpane, mako y wi. 133 ct. 1
CTOjU ,,04eKMBambJIMa YLOBOPHUX CTpaHA“, jep YKOIMKO jeHA CTpaHa Jaje
AIPYroj JajeKo BUIIE OJf OHOTA LITO je OBa Jpyra MOITIA ¥ OYEeKMBATI y TPEHYT-
Ky 3aK/bydera YTOBOPa, OHJia ce MOXKe pehm f1a yroBop jecre ,IIpeBasmIac
OYeKMBaIba“ Te CTPaHe, A/ Y IbeHy KOPICT, a He Ha 1uTeTy. KapakTepucruky
ounrnefHocTn pacry Kypca LIX® pajy ,,6pojke®, To ject rpadmkoHn pacra
BPEIHOCTE OBE BayTe Y OJHOCY Ha fApyre BadayTe. Haume, ouurnegno je ma
KOPMCHMK KpeliuTa Hije MOTao MMATy OBaKBa ,,0UeKNBalba“ Of] 3aK/by4eHOT
YTOBOPa, jep Koja 611 pasyMHa 0coba 3aK/bydiia yToBOp O KpeIuTy Ja je 3Ha/la
nma he Meceunu aHynTeTH yOP30 HaKOH 3aK/bydera YTOBOpa OUTU YABOCTpYYe-
nu. [lopen Tora, sakoHogaBall 3aXTeBa M JJa OKOJIHOCTY VIMAjy TaKaB yTUIIAj Ha
YTOBOPHI OJIHOC Jia OM 110 ,,OIIITEM MULI/belby OMIO HEIIPAaBMYHO OJp>KaTiul
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ra Ha CHa3M TakaB Kakas je“.”> dopMyaluja Kojy 3akoHOZaBaIl yoTpe6paBa
IpeJcTaB/ba IIPaBHU CTAaHJAPH, Te CTBapa AYKHOCT Jla ce Y CBAKOM KOHKpET-
HOM CJIy4ajy MCIUTYje LITa IpefiCTaB/ba OIIITe MIIUbehe O HEKOM INTamY,
Te Jla M je IO TAaKBOM MMIUbEEY HEIITO HelPaBUYHO WIN He, a LITO OIeT
IpeJCTaB/ba CBOjeBPCHM IIPaBHM CTaHAaph. MebhyruM, kajia cy y muramy Kpe-
nuTty 3aKpydenn y IIX®, papHoTeKa y3ajaMHUX JlaBara® KOja MOpa IIOCTOja-
TV KOJ TEPETHNUX YyToBOpa IopeMeheHa je y TONMMKOj Mepy Ha MITeTy KOPMCHU-
Ka KpeZIUTa JIa ce MUTambe IPaBUYHOCTY, TaUHMje HeIIPAaBUIHOCTY He 61 cMe-
JIO IOBOJWUTH Y IIUTAMbE.

Hame, 4. 133 cT. 2 3aKOHOAABAL, IIPOIICYje fIa Ce ,PaCKUJ, yTOBOpa He
MOXKe 3aXTeBaTy aKO je CTpaHa Koja ce II03MBa Ha IPOMerbeHe OKOJTHOCTHU
Omta Iy>)KHa Ja y BpeMe 3aK/byderba YTOBOpa y3Me y 003up Te OKOIHOCTH WJIN
ux je Moryia usbehu wm capmagaT. K/bydHu apryMmeHT OHUX KOjU CMATpajy
la HeMa yCIoBa 3a IpYMeHY MHCTUTYTA pacKufa JIM M3MeHe yroBopa 360T
IIPOMEBEHNX OKOJIHOCTH j€ JIa jé KOPUCHMK KPeANUTa MPWINMKOM 3aK/by4lBa-
Hba yToBOpa Morao npepsuzeru ga he Bpepnoct 1IX® mopactu y ogHOCy Ha
IpyTe BajlyTe, a uMajyhu y BUAy IpoMeHe BPeIHOCTU CTPaHMX BalyTa y Ipo-
HUIOCTH.

IIpBO, Halll 3aKOHO/ABALL HE 3aXTeBa MPEABUAMBOCT KA0 YC/IOB 3a ITPU-
MeHY OBOT MHCTUTYTa, Beh 3axTeBa Jla cTpaHa HMje O1Ia y>KHA Jla HaCTyIlambe
IIOMEHYTHUX OKOJTHOCTH y3Me Y 003Mp Y TPEHYTKY 3aK/bydema yroopa. Komm-
KO TOJl Ce YMHWIO Jia je TaHaHa pas/mmka usmeby oBe jBe dopmymanuje,
HECIIOpHO je fja oHa mocToju. Hamme, morabaju koje yroBapauy IpHINKOM
3aK/by4erba YTOBOPa, IOCTyIajyhn ca moceOHOM Ma>kiboM, HUCY OMIN Ty>KHU
y3eTH y 0063up, 4aK 1 aKO Cy X MOIJIN TIpefiBUAIETH Cy forabaju umja je ,,Bepo-
BaTHONha HacTymama TOJMKO MajIa fia ce Off IIPOCEYHO Ma)K/BMBOT yroBapaya
He MO>Ke OUeKVBATH Ja O ’bJIMa BOAY payyHa . >

Bpxosnu xacanmonnu cyp npecynom Ilpes 60/2016 opx 27.04.2017.
TOIMHe Ha/IaKe MPBOCTEIIEHOM CY/Iy Ia Y HOHOBHOM IOCTYIIKY YTBPAY ,,/id N
je Ipyra yToBOpHa cTpaHa—0aHKa MOITIa IIPEIBUIETH PAcT Kypca LIBajLlapCKOr
dpanka®“, a yKO/INKO jecTe HY>KHO je YTBPAMTHM M Ja /M je 6aHKa IPUIMKOM
3aK/byderha YTOBOpa ,,y MMUCAHOM OOIMKY YIIO30pM/Ia TYXKMOL[A Ha HeTaTMBHE
nocnennie Koje he m3aspaTu IpuMeHa yroBopeHe BalyTHe Kiaysyne®. ,,Takas
HPUCTYI U TIOHAIIae OaHKe JlaBaolla KpeANTa IIPefiCTaB/ba HheHy 3aKOHCKY
o6aBe3y yremerpeHy ofpenoom wi. 12 300 koju obaBesyje yuecHUKe fia ce

32 300, un 133 cr.1.
33 Y 15300 je nedmHmcaHo Haveno jefHAKE BPETHOCTH Y3ajaMHMX aBarba.
34 J.Papumuh, 137.
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IpY 3aCHUBAY OOMUTALMOHMX OJHOCA ¥ OCTBAapUBama IIpaBa U obaBesa U3
TUX OJHOCAa NPUAP)KABajy Hade/la CaBeCHOCTU U MOIITemA...VIcrnymeme Tux
o6aBe3a MOpa Ce LIEHUTY Ca CTAHOBUIITA HECIIOPHO CTPYYHOr 3Hama OaHKe
laBaolla KpefuTa U mbeHe obaBese Ja MCKYCTBEHO carjlefia paHMje IIpOMeHe
Kypca LIBajIiapcKor (paHKa ¥ 06jeKTUBHO OL[eHU Jia JIV je eHOPMaH pacT Kyp-
ca Te BaIyTe Moryhe o4eKuBaTu 1 y yroBOpeHOM Ilepuopy nospahaja ogobpe-
HUX KPeIUTHUX CPelcTaBa TY)XXMOLY. AKO Cy TMM IIOBOJOM YIMIbEHY IIPOIY-
CTM JIOBeJIM JI0 KOHCTUTYMCabha HEelIPaBIYHNX YTOBOPHUX OffpefiOu Ha IITeTy
TY>KUOLIQ, UICTe ce caryiacHo oppenou wi. 135 300 Mopajy meHuTH mpu opry-
4IBaBy O PACKUIY YTOBOpa, OJHOCHO IETOBOj M3MeHM 300T IPOMEHeHIX

<« 35
OKOJIHOCTH .

HapaBHo jja nurame jja i je 6aHKa Kao JApyra yroBopHa cTpaHa 6mia
Iy>KHa Jla Y TPEHYTKY 3aK/byderba YTOBOPa y3Me Y 003Mp TOIMKY PacT BpPeTHO-
cru LIX®D y ognocy na PCJI Huje off 3Ha4ajy y CMUCITY MCITyH€HOCTY YC/IOBa 3a
IpUMeHy MHCTUTYTa PAcKujia WM U3MeHe YroBOpa 300T IPOMemheHNX OKOJI-
HOCTH. Y CJIOB 3a IOCTOjalbe IPOMEILeHNX OKOTHOCTH je [ia CTPaHa KOja 3axTe-
Ba PAaCKUJ WM M3MEHY YroBOopa HMje MOITIa IIPeNBUJETH, IpelsHuje, Huje
6wra myxHa y3etu y 063up pact BpegHoctu LIX®D y ognocy Ha PCII. Meby-
TUM, MOTYhHOCT 6aHKe Ja y TPEeHYTKY 3aK/bydera yrOBOpa IIPefIBU/M, OJHO-
CHO IIPeTIIOCTaBy MOryhHOCT HacTymama ofpeheHNx OKOMHOCTU TOBOAM HAC
10 IPYTOT IUTAma, a TO je JY>)KHOCT o0aBelliTaBaba KOPUCHMKA KpeluTa off
cTpaHe 6aHaKa, 0 KOjoj HajBUIIN CYJ X TOBOPU Y YIIPaBO LIUTUPAHO] IPECYIM.
Y nutamy je Iy>kHOCT 6aHaKa Koja ce Be3yje 3a IIpeflyTOBOPHM Iepuo, Ia 6u
ce y CJIy4ajy IpoITycTa Ha CTpaHyu 6aHKe pajiuyo O MpelyTOBOPHOj OATOBOPHO-
CTH.

Takobhe Moxke ce mocTaBuTH IMuUTame fa /M €y U OaHKe Kao JaBaoLn
KpeiuTa MOIJIM Y TPEHYTKY 3aK/by4era YroBOpa IIPeABUNETH, TAYHMje Y3eTH Y
063up f1a y 6ynyhnoctu moxxe gohn yro pacra xypca IIX® y ognocy na EVPO,
ofHOCHO y opHocy Ha PCJl, moce6HO Kama Cy y MUTamy KPeAUTH 3aK/bydeHN
Ha repuop otmiare of 15, 20 win yak 30 roguHa. YuHu ce fa Hu 6aHKe HUCY
Moryie peBuaeTy Pukcnpame Kypca LIXD y ognocy Ha EYPO miBajijapcke
IlenTpanne Ganke y cemrem6Opy 2011. rogyHe M YKNUAame YCIOCTaB/bEHOT
MIHMMYyMa TpY TOJIMHE KaCHUje.

35 ¥V mpecyau ce Takobhe HaBOJY U Jia ,je TOTPEOHO YTBPANTY U 1A JI je U TIOJ] KOjUM YCTIOBUMA GaH-
Ka KpeIYITHA CpeJICTBa IVIACHPaHa TyXMolly npubasmia Ha MelyGaHKapcKOM JIeBU3HOM TP>KUIITY,
II0 KOM KypCy je M3BpIumIa TpaHcdep THX CPeCTaBa, OJHOCHO fia /I je ucTa y ob6aBesn fja Tako
npubaB/beHa CPECTBA BPATH Y TOj WM PYrOj BATyTH ¥ IO KOM KYPCy Ce BpIIM 00padyH HeHOr

«

myra“.
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HecmopHo je ma ce MpWINKOM 3aK/by4MBama YTOBOpa KOjU CafipiKe
BAJIyTHY KIaysy/ly IpeysuMma ofpeheHa fjo3a pusmka, a pM3MK IpefCTaB/ba
YIIPaBO pacT BPeJHOCTU KOHKpPeTHe CTpaHe BajlyTe y OfHOCY Ha fomahy Bayy-
Ty. MehyruMm, ykomuko 6u ce 3ay3eo CTaB fia IO OBOM IIMTamy HeMa MecTa
IpUMeHM MHCTUTYTA PacKUja WIN M3MeHe YTOBOpa 300T IPOMEEHNX OKOJI-
HOCTH, 61710 61 [JOBeIeHO y INUTalby MOLITOBAbE jeHOT Off OCHOBHNX Havesa
OO/NTAIIIOHOT TIPaBa, a TO je HavesIo jeHaKe BPEJHOCTU y3ajaMHNX JlaBama
Koje ce KOJ ABOCTPaHOO0aBe3HMX YyTOBOpa MOpa IpMMemNBaTi. 1o HapaBHO
He 3HA4M Jla CBAKM DAcT BPEJHOCTM CTpaHe BalyTe y OFHOCY Ha pmomahy
IOB/IAYM TIPMMEHY MHCTUTYTA pacKuia 300T IIPOMEeHmEeHNX OKOTHOCTH. Tako
BpxoBHM Kacal[MoHM CyA*® KOHCTaTyje [la HMje CIHOPHO Jia IIPOMeHa Kypca
CTPaHNX BaJIyTa y OJJHOCY Ha JIHAp HuUje HeyoOWdajeHa 1ojasa, ,Mehyrum, To
He 3HAa4M fla CBaKa IIa U eHOPMHA IPOMeHa Kypca IpelcTaB/ba yoOudajeHy
H0jaBy .

Ha oBoM MmecTy ce OTBapa joll je[HO NNTambe, a HaMMe 10 KOJIMKOT
pacra BpeIHOCTM jefiHE BAIyTe y OJIHOCY Ha APYTY, y HauieM ciy4ajy LIIXD y
opnocy Ha EYPO u PC]] mopa mohn, fa 61 ce pafguio o mpoMemeHNM OKOJI-
HoctuMa. Off 3aKOHOJIABIIA C€ He MOKe OYEKMBATH Jja Ha OBA IINTarba O/IT0BO-
pu 6pojkama. M y ciIydajy opyrux MHCTUTYTA KOjuMa ce IITUTY HadesIo jefiHa-
Ke BpeJHOCTM JaBama, 3aKOHOJaBall YIOTpeO/baBa IIpaBHe CTaHIappe, Te
OIIMICHO Jiaje OJITOBOP Ha INMUTaibe Jia M je paBHOTEXKa y3ajaMHUX JaBamba
nopemehena. HepeTko flaje m cmepHuiie cyay y Iorjefy OKOTHOCTH Koje
MOpajy OuTi ucrnutase. Tako y cydajy 3eeHalkux’’ u ie3iOHapHMUX YyrOBO-
pa’® 3akoHOMaBaIl 3aXTeBa Jla ce Paii O ,0UUI/IeHOj HeCpasMepy y y3ajaMHUM
naBawuMa“. Y ToM cmucny je popmymican u wi. 479 300 koju medunure
MaTepujajiHe HeJOCTaTKe CTBapy KOju JOBOJE IO OATOBOPHOCTY IIPOJaBLa, Te
I 478. CT. 3 KOjUM je IPOIMCAHO Jla ce He3HAaTaH MaTepuja/lHy HeJoCTaTaK
He y3uMa y 063up. [la/be, y C/Iydajy packuzia yropopa 300T HeM3BpIIeHma 3aKO0-
HOJIaBall caMO IIPOINCYje Jia ce Y C/Iy4ajy HE3HATHOT HEUCIYIbeha YTOBOP He
MOXKe PacKUHYTH,* Heflajyhy IpUTOM OTOBOP HA NMUTaHe HENCIYHeHe KOT
o61Ma IpeficTaB/ba pacKuIHM pasjior. Kako ce yroBop 300T HemsBplliewa pac-
KJ/la 13jaBOM BOJbE, TO je CUTyallyja JaJeKo CII0JKeHNja Hero y CIy4yajy pacKu-
7la 300T TpOMemeHNX OKOIHOCTU Koju je cypcku. Haume, saatak mosepuora
KOjy pacKuia yroBOp MIUMO CyZia, Y HeIOCTAaTKy jacHe HOpMe 3aKOHa je Jja caM
YIBPAU IIOCTOj€ /1M Pa3/lo3N 3a PacKuUf, jep y CyIIpOTHOM YJ/Ia3yl Ha II0/b€ T3B.

36  Ilpecyna BpxosHor kacaiyoHor cysia Pes. 321/2016. op 25. janyapa 2017. rogune.
37 300, un. 141.
38 300, um 139.
39 300, un. 131.
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HeocHOBaHNX packyupa.*’ Kafa cy y muTamy mpoMembeHe OKOTHOCTH, 3aKOHO-
llaBall MIIAK Jjaje JOCTa CMepHUIA CyAy, HaBoaehu, mpBo, ocobuHe Koje cama
OKOJIHOCT MOpPa MMATu Jja 61 ce cMaTpasia MpoMemheHoM (HOBa OKOJTHOCT Koja
OTeXKaBa UCTIymebe obaBese, OHeMOTyhaBa OCTBapuBame CBpXe YTOBOpa KOju
BUIIle He Of[TOBAapa OYeKMBambIMa YTOBOPHMKA, TAKBOT je MHTEH3UTeTa 1a 61
OCTaHAK YrOBOPa Ha CHa3M 60 110 OIIITeM MUIUbebY HelIPaBIYaH), a 3aTUM
M OKOJIHOCTM Off 3Hauaja IpyM ONIyIMBamky (Haueno IOIITEHOT IPOMeETa,
VICIIUTUBAbe LIM/ba YTOBOPA, HOPMajaH PU3MK KOJ[ YyTOBOpa ONHOCHE BPCTe,
OIIITY MHTepec, MHTepec 06e yroopHe crpaHe)’’. Texcr Hanpra 'pahanckor
3aKOHMKA Jlaje ¥ IpuUMepe IMojefuHMX Horabaja Koju 3aciyxyjy fa HOHecy
eIUTeT IIPOMembeHNX OKOMHOCTHU (M3Mely ocTamor eKOHOMCKe I10jaBe Kao IMITO
Cy M3y3eTHO HAI/IM ¥ BeJIMKM IIajf) WIN CKOK IleHa). CBe oBe ocoOuHe Koje
OKOJIHOCT MOpa MMaTH fia 61 61ta cMaTpaHa IIPOMeheHOM, Kao ¥ OKOTHOCTH
KOje Cyj IO HaJIOTy 3aKOHOJaBlla MCINUTYje IIPU OIy4MBamby MOpajy OMTH
caryieflaBaHil 'y CBET/Iy Havena jeJHaKe BPEIHOCTU JlaBamba KOje ce Mopa
HOIITOBATH KOJi YTOBOpa OBe BpCTe (T3B. y3ajaMHU YTOBOPM O KOjUMa CMO
TOBOPW/IN Y IIPBOM JIe/Ty pafia).

YuHu ce ga KOpMCHNIM KpeyuTa HIUCY MOIJIV IIPEABUMETH 1a he Bpel-
HOCT BJIyTe Y KO0jOj e 3amy>Kyjy TO/MKO nopactu y ognocy Ha PCJI, jep ma
jecy curypHo He 61 3aK/by4MBaIu IpeMeTHe yroBope. [IuTtame ma i cy 6an-
Ke M y KO0joj Mepy MOIJIe MCTO IIpefIBUIETH, OCTaje OTBOPEHO. YKOMKO 01
OZITOBOP 610 OffpUYaH, OTHOCHO YKOJIMKO OM ce YTBPAWIO fia Hu OaHKe HUCY
MOIJIe IIpeTIocTaBuTy fa he ohu 0 To/mKOr pacTa BpeZHOCTM IIBAjLIapcKe Y
opiHOCy Ha iomahy BayTy, TO 61 CaMO IIOTBPAWIO HAII CTAB Jla HU KOPUCHMU-
IV KpefIuTa HICY MOI/IM TO IIPe/IBUMIETH, OTHOCHO Y3€TH Y 003Mp YKOIMKO ce
CTPMKTHO JIP>KMMO C/10Ba 3aKOHA. YKOIMKO OJ MaK OfroBOp 010 IOTBpPJaH,
OHJla OMCMO Ce HAIIUIM HA TepeHy AYXXHOCTM oOaBellTaBama KIMjeHaTa off
cTpaHe 6aHaKa y TPEHYTKY, TaUuHMje IIpe TPEHYTKA 3aK/bydera yroBopa O Kpe-
IIUTY, Te eBeHTya/lHe OATOBOPHOCTM OaHKe KOPMCHUKY KpefuTa 3a IIpoy3po-
KOBaHY IITETY.

IV Ilocnepuie HacTynama MpoMemheHNX OKOTHOCTI

Kapa yrBpam f1a mocroje oko/mHOCTH Koje 6u, 1o offpegabama 3akoHa,
MorI/Ie OUTH IOJIBefieHe IIOJ MojaM NPOMemeHNX, npey ourtehenum yrosop-

40  Buie o HeocHOBaHMM packuayma Buau Koj: Karapuna JJonosuh bojuh, ITpaste nocneduue usja-
8e 60/be ycmepeHe HA packud yeosopa 360e Heusspuierva, beorpaj, 2016 (Hokropcka gyucepranmja
onbparmeHa Ha [IpaBHOM ¢akynrery y beorpany y jyny 2014. roguse).

41 300, u. 135.
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HUKOM Cy Tpu Moryha cuenapuja. IIpBo, moryhe je ma omrehenu yroBopHuk
OCTaHe Y yTOBOPHOM OJHOCY, 6e3 HaMepe Jia Ta Cafip>KMHCKM ISMEHN VI pac-
KuHe. JIpyro, Huje Hemoryhe u 1a ce yroBOpHMIIN MUMO CyZia CIIOpasyMejy y
THOI/IeTy M3BplIaBama y 6yayhHoctu o6aBesa us mocrojeher yroBopHOr 0JHO-
ca. OHM MoTy 6U/TO CITOPasyMHO PAaCKMHYTHU YTOBOP, OMJIO CIIOPasyMHO M3Me-
HUTH Cafip>KnHy nocrojeher yropopa. Y KOHKpeTHOM CIy4ajy 6mmo 6u HeOuT-
HO Jla /M je 10 HAacTaHKa CIiopasyMa JIOUUIO Ha Ipemior omrteheHor yroBop-
HUKa, WIN TIaK JIpyTe YTOBOPHE CTpaHe, TO jeCT KO OY YIMHIO IIOHYAY 3a CIIO-
pPasyMHM pPacKWJ| WIN CIOpa3yMHY M3MeHy yroBopa. Tpehm crenapuo 6u
HACTYIIMO OHJa Kajia He 0) JJOLIO O HeKe Off IIPeTXO/JHO IIOMEHYTHX CUTya-
myja. To ce memraBa Kajja omTeheHa cTpaHa HAaCTOjy la OCTBApy CBOje IIPABO
Ha PAacKUJ, WM U3MeHY yTOBOPA, a/IN JIO0 TOTa He MoXe Hohu cropasymHo, TO
jecT MuMo cyza, 6u10 300T TOTa LITO He IIOCTOjU IPUCTAHAK APYre yrOBOpHe
cTpaHa, 6urto U3 pasora mro omreheHa crpaHa cMarpa Ja he cBoje nHTepece
y Behoj Mepyu Mohy f1a 3aIUITUTI YKO/IMKO Ce YIIYCTH Y CY/ICKM IIOCTYIIAK.

Kaza cy y mutamy yroBopu y IIBajuapckuM (ppaHIMMa KOPUCHUIM
KpefyTa Cy ce OUIyYWIM Ja 3aLITUTY CBOjUX MHTepeca IIOTpaXke Y CYACKUM
napHnYHUM nocrymnuyma. Haume, Hapopna 6anka Cp6uje je 24. dpebpyapa
2015. roguHe foHena OIyKy 0 MepaMa 3a OuyBawe CTaOMIHOCTY (IHAHCH]-
CKOT CMCTeMa y Be3U ca KpeiuTuMa MHAEKCUPAHUM y CTpaHoj Bamytu®. [Jpyru
meo oBe OpIyKe OHOCMO Ce CaMO HAa YTroBOpe O CTaMOEHUMM KpefuTuMma
VHJIEKCUPAaHUM Y HIBajlapcKuM (paHI[MMa, Te je HajJoXKeHOo OaHKaMma Jia
KOPUCHMIMMA KpefyiTa IIOHY/le YeTUPM MOJie/la 3aK/bydera aHeKca yroBopa
KojuMa Ou O M3MeHeHN YCIOBU OTIUIaTe KpeauTa. Mebyrum, Behmna
KOPVICHUKA KpeIuTa HMje MCKOpUCTIIa oBy Moryhnoct, 6yayhu a sakpyde-
eM aHeKca yroBOpa IIOMeHyTe cajpyKuHe He 01 HM 136/1M3a OWIO CYLITHH-
CKM pellleHO IMTabe HapYIIEHOT HayvesIa jeflHaKe BPeJHOCTI y3ajaMHIX JlaBa-
Ha YTOBOPHUX CTPaHa.

V 3akpyyak

Hedunncame IpoMeeHNX OKOIHOCTY TPEHYTHO je BeoMa aKTyelTHO
IpeJ; HapHUYHUM CyJOBMMa Halle 3em/be. IInTame 4nHe aKTye/IHUM IIpecyje
KOje ce CKOpO CBaKOZIHEBHO JIOHOCE TIOBOJIOM TY>KOM IpOTUB GaHaKa 3a pac-
KIJl VI U3MEHY YTOBOpa 0 Kpeiutuma unekcupanum y IIX®D. Vicruna je na
U Jla/be HeMaMo IIPAaKCy Koja 61 ce MOITIa MOXBA/IMTH yjefHadeHolIhy, amm
YMHY Ce JIa je pellierbe CyAO0MHe YTOBOpa O KpeAuTuMa nHpekcupanum y [IXD

42 http://www.nbs.rs/internet/latinica/scripts/showContent.html?id=8075&konverzija=no.
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Ha nomony. Haume, yckopo ce odeKyje 3aysumame cTaBa BpXoBHOT Kacalyo-
HOT cyfa.

Pacr xypca IX® y ognocy na PCJ] npeficraBba IpoOMemeHy OKOTHOCT
y cmuciy oppenbe wi. 133 300. Y nuramy je HOBa OKOIHOCT Kojy omTehena
CTpaHa HUje 611a Jy)KHa Jla y3Me y 063Mp y TPEeHYTKY 3aK/bydema yroBopa
(autn jy je morma msbehm wim capnajaTu), Koja y 3HaTHOj MepM OTeXaBa
HICIIYIeIbe YTOBOPA 3a jefHy YTOBOPHY CTpaHy, OHeMOIyhaBa OCTBapyBaibe
CBpXe 3aK/by4eHOT YTOBOPA, HeHUM HaCTyIameM YroBOp BUIle He OfiroBapa
OYeKVBambJIMa OIITeheHOT YrOBOpPHMKA, Te 6J CTOra IO OIIITEM MUIBbEHY
611710 HeIPaBNYHO OJIPKATH HA CHA3Y YTOBOD HEIPOMerbeHe CafipKIHe.

Kako packnp yroBopa uMa peTpOakTUBHO JI€jCTBO, IIOCTaB/ba Ce IUTa-
e IOoC/IeMI[a PeTPOAKTMBHOCTH, OJHOCHO 0OaBese YTOBOPHUX CTpaHa Ha
pectutyuujy, 6yayhu ga HakoH pacKuja yroBop IIpecTaje Jia IIOCTOjU Kao
OCHOB o0aBe3UBalba, AU U OCHOB 3afpkaBara. Ha koju HauuH he cymoBu
yTBpbuBaty BucuHy obaBesa Ha noBpahaj HOBLIA IPUM/bEHOT IIO OCHOBY yTO-
BOpa KOj! BUILE He IOCTOjH, OCTaje OTBOPEHO INTambe Ha Koje O OfroBop
Tpebato fa fa BpXoBHM KacallMOHU CYJl. Y CBaKOM CIIy4ajy, He CyMEbaMoO y TO
nia he Hauerno jefHaKe BpeTHOCTY y3ajaMHUX faBaba OMTHU ITOLUITOBAHO.
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“CHANGED CIRCUMSTANCES” IN PRACTICE
OF DOMESTIC COURTS

Summary

To define the changed circumstances, that is, to answer the question
what kind of events, or circumstances could be described as changed, is a cur-
rent issue before the civil courts in our country. Speaking about the actuality of
the implementation of the aforementioned institute, we take into account, first
and foremost, the decisions brought against the claims against banks for termi-
nation or modification to the loan contracts indexed in CHF. Although the
practice is still far from uniform, as the decisions of the opposing content on the
same issues have been presented to the public, it seems that the solution of the
loan contracts indexed in CHF becomes visible. Namely, the opinion of the
Supreme Court of Cassation is expected soon.

The key question that should be answered is whether the growth of the
CHF value represents a changed circumstance in terms of the Law on Obligati-
ons, or whether the borrowers at the time of conclusion the contract were obli-
ged to consider the possibility of such a rise in the CHF exchange rate against
RSD currency. On the other hand, the issue of the obligation of the banks to
inform the loan users of possible changes in the value of CHF in the future, prior
to the formation of the loan contract, is also raised.

In taking a final stand regarding the loans in CHF, the highest instance
court is expected to initially consider the principle of equal value of performan-
ces, that is, the balance which has to exist when it comes to contracts of this
kind. Should one establish that contract termination is possible due to changed
circumstances, the next step is to determine the consequences of the retroactive
effect of termination, that is, the obligation of both parties to the restitution.

Keywords: changed circumstances, principle of equal value of performances,
purpose of contract, difficulty in fulfilling obligations, predictabi-
lity, duty to consider, loan contract.
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