Op Kamapuna JOBUIN'R’

TAPAHIIMJA IIPOJABIIA
YV 3AKOHY O OBJIMTAITMOHVIM OTHOCVMA
1 3AKOHY O 3AIITUTH IOTPOIIAYA!

Pesume

Kynay, ko0 yeoeopa o npooaju uma npaso 0a my npooasay, npeoa
cmeap Koja no keanumemy 00206apa OHome wimo je y2oeopero. 002080pHocm
npooasua 3a Hedocmarmxe je pe2ynucana 3aKOHOM 0 00UAUUOHUM 00HOCUMA,
anu noped moza u 3aKOHOM 0 3AUAMUMU NOMPOULA4A KOju ce npumerbyje y
npooajama K00 Kojux kynay, uma cmamyc nompowaya. Oba nponuca pezynu-
uly 06a 0CHO8a 002080PHOCMIU NPOOABUA: 3AKOHCKU PeHUM 002080PHOCIU, U
002080pHOCI 1O OCHO8Y 2apanyuje. Y pady ce noce6Ho ananusupa 002080p-
Hocm npooasya / mpa06ua no 0CHOBY 2apaHuuje, ykasyje ce Ha CAUYHOCU U
pasnuke rweHoz pezynucara y HA8eOeHUM nponucuma. Y 3axmwpydHum pasma-
mpareuma udeHmu@dukyjy ce u amanusupajy ouseme y 6e3u ca npasuma
nompowiaya y 080j cumyauuju, Koje nocmoje 3amo uwimo y nompouiasKum
y2080puma 0071a3u y 063up npumera oba nponuca.

Kwyune peuu: npooasay, nompowiad, 2apauvyuja npooasua / mpeosua,
3akon 0 3awmumu nompowaua, 3aKoH 0 00AULAUUOHUM
00HOCUMA.

I YBog

3 obaBese mpojaBlia Jia TMpefia CTBAp KYIIy IPOM3/Iasy UM HEroBa
MY’KHOCT Jla TapaHTyje Jla OHa HeMa MaTepujajiHe HefocTatke. CTBap Koja ce

Hayunu capaguuk y VIHcTuTyTY 3a yopenHo npaso, beorpas

1 OBaj paj je HACTAO Kao pe3y/nTar pajja Ha NMpojekTy VIHCTUTyTa 3a yrnmopeaHo 1paso ,,CpICcKo u
€BPOIICKO IpaBo - ynopehusamwe u ycarnamasamwe” (eBugeHInonn 6poj: 170031), koju ¢puuancu-
pa MMHMCTAapCTBO IIPOCBETE, HayKe M TEXHOJIOMIKOT PasBoja.
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4-6/2018. Katapuna Josuuuh (ctp. 711-721)

Impojiaje MOpa MMaTH ofpeheHa cBojcTBa,” Ipe CBUX OHA Koja cy obehana yro-
BopoM.’ Kajia To muTame yroBopoM Huje ypeheno, HUTH je pofaBall Ha Ipyru
HauyyH YIIO3HAT ca CBPXOM 3a KOjy Kymall HabaBspa onpeheHy cTBap, Taga ce
eBeHTya/lIHe CIIOpHe CUTYyalyje OKo (He)IIOCTojama HeJOCTaTaKa IIpefiMeTa
IpoJiaje pelllaBajy Ha OCHOBY IIpaBiIa PeleBaHTHUX INPOIMCA. 3a YTOBOpe
rpabaHckor mpaBa To je 3akoH 0 obymranyuoHnM opHocuMa (mame: 300)4, a
3aII0TpoIIaYKe YTOBOpe IMPUMApPaHoO je OHO WITO IpenBuba 3aKOH O 3alITUTU
norpoiaya® (mame: 3311), jok ce m y TMM yropopuma npumemyje 300 am
Ka0 JOIYHCKY ITPOMNC.°

Vmajyhu y Bugy ma cy npaswia 300 o ofroBOPHOCTU HpOJaBILA 32
MaTepujasiHe HeJOCTaTKe AUCIO3UTMBHE IpUpofe, y rpahanckum mpopajama
Ce YTOBOPOM OHa MOXKE YMAaUTH. YIIOTPOUIAYKMM IIPOJiajaMa TO HUje JO3BO-
/beHo jep cy HopMe 33II mmmepuroBHOr Kapakrepa.” CyIpoTHO TOMe, He
TIOCTOj} CMeTHba fla IIpofiaBal] Y 06e BpCcTe YTOBOpa IIPUXBATH CTPOXKe YCIOBe
OAITOBOPHOCTM 3a HejjocTaTke. IllTa Bulle, OH TO PeJlaATMBHO 9€CTO M YMHU Ha
Taj HAYMH LITO KYIIIY Jiaje rapaHiujy. ['apanmuja mpoxasma Tako omoryhasa
IPOLIMPEE HErOBe OITOBOPHOCTM 3a MaTepMja/iHe HEJOCTaTKe M Ha CUTYa-
myje y KojuMa oH, mpema npaswmma 300 opnocuo 3311, He 6u oproBapao y
KOHKPETHOM CITy4ajy.

Hacranak MHCTUTyTa rapaHijuje IIpofiaBlia Be3yje ce 3a TPrOBMHCKY
IIPaKCy y Ipofajyi MalllyHa U MHBECTULVIOHE OIIpeMe, I0CeOHO Y CIydyajeBuMa
Kaja je mpousBolad ncroBpeMeHo u mpopasar ose pobe. OH 61 ce T3B. K1ay-
3y/IOM O TapaHIVji 06aBe3nBao Jja MOIIPaBM CTBAP aKO Ce 3a TO YKaXKe MoTpe-
6a, y onpehenom poky. KacHuje ce oBa rapaHIuja IpolypyuIa ¥ Ha MajioIpo-

2 Behuna ayropa ¢pusmuky HefjocTaTak cxBaTa Kao (pyHKIMOHAIHY, @ He KOHIICNTYa/THU HENOCTa-
TaK, OJJHOCHO Jla HIUCY OMTHE HEeCaBpIICHOCTU caMme 110 ceOu, Beh camo oHe koje oHemoryhasajy
W oMeTajy ynorpeby crapu. Miajen [Ipanikih, O6asese npodasya npema yHuguxosanum npo-
nucuma o mehyHapooHoj kynonpooaju, beorpan, 1966, 75; Mnagen Jlpamkuh, Maja CraHuByko-
Buh, Yz060pHo npaso mehynapoore mpzosure, beorpa, 2005, 318.

3 Ako je yroBopom npensubeno jia crsap uma ogpebena cBojcrsa onpia he camo To 6ut MepoaBHO
MaKap OHa M HeMaJIa CBOjCTBA KOja Cy 3a by yoOuyajeHa.

4 3akoH o ob/mraiyonnm oHocuMma - 300, Crysmcberu nucm CPPJ, 6p. 29/78, 39/85, 45/89 n 57/89,
Cnysc6enu nucm CPJ, 6p. 31/93 u Crysncbenu nucm CLT, 6p. 1/2003, wi. 479, ct. 1, Tau. 1-4.

5 3axoH o 3aurruty norpouraya - 3311, Caymbenu enacnux PC, 6p. 62/2014, 4. 50, ct. 2, Tau. 1-4. 3a
HEKe CTBapy TPAXM Ce Jia MMajy NIPOIMCaH KBIUTET, IITO je Y GyHKImju o6e3beherma 6e36eHO-
CTU IIpOM3BOJia (HIIP. )KMBOTHE HAMMPHMIIE) U Y TOM C/Iy4ajy IUTame (He)IOoCTOjamba HeJlocTaTaka
ce IeHNM IIpeMa TUM, HOCeOHMM IIPOINCIMa,

6 3311, un. 3, c1.7: ,,Ha ogHOCe m3meby nmorponraya u Tprosija Koju Hucy ypehenn oppenbama osor
3aKOHa, IpMMelbyje ce 3aKOH KOojuM ce ypehyjy obmranyonn ognocu”.

7 33I1, ui. 3.
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TPTOBMHCKO ITIPABO 1 APBMTPAJKE [IpaBo u mpuBpena

majy, Impe cBera TeXHW4YKe pobe uuju mpomsBohay msgaBameM TrapaHTHOT
JINCTa TpeysuMa OJTOBOPHOCT 3a HeH KBAIUTET M CBOjCTBA y ofpeheHoM
HepIOAY, IO YCIOBOM Jia Ce IIpefiMeT IPaBIIHO YIOTpeb/baBa I 1yBa KaKo je
IpomycaHo. 'apaHIfija ce y ITOYeTKy 3aCHMBajIa MICK/BYIMBO Ha YTOBODY,® a/in
je BpeMeHOM I0YeTaTO/MKO JecTO Ja ce YIoTpebsbaBa Jja je /laHAC PeflOBHO
ypeDbyjy 3akoncku npomucn.’

Pasio3u 1 MHTepecu Koju MOTUBMIILY IIpoy3Bohate fia 1ajy rapaniyjy
cy pasmuunTu. bes cyMibe ToMe je GUTHO JIOIpYHeTIa YMibeHNIIA flaje MaCOBHa
cepujcKa IPOM3BOJHA CJIOKEHEe TeXHUYKe pobe WM MHIYCTPYjCKUX IIPOM3-
BOJIa yTuijajIa Ha rosehame 6poja KBapoBa TOKOM IeHe yrorpebe. Y Toj cuty-
anuju npomspobad, Koju je 3aMHTepecoBaH Ja MY jeJHOM IIpofiaTa CTBAap He
Oyne BpaheHa, KyIIIly IIpefiaje rapaHTHM JIACT KOjUM ce ob6aBesyje Jla y TapaHT-
HOM POKY OTK/IOHM HeJJOCTaTKe KOju Ce eBEHTYa/IHO Ha Ib0j IojaBe. I'apanTy-
jyhm Tauno ogppelena cBojcTBa, pyHKIMje 1 yioTpeOy MpoaaTe CTBapy MIPON3-
Bohau (mpopaBair) Moxe U Jia ICK/bY4) OJITOBOPHOCT 32 MaHe Koje HUCY 00y-
xBaheHe rapaHIMjoM, a 3a Koje 61 6110 OTOBOPAaH Ha OCHOBY 3aKOHCKUX ITpa-
BWIa. VcTy GYHKIMjY MMa 1 TApaHTHY POK, KOjI Ce YTOBOPOM MO>Ke IpeIBIU-
mety u 'y kpaheM Tpajamy Hero mITo je TO 3aKoHOM IpensubeHo. '

BpemeHoM ce IOCTaBWIO NMUTAame Jja JIM TAPAHTHU JIICT KOjU M3JIaje
npousBohay o6aBesyje u nmpogasua. C TMM Yy Be3! Y IMTePaTypy Cy 3aCTyIl/be-
Ha TpU MULIbeA: NIPBO, 110 KOMe je HocwIal, obaBese yBeK IIpou3Bobhayu kao
JaBajial] TapaHTHOT JIMCTA; JPYro, II0 KOMeE KYIIy OATOBapa IpojaBall Kao
Iipyra yTOBOpHa CTpaHa; i Tpehe Koje HaBOIM fa KYIILy OATOBApajy U IIPON3-
Bohau u mpopmasan. Tpehe muuubemwe, Koje je 3a KyInija i HajlloOBO/bHYjE, MMa
HajBMIIle IPUCTA/INIA Y IIPABHOj TEOPUjU U Y IIPAKCH, IpK deMy IpeoBralyje
CXBaTalbe JIa je IbJIXOBa OJITOBOPHOCT comyuyiapHa.'!

8 Jako Pagmummnh, F'apanyuja 3a mpajan xeanumem u 002060pHOCH 3a uimemy 00 cmeapu ca Hedo-
cmamxom, beorpaz, 1972, 12-15.

9 l'apannyjy 3a ucnpaBHO QyHKIMOHMCAbe Tpon3Boja ypebyjy npeBacxozno rpahanckm 3akoHMIM
VIV 3aKOHM 0 of/uraipyjama, Maja ce ozipesioe o rome cpehy n y npommcrma jaBHOT IrpaBa Kajia je
0 IIpoMeTy INojefMHMX poba ped. Y HalleM IpaBy oBaj 06/MK ofropopHocty ypebyje wi. 501. u
naspe 300 3a rpabancke npopaje, kao u wi. 54-55. 3311 3a morpornayke npoyjaje.

10 Jlo6bpocas Mutposuh, ,,YroBopHa rapannuja 3a Kamurer u QyHKIyonucame crapu’, IIpasHu
onyc - M360p u3 padosa 1957-2007, beorpaz, 2007, 158-159.

11 Jlynuja Crmposuh - Joanosuh, I'apanmuje 3a ucnpasHo PyHxyuonucare cmeapu, beorpap,
1975, 24-33. Y HalieM IpaBy ce IPBO CMATpPaJIO Jia CaMo IIpou3Bobhay ofrosapa KyIiy o OCHOBY
M3JIaTOT TapaHTHOr jmcra (wiaH 15, cra 2. u wiaH 23, craB 3. OCHOBHOI 3aKOHA O IIpoMeTy pobe
u3 1966. roayue), am je 3aKOHOM O OO/IUTAIIOHMM OJJHOCMMA TO IIPOMEHEHO M Cajla ce cMarTpa
fla IpojiaBall, CO/MMIApHO ca IpousBobhadeM, ofrosapa Kymily IO OBOM OCHOBY. To M3puumTo
npensuba w1 501. 300 10 KoMe ,,...KyIaI] MOXKe aKo cTBap He QYHKI[VOHNIIE MICIIPABHO, 3aXTeBa-
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FapaHqua je YBE€K BpEMEHCKN OTpaHNY€HaA U, 110 IPaBUIY, POK IbEHOT
BaK€ha IMOUYMILE 1a TAUYEC O JaHa Hpenaje CTBapM KyIigy, 9aK 1 Kajja ce Taj noaH
M JaH u3fgaBarba rapaHTHOT JINCTa HE HOK}IaHan.

II Tapannmja 3a ucnpaBHO PyHKIMOHKCaIbE
crBapu npema 300

OBa rapaHIMja Be3aHa je 3a yroBope o Ipofaju TexHmdke pobe.' [Tpa-
Ba M0 OCHOBY TapaHIije IIOYMBajy Ha TApaHTHOM JIMCTY KOjuU je IpojaBarj
Ipeiao KYIIY Y3 IIPOJIaTy CTBAp, @ KOjUM eH Ipou3Bobhad rapanryje jja he ta
CTBap JCIpaBHO (YHKIMOHCKcATH TOKOM ofpeheHor mepmopa.” 3akoH He
Ipelysypa IITa ce cMaTpa UCIpaBHUM (PYHKI[MOHUCAbEeM CTBapy Ia 61 Tpe-
6aj10 y3eTu Ja ce TO OTHOCK Ha KBINTET KOjU CTBApP YMHM IIOJJ00HOM 32 HeHY
penoBHY ymoTpeOy. Ako Kyman, melyTum, HamepaBa cTBap fa KOPUCTM 32
noce6He HaMeHe MaKo je TO OMIO IMO3HATO IPOJABIY y TPEHYTKY 3aK/byuera
YrOBOpa, OHJIa I1OJ] ICIIPaBHUM (YHKIMOHMCabeM Tpeba CMaTpaTit KBIUTET
nozfo6aH 3a YTOBOpEHY, Tj. TI0ceOHy HaMeHY. JeflaH TapaHTHY JIUCT ce, 110 IIpa-
BIUTY,M3]iaje 3a jefHy CTBap, a Moryhe je M3faTu rapaHTHM JIUCT 3a HOjefHe
JieJIoBe CTBApM, HIIP. TyMe 3a ayToMobwt u fip.'*

Kyman ctude mmpaBo fja peami3yje IpaBa II0 OCHOBY rapaHIjyje Kaja ce
Yy OKBMpPY T'apaHTHOT pOKa Ha IPOJATOj CTBApy IIOjaBe HENOCTAIV, aKO CY
ucnymenn npensuhenn ycmosu.”” IlpaBHa cpefcTBa Koja My CTOje Ha PacIo-
JIaTamy Cy OHa IpefBuheHa caMoM rapaHiujoM. Jmak, ako Kymail He ycIre jia
OCTBapy CBOja IIpaBa IpeMa TApaHTHOM JINCTY OHJla OH MOXXe Jla IIOCTaB/ba
3axTeBe IIpeMa IIPOJIABIly IIO3MBalbEM Ha MOCeOHA IpaBiIa O OATOBOPHOCTU
IIPOZIaBIIA 32 MaTepujajiHe HeJocTaTKe. '®

TU KaKo OJf IIPOJIaBIia TaKo M Off IIpousBobaya Jia cTBap OIpaBy y Pa3yMHOM POKY M/IM aKO TO He
YUMHY J]a MY YMECTO Hbe IIpeJia CTBap Koja (PYHKIMOHMIIE MCIIPABHO”.

12 Y1 501. cr. 1. mpuMepa pany HaBOJM A Cy TO MAlIMHE, MOTOPH, allapaTy U Ipyre CIMYHe CTBapH,
HITO Ce LIeHN Off CIyYaja [0 CIy4aja.

13 T'apaHTHM JMCT je YC/I0B OATOBOPHOCTH IIPOJABIIA 110 FApaHIIVjI.

14  Cno6opau Ileposuh, Komenmap 3axona o obnueayuornum oonocuma, beorpan, 1995, 942.

15  V3paBameM rapaHTHOT JIMCTA IIpou3Bobay, 0JlHOCHO IIpojiaBal] peoBHO IpeBuba 1a oHa Baku
camo 3a ozipehene cmyyajese, offHOCHO 1oJ; ofipehenyM ycnoBiMa, Ha IpUMep caMo 3a KBaJIUTET Y
ToI7Iefly AM3ajHa CTBAPH, VUM IIOJ] YCIOBOM JIa je KyTial| peflOBHO 1 Ha IpepBuleHn HaumH ofp>ka-
BAO OJJHOCHO CEPBMCHPAO IPOJIATy CTBAP (AKO je KyIMOo ayTo Ja Ia je pefloBHO CePBUCUPAO CaMO Y
opaiheHoM cepBucy).

16  Yn. 478-485.300.
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OTxamame HefloCTaTaKa BPIIY JIMIle OATOBOPHO IIO rapaHumju,'” 1Mo
IpaBIIY, Ha jefaH of clefehyx HauMHa: OTKIaka HeJJoCTaTKe Ha MeCTy I7ie ce
CTBap H/Ia3M; TPAXU [ja My Ce CTBap BPaTHU Pafill OTK/Iamama HeJOCTaTaKa;
YMeCTO HeMCIIpaBHe CTBapM KyIILY IIpefiaje HOBY, UCIIPaBHY; MeHba HEMCIPaB-
HU IO CTBapIL.

III F'apanumja 3a KBanuTeT MpemMa 3aKOHy
0 3alUTUTH NMOTpoIIaya

3aKOH O 3alITUTH IIOTPOINAYa, 3a pas/mmKy of 300, He orpaHmvaBa
rapaHIMjy caMo Ha TeXHUUYKY poOy, HUTHU je OHa HY)XKHO Be3aHa 3a TapaHTHU
nuct mposBohauya. JlaBajan rapaHiyje y HOTpOLIAYKOM YTOBOPY je Tprosai,
mTo 06yXBaTa KaKo Ipou3Bohaya cTBapy TaKo M EHOT YBO3HMKA, TProOBLA
Ha BEJIMKO ¥ TProBlla Ha Majo (Ipogjasal).'® Y moTpoliaykoM IpaBy rapaH-
11Y1ja je jeqHOCTpaHa M3jaBa Bo/be TProBIla, KOjoM OH Jaje oapeheHo obehame y
Be3y ca poboM Kojy mpogaje. I1o nmpaBmty, oBa usjaBa je u popMarHO M3paKe-
Ha y BUJy TapaHTHOT JIICTA,'” Koju ce M3Jjaje Ha HEKOM TPajHOM HOcCady 3alli-
ca.”Mnak, u3naBame TapaHTHOT JIMCTA HYje YCI0B OATOBOPHOCTU TPrOBIA 110
OCHOBY TrapaHIIMje M OH je Iy>KaH Jla ra 13Jja CaMO aKO My TO 3aTPaku IIOTPO-

17 OprosopHa /MIlA O OCHOBY TapaHTHOr /IMCTA ¢y, npema wi. 501. c1.1. 300 Kako mpojasall, Tako u
npomssobau creapu. To je y mHTepecy kymia jep My omoryhasa ia ce o6pary 6m10 jeHoM 6mI0 Jpy-
TOM ca oiroBapajyhyM 3axreBoM, pemMa OHOME IITO je IbeMy jeJHOCTaBHMje 1 607be My OfiroBapa.

18  33II, um. 5, ct. 1, Tau. 31. OBo pelieme je y MHTepecy noTpolnaya. Vmak, 0BakBo IpoIInpermbe
llaBaolia rapaHiyje (IO NMPUPOAM CTBApM JIOTMYHO je ia npomsBobau pobe pmaje rapanumjy) je
noTpeOHO 1 1a 6u ce omoryhmso ja mrro mmpy acoptuman po6a Habe Ha TpxuiTy. OBO 3aTO IITO
npoussobau Hekajia npeasubha 0AroBOPHOCT 3a ca0OPA3HOCT HA IIEPUOJ, MABM OJf JiBE TOJMHE,
IITO je 3aKOHCKM MMHMMYM, I1a TakBa po6a He 6M MOITIa Jja ce Ipojiaje IOTPOIIAYMMA aKO HEKO
ApyTY He OM IPUXBATHO rapaHIIMjy Ha HMBOY 3aKOHCKOT MUHUMYMA.

19  YranoM 54, ct. 2, Tad. 1) 10 7) IIpOINCaHa je MMHVMAJIHA CaJip>KMHA TApaHTHOT JIMCTa U OHA 00Y-
xBata ciepehe nogaTke: npasa norpouraya o 3311 kao u ob6aselnTerbe 1a rapaHiyje He UCKIbY4dyje
HUTU yTHYe Ha IIpaBa IOTpOLIAYa IO OCHOBY 3aKOHCKE OJTOBOPHOCTM IPOJaBIla3a Hecaobpa-
3HOCT pobe yroBOpy; Ha3MB ¥ ajjpeca JaBaolia TapaHIyje; Ha3UB U afipeca Ipojasla (ako OH Huje
MICTOBPEMEHO U JIaBajiall rapaHiiyje); AaTyM Ipefiaje pobe MoTpolrady; MoaTKe 0 poou; Cafip>Ku-
HU rapaHLuje, YCIOBMMA M IOCTYIKY OCTBapyBamba IIPaBa; Tpajarby FapaHTHOT POKa ¥ IIPOCTOP-
HOM BaXKelby rapaHiyje. AKO TapaHTHM JIMCT He Caip)kKu HeKM OfI HaBelleHMX IojaTaka, oH he
MITaK OMTH IIyHOBAXKaH , 1IITO je YCTAHOB/bEHO y MHTepecy norpouraya (3311, wi. 54, c1.3).

20 Tpajum Hocau 3ammca IpeCTaB/ba CPEICTBO Koje omoryhasa jia ce mojany cadyBajy, 1a MM ce
HAKHAJ[HO MPMCTYIM Kao U Ja ce TH HOJALY PENPORYKYjy Y HEM3MEHEHOM OO/NKY Y HEepHOTy KOji
oziroBapa cBpcy dysama. [lopen nammpa o cy YCb meMopuje, MeMopujcke KapTulie, YBpCTH JAMCKO-
BU padyHapa, untaun I1][-a u enexrponcka nomra. B. Tau. 23. Yeoznne usjase [lupekruse EBpornckor
napramentTa 1 Casera 2011/83/EY o npaBuma nopouraya, Cryscbenu nucm EY 6p. J1 304/64

715



4-6/2018. Katapuna Josuuuh (ctp. 711-721)

ma4.”' Y ToM c/Tydajy, Kao U y CUTyaluju Kajia TProBall M3jaB) fia TapaHTyje 3a
ompeheHa cBojcTBa cTBapy, TapaHliMja ce MOXKe cMaTpaTu mapmamtoMm. OHa
Moke 6uti u mpehiyTHa, IITO je C/Iy4aj Ipojaje CTBapy 3a KOjyCyOAroBapajy-
huM mpommcoM oppeheHM KBamuTeT M CBOjCTBA, KaO M POK Tpajama(HIp.
XuBoTHe HamypHulle). [TpehyTHa je u rapaHumja kKoja mpoucTde Ha OCHOBY
OHOTa LITO je IIpofiaBall 03HA4MO Kao CBOjCTBa pobe y IIpollaraH/jHOM MaTepu-
jamy, jep 1 Taxkse o6jaBe mera popManHO 00aBe3yjy ImpeMa moTpouravy.” [Tpu-
TOM, 33 HETOBY OITOBOPHOCT Y OBOM CJIy4ajy He 61 Tpebaio fa nMa 3Hadaja
YMIbEHNIIA 1A JIU je MOTpolIay 610 yIIO3HAT ca TUM MaTepyjaioM IIpe 3aK/by-
Jera yroBopa (y oKBUPY oOaBese IpelyroBOPHOT 00aBellTaBamba) N UCTO-
BpPeMEHO Ca HerOBMM 3aK/byuerbeM, IIa YaK U HaKOH IIpefjaje cTBapu.” 3Hayaj
HOfieJIe TapaHIMje Ha U3pUdnTe U pehyTHe BUIIe je TeOPMjCKY HEero IMpaKTH-
JaH, jep Tpro,al y o6a cry4daja ofroBapa I1oj MICTUM YCTIOBYMMA.

OnroBOpHOCT TProOBIia II0 OCHOBY rapaHIiije je BpPeMEHCKM OTPaH/MYeHa
U OBO INUTAambe Ce KOJi M3PUUNTe rapaHIyje pefoBHO mocebHO ypebyje. Meby-
TVM, KOJ| IpehyTHUX rapaHIyja, HAPOYNTO OHYUX KOje He ITOYVBajy Ha OIrOBa-
pajyhem mpomucy, oBo muTame MoXKe OMTH CIOXKeHuje 300T HeoCTaTKa Ofiro-
Bapajyhux nHpopMaImja Kako y OI71acy, TaKo ¥ Y yroBopy. ¥ TOM CIydajy Mopa
ce IIPEITyCTUTH CY/y ia KOHAYHO OJTy4M O POKY Tpajamba rapaniyje, koju he to
IUTambe PelNTH ¢ 0031pOM Ha OKOTHOCTY KOHKPETHOT CTy4aja’.

Moryhe je n ga Tprosai rapaHIujoM IpeIBUIY Mame IpaBa Off OHMX
KOje rapaHTyje 3aKOH O 3allIMTY ITOTPOIIAYa, Ha IIpuMep, ofpenu kpahe Bpeme
OTOBOPHOCTY 32 HecaoOpa3HOCT, WIN [la YCTAaHOBU pefociel Kopuiihema
IpaBHUX CpeficTaBa MOTpollada UTA.> Y TOM CIy4ajy, a mMajyhu y Bugy fa cy
oppenbe 33I1 mmmepaTuBHe Hpupofe, oBe OM rapaHiuje Owre HuiTaBe.”

21 33IL, un. 54, c1. 3. [apaHTHY MCT je caMo JI0Ka3 0 TOMe Jia je TProBall Jao FapaHINjy 3a KBaIUTeT.

22 33IL wi 54, cr.1. (mpyru fieo peyeHnIe).

23 O oBoM mmuTamy 3a yrosop o MehyHapopHoj npozaju pobe Bunern neraphuje:Ingeborg Schwen-
zer, ,Art. 357, Commentary on the UN Convention on the International Sale of Goods (CISG), (eds.
Peter Schlechtriem,Ingeborg Schwenzer), Oxford, 2005, 437-438.

24 Y 0BOM KOHTEKCTy Tpe6aso 61 Ha OCHOBY IPaBM/Ia O TyMauemy yroBOPa OIPEIMTH KOJIMKO Taj
POK Tpaje, a ako To Huje Moryhe onia 6u jjonuio y 063up 1 puMeHa Ipyrux KpuTepujyma, HIIp.
KOJIMKY je yoOM4ajeHN POK Tpajama pole Koja je IIpefiMeT YToBOpa U Jip.

25  33IL un 3, cr. 2. npeasuba a cy HuinTaBe onpenbe yropopa Koje AMPEKTHO VIV MHJVIPEKTHO
yckpahyjy wim orpaHmyasajy Ipasa IIOTpolIaya Koja Ipousiase u3 3akoHa. Ilopen Tora, 3akoH
Ka)KIbaBa TProBlie Koju O Ha TakaB Ha4MH 3/10YIIOTpeOWwm nu3pas ,,rapanuuja”. 3311, wi. 160, cT.
1, Tay. 19.

26  33IL i 55. oppebyje ma ce mop 3nmoynorpe6oM nspasa ,,rapaHiyja’ cMaTpa CUTyalyja Kajj moTpo-
IIay 110 TOj rapaHIMjy He CTUYe BUILE IIPaBa HEro M3 3aKOHCKe OJTOBOPHOCTY TProBlia 3a HECA0-
6pasHoCT pobe yroBopy, OIHOCHO PYTMX IIpaBa y cKiaapy ca 3311
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Onena fa 7 je IMoCTyIame TPropla y KOHKPETHOM CJTy4ajy CyIIPOTHO 3aKOHY
JWIM He BPIIM Cé He CaMO Ha OCHOBY OHOTA IITO jeHaBeleHO y TapaHTHOM
nucry, seh ce meHe 1 mwerose U3jaBe Koje je Jao y IOCTYIIKY OIVIallaBamba pobe
HaMembeHe IIPOofiaju.

IV Opnoc nsmely ogroBopHocTu npoyaBia mo OCHOBY rapaHijuje
U IberOBe 3aKOHCKe OITOBOPHOCTH 32 HElOCTaTKe

IIpema 3akony 0 061U2AYUOHUM 00HOCUMAOATOBOPHOCT IIPOJABLA 110
OCHOBY TapaHliije 3a MCIPaBHO (PYHKIMOHNCambe CTBApU C jefiHe CTpaHe, U
eroBa OATOBOPHOCT 3a MaTepyja/He HeJoCTaTKe, ¢ ipyre, MehycobHo ce 3Ha-
YajHO Pas3/IMKYjy ¥ TO KaKO y OBHOCY Ha IpefiMeT U CyOjeKTe OJTOBOPHOCTH,
TaKO M Ha yC/IOBE IIOJ| KOjuMa ce aKTMBMpajy. Tako, 3aKOHCKa IpaBWIa O
OITOBOPHOCTM 3a MaTepujajJiHe HeJOCTaTKe IIPUMeIbyjyce Ha CBe YyTOBOpE O
IIpoJiaju, JOK ce IIpaBiIa O TApPaHIVjI 3a UCIIPABHO (PYHKIMOHMCAE CTBAPH
IPUMERY]Y caMo aKo je 3a poOy magar rapanTHy muct. CybjeKkTu Koju ocTBa-
PYjy IIpaBo IO3MBambeM Ha 3aKOHCKY OJTOBOPHOCT ITpOJaBLa Cy CBU KYIILIM,
JIOK caMoO KyIal| Koju je y3 poby Ho0Mo U TapaHTHY JIUCT ¥Ma IIpaBo fa ce
II03MBa Ha JJaTy rapaHiyjy. 3aKOHCKa OJrOBOPHOCT IIPOJIABIIA 3a MaTepujaiHe
HeJocTaTKe obaBe3yje caMo IPOJABLA, JOK KOJ rapaHIyje 3a UCIPaBHO (PYHK-
IJIOHNCabe CTBapy IIOpef IpojiaBIla KYIILy OAroBapa M Ipou3Bobhad Kao
JNIIe Koje, TI0 IPaBILY, flaje TapaHijy.”’

Jako cy KyIlly He3aBMCHO Off OATOBOPHOCTY Y IINTAIbY Y HadeTy IIpu-
3HaTa JCTa [TpaBa IpeMa IpojjaBLy (MponsBohady), Kof rapaijyje 3a JCIpaB-
HO (pyHKIMOHMCame CTBApU IIOCTOjU Pefocyie]l ¥ BUXOBOM OCTBApUBamY,”
IOK 3aKOHCKa ITPaBWIa O OJIFOBOPHOCTM 33 MaTepMja/iHe HeJJOCTaTKe TaKBO
orpanndeme Henpensubajy. IIposaBueBa OfrOBOPHOCT ce He aKTUBMpA IIOT
VICTMIM YCJIOBMMA y 00a C/Iydaja M OH OATOBapa caMo 3a MaTepujajiHe HeJo-
CTaTKe KOjM Cy IIOCTOja/Il y MOMEHTY IIpe/lacKa pU3MKa, TOK Ta YMbeHUIa
HeMa TO/IMKY 3Ha4aj KO OATOBOPHOCTH IIO TPAHIVjI 33 MCIIPaBHO (YHKIVIO-

27 Bmagumup Kanop, ,,Ynan 501.”, Komenmap 3axona o obnueayuornum oonocuma (penakropu bopu-
cnaB brarojesuh, Bpnera Kpym), beorpag, 1983, 1319-1320.

28 300, un. 502. mpeasuba xa Kymar Moxxe, 300T HeMCIPAaBHOT (PYHKIIMOHNCAba CTBAPH, Off IIPOJIaB-
114, OJJHOCHO, Off Ipou3Bohaua TPaKMTY OIPaBKy WM 3aMeHy CTBapy y TOKY TapaHTHOI POKa, a
HaKHajly LITere caMmo 3060T TOra IITo je 6110 nmileH ynoTpeOe cTBapy 3a BpeMe 0K je Tpajajia oIo-
paBka wm 3aMena. Ymanom 504. 300 je npepubeHo ga Kymai Moxke 3aXTeBaTH PACKIJ] yroBopa
VIV CHIDKEHbe IIeHe CaMo TI0J] YCIOBOM Jia IPOJiaBall Hyfje M3BPIINO OIPABKY WM 3aMeHY CTBapy y
Pa3yMHOM DOKYy.
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HICambe CTBApH, KOJ| Koje je JOBO/BHO M aKO Ce HefOCTAIlM TojaBe 3a BpeMe
Tpajamba TapaHTHOT poKa.”

C 0031poM Ha HaBelieHEe pa3/MKe, JIOTMYHO Ce IOCTAB/ba IUTAIbE
ozHOca u3Mehy oBe ziBe oprosopHocTuipogasua. O ToMe, Ha XXAIOCT, HeMa
jemHCcTBeHOT cTaBa. Tako Kamop® u Paguumh’® cmatpajy ma cy o6e oBe oaro-
BOPHOCTH IIapajieJIHe 1 Ja KyIIall, KOju II0 jefHOM OCHOBY HMje y CTaiby Jia ce
HOTIIYHO OOelITeTy, MO>Ke KOPUCTUTH IIPABO II0 APyroM OocHOBY. CylpoTHO
TOoMe, MuTpoB1h je MUIIbewa fa je MPONMCUBAaKBEM MOCEOHMX 3aKOHCKUX
IIpaBWIa O TapaHIMj} 33 UCIPABHO (PYHKIVIOHNCAbe CTBAPY YCTAHOB/bEHA U
moceOHa OJITOBOPHOCT IpofiaBia (mmpousBohaya) u Kao Taksa, OBa OJITOBOP-
HOCT je mpuMapHa. [pyruM peuymma, Kymal Koju je ZOOMO TapaHTHU JIACT
Iy’KaH je fa MPBO KOPYICTU IIpaBa IO TOM OCHOBY IIa TeK aKO TUM ITyTeM He
ycCIle Jla OCTBApy CBOja IIpaBa OHJIa MOXKe JIa Ce II03MBa Ha OJITOBOPHOCT IIPO-
JaBlla 3a MarepujaiHe HemocTaTKe.” Ha ocHOBY Masor 6poja 3abenesxeHux
OJTyKa BUJIY Jla Ce CYJCKa IpaKca Koyeba 0 OBOMIINTAY I Jja CY Y IIpecyfama
3acTyIUbeHa obacxBarama.”

IIpema 3axony o 3awmumu nompouia4a OArOBOPHOCT IIPOJiaBlia 3a
HecaoOpa3HOCT ¥ OITOBOPHOCT TProBLA IO rapaHLUju ce, Takobe, pas/mKyjy
O IpeaMeTy U 1o cybjektuma. HamMe, mpaBmwIa 0 0TOBOPHOCTH 110 OCHOBY
rapaHiimje IpUMemYjy ce caMo KaJj je TproBall TaKBY TapaHL}jy a0 IIOTPOLIa-
4y, IOK ce IIpaBWIa O OTOBOPHOCTH IIPOZIABlIA 32 HeCA00PasHOCT IIPUMEY]y
KOJ] CBUX YTOBOpa 0 Nnpojaju. CXoHO TOMe, CaMO ITOTPOINay KOMe je Tprosalj
/a0 rapaHIIMjy MOXKe Jla peajuayje IpaBa 110 TOM OCHOBY, JOK OCTa/Ii IIOTPO-
1IaYy CBOja IIpaBa OCTBAPYjy Ha OCHOBY 3aKOHCKUX IIPAaBIJIa O OITOBOPHOCTH
IpojiaBlia 3a HeCA0OPa3HOCT. Y MOIJIe/ly YC/IOBa 3aCHUBAba OBUX OJITOBOPHO-
CTM HeMa OMTHMX Pas/iuKa jep ¥ jeflHa ¥ [pyra HACTYIIajy IOf MCTUM YCTIOBOM:
lla je HeJoCTaTaK IIOCTOja0 y MOMEHTy Iperacka pusuka. O mebhyco6Hom
OZIHOCY OBe JiBe OITOBOPHOCTY HeMa 3a0eleXKeHMX AiuieMa, a He 6u Tpebasto

29 300, un. 502, cr. 1. OnmmmpHuje o pasnmkama nsmeby 0ArOBOPHOCTY IPOJIABLIA 32 MaTepyjaIHe
HeJI0CTaTKe ¥ OJITOBOPHOCTY MPOJIABIia 10 OCHOBY IapaHTHje 3a UCIPABHO QYHKIMOHMCAbE CTBA-
P, Kao ¥ 0 IIpaBMMa KyIIIia Y jelHOM 1 y pyroM ciy4ajy suj. B. Kamop, 1320.

30  B. Kamop, 1320.

31  J.Papmmnh, 42-46.

32 To, HaBogu MuTpoBuh, ounrieHo npousiasy u3 Tekcra npaswia wi. 501, cr. 2. 300 xoju npey-
Buba J1a ce mpaBM/IMMa O TapaHIVjU He IYpa Y NpaBuia O OTOBPHOCTM IIPOJABIIA 32 HEJJOCTAaTKe
crBapu. [la ce ce >xeneno omMoryhuty kymmy ga 6upa 0CHOB OJAIOBOPHOCTM IIPOJABLIA OHJA je TO
JIAKO M ¥ jaCHO MOIJIO Y 3aKkoHy fia ce npepsuan. Jobpocas Murposuh, ,,Ynan 501.”, Komenmap
3axona o obnuzayuorum ooHocuma (rnasum pepakrop Crnobopnan Ileposuh), beorpan, 1995, 945-
946.

33 ]I. Murposuh, 945.
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fla ux 6yze ¢ 063MpOM Jia Cy OHe TTapajiefiHe, Tj. /ja IIOTpoIlay MoXKe C1060/IHO
fla 61pa 1o KOM OCHOBY he TpakxuTy peanusalujy cBojux npasa. OBaj 3aK/by-
vyak Hamehe ce Ha OCHOBY TekcTa wi. 54, c¢T. 6. 33I1 y KomMe ce HaBopmu fa
rapaHiyja He MCK/bydyje HUTU yTUUe Ha IIpaBa MOTpolIava y Be3y ca caobpaa-

sHouthy po6e yrosopy.

V 3ax/byyHa pasmMaTpama

OproBopHOCT NpOAaBLIa / TPTOBLA 3a MaTepyja/lHe HEJOCTATKE je CIie-
mrduyHa 1 Kao Taksa je ypehena moce6uum mpasmwmma. Kyman y Tom cryga-
jy MMa IIpaBo Jla 3aXTeBa M3BpLIEbe YTOBOPA Y HAKHAJHOM POKYWIN Jia pac-
KIHe YTOBOp IOJ ITpeiBubheHnM ycIoBUMa, IITO Cy IIpaBHA CpeJiCTBa Koja Cy
My JOCTyIIHa 1 300T 6M/I0 KOje fpyre IOBpeJie yroBopa Off CTpaHe IIPoJjaBLia.
MebyTum, oH caMo 110 OCHOBY OATOBOPHOCTM IPOJABIAa 3a HeJOCTaTKe MMa
IIPaBO M Ha 3aXTeB 3a CHIDKeIbe LieHe. IIponaBal, ¢ Ipyre cTpaHe, caMoO Y TOj
CUTyal[Mju OAIrOBapa KyIIly IIO JIBa OCHOBA: II0 3aKOHCKMM IPaBWIMMa O
OZICOBOPHOCTH 3a HefllocTaTKe (Koja cy aucnosuTuBHa mpema 300, a uMiepa-
TuBHA 110 331I), Kao 1 MO JaTOj rapaHIVjI.

ITpogaB4yeBa OArOBOPHOCT Ha OCHOBY rapanumje mo 300 u no 3311
HUCY perymicaHe MJAEHTUYHUM NpaBUIMMa. Tako, rapaHiyuja 3a MCIPAaBHO
dysxumoHMcame crBapyu mpema 300 He Mopa HY)KHO Ja 3Ha4yM U MpOIIpe-
b€ OJIFTOBOPHOCTM IPOJABIIA, 3a PasJMKy Of rapaHumjerpronua mpema 3311
KO/l KOje je TO yC/IOB IYHOBaXHOCTM rapanumje.Jlame, rapannujamo 300
KapaKTepUCTUYHA je 3a TeXHUUKY poOy M IbeHa CafjpKUHa je, IO IIPaBUIY,
OrpaHMYeHa Ha OATOBOPHOCT 3a MCIPABHO (PYHKIMOHMCAlbe IpOJiaTe CTBa-
pu, oK rapanuyja mo 3311 HeMa TakBa orpaHmdema./laBajall rapaHyuje 1o
300 je, mo mpasuy, npoussohay, ok mo 3311 rapannujy nopex npoussoba-
Ya MOTY JIATM ¥ YBO3HUK pobe, TProBall Ha BE/JIMKO Kao U TProsal] Ha MajIo.
Jmnak, y o6a mpormca ofAroBOpHA JIMIA 110 TAPAHIUjI CY BbeH JaBajiall 1 mpo-
laBall Kao COMMJApHM NY>KHULIM IIpeMa KyILly / HoTpolIayy.

[Totpomay, npema 3311, nema orpaHuyerme y moriey usbopa BpcTe
O/ITOBOPHOCTY MpOJiaBIia / TProOBIla HA OCHOBY Koje he 3axTeBaTn peammsanujy
CBOjMX IIpaBa, JOK 3a KyIa 110 npaswinMa 300 To Huje U3BeCHO, ¢ 0031poM
Jla 10 CyZICKe ITpaKce 3aCTyIIa CTaB Jja je OJrOBOPHOCT II0 TapaHLVjy IIpMMap-
Ha Y OTHOCY Ha OIFOBOPHOCT ITPOJIaBIia 3a MaTepUja/iHe HEJOCTATKe.

[ToTpourauy kao Kymiy ce, Mehytum, Mory Hahu y jemHoj 1moce6HO]
fvteMiu 300T UMIbEHNIle Jla ce Ha IoTpoluadke npopaje, moper 3311, mpume-

719



4-6/2018. Katapuna Josuuuh (ctp. 711-721)

wyje n1 300 xao pomyHckmu mpomuc.”* IloTpomray, Hamme, peflOBHO IIPBO
KOPUCTH TpaBa o ocHOBY 33I1(6110 mosuBameM Ha rapaHInjy, OMI0 1MO3u-
BambeM Ha 3aKOHCKY OJTOBOPHOCT IIPOfiaBIla 3a HeCAaoOPasHOCT) jep je To 3a
1era, 110 IPaBWIy, HoBO/bHMje. MehyTum, oH Huje Ay>KaH fa IPUMMapHO KOPHU-
CTY CHCTEM 3aIUTUTe Koju My mpyxKa 3311, mTo 6u, Ha IpBK HOIJIENl, MOITIO Jia
ce 3aK/by4l Ha OCHOBY ummeHutle ja je 3311 lex specialis 3a morpomurauke 1mpo-
maje y ogHocy Ha 300.0Bo 3aTo IITO je Moryhe fa mMoTpoIlavy Y KOHKPETHO]
cutyanuju 6o/be OfirOBapa Mo3uBambe Ha cucTeM 3amtute mpema 300. Ha
IpuMep, IOTPOIIAY KYIIM TeJeBU30p IIpe ceflaM MecellM y3 TapaHTHM JIUCT 3a
JICTIpaBHO (PyHKIIMOHNCalbe CTBApy, y KoMe ce maje obehame ma he TemeBusop
OMTH 3aMerbeH Y POKY Off TpY JjaHa 3060T OJMJI0 KOT HeloCTaTKa KOjy ce M0jaBy
TOKOM TOJVIHY JaHa Off IPEYy3/Malba, KO/IMKO TPpaje FApaHTHU POK. Y TOj CUTY-
alluju TapaHuMja mpousBobada Hyje myHoBakHa 1o 3311 (36or kpaher Tpaja-
1a POKa OATOBOPHOCTY TProBlIa 3a HeCA0OPA3HOCT Of] 3aKOHCKOT peXkKiMa) Ia
6u notpoiay, npuMewyjyhu npaswia 3311 kao lex specialis umao mpaso fma ce
I031Ba HAa OILITY PEeXUM OATOBOPHOCTM TProBlia 3a HecaobpasHOCT.” C
003MpOM Ja je MPOTEKIO IIeCT Mecely Y OKBMPY Kojux moTpourad mo 3311
uMa IpaBo 1300pa IPaBHOT CPEACTBA y CIY4ajy peKIaMaliuje, Kao 1 fia je
ycrle[; IIpoTeKa TOT poKa Ha Ibera IIpelllao TepeT JoKa3MBaiba JIa je HeloCTaTaK
VLN BeTOB Y3POK IIOCTOja0 Y MOMEHTY ITpe/acka pusnka’, kynan ysuba ma my
6o/pe OATOBapa 3AIITUTA IO TAPATHOM JIMCTY KOju je myHoBaxaH mo 300.
OBo moce6HO 3aTO IITO IOCTYNAK pelllaBama pekramanyje no 3311 moxe fa
Tpaje myXXe off TPU JaHa 1 Jja HEeroB MCXOJ, Hije YBeK J3BecTaH (HIIp. mpopa-
Ball MOXXe Jla IIPOIIeHM JIa je HeJIOCTAaTaK 3aHeMap/bUB Ma 300T Tora ofbuje aa
3aMeHJ HeJCIIPaBHY CTBap), lla y OBOM ¥ APYTUM CIMYHUM cay4ajeBuma 300
npy»xa 607y samtuty norporayvy Hero 3311. Mimajyhn y Buzy na je ocHoBHa 1
jeiMHa CBpXa 3aKOHA O 3alITUTM IHOTpOIIAYaja IMOTpollaumma obesbenm

34  Osa wieMa He HOCTOjM 3a Kymie y rpahaHckuM npopajama, Ha Koje 3311 He MoXe Ja ce IpUMEHN
(ocuM aKko yroBOpOM TO HMje U3PUUNUTO TIpefiBUheHO).

35 Osakse curyaiyje (Kaj rapaHTHM JIUCT Koju je myHoBaxkaH 1o 300 Huje myHoBaxaH 1o 33I1)
Hamehy cneneha mmrama: ja M rapaHTHM JIMCT Koju je myHoBaxaH 1o 300 ry6u cBoje IpaBHO
JIejCTBO Y HOTPOIIAYKMM IIPOJiajaMa aKo UCTOBPEMEHO He VICIyHaBa yC/IOBe 3a IIyHOBa)KHY IapaH-
1yjy no 33112 ITutame je u 1a 1 61 y TOM Cny4dajy Tpebalmo KasHUTHU JaBaolia TapaHTHOT JIMCTA
360r 3noynorpebe nspasa ,,rapannmja’ (mro 3311 cankuyonuire kao npekpmaj y wi. 160. cr.l.
Tad. 29.)?7 Ako 61 OAroBOp Ha OBa IMTama O0MO NOTBPAAH OHJA OV TO 3HAYWIIO Jia je TPro.ail
Iy’KaH Jia KOJ| cBake KOHKpeTHe Ipojiaje yrBphyje ma /i Kymai MCTOBpeMEHO MMa CTaTyc IOTPO-
IIaya I1a ja OH/a, C 063MPOM Ha Ty OKOJIHOCT, OIydyje fia iu he ImpefaTi rapaHTHM JINCT WM He.
JacHoO je 1a HMje peaJlHO OJf TProBalla OYEKMBATH Jla pelIaBajy TO NMUTame a M jja Ou HameTame
TakBe 0OaBe3e 3HAYAjHO OMETAJIO IIPOMeET poba.

36 O osome Buute Buj. Karapuna Josnunh, Becxa [Ta6etnh-Tporpmih, ,,3axreB 3a oTKanmarme HecaoOpa-
3HOCTH - WIaH 527, Komenmap 3axona o saumumu nompouiaua, beorpan, 2016, 177-184.
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nopatHy (Behy) samTuty of oHe Kojy umajy kymuu mo 300, He 6u Tpebano
orpaHMYaBaTH MOTpollava Ha IMpuMapHy npumeny 3311 ako y KOHKpeTHOM
cmy4ajy o 1o 300 Moske 60/be I1a 3aIITUTY CBOja IIpaBa. TaKBO OrpaHNYene
6o 6u cympotHo 1nsby 3311 1 Kao TAKBO OHO He MOKe OMTY 3aKOHUTO.
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Research Fellow, Institute of Comparative Law, Belgrade

WARRANTY OF THE SELLER IN THE LAW OF OBLIGATIONS AND
IN THE CONSUMER PROTECTION ACT

Summary

In the sales contract the seller has to hand over to the buyer a object sold
in quality which corresponds to what is agreed upon in the contract. The sellers
liability for deficiencies is regulated by the Law on Obligations, but beside that
in the Law on Consumer Protection, which is to be applied in sales where the
buyer has the status of a consumer. Both laws provide for two bases of the sel-
ler's responsibility for deficiencies: the statutory liability regime and the liability
under the guarantee. In this article the responsibility of the seller / trader under
the guarantee is analized and points to the similarities and differences in their
regulation under mentioned laws. In concluding remarks identifies and
analyzes the dilemmas regarding the rights of consumers in this situation, which
exist because the application of both laws in consumer contracts is considered.

Keywords: Seller, Consumer, Warranty of the Seller / Trader, Consumer Pro-
tection Act, Law on Obligations.
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