OCUTYPAIHLE I APBUTPAJKE

Bnaoumup YOJIOBU'R’

BPEMEHCKO OI'PAHNYEILE OBABE3E
OCHUT'YPABAYA

- npuMeHa claim's made Kmay3yne Kog ocurypama
Of1 OATOBOPHOCTH -

Pe3sume

IIo odpedbama 3axoHa 0 061UAUUOHUM 00HOCUMA, KOO Ocu2yparea 00
002080pHOCMU OCU2YPaHU Cy4aj Hacmaje kada ouimeheno nuye nooHece 3ax-
mes 3a HakHaoy. Mehymum, y IIpeonaupmy I'paharckoe 3akonuxa Cpbuje ce
ocu2ypanu cmy4aj Koo ocueyparea 00 002080pHOCMU OeduHuule HA 080jak
HAYUH, KAO MpPeHymax Hacmynarea uimemnoz 002ahaja u kao mpenymax noo-
Houlerva 3axmesa. Came cmpanke y y2080py 0 ocuzyparwy he o0pedumu mpemy-
Max Hacmynarea 0Cu2ypanoz ciy4aja. Y ee3u ca mum, nocmasmpa ce numarbe
npumene claim's made knaysyne y Hauiem 3aK0H00a6cmsy U npaxcu, umajyhu y
6udy 0a je ocuzyparbe 00 002060pHOCU CneUuduuHo u 0a owimeheno nuue
Huje cmpanka y yz0eopy. [la nu je npumena claim's made xnaysyne onpasoana
u 0a 7y ce HA UCMU HAYUH MONe NPUMErUBAMY KOO C6UX 8PCMaA OCU2yparba
00 002080pHOCMU je OCHOBHO numatre Koje ce nocmasma y pady. Ocum moea,
aymop ananusupa u peuterve Ilpeonauypma I'pahanckoe saxonuka Cpbuje o
npumeHu o0ee Knaysyzne u ucmuue oopehene Hedoymuuye Koje ce nojasmwyjy y
oopedbama 0602 akma.

* AyTOp je Hay4HM CaBeTHMK, VIHCTUTYT 3a ynopefHo 1paBo, beorpap.
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Kmpyune peuu:  ocuzyparbe 00 002060pHOCU, OCUYPABAH, OCUYPAHUK, Ouimehe-
Ho nue, claim's made knaysyna, loss occurence knay3yna.

* * *

JenHO of OCHOBHMX IIMTalba KOje ce IIOCTaB/ba KoJ feduHucama 00aBese
OCUIypaBavya Kao CTPaHKE y YTOBOPY O OCUIYpamby, jecTe IMTaihe OCUTIYPaHOT
CIy4aja, Tj. IATabe Kajla ce OH JOTOJMO M Y KOM TpeHyTKY he, HakoH Tora, HacTa-
i oOaBesa ocurypaBada. Kaj HacTaHe OCUTYpaHM CIy4aj KOju Mopa OUTH IIpes-
BubEeH yTOBOPOM O OCUTYpamy, a Ha OCHOBY OIIITHUX U ITOCEOHMX YCIIOBA OCUTY-
pama, Kao 1 3aKOHa, HacTaje U oOaBe3a OCUIypaBaya Ha HaKHaJy IITeTe Koja je
mpousaiivia u3 Tor gorabhaja. 36or Tora 4ecTo KOPUCTUMO ¥ U3pas IITETHY JIoTa-
baj, ymecro ocurypanu cnydaj, umajyhu y Buy ma ce ocurypalum caydajeM cMma-
Tpa caMo OHaj 1uTeTHH morabhaj Koju je mpenuhen HaBemenum aktuMa. Hampen
CMO PeKJIN JIa OCUTYPAHU C/Ty4daj Mopa OuTH HeduHIcaH YTOBOPOM O OCUTIYPAIbY,
1ITO 3Ha4M ja he ocurypasau 6utyt y obaBesu, caMo, II0 OHOM OCUTYPAHOM CIIy-
Yajy, Koju je mpensuhen Tum yrosopom. Ko Hac 3aKoH 0 0OIMTaliIOHNM OHO-
cnma (garpe: 300)! medunmie cBe acrekTe yroBopa O OCUIYpaiby, IIa CaMUM
M oppehyje u ocurypanm ciaydaj kao morahaj xoju ce Tako meduHMIIE 1 KOju
crBapa ob0aBesy ocurypasava.’ Ocum Tora, 300 oppebyje ma ocurypanmu ciydaj
mpefcraBsba Jorahaj koju Mopa ma 6yme Oymyhy u HemsBecTaH, Kao U He3aBMCaH
of; Bosbe yroBapaua.’ Ca mpyre crpane, [Ipeguanpr I'pabanckor sakonnka Perny-
6muke Cpouje (mame: ['3)* meduHulle OcUrypaHn Cy4aj Ha KOHKPETHMjI HaYMH
or 300. Haume, ocurypaum ciny4aj ce y I'3 medunnine xao morahaj koju Hacraje
OCTBapemeM OCUTYPAHOT PU3NKA,” YMMe OCUTYPAHU CTy4aj O/IvoKe Besyje 3a yro-
BOp 0 ocurypamy. Hanme, I'3 gedunuiie na pusuk mopa outu ooyxsahen ocury-
pameM U J1a OH Mopa ja Oyze Oymyhu 1 HemsBecTaH, Kao 11 He3aBJICaH Of BOJ/bE
yropapaya.’

Mebhyrum, Kop Apyrux BpcTra OCUIypaiba, OCUIYPaHM CIydaj ce He
neduHMIIe HA HAaBeIeHU HauvlH, OJHOCHO, IberoBO JI€jCTBO, KOje ce orena y
obaBe3n ocurypasada, Besyje ce 3a Apyru MoMmeHaT. Hamme, kojy ocurypama

1 3akoH o ob6/mranmonnM opHocuma, Cr. nucm CPPJ 6p. 29/78, 39/85, 45/89 n 57/89, Cn. nucm CPJ
6p. 31/93, Cn. nucm CLT 6p. 1/2003 - YcraBHa 1OBE/bA.

2 Yman 897 300.

3 Ynan 898, cr.1 300.

4 [Tpennarnpr I'pabanckor sakonuka Peny6mke CpOuje, TeKcT 1peyser ca:
http://www.kopaonikschool.org/gradjanski_zakonik.html; 05.04.2018.

5 Ynan 1392 cr.1 I'3.

6 Ynan 1391 I'3.
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Off OATOBOPHOCTH, OCUTYpaBay je y 06aBe3y ofi OHOT TPeHYTKa, Kajja My OLITe-
heno /e mogHece 3axreB 3a HakHazy mrere. OHO IITO OBY BPCTY OCUIypatba
u37IBaja, ofHOCK ce Ha Tpehe omTeheHo /miile Koje HuUje Y4eCHMK yTOBOpa O
ocHUTypamy, Beh ce mojaBibyje Kao nuiie Koje MOJHOCK 3aXTeB 3a HaAKHAy LITe-
te. Kaj ce gorogyu ocurypanu ciy4aj, OHOCHO, aKO Ce€ OCTBapy IIPaBO OLITe-
henor muita Ha HaKHAZY LTeTe, OHO MPOM3/IA3Y U3 OJTOBOPHOCTU OCUTYpaHU-
Ka. Victo TakKo, OBaj YToBOp C€ HE TUYIE€ KOHKPETHE MMOBMHE OCUTYpaHMKa, Beh
MOryhHOCTY CMamemwa Te VIMOBJHE, Ylja ce BPELHOCT He MOXKe OJPefTH Y
TPeHYTKY 3aK/byderba YTOBOPA, jep OCUIYpaHU CIy4aj ,moraha“ uMOBUHY Tpe-
her omrrehenor mua.” OHo 1mTO je BaykHO McTahy OFHOCH ce 1 Ha BPEMEHCKI
nepuoy n3Meby ana, Kaja je HaCTA0 OCUTYPAHU CIY4aj U JjaHA, Kaja je MOTry-
he ompezmemTi HaBeeHN 3axTeB, IO MUTAKY M3HOCA, KOjU MOXKe OMTH IYKI,
IIa ce, CAMUM THM, IIPOAyXKaBa BpeMe y KoMe oluTeheHo miije MoXe casHATH
CBe eJleMeHTe 1TeTHOT forabaja. 3naun, omreheno ymiie onpesebyje mrery u
OH ITOTHOCH 3aXT€B JIY OITOBOPHOM JIMIIY — OCUTYPaHUKY, OJHOCHO, OCUTypa-
Bauy. 360r Tora ce gpyraumje u oppebyje ocurypanm ciaydaj Kox oBe BpCTe
ocuryparma.

CamuM tuM, 300 medbuunine ga he, kox ocurypama of OITOBOPHO-
CTU, OCUTYypaBa4d OMTH Y 00aBe3y Ia HaJOKHAAM IITETY, CaMO aKo olureheHo
JIIIE 3aXTeBa ICTY, OMHOCHO, aKO IOIHeCe 3axTeB 3a HakHany.® Ca mpyre cTpa-
He, I'3 ogpebyje ma he obasesa ocurypasaua, Koj; OBe BpCTe OCUTYpaba, HACTY-
IIUTY WIM Y MOMEHTY HACTyIIalba LITeTHOr morahaja, Koju mpefcraB/ba OCHUIY-
PaHU CIy4Yaj WM Y MOMEHTY IIOIHOIIEha 3aXTeBa 3a HAKHAJY, a OCUTYpaBay je
Iy’KaH Jla IPWINKOM 3aK/bydelha YTOBOpa 00aBecTu OCUTypaHUKa Koju he ce
norabaj cmaTpatu penesantHuM.” Ocum Tora, I'3 oxpebyije ma, ako ce pamu o
ocurypawy rpabancke opropopuHoctu (BaH mpodecuoHa/IHe AKTUBHOCTH),
tajia he ce ocurypanm ciy4aj BesaTu 3a Tp€HYTaK HACTyIlakba IITETHOT foraha-
ja.'® Bugnmo ma I'3, kox meduHMCcama OCUTYPAHOT C/Iydaja Y OKBUPY OCUTypa-
Ba Of] OITOBOPHOCTH, PasjuKyje mpodecuoHanny of rpahancke ofaroBopHoO-
CTHU, Kao u fa meduHUCabe OCUTYPAHOT C/Iy4aja KON OCUTyparba mpodecuo-
Ha/IHe OJTOBOPHOCTM IIPEIYINTa OCUTYpaBady WIM CTpaHKaMa, OJHOCHO,
OIIITUM YC/IOBUMA OCUTYPamba.

7 3. [lerposuh, B. Yonosuh, H. Mpsuh-Ilerposuh, O6asesna ocueyparwa y caobpahajy u Haknada
wimeme, beorpag 2010, 23.

8 Yman 940 300.

9 Yran 1458 cT. 1 m4 I'3.

10 Ymanm 1458 c1. 2 I'3.
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360r HaBegennx onpehmBamba ocurypaHor cay4aja Ko OCUTypamba Off
OJITOBOPHOCTM KOje Hamasumo y oppenbama I'3, ocepuyhemo ce, kacuuje, Ha
IojeuHe KIay3y/ie KOje Hala3uMO y YTOBOPUMa O OCUTYPalby OITOBOPHOCTH,
Koje medMHMIIy MOMeHAT HacTyIama ob6aBese ocurypasada. HaseneHe kiay-
3yJie HaJla3MIMO, TIpe CBeTa, y CTPaHOj IIPAKCH.

I O6aBe3sa ocurypaBaya y OCUTYpaHU CIy4Yaj

Ha 6u morm ma roBopuMO 0 06aBe3) OCUTypaBada, MOPaMo, IIPBO,
meduHICaTH 1ITa Ce IMOApasyMeBa MOJ OCUTYPaHUM cIydajeM. [[pyro murame
ce OIHOCH Ha IOTpeby pas/MKOBaba OCUTYPAHUX CIy4ajeBa y 3aBUCHOCTU O
K0jOj BPCTYM OCUTypaiba ce pafii. AKO TOBOPUMO O AeUHULYjU OCUTYPAHOT
cmyd4aja, yomure, pehy hemo fia je ocurypanm cinydaj mretHu jsorabaj xoju je
npensubheH yroBopoM o ocurypamy. Ajy, ako KakKeMo Jla OCUTYpaHU CITy4aj
HMje MCTY KOJ| PasMM4YUTUX BPCTa OCUTYparba, OHJ]A TOBOPMMO, IIpe CBera, o
crenupIIHNM BpCTaMa OCUTYPamba, KAo LITO je OCUTypatbe Off OITOBOPHOCTIL.
Kao 1mTo cMo pexsu, Kofi 0Be BpPCTe OCUTYpaiba, MOPaMO Pas3lNKOBAaTH MOMe-
HAT HAacTaHKa IITeTe Off MOMEHTA IOHOIIeba 3aXTeBa 3a HAKHAJy Of CTpaHe
omrehenor mmia. ITogHomeme 3axTeBa 3a HakHAAy Hehe ayTOMAaTCKU JOBECTH
1o o6aBese ocUrypaBayda, ako OCUTYPaHM C/Iy4aj HYje HacTao y BpeMe IOKPH-
ha, ogHOCHO, ocurypaBau Hehe 6uTH y 06aBe3y M aKO je OCUTYpaHM CIy4aj
HACTao 3a BpeMe Tpajamba YTOBOPA O OCUTYpamby, aKO HMfje TIOfHeCEeH 3aXTeB 3a
HakHapgy."

Y Besu ca HaBeleHNUM, JleUHICabe OrpaHNYeba 00aBe3e OCUIypaBa-
Ja, 6110 J1a je OHO BPEMEHCKO, LITO HAC, IIpe CBera, MHTepecyje WK ce pajy o
OTpaHUYEerby CyMe OCUTYpParba, 3aBUCHU O] leMHMCaba IIPUPOJie OTOBOPHO-
CTI OCHUTYpaBada KoOJj OBe BpcTe ocurypaiba. Hanme, KoJ ocurypama ofj ofro-
BOPHOCTM C€ OITOBOPHOCT IIPEHOCH Ca IOTEHLIMja/THOT HITeTHUKA HA OCUTY-
paBaua. [Ipema omrehenom Tpehem ymuiy, ocurypasad ofiroBapa I1mo mpaBwIn-
Ma O YTOBOPHOj OJIOBOPHOCTM Y IIPMMAapHOj IapHMILY, KaKO OBy OATOBOP-
HOCT fedyHMITY HeKy ayTopu. Pajgy ce o 3axTeBy 3a HakHajy mitere omrehe-
HOT JINIIA TIpeMa OCUTypaBady."”? Y ceKyHIJapHOj M/IM perpecHoOj MapHMIIM, Kafia
jé Ty>Kulal, ocurypasad, a Ty>KeHU IITETHUK — OCUTYPaHMK, IIUTabe perpeca
ce yrBphyje mo mpaBwmma o menmmMKTHOj oproBopHocti.” Kopx ocurypama of

11 JI. Benauuh, ,YroBop 0 ocurypamy Of OATOBOPHOCTM OpPIaHM3aTOpa LIMOPTCKOT HaTjelama,
36oprux IIpasnoez paxynmema y Cnnumy, rox. 48, 6p. 4/2011, 852-853.

12 OBo 1paBo IPOMS/IASK U3 NUPEKTHOT 3aXTeBA, OHOCHO, U3 MPEKTHE Ty)6e IpeMa OCurypasady.

13 J.CanMa, ,,YTOBOpHA OI'OBOPHOCT — y €BPOIICKOM, yHOpPeHOM 1 tomaheM npaBy* , 360pHuk pado-
sa ITpasHoe gpaxynmema y Hosom Cady, 1/2011, 70.
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OZITOBOPHOCTY ¥IMaMO YTOBOPHM IIPEHOC OATOBOPHOCTH Ca LITETHUKA Ha OCH-
rypaBada IIOBOJIOM IIpefiBMDEeHNX pU3NKa, Koju Mory ga Oyny meduHucaHm
3aKOHOM WJIM YTOBOPOM, Kajia Te pUsMKe AepVHNITY OIIITH YCIOBY OCUTypa-
ma. HapasHo, Taj mpeHoc je mpahen mrahamem mpemuje ocurypama, a cyma
ocurypama Tpeba fa 6yje jenHaka Hactanoj mTeTn. OBJie je IpKUCyTaH IpUH-
IIMIT HaKHafie 1ITeTe, IITO 3HAa4YM fla ce HajoKHalyje on cTpaHe ocurypaBada
caMo HacTajla iTeTa. YTOBOPHA OATOBOPHOCT KOja ce IPEeHOCH Ha OCUTypaBa-
4a 1Ma 1ocebHy IpUpPOJY, jep He OAroBapa 3a IITETy LITeTHUK — OfITOBOPHO
nuue, 6ap npuMapHo, Beh ocurypapau. Ho, Kao ITO cMO peK/Ii, caM OCUTypa-
Bay, MOXKe Y CeKYHIAPHOj IAPHULY [ia TOKPeHe MOCTYNaK IPOTUB HITeTHUKA
- OCHTYpaHMKA HAKOH JCIUIaTe HaKHajle omTeheHOM iy, ako ce MCIyHe
YC0BM 3a TO. 3HAa4M, KOJ| OCUTYpama Ofi OJTOBOPHOCTH, IPUMAapHM CyOjeKT
OZIFOBOPHOCTH je ocurypasady.'

Kag je y mutamy ocurypanm ciy4aj, Tpeba, mpBo, pehu ma ce decro
IpaBe T'peliKe Kof JiepuHMcama OBOT 1I0jMa, ITa Ce OCUTYPAHU C/Ty4aj IIOMCTO-
Behyje ca mojMoM pu3MKa, IITO Ce YMHY HeKaf U Off CTpaHe 3akoHofaBLa. To
ce YMHM ¥ KoJ| leuHICamba CTydajeBa MCK/byderha OCUIypama pUsyKa 3a Koje
ce 3Ha f1a cy ce Beh ocTBapwm. Hekana ce mojam ocurypanu ciydaj KOpucTu
la 611 ce Ofpenno TPeHYTaK Off KOTra ce pauyHa POK 3acTape/ocTH. Y OIIlITe, ca
CTAaHOBMIILTA CTPaHaKa y YTOBOPY, OCUTYPAaHU C/Iy4aj ce Be3yje 3a Tpajarbe TOT
YTOBOpa M 3a UMIbEHMUITY Jia /I IOKpuhe OCUIypama BaXKMI TOKOM HeroBOT
Tpajama. Heku ayTopu kaxy fa nokpuhe ocuryparma I0CToju Kajia ce IOCTaBI
3aXTeB 3a HaKHaAy," ca ymMe ce He 6u Morm cinoxutu. [Tokpuhe ocurypama
TIOCTOjU 3a BpeMe Tpajama YroBopa, a o6aBesa ocurypapada he HacraTm Tek
Kaj ce IOfHece 3aXTeB 3a HAKHA[y Of CTpaHe ouITeheHOr jymija, Mako OBfe
MOXXEMO MPasUTU HeJOYMUITY, MMajyhu y BUJy perymicame oBe Marepuje y
APYTUM 3€M/baMa, 3aTUM penieme y ['3, Kao 1 pas3mmanTe BpCcTe OCUTYpamba o
oprosopHocty. ITomenyhemo fa ce Ko HEKMX OCUTyparba, OCUTYPaHHU CIIY4aj
cxBaTa kao ofipehuBame oOMMa ¢paHIIM3e KOjy CHOCUM OCUTYPAHUK, KaO U
ofpebuBame BucCKHHe HakHafle Kojy wraha ocurypasad.'® Ca Tume ce, Taxobe,
He O) MOIJIO CIO>KNUTH, 0O3MPOM Jia Ce OCUTIYpaHM CIy4aj Besyje 3a LITETHNU
norabaj Koju je medmHMCAH Y YTOBOPY O OCUTYpaby.

14  J.Canma 83.
15  Ch. S. Chrissanthis, ,Cmucao u 3Ha4aj MojMoBa ,ocurypaum jorahaj“, ,ocurypaum ciy4aj®, ,pusmk

U ,He3roia“ y IIopeiHOM IIpaBy ocurypama‘, Pesuja 3a npaso ocuzyparea 6p. 3/2007, 18.
16  Ibidem.
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II Claim's made xnaysyma

Claim’s made xnaysya je Heo OIIITHUX YCIOBa O OCUTYpamy Koja orpa-
Hn4yaBa nokpuhe ocurypama. Hanme, oBa xi1aysya npeasuba na ce nog ocu-
TypaHNM PU3NMKOM IIO[[pa3yMeBa caMo OHaj wITeTHM jorabhaj xoju je mpuja-
B/beH Of] CTpaHe olITeheHOoT, OJHOCHO, IIOBOZOM KOTa je IOJHEeCeH 3aXTeB 3a
HaKHaJly LITeTe y IIepMOJy Tpajarba YTOBOPa O OCUTYpamy Wi y ofpeheHoM
POKy HakoH ucreka yrosopa. Claim’s made xiaysyna onpebyje na ocurypanu
CJIy4aj KOJi OCUTYpama Off OJTOBOPHOCTY MMa JiBa OO/MKa, Kaj| je y MUTamy
MOMEHAT HeroBOr HacTaHka. [1pBu wim ynicty o6/muk nedunmmie ga he ocnry-
PaHM CTy4aj HAaCTaTH, aKo je IIPBU 3aXTeB 3a HAKHA/[Y IIPefiaT Y BpeMe MOKPH-
ha ocurypama, kao u zma je cam mTeTHM fjorabaj HaCTao y TOM HEepUOAY, Tj. ¥
IepOAly Tpajarba OcUrypama. [1ocToju M mpomypeHy 4YUCT OONIMK, KOju
meduHMIIe 1a OCUTypaBad MOpa Jia IPVMMMY 3aXTeB 3a HAKHAJy IITeTe, Koju je,
MHave, yIyheH OCUIYpaHMKY, HajKacHMje Y POKY Of jefHOT O TpyU Mecella
HAKOH JICTEeKa yroBopa o ocurypamwy. OBaj o6k He e y nmpwior omrrehe-
HOM /uIy, uMajyhm y Buzy sia ce Mopa y oapehenom poky (mocta KpaTkom)
HaKOH JICTEKA YTOBOpa O OCUIYpaiby, IpeflaTi 3aXTeB 3a HAKHAJy OCUIypaBa-
4y, 1a Cy ce, 300T TOra, IMO0jaBIIN MEUIOBUTY OO/IMIIM Be3aHNU 3a HACTAHAK U
JiejcTBO ocurypaHor cry4aja. Koy oBux o6suka ce, mpe cBera, ieuHuIny mnpo-
HIVpema y CMICTY PeTPOAKTUBHOT J€jCTBa, OJHOCHO, ITOKpUBamba LITeTHUX
norabaja, y cMucny fia mrera (1ITeTHA pajilba) MOXe Jla HACTaHe 1 IIpe MoYeT-
Ka jiejctBa MoKpuha ocurypama, ¢ TMM JIa OCUTYpaHUK HYje MOTao JIa 3Ha 3a
Taj gorahaj. Taj 061k ce HasuBa M peTPOAKTMBHMU JATYM, KOjy 3aBUCK U OF
HOjeMHAYHNX CTydajeBa mokpuha ocurypamwa. OBaj 006/MK, y cTBapy, mpef-
craB/ba KIaysyny extended reporting period.”” Tloctoju m ppyra BapujaHTa
HaBefleHe KJIay3yjle Koja ce OJHOCK Ha CUTyallMjy Kaja ce 3aXTeB 3a HaKHAJy
HOJ{HeCe OCUTYPAHMKY M HAKOH JICTeKa yroBopa. To Mory 6uty mepuoam o
JIBa TJIN, YK, HIeCT Mecelu Off laHa JICTeKa yTOBOpa O OCUTYpamy.'®

Mcro Tako, mocroju u Kinaysyma supplemental extended reporting
period Koja ce OJHOCH Ha IIPOAy)KeTaK BpeMeHa I10Kprha HaKOH MCTeKa yro-
BOpa O OCUTYpamy, IIITO 3HAYM JIa, IOK Tpaje mepuojp nokpuha, Moxxe ce nop-
HeTH 3axTeB 3a HakHaxy. Kox oBor o6/uka, repyuoy mpujap/buBama MTeTe je
pasmrunt u kpehe ce ox jemHe roguHe na Hajape.” OHO INTO, YBEK, MOXe
IIpeJICTaB/baTy MPo6IeM KOJi MEIIOBUTHUX OOJIMKA jecTe KOMOMHAIMja pasyim-

17 M. Bupiek, ,Ocurypame IMBIIHE OATOBOPHOCTH €A HOCEOHMM OCBPTOM Ha CJIOBEHAUKO IIPABO 1
IIpaKCy ocurypama“, Pesuja sa npaso ocuzyparea 6p. 1-2/2008, 42.

18  Ibidem.

19 M. Bupiuek, 42-43.
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YUTUX e/leMeHaTa KOji ce IMojaB/bayjy Y OKBUPY HBUX, OTHOCHO, fa mu he ce
OCUTYpaHMM C/Iy4ajeM CMAaTpaTy caM IITeTHNU forahaj ywm mogHoIIembe 3axTe-
Ba 3a HakHagy. [pyru mpobmem ce MOXKe Be3aT 3a BYCUMHY CyMe OCUTYpalba,
Koja ce, Hajuerthe, Besyje 3a HaCTaHAK OCUTYPAHOT CIy4aja. VcTo Tako, Moxe
HACTaTU CUTYyalyja, Kajjd OCUTYPaHUK Yy TOKY Tpajama Hmokpuha ocurypama,
3aMeHJ OCUTypaBaua, Kafia ce MoXKe leCUTU U ofjpeheHa IpasHMHA Kafia je y
nuTamy mokpuhe,” y 3aBUCHOCTH Off TOTa Kafia je pacCKMHYT IPeTXOJHM YTO-
BOP O OCUTypalby, KaJja je IOIIO 10 3aK/by4erba HOBOI YTOBOPa, KOjU IIepUOJ,
he moxputy HoBM yroBoOp, [ MU je MOLIIO [IO0 IIpey3uMarba YTOBOPa O OCUTY-
pamby, OJJHOCHO, IIPEHOCA, UTH. Y CBAKOM Cy4Yajy, CBAKO OrpaHNYerbe BpeMeHa
y KOMe ce MO)Ke ITOJIHETH 3aXTeB 3a HaKHAJy KOPUCTU ocurypasady. Vnaue,
claim’s made xnaysyna ce HasuBa M Haueso IpMjaBe 3aXTeBa 3a HAKHAMY Of
crpase Tpeher omrrehenor nua.

Ca gpyre cTpaHe, IOCTOjU U KIaysy/a [oss occurence, Koja ce OZHOCK
Ha YMIbeHNIy fa he ocurypaHm ciaydaj mocTojaTit, ako ce IITeTa JleCWIa 3a
BpeMe Tpajamba YToBOpa O OCUTYpamy, 6e3 063upa fa /u je U Kaja IMOJHeceH
3aXTeB 3a HAKHAJly, OJHOCHO, Taj 3aXTe€B MOyKe OMTH IIO/[HECEH ¥ HAKOH MCTe-
Ka yrosopa.”!

Ha 6u claim's made x1aysyna Moria fia Oyzie leo yroBopa O OCUTypa-
1By, OJHOCHO, OIIITX YC/IOBa, MOTPeOHO je, IIpe CBera, fja Oyme perymucaHa
mpomnucuma. VIcTo Tako, Ko oBe KIaysyje je BeoMa OMTHO JlepuHICabe OCH-
TypaHor cIy4aja. MopaMo MMaTi Ha YMy Jia e OCUTYpaHM C/Iydaj MOXKe Be3a-
TI 32 HEeKOJIMKO MOMEHATa, Kao IITO Cy MOMEHAT Kaja je M3BpILIeHa LITeTHA
pajilba, MOMEHAT HAaCTaHKa IITeTe, MOMEHAT KaJla je OCUIypaBad CasHao 3a
HaCTaHaK LITeTe, MOMEHAT [IO[HOLIIe A 3aXTeBa 3a HAKHA[y Off CTpaHe OLuTe-
henor, ut.

Unaue, claim's made xmaysyna je KapakTepMCTUYHA 32 aHIVIOCAKCOH-
CKO TIPaBO M IIPAKCY U Ta KIAy3y/Ia je /leo YTOBOpa Pas/JIMuUTUX BPCTA OCUTY-
pama off OTOBOPHOCTH, a HapounuTo IpodecnoHanHe ogroBopHocti. OBa
K/1aysy/ia foOuja Ha 3Ha4ajy U y IPYTUM IIpaBHUM CUCTeMMMa. ['TaBHY pasjior
3a IPUCYTHOCT OBe KJIAy3yJIe je JIaKIIa MpolleHa PU3MKa Off CTPaHe OCUTypaBa-
va, 0631poM fa momohy me onpelyjy mpectaHak concrBeHe obaBese IO yro-
Bopy. To je moce6HO OUTHO KOZ OcCUTypama Off OATOBOPHOCTH, MMajyhm y
BUJIY 3aXTeB 3a HAKHAJY IITETe KOjU ce MOXKe ITOJHeTU MO OCUTYPAHOCM CITy-

20 M. Bupuek, 43.
21  M.Rypxosuh, Claim s made xmaysysna, 31.10.2017., http://www.osiguranje.hr/ClanakDeta-
lji.aspx?18687, 02.04.2018.
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Jajy U3 OBe BPCTe OCUTypama ¥ HaKOH JIy>Ker BpeMeHa, aKo ce caMa IITeTa
(TeTHa pafma) JOTOAWIA 32 BpeMe Tpajama yrosopa.”” MehyTtum, oBa Kmay-
3yJIa je M3a3Bajia MaKIby M Y UTA/IMjAHCKO] CYJCKOj IIPAKCHL.

III Claim's made xnaysyna y uTanujancKoj CyACKOj IPaKch

Y uranmjaHcKoj Ipakcy, a y Be3u npuMmeHe wiaHa 1917. I'pabanckor
3aKOHMKA, Koju HMje mpefBubao claim's made xmaysyiny, cymoBu cy, CyIIPOTHO,
IpUXBATWIM NIPUHIVII Pa3INKOBamba OBe K/Iay3yle Ha MOTIyHe (YycTe) M
HenoTiryHe. Tako, 4McTe K/Iay3yle Cy IOKpMBajIe IITeTe 3a KOje Cy 3aXTeBU
HO/IHECEH! Y IepUOfy BaKHOCTY YyroBopa, 6e3 0631pa Ha TO Kajia ce TOTONO
wteTHn porahaj. Tume ce, y cTBapu, yBoiu HOBM MO/l OCUTYpama Koju je
Ipyrauuj y OfHOCY Ha IOTAalllbe PeryIcalbe OCUIypamba Off OATOBOPHO-
CTM, @ TO je T3B. OCUTYpaibe 3a ,IIpey3eTy OATOBOPHOCT. YKOIMKO MMaMOo,
T3B. HENIOTIIYHY claim’s made xay3yny, oHIa OHa IIpy>ka mokpuhe ocurypama
3a JIOTOBOPEH IIepuof moKpruha ocurypama, Kaji ce OHa He OJJHOCH Ha ILITeTHe
porabaje yHyTap Tpajamba yroBopa O OCUIypamy.” 3Haul, y MTAINjaHCKO]
npakcu je claim's made xnaysyna, Ha HeKu HaumH, npuxBahena. Hamwme, ona
ce cMaTpaja OTe)KaBajyhoM OKOTHOCTH 3a OCUTYpPaHMKA, @ yroBapad OCUTypa-
®a je, 300T Tora, Mopao IBa IyTa Ja IOTINIIE MONCY. 360r Tora ce claim's
made K1aysy/a cMaTpa crielindYHOM KIay3yZIoM I IbeHa JOMYIITeHOCT MOpa
Jla ce oIlemyje 0 CBAKOM IIpelMeTy, OJHOCHO, OCUTYPAHOM CITy4ajy, a IITO
3aBJICH U Off BpCTe TpodecroHaHe 0TOBOPHOCTH KOja ce ocurypasa (ako ce
pajii 0 TOj BPCTU ocurypama). IIpo6iieM je y ToMe IITO Ta KIay3y/la OrpaHM-
JaBa OJITOBOPHOCT OcHUrypaBada. MehyTum, oHY KOju OBy K/Iay3y/Iy cMaTpajy
IOIYIITeHOM, CMAaTpPajy fia Ta K/Iay3yIa, Kao i OCTajle KIay3ysie Koje ce OTHOCe
Ha BpeMeHCKO OTpaHMYerbe PU3MKA HIICY OTeXKaBajyhe 3a ocurypaHMKa, jep ce
He OJHOCe Ha OTpaHMYaBambe OTOBOPHOCTM OCHUIypaBaua, Beh orpaHmueme
pusuka. 3Haum, claim's made K1aysyna yoIlllTe He JOBOAM IO HEHOTIIYHOT
WIN [IeTMMUYHOT M3BpIlIea obaBe3e off CTpaHe ocurypasava. Y oxpeheHnm
C/Ty4ajeBMMa, OBa K/Iay3y/la MOKe OMOryhnTH Ipr3HaBambe 3aXTeBa 3a HaKHa-
Iy HITeTe KOju Cy IIOJHETU 3a BpeMe Tpajaiba yroBOpa, a KOjyu ce OJHOCe Ha
mTeTHe forabaje HacTale Ipe IoYeTKa BaXKelba YTOBOPA, a 3a KOje OCUTypa-
HUK Huje 3Ha0.** [lomenyhemo omryky Bpxosnor cyna Mrammje 6poj 2872 of
13.02.2015.rogynHe KojoM je moTBphena Beh mpuxsahena cymcka mpakca, o

22 M. hypkosuh, Claim’s made xaysyra.

23 S. Landini, ,The Worthiness of Claims Made Clauses in Liability Insurance Contracts“, The Italian
Law Journal, vol. 02, no. 02, 2016, 511.

24 M. Rypkosuh, Claim’s made xaysyra.
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K0joj je claim’s made xaysysa y yroBopMMa O OCUTYpamby Off OATOBOPHOCTH
Baxeha. Claim's made xiay3ya ce He MOXe CMaTpaTil PeCTPUKTUBHOM KIay-
3y/I0oM, jep OHa He fie(pMHMIIE OTpaHNYerbe OATOBOPHOCTU OCUTypaBada, Beh
nedunuiie o6um nokpuha, ogpelyjyhn xoju saxteBu 3a HakHagy mTeTe Tpeda
ma 6yny ucmmahenn. A omryka AnenanuoHor cyga y Pumy 6p. 312 ox 18. 01.
2012. roguHe ce OJHOCHK Ha jeHY IIpasHUHY Y Be3u Koje Bpxosuu cyn Vranmje
HUje ommyunBao. Haume, ako 61 ce yrBpawio fa je claim's made xmaysyma
HeBakeha, oH/Ia 6 Ta YMIbEHNIA NMA/IA [ejCTBO HA 1I€0 YTOBOP O OCUTYpaIby
U Taga 6 OCUTypaHMK MOTao Ja Tpaxku IutaheHy mpemujy Hasaj, amu He 6u
6o obemrehema, ako 61 ce JOTOMO OCUTYPaHM CIy4aj. AKO ce CIIOpasyM o
claim’'s made xnaysynmu He nocTurHe usMel)y yroBopHUX cTpaHa, Taga yroBOp
He OM MOrao ja 6y,ue Ba/IMJAH y CKIany ca yiaHoMm 1419 ['pabanckor 3akoHu-
Ka, jep ce OHfla He OM MOIJIO IIPUXBATUTH Jia je OCUTYpaBay IIpey3eo pU3MK,
ako 6u 6mo npensuhen ncTn usHOC mpemuje. CaMuM TUM 6M ce CMAaTpalo Jia
je y yroBopy mpuxBahena kaysyina loss occurence. Pasior ToMe je 1ITO je Ipe-
MMIja OCUTYpama IMpOIOpLMOHaIHA IpefBuhenoj claim's made xmaysynm Koja
oppebyje obum obaBese ocurypaBaya y onpeheHOM BpeMeHCKOM Iepuoy,
IITO 3HAYM [, CYIIPOTHO, OHA He 01 OMIa IPOMOPIMOHAMHA KIay3yau loss
occurence. Tayja 6u Ta mpemmja Mopana fa ysme u Behu mepuop y kojem 6u
omreheHo jmile MOIJIO fla IOCTAaBYM 3aXTeB 3a HAKHAAy miTeTe.”” 3aK/bydak
Koju ce HaMmehe M3 HaBelleHMX OJTyKa OZHOCH Ce Ha 00aBe3HO yroBapambe
claim's made xmaysyrne, 0THOCHO, Ha 06aBe3aH IpJCTaHaK 0Oe YyTOBOpHe CTpa-
He Ha IIPMMeEHY KCTe, Kajia he ona 6uty Baxkeha, kao 1 Ha yTHIIaj IIPUXBaTaba
claim's made v loss occurence xmaysyna Ha usHoc npemuje. Onpehusame
BPeMEeHCKOT Ilepnofa y Kome he ocurypaBau 61Ty y o6aBesy fa UCIUIATH LITe-
Ty he ayupekTHO yrunaTu u Ha npeasubame n3Hoca npemuje. Ca ipyre cTpaHe
loss occurence xnaysyna he gosectu u o ogpehusama pehe npemuje 063upom
Iia je mepuof; y KoMe he ocurypaBad 61Ty y 06aBe3u LyxXIu.

IV Claim's made xnaysyna y sakonogasctBy CpOuje

Hamnpen cmo pexmu fa 300 oppebyje na he xop ocurypama of oaro-
BOPHOCTH, OCUTYPaHU C/Ty4aj IIOCTOjaTy, ako OllTeheHo yuile MoJHece 3aXTeB
3a HakHagy.To 3Hauy, fa ako omreheHo /mnie He IOHece Taj 3aXTeB, OCHULY-
panu cry4aj Hehe Hu nocrojati. 300, caMuM TUM, He JeduHNUIIe OCUTYPaHN
CTy4aj KOJ OBe BPCTe OCUTYpama, jep He ofpehyje kama Taj morabaj Hacraje.

25  G.Bartalini, G. C. Sessa, Claim’s made clause,
https://s3.amazonaws.com/documents.lexology.com/eeclcela-57d0-4062-9b60-
2b044965a322.pdf, 06.04.2018.
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OcuM Tora, OCUTypaHM CIy4aj ce Besyje caMoO 3a ITOJHOLIEHEe 3aXTeBa 3a
HaKHaJly OCUTypaBady, a He ¥ OCUTypaHuKy. 3Haun, 300 He npensuba claim's
made xnay3syny.

Ca mpyre ctpane, I'3 jacHo mpenBuba claim's made xmaysyny Kof ocu-
rypama of ogropopHocti.” Haume, I'3 ogpebyje ma ce yroBopom Moxe mpen-
BUJIETY J1a OCUTYPaHM C/Iy4aj HACTYIM Yy MOMEHTY IIOJHOLIEHA 3axTeBa 3a
HaKHajy urere of crpade omreheHor i, ako je wreTHu gorahaj HacTao y
BpeMe Tpajarba yroBopa I Kajia je IIPBY 3aXTeB 32 HAKHA/Y ITOJHECEH OCUTYpa-
HIKY Kao OATOBOPHOM JIMIY WIN HBeroBOM ocurypapady usMely mpsor mana
Kaja mokpyuhe ocurypama 3aCHNUBA [IejCTBO U MCTEKA OZATHOT POKa Of laHa
IpecTaHKa yTOBOpa 0 ocurypamy. ¥ I'3 cy pefijio>keHe alTepHATUBeE Kaja je y
HMUTaY TOJATHU POK 3a IIOJHOILEe OBOT 3aXTeBa, KOji He MoXKe 6uTy Kpahn
oj 3, 5 win 10 roguHa, 1TO, HAPAaBHO, BE3YjeMO, 3a CIIOpAa3yM CTpaHaKa Kajj je
y nuTawmy npepgsubame claim's made xmaysyne. Ocum Tora, I'3 npensuba ma
BUCHHA NoKpuha He Moxke 6UTH Mama off moKpuha Koje je 3aXTeBaHO Y TOfiy-
HU KOja IpeTXOAM JIATyMy IIpecTaHka yrosopa. VIcTo Tako, I'3 oppebyje ma
IOCeOHMM 3aKOHOM MOTY OuTH IIpenBubeHn ycIoBU y>Ker poKa 3a OJHOLIIe-
e 3aXTeBa 3a HAKHAJY, Kao 1 Beher gopmatHor mokpuha 3a mojemune Bpcre
ocurypama. Y ofipeiétu I'3 ce He HaBOaM KOjUX OCUTrypama, a Tpebaso je, 6e3
0063upa 1TO ce ofpenda Halasy y ofe/bKy Koju je mocsehen ocurypamy of
OZITOBOPHOCTH, Ia Y WIAHY HaBefle Jla Ce pajy caMo O IIOje[THUM BpCTaMa
ocurypamwa of oprosopuocru. Hapasno, I'3 npepgsuba ma ocurypasau nehe
HAaKHAJUTY LITETY, aKO Ce YTBPJY Ja je OCUTYPAHUK 3HAO 3a IIOCTOjarbe IITeT-
HOT jiorabaja y BpeMe 3aK/byuersa yroBopa. AKO UCTEKHE YTOBOPEHM TOJATHU
POK 3a IOJIHOIIeHE 3aXTeBa 3a HAKHAJy IITeTe, a UCTH He Oyle HOfHECEH,
I[PaBO Ha HerOBO MOJHOLIEHe IIpecTaje ¥ ocurypasad ce ocimobaha obasese
10 TOM LITeTHOM forabajy.

Oppenba I'3 o Be3auBamy OCUTypaHOT CTy4aja 32 MOMEHAT IOJHOIIeHA
3axTeBa 3a HAKHAJy 3aC/y)Xyje HeKomuKo npumenou. [Ipe cBera, ycioB ma he
Mohu Jia ce mojiHece 3aXTeB 3a HAKHAJY V HOJATHOM POKY Y3 UCIYIbere IBa
ycrnoBa Huje jacHo ofipehen. HapaBno, ocurypanu ciny4daj he mocrojatu axo je
mrretTHu forahaj Hactao 3a BpeMe Tpajaiba yroBopa. Ho, Huje jacHo meduHu-
CaH JIpyTU YCIOB KOjy C€ OJHOCH Ha IOJHOLIeIbe IIPBOT 3axTeBa. Hanme, Tpe-
6asto je HaBecTN y ofpen6u fa he 0BO mpaBo MOCTOjaTH, AKO je TOAHECeH 3axX-
T€B OCUTYPaHUKY WIN OCATYpaBady y IIEpUOAY OJi II0YEeTKA [IejCTBA yroBOpa O
ocurypaiby (To je u moverax jiejctsa rmokpuha ocurypaiba) u ucTeka J0faTHOT
poka. Huje Tpebamo HaBOAUTH Off AaHA ,IIpeCcTaHKA YTOBOPA O OCUTYpamy ,

26  Ynau 1460 I'3.
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uMmajyhu y Buny ma je camo mpemBubame JOaTHOT POKa Be3aHO 32 MEPUOT
KOjI IOYMIbe HAKOH IIPeCTaHKa Tpajaiba yroBopa O ocurypamy. JIpyro, Ko
YJTOBOPEHOT OTATHOT POKa Cy JlaTe aITepHATUBE, Kafla je Y TUTabY Tpajarbe
Tor poka. Huje peueno fma mu ce pamgu o n36opy jemre of Tpu conyiuje, kKoje he
6uru npuxsaheHe y KOHAYHOM TEKCTY WIM Ce pajju O TPU POKa Koje CToje Ha
pacmonaraiky yroBapaumMma, OTHOCHO, Koje MOTy Outm medunucane u y
OMIITUM YCTOBUMa ocurypama. Vcro Tako, y ['3 ce HaBomm fla ce MOTY 3aKO-
HOM (Mu 6M momanu moceOGHUM, Kako 61 OWIO jacHUje ma ce paju O JPyrom
3aKOHY, a He 0 I'3) mpenBumeTn ycmoBu 3a npefsubarme JOZaTHOT PoKa 3a
IOJTHOIIEhe 3aXTeBa 3a HaKHa/y, Kao u Behe momatHo mokpuhe. Ope je y I'3
mokasaHa HemocseqHoct. Hamme, mpensubarwe claim's made wmaysyne je
neduHMCcaHO Y yroBopy 1 '3 je jacan mo nmuTamy Jla ce ocurypasad 1 yropapay
OCHUTypama J0ToBapajy o ToMe. [la m1 6u moceO6HM 3aKOH KOju OM perynmcao
jemHy Off BpCTa OCUTYpaiba Off O/ITOBOPHOCTU Tpebasio /ia eduHuIIe Te YCI0-
Be Wy 61 TpebasIo 1a TO IPeIyCTH yroBapaduMa, OHOCHO, OIIIITUM YCIIOBU-
Ma Koju 6u Tpebaso ma medunnmy te ycimoe. OcuM TOra, y TOM Jieny ofpenbe
ce HABOJIM JIa CTPaHKe Y YTOBOPY MoOTy npefBusieTu u Behe rogatHo mokpuhe.
Cmarpamo fa momaTtHo mokpuhe Tpeba ma mpatu u maahawe Behe mpemuje
OCHUTYpamba, I1a je TO Tpebaro HaBeCTH.

MoskeMo 3aK/bydnTH la Y HanieM 3akoHofaBcTBy (300) Huje omy-
mrena claim's made xnaysyna. Ho, I'3 npensuba oBy knaysyny, anmu y3 ofpe-
hene HemoyMmuile, Koje 6u Tpebasie OUTH peliieHe, IIpe CBera, OMIITUM YCIOBU-
Ma OCUTypama. Y CBaKOM C/Iy4ajy, aKo HHUje [ipyrauyuje yroBOopeHo, obaBesa
OCHTypaBaya HacTaje y TPeHYTKy HacTaHKa HITeTHoOr jorabaja, a BesuBame
OCUTYpaHOT CTy4yaja 3a IOJHOILIeIbe 3aXTeBa 3a HaKHAMYy, MOpa ce I0CceOHO
YTOBOPUTH, TITO 3HAYN JIa TOCTOjU 3Ha4YajHO oficTymame o7 300 y oBoj 0ba-
CTH.

V Claim's made xnaysyna u muTame 3aCTapenoCTh
y 3akoHogaBcTBY CpOuje

Vcrahu hemo jomn u nmrame 3acTapenocTyt KOJ MOZHOIIEHA 3aXTeBa
3a HaKHaJy KOJ| OCUTypama off oiroBopHOCTH. ['0BOpehn o HepmomymTeHOCTN
claim's made xnaysyne no 300, mopamo ucrahu oppen6y wiana 380, koja
perynuuie cay4aj, Kaj owreheHo /e 3axTeBa HaKHaJly Ofi OCUTYPaHUKa, Tj.,
Kaj fo6uje HaKHamy mTeTe off mera. [1o Toj opendu, 3acTapenocT 3a MOIHO-
IIere 3aXTeBa 3a HAKHAJY IITeTe Off CTPaHe OCUTYpaHUKa IIpeMa OCUTYpaBady
IouNIbe Ja Tede Off JjaHa, Kajia je omTeheHo /e 3aXTeBaso CyACKUM IIyTeM
HAaKHAJy O OCUTYPaHUKaA, OHOCHO, Off aHa KaJi My je OCUTYPaHMK IUIATHO
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mrery. Vctu wian 300 perymuiie fa HellocpefjaH 3axTeBa oliTeheHor mmia
IIpeMa OCUTypaBayy 3acTapeBa 3a JICTO BpeMe 3a KOje 3acTapeBa HeTOB 3aXTeB
IpeMa OCUTYPaHMKY KOji je oprosopaH 3a mrery.” I'3 onpebyje ma he sacra-
PenocT MofHOLIema 3aXTeBa OCUTYPAaHMKa IIpeMa OCUIypaBady IIOYeTH Jia
Tede Off /JaHa, KaJ je OCUTYpaHMK HAKHATMO LITeTy omTeheHoM JIMITy Ha OCHO-
By IIpecyfie WM BaHCYACKOT nopaBHama.”® IlITo ce Tiye mojoHOLIeha Hello-
CpeIHOT 3aXTeBa 3a HaKHafAy (IupeKkTHe TyxO0e), MpaBo olmTeheHOr Ha MOJTHO-
1Iebe UCTOT IPOTUB OCUTYPaBaya, 3acTapeBa 3a JICTO BpeMe, 3a Koje 3acTape-
Ba IIOJIHOLIEIbEe TOT 3aXTeBa IIPeMa OCUTYPAHMKY KOjU je OATOBOPaH 3a HacTa-
Hak mrete.” Hu 300, xao Hu '3 Hucy npeasuemn noce6Ha IpaBuIa 3a CIe-
IM(UYHOCTY Be3aHNX 3a HAacTaHAK OCUIYPAHOT CIydaja KOJ OCUTypama Of
OZITOBOPHOCTIL.

VI Onpaspanoct npumeHe claim's made xknaysyne

[TpBo muTabe Koje ce mocTaB/ba KOJI mpumMmeHe claim's made knaysy-
7ie, jecTe KOMe OHA Uje y IIPWIOT Off CTpaHaka. UnmeHuIa je ja OHa, HajBU-
Ile, UJie Y IpUIOT OCUTypaBady Koju je obaBesaH, caMo, ako My ce omteheHo
muie obparty ca 3axTeBOM y ofpebeHoM Bpemenckom mepuopy. Ca apyre
CTpaHe, OCUI'YPaHUK je 3amTrheH, caMuM TUM, LITO je 3aK/bYy4NO OBY BPCTY
yroBopa o ocurypamy. OBa K1ays3ysa HajMame Kopuctu oureheHoM muiy
KOju MOpa, fla OM LITEeTy HAIUIATUO, HMOJHETU 3aXTeB 3a HAKHAIY y TauHO
onmpebhenom mepuony.

JIlpyro mutame ce OTHOCHM Ha MOTYhHOCT OcurypaBaya Jila OTKJIOHU
IITETY OCMamajyhu ce Ha OBy Kimaysyny koja ofpehyje orpanumvere poka sa
OTKpuBame 1 npujasy wmrere.”’ Kox ocurypama UMOBIMHE, OCUTYpaHN CIy4aj
je camo ¢usuuko omreheme win rybuTak mpefMeTa OCUTyparba. Aju, KOJ
OCUTYpama OJf OJITOBOPHOCTH, OCUTYPAaHM CIy4aj ce OJJHOCH Ha OHO WITO je Y
YJTOBOPY 0 ocurypamy onpeheno xao nrretHu jorahaj Koy oBe BpcTe ocurypa-
ba. CTpaHKe MOTY yroBOpOM jleMHUCATH OCUTYPAHU CIy4aj, Ko U IITETY, 110
CB0joj cmo6oHOj BobU. VICTO Tako, OHe MOTY CHOPa3yMHO OfIpeIUTH Kajia
HacTaje MpaBO OCUTYpaHUKa Ha NITETY U3 OCUTYypama.’' CXBaTame J1a ce HACTy-
IIatbe OCUI'YPAHOT C/Iy4aja Be3yje 3a IIOJHOLIEIbe 3aXTeBa 3a HaKHa/ly off CTpa-

27 Ynan 380, ct. 4 1 5 300.

28  Ymam 1500 I'3.

29  Ymam 1501 I'3.

30 A. B. ITagosan, ,Knaysyna tuna ,claim's made® y yroBopy o ocurypamwy ofroBopHocti 6ponoy-
IIpaB/baya [0 XpBAaTCKOM HpaBy", 360pHuK padosa ,,JJanu xpeamckoe ocueyparea, 2014, 60.

31 A. B. ITagoBaHn, 62.

262



OCUT'YPAILE I APBTPAJKE [IpaBo n npuBpena

He omrrehenor nuia objanrmwasa u claim's made Knaysyny u, jeqHUM Je/TOM,
IPUPOJY OCUTYpatba Off OTOBOPHOCTH. 110 TOM CXBaTamy, OCUTYPAHM CITY4aj
He HacTaje 13 mTeTHOT fmorabhaja wim wmrere, Beh n3 mpasa onireheHor nmuiia ma
TOJTHeCe 3aXTeB 3a HAKHAJy ITeTe. YOIIITe, omTeheHo mmile MMa mMpaBo fja
[IOJ{HECE 3aXTeB 3a HAKHAJY, /M Off Ihera 3aBMUCHU Ja M he TO M YIMHUTH.
Kopuirhetse Tor mpaBa akTuBMpa 06aBe3y oCUTypaBaya, MaKo TO IIPaBO MOXKe
VTUIIATU U HA CMatbethe MMOBIHE OCUTypaHuKa. I10 0BOM CXBaTamby, OCUTYpa-
HU PU3NK Ce pean3yje ImM ce omreheHo yiie 030Be Ha OITOBOPHOCT OCH-
TypaHJKa, 6e3 0031pa fa /i 3aXTeB 3a HAKHAJY MMa OCHOB MM He.”

Tpehe nmurame ce omHOoCcH Ha feduHMCcame IpuMeHe claim's made
K/Iay3y/le Y OHOCYy Ha MOIyhHOCT ITOJHOIIea 3aXTeBa 3a HaKHAAy. AKO je
nepyop usMebhy mrerHor morabaja 1 mopHOIIea 3aXTeBa 3 HAKHA[y LITETe
BEJIVIKY, TIOTOfIHMja je 3a NpuUMeHy claim's made xmaysyma. Y CympOTHOM,
6o/be je mpuMeHNTH K1aysyny loss occurence®. Ho, kajj TOBOPMMO O MCIUIATI
mrere TpeheM yy, ocurypasad he je MCIutaTUTH, aKO Ce OCUTYPaHM CITy4aj
JIOTOZIMIO 32 BpeMe Tpajarba YrOBOpPa O OCUTYpPaIbY, a/Ii, YBEK, MOPaMO VIMATH Y
BUJIY ¥ OHO IIITO YTOBOP O OCUTYPamy OATOBOPHOCTH IIpesiBuba.*

* * *

Beh cmo pexnn fa, KOI ocurypama of OATOBOPHOCTH, MOPaMO pasyii-
KOBaTy IIpodeCcHOHaTHY OATOBOPHOCT. YocTanoM, To uyHn u ['3. [la mu gedn-
HIICambeM JIBa 00/MKa OJTOBOPHOCTH, Y CTBApy, BesyjeMO IpUMeHy claim's
made Kiaysyie 3a ocurypame IpodecroHaHe OfTOBOPHOCTYU. Y IPAKCU ce
yroBapa claim's made xmay3yna Kof, OCUIypama OJTOBOPHOCTH AMPEKTOpa I
CMy>KOeHMKa, OJITOBOPHOCTY MEAMITMHCKOT 0c00/ba, OITOBOPHOCTY KOJ| IIPY-
JKamba mpaBHe moMohu (ocuryparbe IpaBHE 3allTUTE), OATOBOPHOCTU Be3aHe
3a 3aIol/baBaibe, OATOBOPHOCTH y Be3y Kopuinhema MHTepHeTa, OJTOBOP-
HOCT KoJi Koputiherwa mponsBoia, UTI>.

VII 3ak/pyyak

Ocurypann ciydaj ce KOl OCUTypama Off OITOBOPHOCTY MOKe Be3aTy
3a /IBa MOMEHTA - HACTyIame MTEeTHOT forabaja Wi mopHoIIeme 3aXTeBa 3a
HakHafly of crpase omrehenor. [la jm he y yroBopy o ocurypamy 6utu ozpe-

32  A.B.IlagoBan, 61

33 S.Landini, 510.

34  S.Landini, 511.

35 D. M. Minkoff, ,,Practical Issues In Enforcement of Claims-Made Policies: Timing is Everything,
Claims Made and Professional Liability Insurance Coverage®, Pennsylvania Bar Institute 2014, 5.
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ben jeman mmm Apyru MoMeHAT, 3aBUCK Off YTOBOPHUX CTpaHa, LITO JOBOAM
omteheHor y HezaBujaH M0/103Kaj, MMajyhul y BUAy fa OH Huje YTOBOpHA CTpa-
Ha. 300 Huje pedUHMCAO OCUTYpaHM C/Iy4aj KOJ, OBE BPCTE OCUIYparmba Ha
HaBefleHM Ha4MH, a/Ii TO YnuHy ['3, 4nMe yBOIM y 3aKOHOMIaBCTBO claim's made
KJ/Iay3ymny.

[Tpumena claim's made xmaysyne, Kao U JAPYIMX KIay3y/a, Koje, Y
CTBapM, IpeAcTaB/bajy MouduKalyje HaBefieHe KIay3y/le, 3aXTeBajy Apyra-
4Mjy IPUCTYI peryaucamy oBe obOmactu. Buiie MoryhHoctn y medunncamy
npaBa 1 o6aBe3a omrrehenor, o6aBesa ocurypasada, Kao 1 06aBe3a OCUTypa-
HIKa, JIOBOJIE [IO 3aK/bY4YKa fla 0} OIILITH YC/IOBU OCUIYpaiba Ofi OJTOBOPHO-
ctu Tpebasio fa medMHUIIY BUIe IPUCTYIA Y AedMHNUCABY OCUTYPAHOT CITy-
Jaja, a Ha caM u360p jefiHe Off KIay3y/a, Koje CMO IIOMeHY/IM HAaIpes, yTUIa/IN
OM e/leMeHTH Kao IITO Cy BPCTa OJTOBOPHOCTM KOja Ceé OCUTYpaBa, Iepuoj
nokpuha, fogatHu nepuop mokpuha, M3HOC IpeMije, USHOC CyMe OCUTYparba,
UTH. Y CBaKOM C/Iy4ajy, IOCTaB/ba Ce IMNUTambe 3ALITUTe MHTepeca omreheHor
JIMLA M EeroBOr OJJHOCA IIpeMa OCUI'YPaHMKY, aKo, ca JIpyre CTpaHe, MMaMo
orpaHuyerbe ob6aBese ocUrypaBaya, fepuHmcameM jefHe Of KIaysysa O Orpa-
HI4Yewy obaBese. Y Be3y ca TMM, TOBOPMMO I O 3aCTape/IOCTH, MITO 3HAYM JIa
6u, umajyhu y Buny npumeny claim's made xnaysyse, 3akOHOIaBal] MOpao Jia
Ofipefiu 1 ipyrauuja IpaBuia y TOM cay4ajy. [loderak sacTapenoctu Tpeba ma
Oyne Beoma ofipebheH, KOHKpeTaH ¥ M3BeCTaH jja Ou 6e3 cyMibe Mao yTHI[aj Ha
nedyHMCabe OCUTYPaHOT CIy4aja.*

ITpumena claim’s made xnaysyre he usa3Batyu gocra HeOyMMLA 1 Kafj
je y INTamy HbeHO perylicame M Kaj je y IUTamby HbeHa IIPUMeHa Y IPaKCul.
Mebytum, claim's made xnaysyna omoryhaBa ocurypaBadunma jja 60be Iporie-
He PU3MK, OOHOCHO, oMoryhaBa u peannujy nponeny npemuje. Kox Heknx
o0/MKa oBe Kiaysyie, usberaba ce T3B. Behu mepuop mokpuha ocurypaiba,
uMajyhu y Bugy MOMeHaT IOmHOLIEeHa 3axTeBa 3a HakHapny wrere.”’ Claim's
made K1aysyna SOBOIM M 0O CMambema CIIOpOBa Koju ce nokpehy, ymnpaso,
300T Kalllibelba YV IOJHOIICIhY 3aXTeBa 3a HAKHA/Y IITeTe, a LITO MOXKe OUTn
IITETHO IO OCUTypaBadva.”

36 Ch. S. Chrissanthis, 19-20.
37 D. M. Minkoff, 6
38 D. M. Minkoff, 7
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TIME LIMITATION OF THE INSURER’S OBLIGATION

- application of the claim’s made clause in the liability insurance -

Summary

In the case of liability insurance, the insured event arises, when the inju-
red person submits a claim for compensation under the provisions of the Act on
Obligations of the Republic of Serbia. However, in the Pre-Draft of the Civil
Code of Serbia, the insured event of liability insurance is defined in two ways, as
the moment of occurrence of a harmful event and as the moment of submit of a
claim for compensation. The parties in the insurance contract will determine the
moment of occurrence of the insured event. In this regard, the question of
applying the claim's made clause in our legislation and practice is raised, bea-
ring in mind that liability insurance is specific and that the injured party is not
a party in the insurance contract. Whether the application of the claim's made
clause is justified and whether it can be applied in the same way to all types of
liability insurance is the fundamental issue that arises in this article. In addi-
tion, the author analyzes the solution of the Pre-Draft of the Civil Code of Ser-
bia on the application of this clause and highlights certain doubts that arise in
the provisions of this act.

Keywords: liability insurance, insurer, insured, injured party, claim's made
clause, loss occurence clause.
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