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I YBop

[Touetkom Mapra 2020. roguse y Peny6muun Cp6buju norsphenu cy
npBHU cny4ajeBu 3apasHe 6omectu COVID-19. [lana 10. mapta 2020. ropuse,
Bnana je monema omryKy KojoM ce 6omecT COVID 19, xojy msasuBa BUPYC
SARS CoV-2, mpornamapa 3apassoM 6omemhy.! Hekonmko maHa kacHuje,
MunucrapctBo onbpane Peny6muke Cpbuje je mamo ITpoueny pusuxa u
npeTu 10 6esbeHocT Perry6muke Cp6uje u wernx rpahana.? ¥ 1oj mporte-
HJI MICTaKHYTO je Jja U Topef Mepa 3a Cy30ujarbe enuueMuje Koje Cy mpepyse-
7Y HaJJIeKHY OpTaHU M OpTaHU3alyje U Jabe IIOCTOjM OIIACHOCT Of IIMpemba
6onectu COVID-19 y mepu koja 6M MOITIa 3HA4ajHO YIPO3UTU 3[paBjbe
HIMpe MOIylalyje CTAaHOBHUIITBA, a TUME U NOBeCTU y HMUTambe HOPMAalHO
opBMjame XnBoTa y Peny6mmum Cp6ujn, a HapounTo PpyHKIVMOHMCAE IPK-
Bpefie, MHCTUTYLUja U jaBHUX CIY>KOM. Y 3aK/bYUKy Te IpOLieHe MCTAaKHYTO
je ma mocroju motpeba ma ce HMpoOINacK BaHpegHO crame. Ilo ymosHaBamwy
ca IIpoueHom pusuka u npetmsu 1o 6e3bennoct Peny6nmmuke Cpbuje of 14.
mapta 2020. ropuHe, Braga je opnyumna ma ca mpencefHUKoOM Pemy6iuke
Cp6uje HapopHoj CKYNIUTMHM YIYTH 3ajefHUYKY IIPEJIOr 3a IpOIallehe
BAaHPEJHOT CTama.

ITpencenuuk Pemy6nuke, npepcepuuk HapopHe ckymmTuHe u mpep-
cenHuK Brajie cy, Ha ocHOBY wrama 200 craB 5 YcraBa Pemy6muke Cpb6uje,”
3ajegHIYKM goHeny OMIyKy o IpoIVallielhy BaHPEHOT CTama.

CarnmacHo opmamhemyma koja cy mpomycaHa YcraBoM Pemy6muke
Cpb6uje, Bnapa je y3 cynormc npencefHnka Pemy6/yke 3a BpeMe BaHpeLHOT
CTama JJOHOCKU/IA ypefbe KojuMa je MpomucuBaza Mepe Koje MHade JOHOCU
HapopHna ckymutuza. 3a o6aBbarme jaBHo6ene>Kqu1<e Ie/MaTHOCTH Y YCIIOo-
BUIMa BaHPEJHOT CTamba, I0CEOHO Cy 61/me 3HauajHe crnenehe ypenbe: Ypenoa
0 Mepama 3a BpeMe BaHPEHOT CTarba’ u Ypenba o opraHusoBamy pajia Io-
C7TofIaBalia 3a BpeMe BaHPENHOT cTama.” OcuM Tora, MUHICTapCTBO MpaBfie
je monerno IIpenopyke 3a paji jaBHUX Oe/le)XHMKA 32 BpeMe BaHPEHOT CTama
nporiamenor 15. mapra 2020. roguue.’

1 Opnyka o npornautesy 6onectu COVID-19 nsassane Bupycom SARS-CoV-2 3apasHom
6onewthy, Cryxbenu inacnux PC, 6p. 23/20.

2 Bup. 3axmpydak Brage 05 6p. 2491/20 og 15. mapra 2020. ropuHe (M3Bop: Apxusa Bra-
ne)-

Ibid.

YcraB Peny6rmuike Cpb6uje, Cryscb6enu inacnux PC, 6p. 98/2006.

Onnyka je o6jaBbena y Craysxbenom inacnuxy PC, 6p. 29/20.

Ypen6a o Mepama 3a BpeMe BaHpPeIHOT cTamwa, Crymbenu inacnux PC, 6p. 31/20.

N O Gk W

Ypenb6a o opraHu3oBamy paja IOC/IOfaBalia 3a BpeMe BaHpeJHOT cTamwa, Cryxbenu ina-
cHux PC, 6p. 31/20.

8  MunucrapcTBo npaspe, 6p. 740-07-329/2020-05, 17. mapt 2020. ropyHe (M3BOp: Apxu-
Ba MuHMCTapCTBa IpaBfe).
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ITpemmet oBOTr pajia je HAYVMH Ha KOjU je pelleH paj jaBHUX Oe/le>KHIKa
y yCIOBMMa BaHPEJHOT CTama, Ipu 4eMmy he ocBprt 6urtu mat Ha Ilpenopy-
ke MuHMCTapCcTBa IpaBie 3a paj] jaBHMUX Oee)KHMKA 32 BpeMe BaHpPEeJHOT
cTama npornamreHor 15. mapra 2020. rogune. MehyTum, npe Hero mro ce
IPYCTYIN aHAIN3Y NOCEOHNUX TIPOIMCA U IPENOpyKa KOji Cy [JOHOLIEHN 32
BpeMe BaHPEHOT CTamba, HeOIIXOHO je aHa/MM3upaTu MoryhHoCT fa ce Hera-
TUBAH YTUIAj eNuieMuje 3apa3He 00/IECTV Ha jaBHOOETEKHIYKY HeIaTHOCT
npesasube MpMMEHOM ONIITUX IPaBUIA jaBHOOENEXHIYKe femaTHOCTH. Ty,
y IpBOM pefy, UMaMoO y BUJY IIPaBM/Ia O IPeKMUY BaHIAPHUYHOT IIOCTYIIKA.

II IIpexup BaHMapHMYHOT MOCTYNKa

JaBHOOeNMeXXHMYKA JITAaTHOCT ce obaBba IIPeBacXofHO y cdepu
BaHmapHuyHOr npasocyha.” OCHOBHA JIETATHOCT jaBHOT GeneXXHMKA jecTe
cacTaB/bame 1 HOTBphMBame MCIpaBa O IPaBHUM IIOCTIOBMMA U [IPYIUM
M3jaBaMa BOJbe, KOja II0 CBOjOj NIPaBHOj IPUPOAY IPECTaB/ba BAHIIAPHUYHN
nocrynak.'’ Takobe, HOTapy Kao TIOBEPEHWIN Cy/la CIPOBOJE OCTABMHCKI
TOCTYMaK, KOjy TIPeICTaB/ba Moce6an BaHITapHIUYHM MOCTyMaK. !

C TuM y Besu, IOCTaB/ba ce MNUTamE /1 1, Y YCIOBUMA Kafia IOCTOjI
OIIACHOCT Off IIVpeba 3apasHe 60MECTH, IPaBUIa BAHIIAPHIYHOT ITOCTYIIKA
Zajy jaBHOM OeIeXXHUKY MOTYhHOCT fla JoHece pellerbe O IIPEKNUY ITOCTYIIKA.

3aKkOH O BaHIAPHMYHOM IIOCTYIKY He Cafip>KyM OIIITa IpaBuUIa O
TIpeKu/y BaHMAPHUYHOT TIOCTYNKA.'? 3akoHomaBal mpwmikoM ypehuparma
BaHIIApHIYHEe IpOLeAype MOMMIbe IoceOHe CTydajeBe MpeKyja MOCTYIKa,
IO Kojer fonasy Hajuyemrhe oHA Kajia ce Y BAaHIIAPHUYHOM IIOCTYIIKY I10jaBU
MpeTXOofHO MuTame. Tako y wiaHy 24 craBy 1 3BII cToju ma ako ydecHUK
Koju je yryheH Ha MapHUYHYM NOCTYIAK VUM IOCTYIAK IIpef OPraHOM yIIpa-
Be y ofpeheHoM poky, koju He Moxke 6uTH fy>xu of 30 maHa, MOKpeHe map-
HIYHM IIOCTYIIAK, OZHOCHO MOCTYIAK IIpef, OPTaHOM yIpaBe, BAHIAPHUYHA
NOCTyHaK he ce MpeKMHYTH O INPaBHOCHAKHOT OKOHYama TOT IIOCTYIIKA.
CnnuHa pelierma ce IIOHaB/bajy U Y HEKUM ITOCEOHNMM BaHIIAPHUYHMM IIO-
crynuyMma. Y wiany 119 crasy 1 3BII npegsubena je moryhuocT ma cyn
jaBHU OeeXXHUK KOjeM je IIOBEepEeHO Ia CIpoBelie OCTaBUHCKY IOCTYIAK Ipe-
KIHE pacIpaB/baibe 3a0CTABIITHHE U YIYTU YYECHUKE Jja IOKPEeHY MapHNY-

9 Timm Starke, ,Berufsrecht des Notare®, Beck’sches Notar-Handbuch (Hrsg. Giinter Bram-
bring, Hans-Ulrich Jerschke), Miinchen, 2009, 1596.

10  Bup. ymecro cBux Thomas Klicka, Paul Oberhammer, Tanja Domej, AufSerstreitverfah-
ren, Wien, 2006, 8-9.

11  Bmmxe o Tome Bup.: Hejan Hypbesuh, ,,IIonoxaj HoTapa Kao ImoBepeHUKa Cyfa y ocTa-
BUHCKOM HOCTYIKY, [lepcilexifiuee uminemeHitiayuje espoickux ciiangapga y upasHu
cucitiem Peitybnuxe Cpouje: krwouia 3 (npup. Cresan Jnunuh), beorpan, 2013, 154 u fasme.

12 3akoH 0 BaHIapHUYHOM NocTynky — 3BII, Caymbenu inacnux CPC, 6p. 25/82, 48 /88
u Cnysmbenu inachux PC, 6p. 46/95, 18/05, 85/12, 45/13, 55/14, 6/15 u 106/15.
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HYI IIOCTYIAK VIN MOCTYIAK IIpefl OPraHOM yIIpaBe ako cy Meby yuecHunm-
Ma CIIOpHe YMIbeHNIIe Off KOjUX 3aBYICH HEKO BUX0BO IpaBo. Kaga perynuuie
HOCTYIAK 3a ypebemwe ynpasmpama u kopuinhemwa 3ajegamake cteapy, 3BI1y
wyiany 145 npensuba fa kaga je Mehy 3ajeqHrYapyMa CIOPHO IPAaBO HA CTBa-
PM Koja je IpeaMeT NOCTYIIKA, CyJ MOXKe IPEeKMHYTHU MOCTYyIaK 3a ypehemwe
yIpaB/bama 1 Kopuiihema 3ajefHUYKe CTBApU M YIYTUTK Ipejjarada fa y
ofpeheHOM pOKy IOKpeHe IMapHUYHM IOCTYIAK, OHOCHO IIOCTYIAK Ipef
opraHoM ynpase. Takobe, y mocTynky 3a meo0y 3ajemHMYKe CTBApy, WIaH
150 3BII npenBsuba ga cyn Mo)ke IPeKMHY TV BaHIIAPHWYHM HOCTYIAK U YIIY-
TUTU Ipejylarada fa y ogpeheHOM poKy IOKpeHe NapHUYHM MOCTYINAK aKo
yTBpAu ja je Meby 3ajemHM4apyuMa CIIOpHO IIPaBO Ha CTBApM KOja je IpeaMeT
meobe. Y mocTynky cypckor pemnosura, 3BII (wran 219) takobe mpensuba
nocebaH CIy4aj Kaja ce IpeKyja BAHIIAPHUYHY ITOCTYIIAK, & TO je OHJa Kajia
ce IIOKpeHe MapHIYHY IIOCTYIAK Y KojeM ce yTBphyje KojeM of BuIlle 3aH-
TepecoBaHMUX /uIa Tpeba Ja ce Impefia JeIIOHOBAHU IIPEfIMET.

To mTO 3aKOHOAABAl] HUje IIPeABNEO OIIITY CAydaj y KojeM ce Ipe-
KI/Ia BaHIIAPHMYHM IIOCTYIIAK He 3HAa4M fia TOo Huje Moryhe. Y wrany 10 3BIT
npensubeHo je fa HemMa MMpOBama BAaHIAPHMYHOT IMOCTyNKa. VIHCTUTYT
MUPOBatba NOCTYNKA N03HABAO je 3aKOH O MapHMYHOM TNOCTYNKY 13 1977.
rozmue.'® TIpema ToM 3aKOHY, MUpOBaibe TIOCTYIKA je HACTYIAMO Kajja ce
CTpaHKe IIpe 3aK/bydyela IJlaBHE paclipaBe O TOMe CIIOpas3yMejy U O TOM
CBOM cIlopasyMy ob6aBecTe Cy[; Kajja ob6e CTpaHKe M30CTaHy ca POYMINTA 32
[7IaBHY pacllpaBy; Kafia MIPUCYTHe CTPaHKe Ha IPUIPEMHOM POUMILITY VUIN
pOUMIITY 3a ITIaBHY pacmnpaBy Hehe ma pacrpapjbajy; Kaja jefHa CTpaHKa
KOja je ypegHO [T03BaHa M30CTaHe Ca POUMIITA, a Apyra IpeyIoKM Ja MOCTy-
IaK MUpYyje U KaZa Ha IMPUIPEMHO POYMILNTE UV NMPBO POYMILITE 3a ITaBHY
pacnpaBy fohe camo TyXwal U He IpeIoKM fia ce TOoHece Ipecyna 360r
M30CTaHKa, MAKO Cy 3a TO UCHYHEHU 3aKOHCKM YC/IOBYU. Y BaHIAPHUIHOM
MIOCTYNIKYy HeMa MecTa IpMMeHM MHCTUTYTa MUpOBama IIOCTYIKa U3 [Ba
pasnora. IIpBo, To Huje y CKIafy ca HadelnMMa BaHIIAPHUYHOT IOCTYII-
Ka (XMTHOCT, EKOHOMUYHOCT, epuKacHOCT U o¢unyjenHoct). Ocum Tora,
BaHIIAPHMYHM IOCTYIIAK je Tako ypeheH ma M3ocTaHak jegHOTr y4eCHMKaA He
CIpeyaBa OfBMjalbe IOCTyNKa. - Ha Kpajy, MHCTUTYT M]/IpOBa}ba MOCTYIIKa
Bakehy 3aKOH O TIAPHMYHOM TOCTYIKY BHIIe He mo3Haje.” Y mureparypu
je ¢ MpaBOM Taj MHCTUTYT OCHOPaBaH 300T HejaCHMX IPAaBHO-IIOUTUYKIX
pasjora Koju ce myMe IMOCTIDKY.

13 3akoH O HApHUYHOM IOCTYNKy u3 1977. romuue, Cnymbenu nucii COP], 6p. 4/77,
1. 216-218.

14 Toppmana Crankosuh, Munena Tprosuesuh ITpoxuh, Komenitiap 3axona o eantiapHuu-
Hom flocillyiiky, beorpan, 2015, 70.

15 3akoH o mapHuyHOM noctynky — 3IIII, Cayxbenu inacnux PC, 6p. 72/11, 49/13, 74/13,
55/14, 87/18 u 18/20.

16 Hesena Ilerpymuh, ,Muposame nocrynka‘, 36opuux pagosa Ilpasnoi dakyniieiia y
Huwy, 6p. 27/1987, 277 u parpe.
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Ocum pasnora Koju cy excmuutHo npepgsubenn y 3BII, moryhe je
MPMMEHNUTH U OIILTE pa3jiore 3a MPeKN[ IOCTYIIKA KOji Cy IPOMUCaHN Y Y7L
222 m 223 31111, a To cBe Ha ocHOBY wiaHa 30 ctaBa 1 3BII, xoju npensuba na
Ce y BaHIAPHMYHOM IIOCTYIIKY CXOZHO NpuMeyjy oppende 3IIIT ako 3BIT
HUje Apyraduje IpegBuyeo.

ITpema 3IIII mo mpekupa mocrynka Moxke johu mo cumm 3akoHa (ex
lege) wu Ha ocHOBY omryke cyma.'’ Ex lege mpexuy y3spokyjy BaHIpoIec-
HM porabaju, Koju cy He3aBVUICHM Off BO/be Cy[ia M CTpaHaKa. Pemneme KojumM
CYIl KOHCTaTyje ex lege TIPEKW TIOCTYNKA MMa JeKTapaTMBHM KapakTep.'®
Jlo mpexua MapHUYHOT IIOCTYIIKA IT0 CU/IM 3aKOHA Joja3n: 1) Kajja cTpaHka
yMpe; 2) Kajia CTpaHKa M3ryOoy MapHUYHY CIIOCOOHOCT; 3) KaJa 3aKOHCKY 3a-
CTYIHMK CTpaHKe yMpe WM IIpecTaHe HeroBo oblamheme 3a 3aCTyHame;
4) xaja cTpaHKa Koja je IIpaBHO JuIle IIpecTaHe Jia IOCTOj!, OHOCHO Kajl
HaJJIOKHU OpraH IPaBHOCHAKHO OUIy4YM O 3abpaHM paja; 5) Kajja HacTy-
e IpaBHe IOCIeAUIle OTBapama MOCTYIKA CTedaja; 6) Kajla yc/lel paTHOT
CTama WM BaHpegHMX fiorabaja mpecTane pajy cyay u 7) Kaja je To Apyrum
3aKOHOM IIponucaHo. Ha 0CHOBY KOHCTUTYTUBHE Cy[CcKe OfIyKe MPEKNU, 0-
CTYIKa HAacTyIa y ABa CAy4aja: 1) ako je Cym OmIyd4mo fja caM He pelraBa o
IPETXOHOM NUTamy 1 2) aKo ce CTpaHKa Hajlas) Ha MOAPYYjy Koje je 360r
BaHpenHux gorabhaja oxceyeHo og cyna.

Y ycnoBuMa enupeMuje Ha IpeKyf BaHIAPHUYHOT MOCTYIIKa MOTao
6u ce npumennTy WwiaH 222 tauka 6 3I1II, koju npensuba na he ce mocrymak
IpeKVHYTU Kajia yC/lel BaHpefHUX porabaja mpectaHe paj y CyAy M WiIaH
223 tauka 2 3IIII, koju npensuba fa ce MOCTYHmaK MoXKe MPEKUHYTH AKO je
CTpaHKa 300r BaHpegHMX fiorabaja oficedeHa of cyza.

IIpBu cnyyaj, nponucan wiaHoM 222 tadka 6 3IIII, mogpasymesa fa
jaBHOOe/IeXXHNYKA KaHLeTIapuja Koja CIIPOBOAM HOCTYIIAK He MOXKe fla pajl.
Y nmmreparypu ce kKao morabaju 360r KOjuX CyHI, OHOCHO jaBHOOE/NIEKHIYKA
KaHIlellapyja He MOXKe Jia pajM, HaBOJe MOXKap y 3TPajiy jaBHOOETeKHIIKE
KaHIeNapuje M KapaHTMH y CEAMITY jaBHOGETeXHMYKe KaHuenapuje.'”
[Toctynajyhu HOTap KOju CIPOBOAY OCTaBMHCKM IIOCTYIAK KaO IOBEPEHUK
CyZa MOrao 6u fia IoHece pellierbe KOjuM IPeKja OCTaBIHCKM TOCTYIIaK 360r
TOTa IITO je IMPEeCTao paj KaHIeNapuje jep je HEKOMMKO 3allOCTIEHNX 3apaKe-
HO, a OCTa/IM Ce Hajla3de y M3O/AlMj/ 3aTO LITO Cy Ca HbJMa OMIN Y KOHTAKTY.
Ospe Tpeba ncrahy fa mpekny IMOCTYIIKA II0 CUJIM 3aKOHA HACTYIIa CAaMO OHZA
Kaja je 3apasHa OorecT moBena [0 IpecTaHKa paja KaHIenmapuje, 6uao 36or
TOTa IITO Cy 3aIIOC/IEHM Y KaHIemapuju obomenu, 6u1o 360r Tora IITO 3aI0-
CJIeHM y KaHIe/Iapujy MOPajy fia 6yAy Y M30/aIMj/ MOLITO Cy OVM/IN Y KOHTAKTY

17 Anexcanpap Jakunh, Ipaharcko époyecto tipaso, Beorpan, 2009, 439 u narme.

18  Bopusoje Ilosunh, Komenitiap 3axona o iapruurom iociayiixy, beorpan, 2009, 532-533;
A. Jaxkmuh, 440.

19 b. ITosuuh, 538.
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ca obonemma. UnmeHnIa fga y ycroBuMa Kajia IIoCTOju 3apasHa 6ormecT paj
ca CTpaHKaMa CTBapa PU3NK Off LIMpera 3apasHe 60/eCTH, A CaMUM TUM U
OIIACHOCT IIO jaBHO 3/IpaBJbe, He MOXKe caMa I0 ceO IIpefiCTaB/baTy PasJior Aa
ce IIpeKyHe BaHIIApHWYHY [TOCTYIIAK 10 CUJ/IV 3aKOHa.

Kapa je peu o moryhHocTH jaBHOT Oene)XXHMKa [ja IpeKMHe ITOCTYIIaK
3aTO LITO je CTpaHKa OfiCeYeHa Off jaBHOOeNeXHNMYKe KaHIlelapuje, OH je
crienmdnyaH 360r TOra IITO MOXKe HOBECTM [0 NMpeKufa IIOCTYNKA ¥ OHAA
Kajja 300r BaHpe#HUX forabaja paj jaBHOOeNe)XHMYKe KaHLEIapuje Huje
npecTtao. 3aKOH O MAPHUYHOM IOCTYNKY U3 1977. rogyHe Kao mpuMep Koju
MOJKe JIOBECTH IO TIpeKU/ia TIOCTYIIKA HaBomuo je momasy.’ ¥ nureparypu
ce Kao IpuMep IpeKyja IMOCTYNKa 300T Tora IITO je CTpaHKa OficedeHa Off
jaBHOOe/IeXXHMYKe KaHIle/lapyje HaBOAM 3abpaHa Ja CTpaHKa HAIYCTH Me-
CTO Y KOjeM XUBY 360T OIACHOCTH Off Iupeba eraemuje.”! Mehytum, u Ha
OBOM MecTy Tpeba mcrahm fja pasior 3a mpeknj BaHIIAPHUYHOT IOCTYIIKa
IIOCTOjM CaMO OHJIa aKO je MOHeT aKT (MOjefMHAYHM WM OIILITH) KOjUM je
CTpaHIM 3a0pambeHo fIa HAaIlyCTU CBOj CTaH, OGHOCHO fla HamycTu oppeheHo
noapyuyje. Ynmennia fga 6u fomasak onpebeHor nmia y jaBHOOETEKHIYKY
KaHILeJIapMjy IpefcTaB/bao MoBehaH pM3MK Off IIMpema enupeMuje, Huje
caMa 1o ceOu JOBO/baH pasJIor Jja ce MPeKHe IOCTYIaK.

III IIpennopyke MuHuCTapCcTBa NIpaBAe

MunncrapcTso npasje je 17. mapra 2020. rogune goneno IIpenopyke
3a paj jaBHUX Oe/le)KHMKa 3a BpeMe BaHPeJHOT CTama IpoIalleHor 15. Map-
Ta 2020. roguHe. Kao mpaBHM OCHOB 3a [JOHOIIEH€ TAKBOT aKTa HaBEJEHU Cy
Ypenba o Mepama 3a BpeMe BaHPeJHOT CTama, Ypenba 0 OpraHn3oBamy paja
IIOoC/I0flaBalia 3a BpeMe BaHpeJHOr CcTamba U WwiaH 132 cTaB 1 3akoHa 0 jaBHOM
OeeXXHUINTBY, Koju TpefBuba ma HaA3op Haj pajoM JaBHOOeTeXHUYKe
KOMOpe y 00aB/balby IIOBEPEHNX IIOC/IOBA BPIIM MMHHUCTapCcTBO IIpaBje
y CKmafy ca 3akoHOM Koju ypebyje mpxkasny ynpasy.?? Ilomasehu o Tora
fla ce HaBeJleHe IIPENOpyKe OJHOCE Ha Paji jaBHUX OeNe)XHNUKa, a He Ha paf
JaBHOOeMeXXKHNYKe KOMOpe y 00aB/baiby IOCTIOBA KOji CY joOj TIOBEpeHu, U
OBJIe Bpefiy KOHCTATalluja O ,HejaCHOM IIPaBHOM OCHOBY ' 3a JOHOIIIECHe TaK-
Be IIPENOPYKe, KOja je M3HeTa 3a CAMYHE MpernopykKe Koje je MMHUCTapcTBO
IpaBJie IOHOCUIO 3a ApyTe NPpaBoOCyHHe mpodecuje.

20 3aKoH O IApHMYHOM IOCTYNKY U3 1977. roguse, 4m. 213 cT. 1 Ta4. 2.
21  B. [losunh, 543.

22 3akoH o jaBHOM OenexummtBy — 3]JB, Cnymbenu inacuux PC, 6p. 31/11, 85/12,
19/13, 55/14, 93/14, 121/14, 6/15 un 106/15.

23 Huxonma Bopmpora, ,O cnpoBobemy HIpMHYAHOT M3BpLIEHA y YCIOBMMA BaHPEJHOT
CTama M3a3BaHOT eMMIeMIjoM KopoHa Bupyca‘, ITpaso u iipuspega, 6p. 3/2021, 301.
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Akt MuHUCTapcTBa IpaBe CaipXKy cefaM Ipernopyka. 3a Behuuy
npenopyka Moxe ce pehn fa umajy ,TexHuuku Kapaxrep. Ibuma ce He 3a-
Jla3u y CYIITMHY jaBHOOENeXHMYKMX IOCTYyINaKa, Beh ce camo ,faje caBetr”
Ha KOjJi HauMH Yy jaBHOOETEXHNYKO] KaHIelapyjy CIPOBECTU HEKY OIIUTY
Mepy Koja ce JOHOCK pajiu Cy36ujama IMperba 3apasHe O0IecT.

Taxo y npenopyiu 6poj 3 cToju ja japHu 6enexxuniy tpeba fa nusmehy
CTyXOEHVX pajiiblUl CauMibaBamba VN MOTBPhUBama MCIIpaBa HalpaBe Bpe-
MEHCKI pa3Mak off jefiHor 4aca. OBOM IIpenopykoM MIHUCTapCTBO IpaBje
HACTOjasIo je Jja jaBHOOENIeXKHUYKOj Ipodectju ITOMOTHe Jja IPUMEHN YIaH
3 Ypenbe o opraHn3oBamy pajia OCIOABAlIA 32 BpeMe BaHPEJHOT CTama, ¥
K0jOj CTOjM Ja je TOCIOfaBall Ay>kaH, ako je To Moryhe, fa opraHusyje paj
II0 CMeHaMa KaKo OU IITO Mamy Opoj 3aIlOC/IeHNX U CBUX PAaJHO aHTaXO-
BaHMX JIMIA ICTOBPEMEHO OOPaBMO Y MCTOj IPOCTOPUjI. JaBHOOIe)KHIMYKA
IeaTHOCT IOfipasyMeBa paji ca Y4eCHUIMMA y IOCTYyNKy. bopaBak Beher
Opoja /byu y 3aTBOPEHOM IpocTopy HosehaBa pM3MK off mpeHoIIema 60-
nectu COVID-19. YBohemweM BpeMeHCKe AMCTaHIe u3Mehy mocrymaka 3a
cauMmaBame 1 NMOTBphMBame UCIpaBe IOCTIDKE ce Ja Mamy Opoj bymn
VICTOBpEMEHO 00paBlU y jaBHOOENeXHIMYKOj KaHLemapuju. Victu edekar ce
OCTBapyje MpernopykoM 6poj 4, KOjoM ce Iperopyydyje jaBHUM Oe/eXKHUIIN-
Ma fla yBey Toce6aH manTep 3a IpyjeM IOKyMeHTalje ca KOHTPOIMCAaHNM
OpojeM cTpaHaka Koje 61 MOITIe ja My IIPUCTYIIe.

TexHNukM KapakTep UMa I Ipernopyka 6poj 5, KojoM ce Ipenopydyje
jaBHMM OeIeXHUIMMA fla CTPaHKe yBOJie IO IO3UBY Y jaBHOOEIe)KHUYKY
KaHIlenapujy, na uM omoryhe aesmHdexuujy pyky, mga obesbeme xemmjcke
OJIOBKe 32 jefHOKpaTHy ymoTpely, Kao U fa HaKOH obaB/bara CIyXOeHnX
panmu Ae3nHPUKYjy IPOCTOpUje Y jaBHOOENTeXKHIIKO] KaHIleTapyju.

[ToctaBspa ce muTalbe YeMy TaKBe IIPEIOPYKe CIy>Ke. 3aKOH O 3aLITUTH
CTAaHOBHMINTBA Off 3apa3HuX 60JIeCTN Y WIaHy 46a IIPOIICYje la Mepe INIHe
3aImTuTe off MHEKIYje MofApasyMeBajy TAKBO YNIberbe VIN Y3Ap)KaBame Off
4Mbeha KOje je yCMepeHO Ha 3alUTUTY CONCTBEHOT U Tyber 3gpaBiba M XKu-
BOTA Of 3apa3He 60/IeCTH, a KOje HapOYUTO IOApasymMeBa 0b6aBe3y fa ce KO-
pUCTe TMYHA 3aLITUTHA CPECTBA Y CKIAZly ca mpupopoM bonectu, ofpeheHo
IOHAIlIahe y 3aTBOPEHOM N/MIM Ha OTBOPEHOM IPOCTOPY, Ha jaBHUM U
IpUBATHUM OKYIbambMMa I APyTe MPOMNCaHe Mepe MYHe 3aLITUTe KojuMa
ce cripeyaBa WM Cysbuja mmpeme 3apasHe 6omecti.’! Victom ompen6om
npenBubeHo je fa Cy mpaBHa IMIA M IPeRy3eTHULM KOju 00aB/bajy menat-
HOCT y 00jeKTiMa y KojuMa 6opaBe Apyra jIula Jy>XHI fa IPeay3sMy pajibe
U aKTUBHOCTY Pajyl IIpYMeHe Mepa NMYHe 3aLITHTe, Kao U [a Ofipele Juile
OITOBOPHO 32 HEIOCpPeHY NpMMeHy TUX Mepa. Mepe nM4yHe 3aIITUTE Of

24  3aKoH O 3aIITUTYM CTAHOBHUINTBA Off 3apasHux 6onectu, Caymbenu inachux PC, 6p.
15/16, 68/20 n 136/20.
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nHeKIMje Koje Cy ycMepeHe Ha 3allTUTY COICTBEHOT U Tyher 3apaBba u
KMBOTA Of 3apa3He 60necTy y BpeMe IpoOITallleHe enyjeMuje Jy>KXHa Cy fa
IpUMeYjy CBa NI, y CKIagy ca npomncuma. Konrpony cnposobemwa mepa
JMYHE 3aLITUTEe BPIUIM CaHMTAapHAa MHCIEKLMja, a ¥ CIy4ajy enuaeMuje 3a-
pasHux 6oecty off Beher ennueMNoIONIKOr 3Ha4aja MUPUX pa3Mepa, IOoper
CaHNUTapHe VHCIIEKIIje KOHTPO/y crpoBohema Mepa JM4He 3allTUTE BpIIe
Kao IoBepeHe MOCN0Be ¥ KOMYHa/IHA MHCIEKIMja M KOMyHa/lHa MU/IUIIL)a.
Mepe nyHe 3amTnTe Of MHPEKIMje, BPCTY IMYHNUX 3alITUTHUX CPEICTaBa,
npocTop, objeKTe 1 yCIoBe Kopulihema TUX cpefcTaBa, o6aBese GUINMIKUX
U TIpaBHUX /IMIA KOja 00aB/bajy AeIaTHOCT MM KOja KOPUCTe Te 00jeKTe U
npocTop unm 6opase y BIMAa, HAYMH BpIIeHha KOHTPOJIE 1 IpyTa MUTamba Of
3HaYaja 3a MPMMEHY Mepa JTMJYHe 3aIITUTe off MH(EKIMje pajiu ClipedaBamba
W cy30Mjama LIMpera 3apasHe 6omecTy mponucyje Braga.

ITpenopykom 6poj 6 jaBHVMM OeNe>XHUIMMA ce Ipernopydyje fa paj y
jaBHOOETIeXKHIMYKO]j KaHLIe/Iapyj/i OPTaHM3Yjy TaKO Jja 3all0C/IeHMMa KOju Cy
crapuju of 60 ropyHa, 3amocIeHNMa Koju uMmajy meny mmaby om 12 romm-
Ha U 3aII0C7TIeHMMa KOjU MMajy XpOHMYHE 3[IpaBCTBeHe Impobimeme omoryhe
pan of Kyhe Ha HauMH Koju O6u 06e36ea10 HeCMeTaH paj jaBHOOeTeXHIIKe
kaHuenapuje. Tom npemopykom Ommke ce ,paspabyje” wian 2 Ypenbe o
OpraHN30BambYy pajia IOC/IOfABAlla 32 BpeMe BaHPEJHOT CTamba Koju npensuba
Ia je mocnopasal] Ay>kaH Aa oMmoryhm samocneHmma ma 06aBibajy IIOCTOBe
BaH IIPOCTOPHja MOCIOAABLA (paj Ha la/bMHY U paf of Kyhe) Ha cBuM paj-
HJM MeCTMMa Ha KojuMa je Moryhe opraHmsoBaTy Takas paj.

Jako jaBHM Oele>XHNIM HYUCY HY IIpaBHA JIUIIA, HUTK NIpefy3eTHULN,
OHU 00aBJbajy JIeTATHOCT Y jaBHOOENMIEXXHIYKO] KaHIeNMapuju y Kojoj mopen
BJX ¥ 0CO0/ba 3aIIOC/IEHOT y KaHIle/Iapyju pefoBHO OopaBe U Jpyra Imnna
— YYeCHMIM y jaBHOOENeKHMYKUM HocTynuuma. CeficTBEHO TOMe, YIaH
46a 3akoHa O 3aIITUTU CTAHOBHMIITBA Off 3apasHMX OONeCT MOXe ce per
analogiam NpuUMeHNTY 1 Ha jaBHe OenexxHuke. V3 Tora fa/be mpouctuye ja cy
jaBHU OeTIeXHNUIM JY)KHU f1a Y CBOjUM jaBHOOETEKHMYKMM KaHIlelapujama
IpUMebYjy Mepe MIMYHe 3alITUTe Off 3apasHuX OO0/MecTy M fia ofpefe Iulle
koje he 6utn oxrosopHo 3a cripoBoheme Tux mMepa. Takobe, jaBHU GenexHM-
IV Cy Iy>KHM Ja IPUMeEIbYjy ¥ Mepe IMYHe 3alITUTe Koje Imponucyje Brana.

majyhm y Bumy usnoskeHe Imperopyke Koje cMO KBamnpUKOBaIm Kao
IpernopyKe TEXHUYKOT KapaKTepa IIOCTaBjba Ce MNUTaIbe 4eMy TaKBe IIperio-
pyke cnyxxe. AKT MuHuCTapcTBa IIpaB/ie HaC/IOB/bEH je Kao Ipemnopyka. To
3HauM Jla afjpecaTr KOjeM je aKT HaMeHeH MOXKe, a He MOpa Jla I'a IPUMEeHN.
C ppyre cTpaHe, TO IITO Ce Y TAaKBOM aKTy IIpeHOpydyje, jaBHU OelexKHM-
IV OY>XKHU Cy fIa IIPUMERYjy Ha OCHOBY APYIMX IPOINCA, KOjU HECYMIBUBO
uMajy obasesyjyhn kapakrep. C TMM y Be3u MOXKe Ce 3aK/by4UTH fia je 610
CYBUILIHO JOHOCUTH TaKaB aKT, OflHOCHO OHAj HeroB Jieo KOji ce OHOCK Ha
IpenopyKe UCK/bYIMBO TEXHMYKOT KapaKTepa.

480



YTuuaj ennemMuje Ha jaBHOOCTEKXHUYKY HeTaTHOCT

Ocraje na ce pasMOTpH jefHa NpernopyKa Koja ¥Ma MpaBHUYKM Kapak-
tep. To je mpenopyka 6poj 1, KojoM ce penopydyje jaBHUM OeTe>XHULIMMA A
cmy>x6eHe pajitbe 00aB/bajy UCK/BYUMBO Y jABHOOEIEKHNYKO] KaHIIeIAPWjIL.

MecTo o6aBrpara CITyXOEHNX pafmbyl IPOIMCAHO je 3aKOHMMA KOju
ypebyjy jaBHOGene>xxunuky menmatHocT. Tum mpommucuma je npensubeno na
HOTap 06aB/ba CIIyX6eHe pajiibe y jaBHOGEIEKHUYKOj KaHIenapuju.>> 3ako-
HOJaBall [TO3Haje CIyYajeBe KaJia je JO3BO/bEHO Ja C€ OACTYNIM Off TOT Ipa-
BIUIA.

IIpBy crmydaj y KojeM ce OfICTyTIa Off MpaBW/Ia Ja HOTap obaB/ba CIIy-
)OeHe pajibe y jaBHOOETIeXKHNIKOj KaHIelapyjy [IOCTOjU OHZA KaJa TO Ha-
NTake TIPUPOJIa CTy>*k6eHe pajitbe KOjy HoTap Tpeba ma 06asu.”® Taj usyserak
HIje eKCIUTMIUTHO NpenBuben y sakonnma. Jlo mera ce [[OMIO TyMademeM
npomuca. AKO je 3aKOHOJABal] y HAJJI©KHOCT HOTapa CTAaBUO 00aBjbarbe
TaKBe pajiibe, OHIAa My je MMIUIMIMTHO TO3BOMMO fla je 00aB/ba M3BaH
jaBHOOenmexxHM4Ke KaHlenapuje. Ha mpumep, crnyx6eHy pafmy mommuca u
IpOLieHe 3a0CTAaBLITHHE HOTAp He MOXe Jja 00aBM y CBOjOj KaHI[eTapujI.
ObaBrpame Te cry)OeHe pajjibe 3aXTeBa [ja Ce HAIyCTM jaBHOOeNIe)KHMYKa
KaHIlenapuja.

JIpyru cimydaj y KojeM ce OACTYIa Of IIpaBWIa fa HOTap 06aBjba CIy-
XKOEHY pajiiby Y jaBHOOEIeKHINYKO]j KaHIellapyj| IIOCTOjM OHJIA Kajla CTPaHKa
He MOXe fia fobe y jaBHOOENIe>XHIYKY KaHILIe/Iapyjy WM Kafia joj je IpUCTyII
HOTapy 3HaTHO oTexkaH.”’ Taj usyserak o6yxBaTa OHe XUBOTHE CUTyaluje Y
KOjUMa je CTpaHKa cIpedeHa ja fobhe y jaBHOOe/eXHNUYKY KaHLenapujy (Ha
IpuMep, Ha/lasy ce Ha OACIYXemYy 3aTBOPCKe KasHe, oxpebeHa joj je mepa
usonanyje y KyhHuM ycrnoBrMa WM Mepa KapaHTMHA) MM Kajla CTPaHKa
MO>Ke IPUCTYIIUTU jaBHOM O€IeKHUKY CaMo y3 Hecpa3MepHe Telkohe ym
TPOLIKOBe (Ha IpMMep, INIA KOja Cy HEITOKPETHa, TEIIKO 06o71esna, MIja off-
CedeHa Off jaBHOT OeIe)KHNUKA 300T eJleMEeHTapHNX HEeIllorofia).

Tpehm m3yserak y kojeM ce OfCTyIa of IpaBWIa fa HOTap ob6aBjba
CIyX0eHy pafmy y jaBHOOEIe)XHIYKO] KaHIleapyjy IOCTOj! OHfIA Kaja TO
HaJIaXy JPYTH OIlpaBfjaHy pasnosu. Koy oBor nsyseTka, jaBHOM OeTeXXHMKY je
OCTaB/beHa MOTYNHOCT Ja IPOLIeH N [ja /I je OIPaBJaHoO fla Ipely3yMa CIIyXK-
Oeny papmwy m3BaH cBoje Kauuenapuje. 30IIPII nosBo/paBa jaBHOM Oeex-
HIKY Jia TI0C/IOBE JIeTa/n3alyje BpIIM M3BaH jaBHOOEIeXHIYKe KaHIenapuje
»aKO je TO KOpycHO 360r Beher 6poja mogHOCHIAIA MICIIPaBa YMjU Ce IOT-
mcK OBepaBajy mosomoM uctor morabaja“?® 3axonomasar je osme uMao y

25 Bup.: 3]b, w1 16 ct. 6; 3BIL, 4. 166 cT. 1; 3akOH 0 OBepaBalby IIOTMICA, PyKOIUCa U
npenuca — 3OIIPIL, Caymbenu inachux PC, 6p. 93/14, 22/15 u 87/18, un. 3 cr. 1.

26 Jejan Bypbesuh, Jasnobenemnuuxa genaitinociti, beorpaz, 2014, 76.
27  Bwmp.: 3BII, un. 166 cr. 2; 3OIIPII, 4. 3 cT. 2.
28 3OIIPII, u. 3 crT. 2.
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BUJIy MAaCOBHO TIpY>Kambe HOTapCKUX ycmyra Behem 6pojy cTpaHaka, KakBoO ce
y IpaKcH flelllaBa Kajja yYeCHUIM Ha 1300pyMa oBepaBajy mormimce rpahana
KOju TIOfip>KaBajy mBUXOBE KaHaupare. Y TaKBUM CUTYyallyjaMa, LIETMCXOTHO
je ma ce IOTIUCHU OBepe M3BaH jaBHOOENIeKHIIKe KaHIleNapyje Ha MeCTy Koje
omoryhyje na ce TakaB MacoBHM fiorahaj 60/pe OpraHmsyje M KOHTpPOJIMIIE.

Y Ttpehem wnsyseTky, obaB/pame jaBHOOETEKHMYKUX CIY>KOEHMX
paiiby M3BaH jaBHOOENTeXHMYKe KaHIeNapyje IMpefcTaBba IMUTame IIeIn-
CXOJHOCTH. JaBHU Oe/IeXXHMK IpOlLieyje fa M je LeMUCXOTHO Jia Y CIy4ajy
notpebe 3a MacOBHUM IIPY)KalbeM HOTApCKMX YCIyra TO YMHU Yy CBOjOj
KaHILleZTapyjyu WIn u3BaH we. He nckpydyje ce moryhHocT ma ce memmucxon-
HOCT 00aB/baiba jaBHOOCNEKHUYKUX CIY)XOEHMX pafiby y KaHLeTapuju
WIM U3BaH KaHIeJapyje Ha jeflaH HauMH MPOLEbYje ¥ PENOBHUM YCIOBU-
Ma, a Ha JpPyIM HauuH y ycaoBuMa enupiemuje. Ca BaHIpaBHe Tadke IJie-
AUIITA, YMHN HaM ce fia je 60/be MPermyCTUTI HOTapy fia y CBAKOM KOHKpeT-
HOM C/Ty4ajy IPOLeH! fia /N je LeMMCXOHO fa CIy>KOeHy panmy o6aBrba
y jaBHOOE/Ie)XHNYKO] KaHIeNMapuju Win u3BaH mwe. Mehytum, oHo mro je
HajBaXKHUje 3a IIpaBHE acIeKTe jaBHOOETeXHIYKe JIeaTHOCTH jecTe TO Ja
jaBHM Oe/leXXHMK, KaKo TOf Jla OfIy4y, CTpaHKama He yckpahyje mpaBo Ha
C060aH NPUCTYH jaBHOM O€NIeKHMKY.

Ty momasumo [0 K/by4yHOT mpobeMa Te Ipernopyke, KOju je HajBuIIIe
M3pakeH KOJ IIPBa /iBa 3y3eTKa Of IPAaBM/Ia ITO0 KOjeM Ce jaBHOOe/Ie)KHMIKa
[eaTHOCT 00aB/ba y KaHIelapuji jaBHOT Oene>xHMKa. Taj mpobmeM ce ore-
fla y TOMe LITO yKMJame M3y3eTaKa Off IpaBWIa Jja jaBHU OEIeKHUK CBOjY
IeaTHOCT 00aB/ba y jaBHOOENIEKHIIKO] KaHLIeTTAPU)jI MOXKe JOBECTH JIO TOTa
nIa ce de facto cycrieHayje mpaBo Ha c1I00OOJAH IPUCTYI HOTApY.

Haueno cnobopHor mpuctynma HOTapy 3Ha4M Ja je jaBHU OeeXKHUK
IyXaH Jja 06e36emy BplIeme CBOje CIy)XKOeHe [IeaTHOCTH, M3y3eB y OHUM
clTy4ajeBMMa Kajja Ou mpepysumame ofipebeHe pamme MMano 3a MOCIERUIY
HOBpefy IIpaBu/Ia MaTepyjaIHOT IIPaBa, IIOBPEeRy PaBIIa jABHOOETEKHIYKOT
IpaBa WM HeTOBY KPUBUYHY, OGHOCHO AVCUUIUIMHCKY OATOBOPHOCT. JIpy-
TYIM pedMMa, CBaKo juie (pMU3aMYKo WM IIPaBHO) MMa MPaBo Ja ce oOpaTu
jaBHOM OeNeXXHMKY pajy IpefysuMama ofpeheHe paime 13 mberose Hajjle-
YKHOCTH, HE3aBUCHO Of TOTa Jia I je ped o foMaheM fp>KaB/baHUHY, CTPaH-
1y wmm amarpupy.?’

Hadeno cno6opHoOr mpucTyma HOTapy OAroBapa MY>KHOCTM [prKa-
Be fa rpabanmma omoryhu cyncky samrrury (Justizgewdhrungspflicht), te je
OHO CTOTa 33jeMYeHO Kako WwIaHOM 32 crtaBoM 1 YcraBa Peny6ruke Cpbuje,
TaKo ¥ WIAaHOM 6 cTaBoM 1 EBpolicke KOHBeHLMje O JbYACKUM IIpaBMMA. 0

29 . Bypbesuh (2014), 39.

30 Esporcka koHBeHIja o pyackuM npasuma (Convention for the Protection of Human
Rights and Fundamental Freedoms, better known as the European Convention on Human
Rights).

482



YTuuaj ennemMuje Ha jaBHOOCTEKXHUYKY HeTaTHOCT

Haueno cnobopHor mpucTymna HOTapy MpOKUCTHYe OfjaT/ie LITO je jaBHU Oe-
JIOKHYUK MMarnal jaBHux obnamthewa. Hanwme, y chepu 13B. ,,IpeBeHTUBHE
IpaBHe 3auITUTe jaBHU Oele)XHMIM Bpule orairhema Koja OpUTMHAPHO
CIIafiajy y Ha[JIOKHOCT [p)KaBe ¥ MeHMX opraHa. Kama He 61 mocrojamm
jaBHU Oe/IeXKHMUIIN, OCTIOBE 3 HUX0Be HAIeKXHOCTI Mopasa 61 fa o6aB/ba
Ip>KaBa IIPeKo CBOjUX opraHa (cymoBu, opranu yupase). ClIe[CTBEHO TOMe,
Kao IITO Cy CY[OBU M JAPYTY AP>KaBHM OPraHy SY)KHU [ja BpIle [I0CTIOBE U3
CBOT JIJIOKPYTa, TAKO U jaBHU OeleXXHUIM MMajy 06aBe3y fa IpefysuMajy
cmyx0eHe pajiibe 3a Koje Cy HaJlIeKHN.

Ako ce mocMarpa ca CTaHOBMINTA Hadesna CI0OOJHOT NPUCTYIA HO-
Tapy, Yy HeKUM CUTYyalujaMa 06aB/barbe jaBHOOCTE)KHUYKUX pajjibyl M3BaH
jaBHOOeIe)XHIMYKe KaHIleNapuje MpefcTaB/ba JY>KHOCT HOTapa. AKo je 3a-
KOHOJ]aBall CTaBMO y HAJIIKHOCT jaBHOM O€eXHNKY fla 06aB/ba HEKy CITy-
XKOeHy pajmy Koja je II0 CBOjoj IPMPOAM TaKBa Jie ce He MOXKe 00aB/baTu y
jaBHOOE/IeXHNYKOj KaHIIeTIAPHj!, OH je Ha Taj HA4MH VIMIUIMIIUTHO IPOIIICAO0
IY>KHOCT jaBHOT Oe/IeXKHMKa Jja ce OfIa30Be I03UBY Jia 00aBM CITy>KOEHY pajiiby
U3BaH CBoje KaHLenapuje. [IponucruBameM mpenopyke ia ce jaBHOOEMeKHMYKe
cnyx6eHe pagme 00aB/bajy MCK/BYYMBO Y jaBHOOEIEKHNYKO] KaHIeTapyju
3aIpaBo je jaBHOM Oe/eXKHMKY IPeIopydeHo Ja He IIOCTYIa Y CKIafly ca Ha-
4eIoM C7I060HOT IPYCTYIIA HOTApY.

Takobe, kajja je Heko nuie crpedeHo fa fobe y jaBHOOETEKHUUKY
KaHIleNapyjy, ako 01 jaBHU OeIe)XKHMK IMOLITOBAO NPENOPYKY Ja CayxbeHe
pazme 06aB/ba UCK/bYYMBO y jaBHOOETEKHNYKO]j KaHIIe/Tapuju, OH O TuMe
TaKBOM JIMILy YCKPaTMO IPaBo Ha CI0OOJAH MPUCTYH HOTapy. Yckpahusamwe
npaBa Ha CI00OJAH NPUCTYH HOTAapy je caMo IO ceb6y HeyCTaBHO ¥ He-
3aKOHUTO, a y ofjpeheHMM curyaumjama Morno 6u MMaTu 3a IMOCIERULY
HacTynmame QaxkTuyke HemoryhHocTu fa rpabhaHmH ocTBapu HeKO [pyro
yCTaBOM 3ajeM4eHO IPaBo.

Y3MuMo, Ha IpUMeD, fja Ce jaBHOM Oe/IeXKHUKY Pajii CacTaB/baba TeCTa-
MeHTa 00paTy HelucMeHa 1 HeMa 0co6a Koja ey y 60mHuIm, 1 Koja 360r
npupoze cBoje 6omecTy He MOXKe Ty OONHMIY fja HamycTu. TakBa ocoba He
MOXKe Jla CauMHM O/I0rpad)CKM HUTY aorpadCKyl TeCTaMEHT jep je HemmcMe-
Ha.’! Yemenn TectameHT Takohe He MOKe Jla CauMHY jep HUje Y CTawby f1a TOBO-
pn.>? Jemuue Gpopme TecTaMeHTa Koje TaKBOj 0COOM CTOje Ha pacroaramy jecy
jaBHe Qopme TecTaMeHTa (jaBHOOENEKHMYKM, CyAcKu mmm MebyHaponun).
Te ¢popme mozpasymeBajy fa y HOCTYIIKY CacTaB/balba TECTAMEHTA YYEeCTBYje
MMaJIall jaBHOT OB/IalIhema gaBHI/I Oe/IeXXHMK VIV Cy[yja OCHOBHOT CYZa),
CYICKM TyMad U IBa CBEJOKa. 3 Yeraom 3ajeMYEHO IIPaBO MALMjeHTa ia pac-
HOJIa)Ke CBOjOM MMOBMHOM 3a C/Ty4aj cMpTi 610 6u my de facto yckpaheHo

31 Bugz. Jejau Byphesuh, Mncimuinyyuje nacnegroi ipasa, Beorpap, 2020, 134.
32 . Bypbesuh (2020), 145 u nasme.
33 Ibid., 137 un game.
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JaK 1 aKo 6 ce 3aKOHOM MM ypelboM Koja ce Y3 CYHOTIINC TpeficefHNKa Pe-
my0/IMKe JOHOCU 3060T enueMMOIOMIKIX pasjiora 3a0paHnIo MMaoly jaBHOT
osnamhema, CyJICKOM TyMady U CBEfIOIMMA Jla My ITPUCTYIIE.

ITpaBuna kojuma je ypeheH HaumH caunmbaBama TeCTaMEHTA Y jeJHOM
IpaBHOM IIOPETKYy MOpajy Aa Oyfy mpommcaHa Tako ja oMmoryhe cBakom
TECTAMEHTAPHO CIOCOOHOM JMIy Ja MOXKE PACIIONaraT CBOjOM MMOBM-
HOM 3a cmy4aj cmpti. Onpebena 3akoHcka ofipenba 6uhe HeycTaBHa Yak u
OHJ]a KaJia 6M y HEKOM PEeTKOM ¥ CHEIVI(PUIHOM CIIIETY >KMBOTHUX OKOJI-
HocT oHeMoryhmma ofpeheHO TecTaMeHTapHO CIIOCOOHO JINIle A CaYMHU
TecTaMeHT. To ce Haj6o/be MOXKe BUJIETH HA jeTHOM IpPUMEpPY U3 HeMayKor
ImpaBa. Y HEMa4KoM IpaBy je mo 1. aBrycra 2002. ropyuHe 3aKOHOJABALL MH-
CUCTMPAO Ha TOME Jla 3aBelITajall Cafp)KIHY CBOje IOC/IENe BO/bEe yCMe-
HO M3jaBu Impefi HoTapoM. To je 3HaumMsIO Jja je 3aBelITanal; CBOjy MOCIebY
BO/bY MOpao fia Marepujanusyje (y4MHU CasHAT/bMBOM) IIyTeM M3TOBOpe-
HNX pedn Koje Cy pasym/buBe Hortapy. Huje 6mmo momymTeHo ma 3aBern-
Tasal] CBOjy IOC/IENbY BO/bY MCKadyje 3HAIMMa MIM TeCTHKyanujoM (Ha
npyMep KIMMambeM ITTaBOM) HY OHJia Kajja je HOoTap OMO y CTamy fia ca
curypromhy pacTyMauu HUXOBO 3Haderse.* MUHMMYM KOju Ce 3aXTeBao
3a IIYHOB@XHOCT HOTAPCKOI' TeCTaMeHTa OMo je fa 3aBellTasall, MOIITO Ce
yIIO3Ha ca HAL[PTOM paclloflarama 3a C/y4yaj CMpPTH, Ha NMTame HOTapa Jja
JIM Taj TECTAMEHT IIpM3HAje 3a CBOj M3TOBOPU ped »1a“% VucucTupame Ha
yCMeHOM HOTBphuBamy TecTaMeHTa MMAJo je jegHy noury crpany. Oco-
Oe Koje HUCY y CTamy Jja TOBOpe M INIIY HUCY MOIJIe Jja Ce CIIy>Ke pefjoB-
HMM opmama TectamenTa. [Ipema cxBaramy Hemadkor CaBe3HOT YCTaBHOT
cyna (Bundesverfassungsgericht — BVerfG), TakBoO cTame Huje OMIO y CKIagy
ca Hemauknm ycraBoM. IToctymajyhm mo jemHoj ycraBHOj xanbu, BVerfG
je y cBojoj omtymu of 19. jaryapa 1999. ropune®® sayseo cramosumTe ia
IPUHINII 110 KOjeM ce MHCUCTMpA Ha YCMEHOM HOTngMBaH)y HOTapCKOT
TecTaMeHTa Huje y CKIajy ca wiaHoM 3 crasoMm 1 GG,” wranom 3 cTaBom
3 peuennioM 2 GG,*® kao uu ca wmanom 14 craBom 1 pedennmom 1 GG

34  3a crame mpe 1. aBrycra 2002. Buz.: Carsten Thomas Ebenroth, Erbrecht, Miinchen, 1992,
125-126; Theodor Kipp, Helmut Coing, Erbrecht, Tiibingen, 1990, 194; Ulrich von Liibtow,
Erbrecht, Berlin, 1971, 184; Lutz Michalski, BGB - Erbrecht, Heidelberg, 2001, 90.

35 T. Kipp, H. Coing, 194.

36 Omnyka Hemaukor CaBesHor ycraBHOr cyma — BVerfG, 1 BvR 2161/94 vom 19. 1.
1999, Absatz-Nr. (1-63), moctymHo Ha appecu: http://www.bverfg.de/entscheidungen/
rs19990119_1bvr216194.html, 15. 11. 2021.

37 Hemauxn Ycras (Grundgesetz — GG), 4. 3 c1. 1. GG npensuba fa cy cBu /bynu jemHaKM
Ipef 3aKOHOM: ,Alle Menschen sind vor dem Gesetz gleich.”

38 YnaH 3 craB 3 pedeHMIIa 2 HEMAuKor YCTaBa 3abpamyje a 6110 Ko Oyme AMCKPUMIHN-
caH 36or cBor uHBamupurera: ,Niemand darf wegen seiner Behinderung benachteiligt
werden.*

39 Ynau 14 craB 1 peyennia 1 GG jemun cBojuny u Hacnehusame: ,Das Eigentum und
das Erbrecht werden gewihrleistet.“ IIpema cxBaramy HeMauke Teopuje U Ipakce,

484



YTuuaj ennemMuje Ha jaBHOOCTEKXHUYKY HeTaTHOCT

aKO TeCTaMEHTApPHO CIIOCOOHMM JIMIIMMA KOja He MOTY HU Jia IIMIIY HUTHU fia
4nrajy yckpahyjy moryhHocT na cacrase tectament. [lomasehu op tora aa je
3aKOHCKA perylaTiuBa IpOoTUBYCTaBHA, BVerfG je cTao Ha craHOBuUIITE Aa je
3aKOHOfaBall Iy>KaH fla IPAaBHO CTambe YCK/IAIM Ca YCTAaBOM.

360r Te omnyke BverfG, HeMauku 3aKOHOfaBall je U3BPLINO pedopMy
TecTaMeHTapHor IpaBa. Haume, 23. jyna 2002. rogyHe JOHET je 3aKOH O Ipo-
MeHM IIpaBa Ha 3acTyIame Off CTPaHe a/IBOKATA IIpef BPXOBHUM 3eMa/bCKIM
cynoBuma (OLG VertAndG), koju je crymmo Ha cHary 1. aBrycra 2002. ropu-
ne.*! Ynan 25 craBom 1 6poj 23, OLG VertAndG npensuba ga ce'y § 2232 cra-
By 1 Hemaukor Ipahanckor 3akonuka (Biirgerliches Gesetzbuch — BGB) 6puiie
ped ,,ycMeHO, Tako Jja cafa Baxxehm Tekct § 2232 cras 1 peuenuna 1 BGB
npensuba fa ce TecTaMeHT cacTaB/ba Ha 3aIMCHUK IIPeJ HOTAPOM TaKO IITO
3aBellTajall U3jaB/byje HOTapy CBOjy IOCIENY BObY WIM MY IIpefaje Jc-
IIpaBy ¥ TOM IPWINKOM U3jaB/byje /la Ta MICIIPaBa CafIp>KI HETOBY MOCIENbY
Bony.42 Ha Taj HauMH je HEMAa4YKO MPAaBO HAIYCTU/IO IPUMHLUNUI YCMEHOCTHU Y
HOCTYIIKY CacTaB/balba TeCTaMeHTa. [laHac 3aBelITanal MoXKe IIpej; HOTapoM
Jla M3jaBU CBOjy IIOCIIE/IbY BOBY Ha 6110 Koju HaumH. OH MOXe Y IMICMEHO]
dopmu a pusHa TecTameHT 3a cB0j.*> OcuM ToTa, AHAC je 03BOBEHO A
3aBellTasall IpU3HA TeCTAMEHT 3a CBOj U KJIMMameM IJIaBOM, TPeNTameM
VI HEKUM OPYTUM TeCTOBMMA, alil CaMO aKo je HOTap, Kao JMIle KOMe je
TakBa M3jaBa ynyheHa, y cTamy fia jaCHO 1 HEJIBOCMIIC/ICHO YTBPAY BIXOBO
3Hayeme.

3aBelITaoyeBa Cn06Ofa TecTMpama IIPEICTaB/ba jeflaH Of eleMeHaTa ,CYLITHHCKe
cafip>K1He HAC/IeHOT [PaBa, TAKO J1a YCTABHO jeMCTBO HAC/IE[HOr IpaBa o0yxBaTa u
jeMcTBO cnobope Tectpama. Bun.: Hermann von Mangoldt, Friedrich Klein (Hrsg.),
Das Bonner Grundgesetz - Kommentar, Bd. I, Miinchen, 2010; 1852; Hans Jiirgen Papier,
»Art. 14% Grundgesetz - Kommentar (Hrsg. Theodor Maunz et al.), Bd. II, Miinchen,
1989, Rn. 247; Horst Dreier (Hrsg.), Grundgesetz - Kommentar, Bd. I, Tiibingen, 1996,
867.

40 BVerfG, 1 BvR 2161/94 vom 19. 1. 1999, Absatz-Nr. 58.
41  3akoH O IPOMeHM IIPaBa Ha 3aCTyIIAlbe Off CTPaHe aIBOKATa IIPeJ BPXOBHVM 3eMa/bCKIUM

cynosuma (Gesetz zur Anderung des Rechts der Vertretung durch Rechtsanwiilte vor Ober-
landesgerichten).

42  Baxehnm texct § 2232 crt. 1, peyennua 1 rmacu: ,,Zur Niederschrift eines Notars wird ein
Testament errichtet, indem der Erblasser dem Notar seinen letzten Willen erklirt oder ihm
eine Schrift mit der Erkldarung iibergibt, dass die Schrift seinen letzten Willen enthalte.”

43 Dieter Leipold, Erbrecht, Tiibingen, 2010, 111.

44  Karl Firsching, Hans Lothar Graf, Nachlassrecht, Miinchen, 2008, 33; D. Leipold, 111;
Karlheinz Muscheler, Erbrecht, Bd. I, Tiibingen, 2010, 886; Dirk Olzen, Erbrecht, Berlin,
2009, 325-326.
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IV 3akpydak

Y ycnoBuma enupemuje 3apasHe 00NeCTU jaBHU Oe/IeXKHUK MOXe Ja
IpeKVHe jaBHOOEeNMeKHNYKM IIOCTYNaK Ha OCHOBY WwiaHa 222 u 223 3IIII n
yaaHa 30 craBa 1 3BII y gBa ciydaja: 1) kafja je 3060r enupeMuje mpecTao paj
jaBHOOeIe)XHIMYKe KaHIlenapuje 1 2) Kaja je yciey enuieMuje CTpaHKa ofice-
YyeHa Off jaBHOOe/IeXXHIUKe KaHIenapuje. UnmeHnIa fa y BpeMe enupeMuje
nocroju mosehaH pusMK Of 3apakaBarma, He IPeICTaBba caMa IO cebu
IPaBHM OCHOB JJa Ce IIPeKIHe jaBHOONIe)KHNYKM OCTYIIAK.

[Tpenopyke MuHuCTapcTBa IpaBfe 3a paj jaBHUX Oe/leXKHMKa 3a Bpe-
Me BaHPENHOI CTama IpornameHor 15. mapra 2020. rogune, ocuM TOra IITO
VM HUje jacHa IpaBHA IPUPOJA, HUTK IIPAaBHYU OCHOB, BehyuM menom capprxe
caBeTe TeXHMYKOT KapaKTepa, Koju Cy oOaBe3yjyhm 3a jaBHe Gene>xHMKe Ha
OCHOBY JIPYyTMX IpOINCa KOju Ce IPUMEYjy y BpeMe emnmupemuje. JefnHa
Ipernopyka MpaBHMYKOT KapaKTepa, je OHa Koja ce OJHOCK Ha HeobaB/baibe
HOTapCKe JeaTHOCTY M3BaH jaBHOOETEKHIYKe KaHIle/apje, a Ta Mperopy-
Ka MOXKe y ofipeheHNM cuTyanujamMa uMaTyu 3a MOCTIEANIy HOBpeny YcTasa.
V3 HaBefieHMX pasjiora, CMaTpaMo Jia TaKBe IIPENOPYKe YOIIIITe HIje HU Tpe-
6aJ10 JOHOCUTH.

Kopumrhena nureparypa

Bopupora Huxoma, ,,O crposobewmy mpuHyZHOT M3BpLIeHma Yy yCIOBUMA
BaHPEHOI CTamba 13a3BaHOI eNUfieMIjoM KopoHa Bupyca®, IIpaso u
apuspega, 6p. 3/2021. (Bodiroga Nikola, ,O sprovodenju prinudnog
izvr$enja u uslovima vanrednog stanja izazvanog epidemijom korona
visrusa“, Pravo i privreda, br. 3/2021)

Dreier Horst (Hrsg), Grundgesetz - Kommentar, Bd. 1, Tiibingen, 1996.

‘Bypbesuh [ejan, Mncimuiniyyuje nacnegroi ipasa, beorpan, 2020. (Purdevi¢
Dejan, Institucije naslednog prava, Beograd, 2020)

‘Bypbesuh [ejan, JasHobenexnuuka genaiminocii, beorpan, 2014. (Purdevi¢
Dejan, Javnobeleznicka delatnost, Beograd, 2014)

Bypbhesuh [ejan, ,,Ilonoxaj HOTapa Kao IOBepeHMKA CyAa Y OCTaBMHCKOM
noctynky, Ilepciiekiiuse uminemeniiiayuje espoickux ciiangapga y
upasnu cuciiem Peitybnuxe Cpbuje — xwuia 3 (nmpup. Crean JIummnh),
Beorpap, 2013. (Purdevi¢ Dejan, ,,Polozaj notara kao poverenika suda
u ostavinskom postupku®, Perspektive implementacije evropskih pravnih
standarda u pravni sistem Republike Srbije - knjiga 3 (prir. Stevan Lili¢),
Beograd, 2013)

Ebenroth Carsten Thomas, Erbrecht, Miinchen, 1992.

486



YTuuaj ennemMuje Ha jaBHOOCTEKXHUYKY HeTaTHOCT

Jakumh Anexcanpap, Ipahancko #pouecro paso, beorpap, 2009. (Jaksi¢
Aleksandar, Gradansko procesno pravo, Beograd, 2009)

Kipp Theodor, Coing Helmut, Erbrecht, Tiibingen, 1990.

Klicka Thomas, Oberhammer Paul, Domej Tanja, AufSerstreitverfahren, Wien,
2006.

Leipold Dieter, Erbrecht, Tiibingen, 2010.
von Liibtow Ulrich, Erbrecht, Berlin, 1971.

von Mangoldt Hermann, Klein Friedrich (Hrsg.), Das Bonner Grundgesetz -
Kommentar, Miinchen, 2010.

Maunz Theodor et al., Grundgesetz - Kommentar, Miinchen, 1989.
Michalski Lutz, BGB - Erbrecht, Heidelberg, 2001.

Muscheler Karlheinz, Erbrecht, Bd. 1, Tiibingen, 2010.

Olzen Dirk, Erbrecht, Berlin, 2009.

Papier Hans Jirgen, ,Art. 14% Grundgesetz - Kommentar (Hrsg. Theodor
Maunz et al.), Bd. II, Miinchen, 1989.

[Terpymnh Hesena, ,MupoBamwe nocrynka“, 36opuux pagosa IIpasHoi
paxynimemia y Huwy, 6p. 27/1987. (Petrusi¢ Nevena, ,Mirovanje
postupka®, Zbornik radova Pravnog fakulteta u Nisu, br. 27/1987)

[Tosuuh Bopusoje, Komenitiap 3akona o tapuuumom tociyixy, beorpan,
2009. (Pozni¢ Borivoje, Komentar Zakona o parnicnom postupku,
Beograd, 2009)

CrankoBuh Toppmana, TprosueBuh Ilpoxuh Mwunena, Komenitiap 3axona
0 eantiapuuuHom #ociiynky, beorpam, 2015. (Stankovi¢ Gordana,
Trgovéevi¢ Proki¢ Milena, Komentar Zakona o vanparnicnom postupku,
Beograd, 2015).

Starke Timm, ,Berufsrecht des Notare®, Becksches Notar-Handbuch (Hrsg.
Giinter Brambring, Hans-Ulrich Jerschke), Miinchen, 2009.

Firsching Karl, Graf Hans Lothar, Nachlassrecht, Miinchen, 2008.

487



Jejau B. Byphesuh (ctp. 473-488) IIulT 4/2021

Dejan B. PURDEVIC, PhD
Full Professor at the University of Belgrade Faculty of Law, Serbia
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SERVICE

Summary

The main topic of this paper is the manner in which the notary service
has been organized and provided in Serbia during the state of emergency,
which was declared on March 15, 2020 due to the COVID-19 outbreak. The
author gives special attention to the possibility to resolve practical problems by
adherence to the general rules and principles of the notary service (especially
the rules on stay of non-contentious proceedings). The author also examines
the contents and applicability of the recommendations issued by the Ministry of
Justice of Serbia during the state of emergency.
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CaxkeTak

Ilangemuja kopoHa eupyca HamelliHyna je éenuke U3asose y c6um ce-
pama xcueoilia, tia waxo u y dpasy. IIpasre Hopme cy mopane ga ce tipunaioge
ii36. ,,H0B0j HOPMANTHOCITU“ U peute MHOIA cllopHA TiUTHAA KOja je TaHgemuja
Hameilinyna. Y oeom pagy ayiwiopu pasmampajy jegau cieuuduuan eug
yiiuyaja iangemuje Ha UpuspegHo upaso — gobposowHo oiparuterve cnoboge
wpancepa cpegciiasa, go koia je, y Peiryonuyu Cpbuju, gowino citiytiarem Ha
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cHaly HeKOMUKO ypeqaba u 3aKOHa YC60jeHUX Y CKIIOiy HOKYUIAja yMArUeara
unu OMIKAArared WileiliHux docnequua iangemuje Ha docnosarve ipuspeg-
Hux cybjexaitia. VIHciuitiyisi goopoeomHoi oipanuuerva cnoboge mwpancpepa
cpegcitiasa UCUUIaH je ¢a CIAHOBULMINA KOMUAHUJCKOT U Upasa CHipaHux
ynaiawa. Hakon ananuse 3abpane ucinaitie goouitiv, ayiwopu 3akmwyqyjy ga
je y ycnosuma iiangemuje goHouerve HeCulangapgrux mepa HyxHo; ga ce 0ee
Mepe MOpajy goHocuitiu 6p3UHOM KOjy gquKkitiupa tangemuja, anu ga Gpunu-
KOM HUX0801 hopmynucarba uiiak wipebda 60guiiu pavyHa ga gyiopoua uiitie-
ia He HAG6NIAgA KPATKOPOUHY JOOUTH.

Kmyune peuu: 3awituuiia ciipanux gupexiinux ynaiara. - Jueugenga.
- Paciiogena gobuiniu. — Cnoboga wwparcepa cpegciiasa. —
COVID-19.

I Vi3a30Bu maHpgemMuje U pacnogena JoouTu

[Tanpemuja 3apasHe 6onectu COVID-19 usasBana Bupycom SARS-
CoV-2 (mape: KOpOHa BUPYC) CKPEHY/Ia je MaKiby He caMO Ha 3JIpaBCTBe-
HY pamMBOCT /byAM, Beh 1 Ha M3y3eTHY OCET/BMBOCT CBETCKe IIPUBpefe Ha
HerpenBubeHe kpusHe cutyanuje. IIpema crarucrukama MehyHapogaor mo-
HeTapHOT (OHJA, Y IIPBOj TOVHM MaHJAEMMje JOIUIO je O Iajjd CBETCKOT
6pyTO IPYUITBEHOT TIPOM3BOMA 32 HelITo Buie o 3%.' Ha rmany crpanmx
OVPeKTHUX yJarama, IpojeKiije OYeKMBAHOr Iafia Cy joll [paMaTUdHuje.
ITpema ucrpaxusamuma OpraHmusanuje 3a eKOHOMCKY Capajiiby U Pas3Boj
(OECD), o4yexnBaHu maji BPeSHOCTM CTPAHMX AMPEKTHUX ynarama y 2020.
TOFIMHY U3HOCH OKO 30%, ¥ TO, KaKO Ce HABOMIH, ,,y Haj6ormeM crieHapujy™ [lo
OBaKBOT' YCIIOpaBama CTPAaHMUX AMPEKTHUX yIarama JOILIIO je He caMo 360r
HeMOryhHOCTM Jja ce HOBa yjarama ocTBape, Beh 1 360r 3HaTHOT OTeXama
maer msBohema Beh OTIOYETMX yTaraumx IOAyXBaTa YCIe[ PaslIMduTHX
Mepa KojMa Cy ip>kKaBe MOKyIIase aa o0y3ziajy mangemujy. VMako Hucy 6uie
IPBEHCTBEHO yCMepeHe Ha OrpaHNYerbe IOCTI0Baba IPUBPENHNX CybjeKara,
Beh Ha 3alITUTY XVBOTA U 3[paB/ba JbYAY, OBE Mepe Cy MMajle 3HayajaH -
PeKTaH ¥ VHAVPEKTAH yTUIIaj Ha IPUBpPENY.

Bopba mpoTuB maHpeMmuje KOpOHa BMpYyca LOHena je OpojHe Ipo-
MeHe y IpPUBPEJHOM OKPYXKelY KOjuMa Cy NpUBPESHM CyOjeKTH MOopann
6p3o ma ce mpumarope. Tako Cy, mpuMmepa paiu, HeKM Of OCHOBHMX IIO-
CTy/laTa y KOMIIAaHUjCKOM IIpaBy, OBHOCHO IIpaBy IIPMBPEJHNUX APYLITAaBa

1  Bume o ToMe JOCTYIHO Ha afpecu: https://www.imf.org/en/Publications/ WEO/Issues/
2021/07/27/world-economic-outlook-update-july-2021, 19. 11. 2021.

2 Bume o ToMe JOCTYNHO Ha appecu: https://www.oecd.org/coronavirus/policy-responses/
foreign-direct-investment-flows-in-the-time-of-covid-19-a2fa20c4/, 19. 11. 2021.
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030M/bHO TIOJbY/bAHM, U TO, IITO je MOCEOHO 3aHMM/BUBO, Y3 CaIJTACHOCT Ca-
MUX YYECHUKA Ha TPXKMINTY — MPUBPENHUX JPYIITaBa U HUXOBUX YIAHOBA.
Haume, cBako ymarame, Ila ¥ OHO y Be3M ca yHeIuMa, OHOCHO akKlMjama
HpUBpPEJHMX APYLITaBa YMHM Ce pajy CTHULama JOoOUTH. Yaarame Ou ce y
KOMITAaHMjCKOIIPABHOM CMMCITY OJHOCH/IO, IIP€ CBe€ra, Ha YHOIIEHE YIIO-
ra y NIpUBpPESHO APYWITBO pajy CTUIalba Y/i€Nla, OJHOCHO aKIMja y TOM
npywrtBy. IIpaBa kxoja majy ymeny, OGHOCHO akKLMje MOTY Ce, Y HajlIMpeM
CMMCITy, TIOlEIUTY Ha yIpaB/badka M MMOBMHCKA IIPaBa, Kao [IB€ OCHOBHE
kateropuje. ITopen Tux mpaBa, y moceOHe KaTeropuje MOTy Ce M3[IBOjUTHU
npaBo MHGOpMICama Koje IpefcTaB/ba MOMOhHO IpaBo U CIyXu fa 6u ce
oMoryhmno ocTBapyBame OCHOBHMX IIpaBa — YIPaB/bauyKUX WM VIMOBMH-
CKVX M TIPaBO Ha CYJICKY 3alTUTY y Be3U Ca OCTBapemeM TUX TpaBa.’ LleH-
TPasIHO IMYHO IIPABO je PaBO I7Iaca, 0K je Off MMOBMHCKMX ITpaBa TO IIPaBo
Ha o6ut. Kajja je ped o akIIMOHapCKUM [IPYLITBUMA, Y 3aBUCHOCTH O BPCTE
aKIMja, MMOBMHCKA IpaBa MOTYy MMAaTyU IPMMaT Y OFHOCY Ha YyIpaB/badka,
Kao IITO je TO C/Iy4aj ca IpaBuMa Koja fiajy npedepeHiujaate akiuje.

YnpaBo Cy WIaHOBM [IpyLITBA TU KOjy OJJIY4yjy O pacropeny mKobu-
TH, YKOJIMKO Cy IPETXOJHO MCIYHeHM YCIOBM Jia 6u JOOMUT yomiuTe MOITIa
ma 6yne pacnopeheHa wraHOBMMa. Y 3aBUCHOCTM Off IIOC/IOBHE CTpaTeruje
U norpe6a WIAHOBA, WIAHOBU MOTY PACHOfEIUTY ROOUT WIM Ce OIydn-
TU 3a peMHBeCTHpame. Pas3osy 3a KOHKPETHO OIpele/bere MOry OuTh
6pojun. Ha mpumep, cname oprosapajyher curHaza MHBECTUTOPUMA WU
npensubame Kpuse, OHOCHO IpUIIpeMa 3a Kpu3y. Y CBaKOM CIIy4ajy, Ipa-
HMIe ayTOHOMUje BO/be ¥ yoOUdYajeHuM TPXKVMIIHUM yCTI0BMMa Tpefsubene
Cy 3aKkoHuMMa Kojuma ce ypebyjy mpuspengHa ApyiiTBa, a ako je ped o
Crienyjanu3oBaHyNM JPYLITBMMA, U 3aKOHMMa Koju ux ypebyjy. Curyanuja
je 3Ha4ajHO [pyrauMja y yclIOBMMA IIaHIEMMUje, Kafa CY, IMopefl IOMEHYTUX
npomnuca Koju npeasubajy rpaHuile ayToHOMuje BO/be, 3HAYAjHU U OCeOHNU
IPOINICHU KOj CY IOHETH MCK/BYYMBO MMajyhn y Bumy maH/eMujy, OBHOCHO
U3MEIbEHO II0CTIOBHO OKPYIKelbe.

Ca cTaHOBUMINTA IpaBa CTPAaHMUX y/arama, IPEKOTpaHMYHA MCIIIaTa
Ho6uTH YWiaHOBMMa foMaher IpUBpeSHOT APYIITBA MOXKe fia ce TOABefIe MOJ
craHpgapy cnobopie TpaHcepa cpencraBa. OBa cmobona, unje he rmaBHe Ka-
paxkTepucTKe 6UTH JleTa/bHMje objamrmeHe y meny 11 oBor paza, 3ajegHo ca
OCTaJIMM MaTepyjaTHOIPaBHUM CTAaHAAPAUMA 3AIUTUTE CTPAHMX JUPEKTHUX
ynarama oMoryhaBa ynarayymma CUTYPHOCT Y IOIJIENY TPeTMaHa HMXOBUX
ynarama y [Ap)KaBU-IIpMjeMHUIM. Ta CUTYpHOCT ce IIOHajBMIe OITIefa Y
MoryhHoCTM TpuberaBamba HEYTPaTHOM M CIELMjaTN30BaHOM MeXaHU3MY
pelaBama CIIOpOBa y CIIy4ajy Aa jobe 1o moBpefe IpaBa CTPaHOT yarada.
HapasHo, c11060fHO je ompefe/berbe CBAKOT yIarada fia M U y K0joj Mepu
JKe! J1a y>KuBa OM/Io Koje Off IIpaBa Koja cy My 3ajeMueHa. Ibuxosa opryka

3 Bup,. Julian Velasco, ,The Fundamental Rights of Shareholders®, University of California,
Davis Law Review, Nr. 2/2006, 413.
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y OBOM IIOITIEAY MOYKe OMTM MOTMBICAHA PA3TNINTIIM PasIo3yMa: CTpaTell-
KM, KOMepIMjaIHiM, @ HEPeTKO U Pas3/io3uMa KOji Ipou3/iase U3 aHajnse
U TIpOLleHe CBEYKYITHOCTM IIPOINCa MEPOaBHMX 3a 1M3BOheme KOHKPETHOT
y/Iaraukor mogyxsara (T3B. ,y/laradke Kimme").

[IpenmeT MHTepecoBama OBOT paja he ympaBo 6muTu IpoydaBarbe
OfIHOCa TIOjefilMHNX Ipomuca Koje je Pemybmuka CpOuja moHena y ckiomy
MOKYIIaja /ja HeyTpalullle VI MUHMMU3Yje HeraTUBHe eKOHOMCKe edexTe
IaHfIeMyje KOPOHa BUPYCa, CUCTeMa 3allTUTe [IpaBa CTPAaHNX ylarama y Pe-
ny6muy Cp6uju 1 HauMHA Ha KOjM y/Iarady y Halloj 3eM/bU TOHOCE OfTy-
Ke y TIOITIey Y)KVMBaba jefHOTr CHelM(UIHOr TPeTMaHa 3alITUTe — CTT0607e
TpaHcdepa cpefcTaBa. Jla 61cMO OBaj C/IOXKEHV OFHOC MCIINTANMU, HajIpe
hemo ykpaTko mpmkasaTy OIILNTe Of/IMKe CHCTeMa 3AIUTUTEe CTPAHUX JU-
PEKTHUX y/Iarama M MOTyhHOCTM OrpaHNYema IpaBa CTPAHUX y/aarada (meo
II), sarum hemo ce Mano merapHUje OCBPHYTM Ha OIIITE OfJIMKe crnobome
TpaHcdepa cpepcrasa (geo I1I), MOTOM CKpeHYTHU MaXkiby Ha OIIIITA ITpaByIa
o pacniofenu foburu (zeo IV), ma 6ucmo oHpa aHa/MM3Mpanu MpoMuce O 3a-
OpaHu Te pacrofesne SOHeTe TOKOM IaHfeMuje (feo V) 1 pasMOTPUIN KaKo
OHM yTU4Y Ha yXUBame cobofe TpaHcdepa cpencrasa (geo VI).

IT OcBpT Ha cucTeM 3alITUTE CTPAHNX AUPEKTHUX ylarama I
MoryhHOCTHU orpaHNYera NpaBa CTPAHMX y/Iaraya

IIpaBa cTpaHMX ynmarada MOTy fia ce IITuTe ImyTeM Mel)yHapomHMx u
yHyTpammux npomca. Oba oBa CKyIa IIpomnyca 4iHe IpaBHU OKBUP 32 3a-
IITUTY CTpaHMX ynarawa u y Pemybmuum Cp6ujn. Illto ce mebynapopamx
usBopa tude, Cpbuja je 3axpyunna Buile of 50 ABOCTpaHMX CIIOpasyMa O
3alITUTH U MOACTUIAKY CTPAHMX y/Iarama ca Ap)KaBaMa Ha CBUX IIET KOH-
tunenara.! Hauenne ompen6e o samTuTu CTpaHMX yrmarama Hamase ce U y
HEKVM MY/ITWIaTepaTHUM TPrOBUHCKVM CIOpasyMyma Koju obapesyjy Pe-
ny6mky Cp6ujy, momyt Criopasyma [JEDTA.> V3 ose mehynaponue nsso-

4  Cpbujaje 3ax/py4mia CliopasyMe O 3alITUTI Vi TTOACTULAY yIarama ca cnefehym gpxxaBama
M eKOHOMCKVMM VHTerpanyujama: AsepOejiiaHoM, AnbanujoM, ADKUpoM, AycTpujoM,
Bernrnjcko-nykceMOypLIKOM eKOHOMCKOM YHUjoM, Benopycujom, BocHoM 1 XeprierouHom,
Byrapckom, Tanom, IBunejom, Ipukom, Janckom, Erumrom, 3umbabBeoM, Vispaenowm,
Wupujom, Vianonesujom, Vpanom, Mtammjom, Kasaxcranom, Kanagom, Karapom, Kunow,
Kunpowm, Kysajrom, JInbujom, JIntBanujom, Mahapckom, Mantom, Mapokom, Hemaukowm,
Hurepujom, IlomckoMm, IMopryramjom, Pymynmjom, Pyckom ®epeparmjom, CeBepHoMm
Kopejom, Ceseprom Makenonmjom, Cnosaukom, CrosermjoM, TypckoM, YjemmmeHnm
Apancknm Evmpatnma, Yjenumennm KpamesctBom Benmuke bprranuje n Cesepre Vpcke,
Ykpajurom, Ounckom, Ppaniryckom, XomanaujoM, XpearckoM, Lpaom Topom, Yermkom
Penry6rmkom, I1IBajuapckom, lIBenckom u lnannjom.

5  IE®TA Cnopasym (Central European Free Trade Agreement), [OCTYIIHO Ha aapeciu:
https://cefta.int/legal-documents/#1463498231136-8f9d234f-15f9, 15. 11. 2021.
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pe, y Cpbuju je, Kkao ommTy M3BOp 3aIUTUTe IpaBa ynaraya (u gomahux n
cTpanux), 2015. rouue oHeT 3akoH o ymaramuma.® Takobe, cTymamem Ha
CHary 3akoHa O y/laramyMa HaCTaB/beHa je IPWINYHO Jyra InHuja ypehema
npaBa ynarada y Pemy6mum Cp6uju jemHUM ONIITUM YHYTpPAIIBMM M3BO-
pOM IIpaBa, KOja IIO4MIbe jOII KpajeM ocampeceTux ropuHa XX Beka, y fo6a
Cormjamuctiake ®enepatusre Pemy6muke Jyrocnasuje.” OBaj 3akoH je
3aMeHMO 3aKOH O CTPaHMM yJaramlMa Koji je o Taja 610 y npuMeHM U
KOj¥ je IITUTVO MpaBa caMo CTPaHUX, a He 1 fomahux ynarasa.® V3 3axon o
yIaramumMa, yraradky kamMy y Peny6mmim Cpouju unHe u 6pojHY IIPOINCK
Off 3HaYaja 3a y/Iarama Caip>kaHy y IOCeOHNM 3aKOHVMA.

VcTopuja 1 MCKYCTBO Cy HOKa3aIu fia ynarayu uMajy Behe moseperme
y MehyHapopHOIIpaBHY 3aIlTUTy CBOjUX IIPaBa, jep ¢y MehyHapoguu nssopn
3allTUTe CTAOWIHWjU ¥ TPefBU/BMBUjU Of yHyTpaummux. Haume, y mpo-
IIJIOCTY Ce JielIaBajo fJa JAp)KaBe IpUjeMHUIe ylarama ofobpe KOHIecuje
CTPaHUM Yy/arayMMa WIM UM IIOHyAe HeKy APYTy IOB/IACTHUIY CBOjUM
YHYTpaLIBUM IIPAaBOM, a OHJIA, Kajja ylarad fohe Ha HUXOBO TPXKMUIITE 1
OTIIOYHE CBOj HOCJIOBHM IOAYXBAT, HNOHMINTE KOHILIECMOHE aKTe, eKCIIPO-
NpUIIY ylarale WIM Ha APYTM HAauMH OHeMoryhe yimarada fia filabe M3BO-
M CBOj mofyxBat u y6upa npodut.’ Ykonmko He 61 yKuBao 61mm0 Kaksa
MehyHapopHONpaBHa jeMCTBa, ylarad Ou Tajja CBOja IIpaBa MOTao jefMHO
fla TIOKyLIa fia NPUHYAHO 3aIUTUTY IIpe] CYHOBUMA [p)KaBe-IpyjeMHMIle
y/larama, fjakje Ipej OpraHuMa MUCTe OHe JpKaBe Koja ra je M obecrpaBu-
7Ma, a To 61, cacBMM pa3yM/bUBO, 13a3Bao ofipeheHo HemoBepeme yaaraua y
MoryhHOCT fa OCTBapy CBOje IIpaBO Ha IPaBUYHO Cybeme.

Kao oprosop Ha oBaj 13a30B, 0fj Kpaja IefeceTux roguHa XX Beka
HOoYMIbe Jla Ce CTBapa MpeXa Bpo crenuuUHuMX MHCTpyMeHaTa Meby-
HAapOJHOT jaBHOT IIpaBa — JBOCTPaHMX (MeDyzp>kaBHMX) yroBopa O 3allTH-
TU U HOACTUIABY ynarama. OBUM CIIOpasyMuMma ce Jip>KaBe-yrOBOPHUIIE
Mehyco6HO 06aBesyjy fa he yraraunma Ha Koje ce TU CIIOPasyMu IPUMeEHYjy
(a TO cy yarauu opeKIoM U3 jefHe Ap>KaBe-yrOBOPHMUIIE KOjJi MHBECTUPAjY
y APYIYy ApXKaBy-YyrOBOpHMIlY) IpM3HaBaTX M INTUTUTK ofpebheHa mpasa,
HOIyT IOLITEHOr U IPaBUYHOT TPETMaHa, ITyHe 3auTuTe U 6e30eqHOCTH,

3axoH o ynarawuma, Cryxbenu inacnux PC, 6p. 89/2015 n 95/2018.

3a IIpuKas n aHam/Iay jerC}IOBeHCKI/IX Impomyca O 3allTUTU ynara}ba BU. BHaI[I/[M]/[p
IMaBuh, ,Omryunum noaykopakoMm Hampen — OcBpT Ha 3akoH O yaaramuma‘, AHanu
IIpaenoi paxynitieitia y Beoipagy, 6p. 1/2016, 68-71.

3aKOH 0 cTpaHMM ynarawuma, Crymwbenu nuciti CPJ, 6p. 3/2002 n 5/2003.

To je, mpumepa papgu, 610 crydaj ca T3B. ,HaQTHUM apOUTpakaMa“ Koje Cy cemaMie-
cetux rogyHa XX Beka 3amajHe KOMIIaHUje 3a eKCIUIOATAIjy HadTe BO{WIE IpoO-
TUB 6HI/ICKOI/ICTO‘-IHI/IX n CeBepHan)p]/I‘IKI/IX Ap>XaBa 3601‘ HEOCHOBAaHOI' YyKHAama
KOHIIECHOHMX aKaTa KojuMa Cy OBe KOMIIaHMje CTUILa/Ie IPaBO Ha eKCIUIoaTarujy Hadre
U eKCIIpOIIpHjaLyje MoCTpojerba usrpal)eHnx y Ap)xaBaMa-IpujeMHULIAMA Y Te CBPXe.
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3abpaHe HEe3aKOHMTe eKCIIpOIpMjalyje, Y>KMBamba HAlMOHATHOI, OJHOCHO
TpeTMaHa HajuoBnamheHyje Halyje, paBa Ha cIobofaH TpaHcdep cpencTa-
Ba. Takobhe, oBUM yrosopuma ce ynaraumma faje MOTYhHOCT [ia, y CIyd4ajy
ma pobe [0 moBpeme HEKOT Off BUXOBUX 3almITMheHUX IpaBa, TakaB CIIOP
ca Jp>KaBOM-IIPVjeMHMIIOM y/Iarama pelie Ipef HeyTpalHuM (GOopyMoM —
MelyHapoHOM MHBECTUIIVIOHOM apOUTPaXKOM.

Hapounty y3ner [BOCTpaHUM YTOBOpMMA O 3aLITUTHU ¥ HOACTULABY
CTPAaHMUX y/IaTama JJajo je CTylame Ha cCHary KoHBeHIMje O pellaBamy yia-
rauykux croposa msmeby fgpikaBa m fpkaBbaHa [pyrux Ap>kaBa (T3B. Ba-
IIMHITOHCKe KOHBEHIVje), KOjOM je OCHOBaHa jefHa CIlelyjann3oBaHa
apOuUTpakHa MHCTUTYLMja VICK/bYYMBO HaMeleHa OPTraHU30Balby MHBECTH-
IVOHMX apbuTpaxa — MehyHapogHy 1eHTap 3a pellaBame yTaradykux CIO-
posa (ICSID uentap).!® IsocTpanu criopasymu o 3amrmuTy u MOACTUITARY
CTpaHNX y/larama 1 IaHac NpefcTaB/bajy Bogehn mehynapogHonpaBHM MH-
CTPYMEHT 3allTHTe IpaBa CTpaHMX yrnarada. [Ipema momanyma Kondepen-
nuje YjemumeHnx Haumja o TproBuHu n passojy (UNCTAD), mo manac ;e
3aK/by4eHo ckopo 3000 oBakBMX cIIOpasyMa, a Ha CHa3M MX je npeko 2200. L
MebyTtum, y nocnenme BpeMe ce cBe denthe cpehy u gpyru 6miarepanam u
MY/ITH/IATePATHU MHCTPYMEHTY Mel)yHapOJHOT jaBHOT IpaBa KojuMa ce IITH-
Te IpaBa CTPAHNX y/laraya, MOMYT PasIN4UTHX CIIOpa3yMa O CB€OOYXBaTHO]
TPrOBMHCKO] Capajibl, CllopasymMa o c1000/IHOj TPrOBMHM HOBe TeHepaluje,
KOj¥ IOpefl TPTOBUHCKNUX ofpefada cafipke 1 MOIMIAB/ba O 3aLITUTH CTPAHUX
yaarama u Cl.

C 063mpoM Ha TO fla UCTOpMja ABOCTPAHUX CIIOpasyMa O 3aUITUTH
¥ TIOACTUIAIY CTPAHMX y/larama Tpaje Beh Buie off LIecT felieHuja, pa-
3yM/BMBO je Jla c€ TeEXHMKA IbMXOBOT CacTaB/bakba TOKOM BpPEMeHa pas3BUjaja
u ycaBpiasana. Vimycrpauuje paayu, IpBu 3aK/by4eHN JBOCTPAHM YTOBOP O
3aIUITUTY ¥ MOACTUIAKY yarama — cnopasym usmehy Hemauke n ITakncra-
Ha u3 1959. ropuHe, Koju je MHade U laHAC Ha CHa3u — uMa (camo) 14 ua-
HOBa, yK/byuyjyhn penasue u saBpurte oppentbe.'? Hacymopr memy, jeman
OJl HajHOBMjMX JBOCTPAHUX YrOBOPa KOjM jeé CTYIMO Ha CHary — CIOpasyM
usMeby ITocebHe kuHecke ympaBHe o6macTu Xonr Konr n Mekcnka us 2020.
ropuHe — Iyt je 33 crpane.'® Ha eBonmy1ujy Texumke cacTaBmbama ABOCTPAHNX

10 BammHrTOHCKa KOHBEHLMja O pellaBamby YIATauKUX CIOpoBa msMeby apxkaBa m fp-
JKaB/baHa Apyrux ppxasa (The Washington Convention — Convention on the Settlement of
Investment Disputes between States and Nationals of Other States), ZOCTYIIHO Ha afpecn:
https://icsid.worldbank.org/sites/default/files/ICSID %20Convention%20English.pdf, 15. 11.
2021.

11 Tlomamm JocTymHM Ha agpecu: https://investmentpolicy.unctad.org/international-
investment-agreements, 19. 11. 2021.

12 Cnopasym je pmocTymaH Ha appecu: https://investmentpolicy.unctad.org/international-
investment-agreements/treaty-files/1387/download, 19. 11. 2021.

13 Cnopasym je pmocTymaH Ha appecu: https://investmentpolicy.unctad.org/international-
investment-agreements/treaty-files/6129/download, 19. 11. 2021.
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yroBopa O 3alITUTHU ¥ TOACTULIAY CTPAHNUX yjlarama MPeCy[HO je yTULana
Ipakca Koja je yKasuBaa Ha oTpebe U mpasiie IpernusHujer Gopmyncarma
nocrojehux cranmappa TpeTMaHa, yBobeme HOBUX, KaO U Ha YK/byuuBaibe
Apyrux oppenaba of 3Hadaja 3a mocTu3ame Qep ofHOoca u3Meby ymaraya
W Jp>KaBe-TIpMjeMHUIIe ynarama (Ha ImpyuMep, obaBesa yiarada ja ce IIpH-
JIaTOfY TIpOMeHaMa IIPOIMCa O 3ALUTUTY >KMBOTHE CpeiyHe, oOaBes3a ya-
raya jja [pyLITBEHO OATOBOPHO IIOCTYjy, oOaBe3a ApKaBa-yroBOPHMIA Ja
YHyTpallllbe IIpOINCe MepofjaBHe 3a M3Bobeme yraraykux IOAyXBaTa Ha
CBOjUM TepUTOpUjaMa YMHe JaKO jaBHO ZOCTYIIHUM U CIL.).

JemHO op muTama y HoIIefy 4ujer ypehusama je HApOUUTO BU/BUBA
€BOJIyLIMja TeXHUKe CacTaB/barba JBOCTPAHNX CIIOpasyMa O 3aLITUTYU ¥ IIOA-
CTHUIIalby CTPAaHMX y/Iarama jecTe M MOTYRHOCT orpaHmMYema 3allTUTE IIpa-
Ba CTpaHMX yaarada. [IpBu MehyHapopHVM MHBECTMIMOHM CIIOPasyMM HUCY
yoIllTe cafp)KaBamyu MOIyhHOCT orpaHM4erma 3alITUTe IIpaBa CTPAHUX
ynaraga. MelyTnm, npakca je u oBfie Imokasana fja IIOCTOje CUTyaluje Kaja
je orpaHMYerbe 3aIITUTE 3ajeMuyeHe CIIOPasyMOM JIETUTUMHO, Ia 4aK U He-
OIIXO[JHO 3a OCTBapMBambe CBpXe CIOpa3yMa. Tako cy ce BpeMeHOM jaBuie
KapaKTeplUCTUYHe ofipefibe KojuMa ce mpepBubajy pasmndmura orpaHnyerba
samrTuTe ynarama. OBa OrpaHMdera Ce HA4yelTHO MOTY TPYINCAaTH y IBe
KaTeropuje: orpaHuM4era Koja JOBOJAE [O HOTIIYHOI MCK/bydYera 3alITUTe
3ajeMyeHe MehyHapomHMM CIIOpa3syMOM M OrpaHNM4erma Koja Ty 3aIITUTY
IPUBPEMEHO CYCIEHTY]Y.

Orpannyema Koja OBOJe [0 IOTIYHOT MCK/bydera 3allTHUTe 3ajeM-
JyeHe Mel)yHapOZHMM cCIopasyMoM, Kao IITO VM M HAasWB CyTepHIe, OHe-
moryhaBajy fa ce Ha oxpebena muua mm Ha oppebhene mocnoBHe moxyxBaTe
(koju 6M y OmCYCTBY Kiay3yle orpaHudema O6mmm obyxBaheHm cmopasy-
MOM YrOBOPEHOM 3alITUTOM) HpVMeHe IpaBWIa O MaTepyjaJHOIPABHOj 1
IPOLIECHOIIPAaBHO] 3aIUTUTH ylarama yTBpheHa cmopasymom. OBa BpcTa
OTpaHNYeba Ce MOXKe HasBaTH U AlCOTYTHUM, jep OHA IMPAaKTUYHO HOBO-
e mo HempyuMeHe Mel)yHapomHOr ymaraykor cropasyma Ha ofpeheno nuie
W Ha ofpebeHn mocnoBHM HoOpyxBar. YIIpaBO U3 TOT pasjora Ou ce opa
OrpaHNYera MOITIa CMaTpaTu U MofuduKalijaMa, OffHOCHO JOITyHaMa Ofipe-
maba o IIoJ/bYy IPUMEHe ratione personae u ratione materiae MehynapopmHor cro-
pasyma y KoMe Cy cafipkaHa. TUIINYHY IpUMepy OBMX OO/IMKa OrpaHNYebha
Cy T3B. K/1ay3yJie 0 ycKpahuBamwy noBobHOCTH (eHI. denial of benefits clauses)
u ofpende Kojuma ce npeasuba fa OCTOBHY IOAYXBATU M3BeNEeHN IPOTUB-
HO IIpaBy Ap>KaBe-IIpUjeMHMIIe yIarama Hehe y)X1BaTU 3aIUTUTY 3ajeMYeHY
CIIOpPa3yMOM, KOj€ Ce jOII HasuBajy I K/lay3yaaMa yCarJaaleHOCTH.

Knaysyne o yckpahmpamy IOBO/BHOCTM IIpefICTaB/bajy oOfpende Me-
byHapomHux ymaraykmx crmopasyma KojuMa ce U3 IIO/ba HbMXOBE 3allITHUTeE
VICKJBYUY]y y/Iarauy Koju ce CTporo ¢opMaTHO MOTY CMaTpaTH ,,yJaraqyuma 1o-
PEKJIOM 13 ipyTe CTpaHe-yTOBOPHMIIE , a/I) UMja je CYIITUHCKA Be3a ca TOM CTpa-
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HOM-YTOBOpHUIIOM ucyBuie cnaba.'* lpema Tome, Kaysyne o yckpahupamy
TIOBO/LHOCTH TIPEJICTaB/bajy HAuMH Ha KOji CTpaHe y MehyHapopgHOM criopasy-
MY O 3allTUTH y/Iarama oHeMoryhaBajy T3B. ,KOMIIaHVje-IIKO/bKe  Ia yXKIBajy
IPEJHOCTY 3ajeMyeHe TaKBUM criopasymoM. IIpumep oBake onpenbe Ha-
masy ce y wiaHy 13 craBy 1 HemaBHO motmycaHor Cropasyma O y3ajaMHOM
HNOACTULIAKY M 3amTuTH yrarama usmehy Cpobuje u Typcke. OBa oppenbda
opnamhyje crpaHe-yroBOpHMIIE fIa YCKpaTe IPEFHOCTH Koje npyska Taj Cropa-
3yM y/Iarady Koju je paBHO JIMLie OCHOBAHO Y JPYTOj CTPaHM-yYTOBOPHMIIM aKO
je TO IpaBHO /NLie Y BIACHUIUTBY VIV [0 KOHTPOJIOM JMIja 13 Tpehe mp>kaBe
VUTU AKO TO TIPABHO JIMIIe HeMa IIPeTeXXHY MOC/IOBHY aKTMBHOCT Ha TePUTOPUjU
CTpaHe-yTOBOPHMIE TIO 4ijeM TIPaBy jeé OCHOBaHO.

Cepxa Kiaysyna ycarmaumeHoctu (eHr. compliance clauses) je, mpema
nepuHNMIjU KOjy je mamo apburpakHo Behe y uyBeHOM mpenmerty Salini v.
Morocco, y TOMe ia crpede fia IIOf, ,KMIIoobpaH“ 3amrute Meh)yHapogHor yia-
Ta4yKOT CIIOpasyMa JIOCIIejy OHM Y/IaradyKy MOAYXBaTy KOjU TaKBY 3alUTUTY He
3aCTyXKYjy jep Cy usBeleHM mpoTussakonuto. '’ Jlakyie, OBMM Kmaysynama ce
y IpaBy 3allTUTe CTPAaHMX y/larama IpU3Haje 3Ha4yaj CTApPOPMMCKOT IIpaB-
HOT IIPMHIUIA Jja M3 HeIpaBJe He MOXKe U3HUOY IIPaBo — ex iniuria ius non
oritur. Ilop mpoTuB3akoHuTomhy ce, y CMUC/Ty OBUX K/Iay3yIa, IIOfpasyMe-
Ba HECAITIACHOCT ca (YHYTpAllbJM) IIPaBOM JipXKaBe-TIpMjeMHIIIe ylarama.
VcTopujcku mocMarpaHo, oBe KjIaysyje Cy HacTajae Kao MHCTPYMEHT ,,00p-
6e“ mpoTMB TemwKMX NOoBpea gomaher mpapa, MONMYT KPUBUYHUX fiesla Koje
y/larauy y4yHe TOKOM M3BODema CBOT yIaraykor IojiyXxBara, IOIyT AaBama
MuTa QYHKIMOHEpUMa Ap>KaBe IpYjeMHULIe yIarama y By npubas/bama
onpehennx moBo/bHOCTY 3a M3Boheme ymaraukor noxyxsara.!’ HapasHo, 3a-
BJICHO Of] Ha4yMHa Ha Koju je opMy/mcaHa Heka KOHKpeTHa KJaysy/a yca-
IJIALIEHOCTY, IIOf] IEeHO II0Jbe IpUMeHe MOTy johu U fpyre IoBpefe Impasa
Ap>KaBe IpUjeMHUIle yIarama. YoOudajeHa IIMpoka AepuHUIMja KIaysyre
ycarlaleHoCTy I7Tack Aa he ynarame y>KuBaTy 3alITUTY CIIOpa3yMa YKOJIN-
KO je YIMIbEHO Y CK/IaJly Ca YHYTPALIbUM IIPAaBOM Ap>KaBe MPUjeMHUIIE KOje
je 6umo Ha CHa3M y TPeHYTKy u3Boberma IOCIOBHOT IIOAYXBaTa.

14  Ymop. Anne Hoffmann, ,Denial of Benefits, International Investment Law (eds. Marc
Bungenberg, Jérn Griebel, Stephan Hobe, August Reinisch), C.H. Beck - Hart - Nomos,
Baden-Baden, 2015, 598.

15  Bup. Cnopasym usmely Cp6uje n Typcke 0 y3ajaMHOM HOLCTHULIAEY U 3aLITUTY y/Iarama,
Cnyxcbenu inacnux PC - MY, 6p. 12/2018, wi. 13 cT. 1.

16  Bup. Salini Costruttori v. Morocco, ICSID Case No. ARB/00/4, Opyryka 0 HaJJIe>KHOCTH,
23. jym 2001, macyc 46.

17 [leta/bHO O [aBamy MHUTa Kao OONMKy NOBpefe Kaaysyle ycarmaureHoctu Bup. Ralph
Alexander Rolz, Manuel Busch, ,,Investment in Accordance with the Law - Specifically

Corruption’, International Investment Law (eds. M. Bungenberg et al.), C.H. Beck — Hart
- Nomos, Baden-Baden, 2015, 577-589.

18 3a oBakBy feduHMLNjy KIay3yle ycarlameHOCTH Buj. Wi 1 kaHazsckor Mopena cro-
pasyMa o TIOACTUIAY U 3alITUTK yaarama us 2021. rogune (2021 Model For the Promo-
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ITopen 0BUX ,allCOMYTHMX OrpaHMYerma, MehyHapomum cropasymmn
O 3aIUTUTHU y/larama MOTY Jia Caipke M HPMBpPEMEHa OTpaHNyYera, KOojuMa
ce mpepBuba fla Ip>kaBa IpujeMHUIIA yaarama Hehe 6Ty fyKHa ja ymara-
4y 13 [Ipyre CTpaHe-yrOBOPHUIIE U HerOBOM y/Iaramy obe3bey ymarauxky
3aIITUTY TIpeiBubeHy cropasyMoM y CiIy4ajy HacTymama ofpehennx okosn-
HocTu. Te okomHocTu Hajuemrhe obyxBarajy HmoTpefy 3amTuTe CYIITHH-
CKMX 6e30eTHOCHMX MHTepeca WM 3alITUTY jaBHOT pefa M MUpa y Ap>KaBU
TIpUjeMHUIN yaramba,'® i je passoj mpaBa CTpaHNUX ymarama yKasao Ha T1o-
Tpely Mpeno3HaBamwa joLl HeKUX CHelU(PUIHUX OKOTTHOCTY Y CIy4ajy dujer
HACTyIamwa 61 OWIO pasyMHO M OIPAaBJAHO OTPAHMYUTYU WIN UCK/BYYUTU
3alITUTY CTPAHUM AMPEKTHUM yaramyuma. Tako cy, mpumepa paju, CIo-
POBU ITPOMCTEKIN 360T Mepa Koje je ApreHTHHa IpefysuMana y IOKYIIajy
o0y3paBama Be/MKe eKOHOMCKe Kpu3e ITOYeTKOM OBOT BeKa OTBOPWIN JM-
JIEMY Jia JIM Ce 3alITUTA eKOHOMCKOT IOPETKa ¥ IPUBPENHOT CUCTEMA MOXKe
CMaTpaTy eIeMEHTOM CYIITUHCKOT 6e36e[HOCHOT MHTepeca 1 jaBHOT MOpeT-
Ka. [loyyeHne TMM MCKyCTBMMa, HEKe [Ip)KaBe Cy y CBOjUM yIaradkuM CIO-
pasyMmmMma Iodesie fia yroBapajy CUTyalljy eKOHOMCKe Kpu3e Kao mocebaH
BUJI OKOJTHOCTY Y KOjUMa je JJ03BO/bE€HO CYCIEHIOBAaT! y/IaraykKy 3allTUTY.
Taxo, npumepa papy, HeflaBHO noTmycany CropasyM O MOACTULABY U 3a-
WTUTY ynarama u3Meby Jamana u Joppana osnamhyje cTpaHe-yroBOpHM-
Ile ja IpYMeHe IIpUBpeMeHe PeCTPUKTUBHE Mepe Y Luby, usmeby ocrasor,
ClipevyaBama HacTyIama IpeTepaHe IITeTe MO CONCTBEHE TPrOBMHCKE, ITPU-
BpenHe 1 duHaHCHjcKe nHTepece.?’

CBpxa OBMX IPUBPEMEHNX OTpaHMYea je Y TOMe fia APXKaBM IIpH-
jeMHUIIM yarawa oMmoryhe fa mpuMeHn samtutHe Mepe y oppebennm o6ma-
cTuMma 6e3 cTpaxa fa he TuMe moBpenuTy HeKy cBojy MehyHapomny oba-
Be3y KoOja IPONMCTHYE U3 CIHOpasyMa O 3aIUTUTU M IOACTUIABY yIarama.
CraB 0O [J03BO/bEHOCTNM TAKBUX OIpaHN4erha 3alpaBO IPEACTaB/ba pe3ys-
TAaT OfMepaBama BAXHOCTM [jBa MHTepeca: TY>KHOCTY 3aIuTute oppeheHnx
CYLITMHCKMX BPEJHOCTY Ap’KaBe-IpUjeMHMUIEe yaarama (Mupa, eKOHOMCKe
U TOMUTUYKE CTAOMITHOCTH, €KOJIOIIKe 6e30eMHOCTH, XMBOTa U 3[paB/ba
rpabana) 1 my>kHOCTH TOLITOBaba MehyHapogHux obaBesa.

EBonyuuja TexHmke mmcama MehyHapomHUX cropasyMa O 3alITUTH
y/arama Ha OBOM IUIaHY jolll yBeK Tpaje. CTuye ce yTHCaK Jia je IaHAeMUja
KOpOHa BMpYca yKa3aja Ha HoTpeOy fa 1 Mepe Ipefy3eTe Y Wby 3allTuTe

tion and Protection of Investments), TOCTYIIHO Ha appecu: https://investmentpolicy.unctad.
org/international-investment-agreements/treaty-files/6341/download, 19. 11. 2021.

19 O oBum orpannyemuma Buf. Jeswald Salacuse, The Law of Investment Treaties, Oxford
University Press, Oxford, 2015, 378-380.

20 Bup. CnopasyM O HOACTMLIAlY M 3alITUTK ynarawa usmeby Jamana u JopmaHa us
2018. ropmwHe, JOCTYHmHO Ha aapecu: https://investmentpolicy.unctad.org/international-
investment-agreements/treaty-files/5808/download, 19. 11. 2021, 4. 16 cT. 2 Ta4. ¢.
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3mpaBjba Oyfly IpeIo3HaTe Kao JIETUTUMHY CTy4ajeB) OTpaHMYerha 3alITUTe
ynarama. Tako, IpuMepa pajy, jefaH ol HajHOBUjUX BOCTPAHUX CIIOpasyMa
0 MOACTULAIY M 3alITUTH yIarama, MEKCMYKO-XOHKOHIIKY CIIOpPasyM KOju
je mormycaH KpajeM jaHyapa 2020. rogyHe (Fakiie, HAKOH IITO je enuaeMuja
y Kunn Beh n3bmma) a crynmmo Ha cHary jyHa 2021. roguHe, y CBOM WIaHY
12 craBy 1 npenBuba [03BO/BEHOCT Mepa YCBOjeHMX Y LIM/bY 3aIUTHUTE XKU-
BOTHe CpeuiHe 1 31pas/ba.”l MebhyTum, kako cy oBa M3pUYMTa OTpaHIYerHa
yITITaBHOM HOBMjer JaTyMa 1 He cpehy ce y BenukoM 0pojy mMehyHapopgHmux
CIlopasyMa O 3alITUTU y/larama Kojii Cy TPEeHYTHO Ha CHasM, IIOTPeGHO je
HPOYYNUTH ,,IIPOIMYCT/BYBOCT OIIITET peXyuMa MehyHapopHMUX yaaraukmx
CIIOpasyMa y moriefly ofpeheHNx cTaHzap/ia TpeTMaHa 3a Mepe Ipefysere y
/by 60pbe IpOTUB IaH/ieMIje KOPOHA BUpYCa.

III Omure opnuke crob6one TpaHcdepa cpencrasa

Crnobopa TpaHcdepa cpefcTaBa je MaTepUjaTHONPABHU CTaHAAPH
TpeTMaHa KOji CTPAaHOM y/arady fAaje CUTYPHOCT y Horiefny MmoryhHoctn
OCTBapyBaiba je[HOT M3Yy3€THO BAXXHOI €/IeMEHTAa HeroBOI IIOC/IOBHOL IIO-
AyXBara: IpeHoca JOOUTH M3 Ap)KaBe IMpUjeMHNUIIe ylaramba TOKOM Tpajarba
ylarama U penarpujainyje KamuTaaa O IIPECTAHKY IOCTIOBama y [p>KaBu
npujemHuiy. OBaj cTaHAapy je JaHac yoOudajeHn cactojak MebhyHapomHmx
criopasyMa O 3allTUTH yIaramba M CMarpa ce [ja je of K/bYYHOT 3Hadvaja 3a
TIOJ[CTHIIAMbe CTPAHMX AMPEKTHUX ymarama.”> HeolmxoqHOCT OBOT CTaHIap/a
TpeTMaHa objaimaBa ce okonHourhy fa je y MehyHapogHOoM ynaradkom rmo-
LyXBaTy yarad I1o IpaBuIy CTpaHalj (a Tek usyseTHo fomahe mpaBHO jmije
KOHTPOJIMCAHO Off CTPAHOT) KOMe je Ap)KaBa IpUjeMHHUIIA yjlarama CaMo
MeCTO IOC/IOBalba, JOK MY je CpPefylITe IIOC/IOBHUX MHTepeca Y MHOCTPaH-
ctBy. CxoHO TOMe, Tpeba fa My 6yme omoryheHo fa y Ap)aBy HpUjeMHULY
ynarama CmoOOLHO YHece CBa CpefcTBa MOTpeOHA 3a OTIOYMBbAE U
u3BObhemwe yraraykor momyxsaTa (HIIP. MOYETHNM KaIMTal, CPEeACTBA 3a
MCIUIATy IIaTa 3all0C/IeHNMa, KYIIOBUHY ofipebene pobe miu onpeme u gpy-
ra iiahama), ajy 1 ja Ta CPEeACTBa, Kao 1 3apaheHy mobuT, nsHece u3 gpxa-
Be IIpUjeMHMIle yIarama Kako 6y ux ynorpebno, nsmeby ocrasor, 3a gampa
ynarama y Tpehum gp>xaBama mny, max, 3a paciofeny WIaHOBMMA APYIITBA
(kama je ymarad IpaBHO JMIje — NPUBPENHO JPYLITBO). > U3 oBora npo-

21  Bug. CriopasyM o HOACTHULIAKY ¥ 3aIUTUTH ynarama u3 2020. roguse nsmeby Cjemumennx
Mexcnukux JIpxaBa u XOHTKOHIIKe IoceOHe ympasHe obmacty Haponne Pemy6muke
Kune, nocrynHo Ha aupecn: https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/6129/download, 19. 11. 2021, un. 12 ct. 1.

22 Bugz.y tom cmucny Continental Casualty Company v. The Argentine Republic, ICSID Case
No. ARB/03/9, 5. 9. 2008, macyc 239.

23 Bug. Carsten Kern, ,Transfer of Funds®, International Investment Law (eds. M. Bungen-
berg et al.), C.H. Beck - Hart - Nomos, Baden-Baden, 2015, 871.

498



Ilo6poBo/BEHO OrpaHMyere cobofe TpaHcdepa cpefcTaBa

u3/asy Ja je cmobosia TpaHcdepa cpeacTaBa CTaHAAp/ KOjU je MMaHEHTaH
VICK/bYYMBO CTpPaHVM YyJIaradyMa, jep jeé LIeHTap TIpaBUTalyje IIOCIOBamba
momahux ynarada y somahoj apskaBy, Ia y TOM CTyd4ajy OBaj CTaHAapy He 6u
UCIIy1baBao CBOjy OCHOBHY CBPXY. 3aTO U He Yy[M IITO 3aKOH O y/JaramMma,
KOju MHaJe [JOCTIEAHO HACTOjU [a M3jefHa4yy TpeTMaH moMahux u cTpaHmx
y/Iarada, paBo Ha TpaHcdep KOOUTH 1 MMOBUHE IIPM3HAje UCK/bYIMBO yIIa-
rayiMa Koju Cy cTpaHa ¢pusMdKa WM IpaBHa JIUIIA.

Konmko rop ce umHmIO fa jeMcTBOM cnobope TpaHcdepa cpefcTaBa
Ip>KaBe IIPpMjeMHUIIe y/larama He Y/He HIMKaKaB HapOUUTH YCTYIAK CTPAaHUM
y/Iaraumma jep je cacBMM JIOTMYHO JIa OHO LITO yjaray y fip>KaBy IpyjeMHUILY
yHece WM y 10j 3apagu Tpeba fa Oyzme y MoryhHOCTH U [ia U3 e M3HeCe,
3a Ip>KaBy IPMjeMHUIIY y/larama Hyje YBeK JIaKo Ja MCIyHM obaBese Koje
IpoMCTUYy U3 oBOT TpeTMaHa. OBO je 360T Tora IITO HAITIM M BEIVKY YIUIUB
CTpPaHOr KaIlUTaja MOXKe Ja JoBefie fo MHanuje u nopemehaja BpenHo-
ctu gomahe BanyTe y OBHOCY Ha CTpaHYy, LITO Jja/be YC/IOB/baBa CMakbere 13-
BO3a 13 Ap>KaBe NPUjeMHMIIE y/Iaramba, a HaI/lM U BeIMKY OJJIMB KaluTazia
MOXKe J]a JoBefle O yMamemha MOHETAPHUX pe3epBIU [pKaBe IpUjeMHUIIe
y/arama, 13a30Be BOJIATMIHOCT HeHe BalyTe M OTeXa jOj YPeHO U3MMUpere
mehyHaponaux dunancHjckux o6asesa.’” Ympaso 36or Tora, cmo6oma
TpaHcdepa cpefcTaBa FOTOBO HUKAJ Huje anconyTHa.26 Yo6uuajeHo je fja ce
orpaHmyema cnobosie TpaHcdepa cpefcTaBa fene y TpU IpyIle: OrpaHNderbha
yC/IOB/b€HA 3aXTEBOM IIOIITOBAIba IPOINNMCA [p)KaBe IPUjeMHMIIE y/Iarama,
OrpaHNYeba YCIOB/beHa 3aXTeBOM IOIITOBamba Ipomnuca MehyHapogHor mo-
HeTapHOT oupaa n/mm CBeTCKe TProBUHCKe OpraHm3alyje 1 Mepe HoTped-
He 3a peBasumaxere nopemehaja mmarxor 6umanca.?’

YcnoppaBamwe cnoboe TpaHcdepa cpeficTaBa MOIITOBAKEM IIPOINCA
Ap>KaBe IpUjeMHMLE yIarama MpefcTaB/ba HAjIPUMMaM/bUBIj/ HAaYMH (op-
MYJIMCala OBOT CTAaHJAap/a 3a Jp>KaBy NIPMjEMHHULLY, jep OHA 3aIIpaBO Ha OB3j
Ha4MH MOXKe [ja YHYTPALIBbUM IPOINCUMA II0CTaB/ba OTpaHNyema 1060y
Tpancdepa cpeacTaBa Kako rof cMaTpa 3a motpe6Ho.? JacHo je ma oBo mpak-
TUYHO 3HA4M Jja je CYIITMHCKA cnobosia TpaHcdepa cpefcTaBa caMo JieK/a-

24  Bup. 3akoHa o ynmaramuma, 4. 9.
25 J. Salacuse, 284.

26  Kao msyserak ce Mo)ke HaBeCTM 4IaH 5 HeMaukor Mopena cropasyma o HOACTUIIAKY U
3aIITUTY yaarama u3 2008. rofguHe, JOCTyNaH Ha ajpecu: https://www.italaw.com/sites/
default/files/archive/ital025.pdf, 19. 11. 2021.

27  3a oBakBy KIacuuKalyjy orpanndemna sug. Abba Kolo, Thomas Wilde, ,,Capital Trans-
fer Restrictions Under Modern Investment Treaties®, Standards of Investment Protection
(ed. August Reinisch), Oxford University Press, Oxford, 2008, 213-217; C. Kern, 879-880;
Mapxko JoBanosuh, MaitiepujantoipasHu cidangapgu mpeimimana cilipaHux gupekimHux
ynaiawa, IlpaBHu dakynrer YHusepsuteta y beorpany, Beorpazn, 2019, 261.

28 M. JoBanosuh, 262.
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PaTOpHO 3ajeMYeHa, IITO He MO)Ke OMTM y CKIaJy ca MHTEepecuMa 1 I0Tpe-
6aMa cTpaHOr yiarada. 3aTo, y HOBMje BpeMe MelyHapofHI MHBECTUIIMIOHN
CIIOpPasyMI Ha PaslIM4NTe HayMHe CY>KaBajy MaHEBAPCKU IPOCTOp Ap>KaBe
IpUjeMHUIIE 32 OTpaHNYer-e OBOI CTaHapAa TpeTMaHa. Ilpumepa paju, He-
[aBHO IOTIMCAHY y30eKICTaHCKO-jyKHOKOPEjCKYU CIIOPa3yM O NMOACTULIAY
U 3alITUTH y/Iarama ca jeHe CTPaHe II0CTaB/ba 3aXTeB Jla MEpe OrpaHNyYerba
cnobonie TpaHcdepa cpefcraBa Oyay HeMVICKPMMIHATOPHE U IIpefyseTe Y
1o6poj Bepy, a ca Apyre CTpaHe MX JJ03BO/baBa CaMO OHJIA KaJia ce TMYy OaH-
KPOTCTBa, MHCONIBEHTHOCTH M 3alUTHUTE IIOBEpUIaLia, N3/jaBamkba, TProBama I
Ipefy3/Mama APYIUX pafibyl y Be3M Ca XapTujaMa Off BpeJHOCTH, KpMBUI-
HMX VIV JPYTUX Ka3HEHUX fiela, GMHAHCYjCKOT M3BelITaBamba U U3BPIIeHha
CYACKMX M YIpaBHMX OJJIyKa, YK/bydyjyhm m omnyke o mrahamy mopesa u
OPYTUX jaBHUX IIPUXOfA.

Cranpapp cnobone TpaHcdepa cpencraBa y MebyHapogHuM criopa-
3yMMMa O 3alTUTHU y/lIaramba MOXKe Ja Ce OTPaHNYM M YCTIOBOM IIOIITOBaba
omnyka m mpomuca MebhyHaponHor MoHerapHor ¢onpa u/mwmm CseTcke
TProBMHCKe opraHmsanyje. Tako, mpumepa papgu, wian VI(1) Crnopasyma o
ocHuBamwy MebyHaponnor MmoHeTapHor ¢oHpa opnamhyje ®onp ga off gpKa-
Be-YIaHUIIe 3aTPaXV yBoDemwe Mepa KOHTPOJ/IE IPEeKOTPAHNYHNX KaIlUTal-
HMX TPaHCaKIMja Kako 61 ce CIIpeyuyo HaIIM Of/IMB KalluTa/a U3 Te IpXKaBe,
¥ TMMe 130erIa CUTyaluja y Kojoj 61 Ta fp)KaBa-WwIaHMI[Aa MOpasa fja 3aTpa-
xu nomoh @onpa fga 6u npeBasuiia Temkohe y ogp)kaBamwy CTaOMIHOCTI
nmatHor 6wnanca.>’ U npaso CBeTcke TProBUHCKe OpraHm3anuje mpensuba
MoryhHocT ma wianune OpraHusalnuje yBefy Mepe OrpaHudema caobofe
TpaHcdepa CpefcTaBa, amM TO YMHM TAaKO LITO CaMO HABOAM CUTYyaLuje y
KOjMMa je J03BO/beHO Ipubehn TakBMM MepaMa OrpaHNYerba, JOK Y HOITIeRY
BIXOBe KOHKpeTnsanuje ymnyhyje Ha npasmwia MehyHapogHor MoHeTapHOT
donpa.

KonauHno, cnobopa TpaHcdepa cpepcraBa ce MOXe OTPaHMYNUTY U
MepaMa IMOoTpeOHNUM 3a IpeBasmiaxerme nopemehaja mwiatHor 6mmanca. JJo-
3BO/baBalbeM OBOT OTPaHNYEHba Ce 3alpaBO IOCTIDKE CYLITHHA OanaHCcKpa-
ha MHTepeca [ip)KaBe-IPMjeMHMIIe ¥ CTPAHOT yjarada: yjaarad He Tpe6a ma
Oyzie cIipedeH HepasyMHVUM MepaMa M MepaMa IPOIMCAaHUM 0e3 jacHOT u
JIETUTVMHOT TIPaBHOIOMTUYKOL IM/ba, MU M JpXKaBa-NpUjeMHNLA Tpe-
6a pa Oyzme y MoryhHOCTH fia mpefysMe OHe Mepe Koje Cy HEOIXOfjHe KaKo

29  Bup. CriopasyM o IOACTULIAEY M 3aLITUTH yarawa u3 2019. rogune nsmehy Peny6mmxe
Kopeje u Y36exucraHa, JOCTYIIHO Ha afpecu: https://investmentpolicy.unctad.org/interna-
tional-investment-agreements, 19. 11. 2021, ur. 6 cT. 3.

30 CrnopasyMm o ocHuBamwy MebhyHnaponHor MoHeTapHor ¢oHpa (Articles of Agreement of the
International Monetary Fund), foctynHo Ha anpecu: https://www.imf.org/external/pubs/
ft/aa/index.htm, 10. 11. 2021.
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O 3alITUTM/IA CBOjy MAaKPOEKOHOMCKY CTabmmHOCT. VI 3aro, 6aum y 1umy
06e36ehnBarma a 0Bo 6anmaHcupame MHTepeca Oye MWTO 60/be MOCTUTHYTO,
HOBMjM CIIOPAa3yMM O 3aIUTUTHU yJlararma IPOINCYjy UM [OflaTHE YC/IOBE Koje
orpaHNYera OBOT TUIIA MOPAjy fia UCIIyHe, a TO Cy: 1) fa 6YAY HeAUCKPUMM-
HaTOpHa; 2) Aa Oyny ¢popMynucaHa Tako fa ce msberaBa HemoTpeOHa IuTe-
Ta 110 eKOHOMCKe 1 (pMHAHCHjCKe MHTepece Ap)KaBe IOpeK/Ia yrarada; 3) na
He IpeMalllyjy oOuM HeOIIXOaH 3a IpeBasuIaXerme Tellkoha 360r Kojux cy
yBefieHe; 4) ma Oyy nIpuBpeMeHe U Ja ce IPOrpecUBHO YKUJAjy KaKo ce Ma-
KPOEKOHOMCKA CUTYaIlja y pyKaBy-TPUjeMHUIM Mo6obimaBa.’!

Kao mro je pedeno, cnobopma Tpancdepa cpencraBa npensubeHa je
U CPIICKMM 3aKOHOM O ynaramuma. dman 9 cras 1 oBor 3akoHa IpOINUCYje
fla CTpaHM y/arad MMa IIpaBo Ha c1obofaH TpaHchep CpeicTaBa ,HaKOH
mnahama CBMX NMOPeCKMX M APYTUX oOaBes3a IO OCHOBY jaBHUX IPUXO#A“ 1
,y Ckmamy ca 3akoHom“>? CpepcTa obyxsahena cro6omom Tpancdepa cy
meduHMCaHa KaTerOpujalHo, Kao ,(MHAHCHjCKA M [ipyra CPeficTBa y Be3u
ca ymarameM', a IpUMepa pafu Cy HaBeNeHU HIUXOBU TUIVYHM IOjaBHU
obmy: npuxoau (HVBMAEH/e, HAKHaZle 3a Kopuinhemwe IpaBa MHTENIEKTY-
aJlHe CBOjUHE U IPYIMX CPOJHMX IIpaBa, KaMaTe U JIp.), MMOBMHA Koja yia-
raqy IpuUIajHe MOC/e Tallelba MPUBPENHOT APYLITBA, OZHOCHO Ha OCHOBY
IpecTaHKa YroBOpa O y/aramy, M3HOCK AOOMjeHM Of Ipojaje ymena Min
aKIyja y KaluTalxy NPUBPETHOT APYLITBA, USHOCH JOOUjeHM Of JOIYHCKUX
yIIaTa ¥ HaKHaje Ofi eKCIpoIpHujauuje, OGHOCHO Jpyre Mepe ca CINYHUM
nejcreom.” Jlakme, 3akoH O ymaramuMa yCloBbaBa cno6omy TpaHcdepa
CpeficTaBa ImoluToBameM gomahux npomyca. OBO CYLITUHCKM KOHCYMUpaA Y
mpyra fiBa Moryha orpaHudema oBOr cTaHAapaa. TuMe ce, ca jemHe cTpaHe,
npxaBu obesbehyje Hajumpu Moryhm mMaHeBapckm IpOCTOp 3a JOHOIICHE
Mepa 3a 3aIITUTY MAaKPOEKOHOMCKe CTaOMIHOCTH 4, Ca ipyTre CTpaHe, 3aKOH
1 y norneny GopMycama OBOT CTaHAApAia 0CTaje JOCIeaH IPUHIUITY KOju
yCBaja 1 y IOIIeNy APYTUX CTaHAAapAa TPeTMaHa — Ha4eTHO UX IPOKJIaMyje,
a/IM BUXOB KOHKpeTaH JOMalllaj U YCIOBe Y)XKMBama noppebyje moce6Hum

SaKOHI/IMa.34

IllTo ce Tnue MelhyHapomHuX cropasyma O 3alUTUTM y/Iarama Koju
o6asesyjy Perrybnuxy Cp6ujy, y muMa Cy IpUCyTHa CBa TPY HAIpes HaBe-
lieHa TIpucTyma MoryhHocTu orpaHmuema cnobope Tpancdepa cpeacrasa.
Taxo je, mpuMepa pajiu, YC/IOB IIOIITOBAaMa IPOIMNCA [p>KaBe IpUjeMHIIIe

31 Bug. Cnopasym usmeby Maypunujyca u Erunra o y3ajaMHOM MOACTULIABY U 3aIUTUTH
ynarama u3 2014. rofyHe, TOCTYIIHO Ha afpecu: https://investmentpolicy.unctad.org/inter-
national-investment-agreements/treaty-files/3285/download, 19. 11. 2021, 4. 8 cT. 4 1 5.

32 Bup. 3akoH o ymaramuma, 4l 9 cT. 1.
33 3aKoH o0 ymaramMma, 4i1. 9 cT. 1.

34 Bup. y ToM cMucny 3aKOH O ylaramMMma, 4i. 4, 6-8.
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ynarama npuxsahen y criopasymuma ca Ykpajurom® u Jlutsanujom.>® Yemos
THOIITOBama MpomMca u ofnyka MehyHapogHor MoHeTapHor donma u/mm
CBeTcke TproBuHCKe opranmsanuje (mro 3a Pemy6nuky Cp6ujy TpeHyTHO
HIje pelleBaHTHO OTpaHMYEere jep jOIl YBEK HMje MocTana YwiaHnia CBeTcKe
TProBUHCKe opranmusanuje) npuxsahen je y cmopasymuma ca Kasaxcranom®’
u Asepbejanom,®® 1ok je yBobeme Mepa MOTpeGHMX 3a MpeBasMIaXeme
nopemehaja TTaTHOT 6MTaHCA O3BO/HEHO CropasymuMa ca Typckom® u

Uspaenom.*

IV OcBpt Ha omuiTa npaBuIa o pacnofeny Jo0uTn

ITpaBo wIaHa IpMUBPEIHOT APYIITBA Ha JOOUT WM IPaBO Ha ydelrhe
y BOOUTH je alCTPaKTHO WIAHCKO IIPaBO, Koje II0CTaje 0OIUIaIIOHO IPaBo
TeK Kajla OJTyKa o pacriofienut jo6utu 6yze nonera.*! [ipyrauuje peueno, au-
BUJIEHJa IIPefiCTaB/ba KOHKPETM30BaHO IPaBo Ha ydenrhe y moOuTy, ofHO-
CHO JIe0 JOOUTM KOjy CKYIIITMHA [APYLITBA OIy4YM [a PAacIOfenu CBOjUM
YJIAHOBUMA, aKO Cy UCIyIeHU 3aKOHOM npenBubenn ycnosu. Vicnmare 4ma-
HOBVIMa JIPYLITBa Moryhe cy 10 pasHMM OCHOBMMa, Of KOjUX je AVMBUMEHZA
caMo jefaH. 3a aHaNIM3y y OBOM Pajly 3Ha4ajHa je M MCIUIaTa WIAHOBMMA 11O
OCHOBY 3ajMa Koje je WIaH ofo0p1o APYLITBY, alu U UCIUIATa WIAHY 3a OT-
KYIl BeTOBOT yZe/Ia, Koje Tpeba pasIMKoBaTy Off MHCTUTYTa pacIlofiene Jio-
6urn.*? Tlpasua o pacrofienyt fO6UTH y 3aKOHY O HPUBPEHUM APYIITBH-
Ma perymcaHa cy moce6Ho 3a cBe uetupu npensubere popme npuspegHmx
npymrasa.*

35 Bup. Cnopasym usmely CPJ 1 Ykpajute o y3ajaMHOM IOACTULIAY U 3aLITUTH y/Iarama,
Cnysmbenu nuciti CPJ - MY, 6p. 4/01, @t 6 cT. 1.

36  Bup. Cmopasym msmehy CHI u JIuTBaHuMje O y3ajaMHOM IIOfCTULIAIY M 3alITUTH
ynarama, Crysbenu nucii CLIT - MY, 6p. 10/05, €. 6 cT. 2.

37 Bup. Cnopasym usmeby Cp6uje n Kasaxcrana o ysajaMHOM NOACTMLIaIby ¥ 3alITHTH
ynarama, Cryxbenu inacnux PC - MY, 6p. 3/11, 4. 6 cr. 5.

38 Bup. Cnopasym usmeby Cpbuje u Asep6ejiiaHa 0 HOACTUIIAKY M Y3ajaMHOj 3aLITUTH
ynaramwa, Cnymbenu inachux PC - MY, 6p. 8/11, 4. 7 cT. 6.

39  Bug. Cnopasym usamehy Cp6uje u Typcke 0 y3ajaMHOM ITOACTULIABY U 3aIUTUTH y/Iarama,
Cnymcbenu inachux PC — MY, 6p. 12/18, 4. 8 cT. 4.

40 Bup. Cropasym nameby CLIT u V3paena o y3ajaMHOM NOACTULIAIY Y 3aIUTUTH y/arama,
Cnyscbenu nuctii CLIT - MY, 6p. 23/04, 4. 6 cT. 2.

41 Bup. 3opan Apcuh, ,IIpaBo akiuoHapa Ha #uMBUAeHAY, IIpaso u upuspega,
6p. 11-12/1997, 11-12.

42 Bup. BuiIe 0 OCHOBaMa 3a ucIiary y: Mupko Bacuwesuh, Tatjana Jespemosuh Ilerpo-
Buh, Jenena Jlenetuh, Komiianujcxo tipaso — tipaso tpuspegrux gpywiitiasa, beorpap,
2020, 175.

43  3akoH o mpuspemHuMm papymrteuMa — 3OIIN, Cnymbenu inacuux PC, 6p. 36/2011,
99/2011, 83/2014 - mp. sakoH, 5/2015, 44/2018, 95/2018, 91/2019 u 109/2021.
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Kapa je ped o opTaukoMm ApYIITBY, JOOMUT ce pacIofie/byje opTaruMa
Ha jefjHaKe Jie/IoBe, IIPU 4eMy YTOBOPOM O OCHUBamby MO)Xe OMTH Jpyradnmje
ompebeno.** Curyanuja je mpyraunja xaja je ped 0 KOMAaHMTHOM JPYIIT-
By. Hanme, y KOMaHAWTHOM [pyIITBY, KOMIUIEMEHTapy U KOMaHAUTOPU
Y4ecTByjy y pacropeny foOUTH CpasMepHO CBOjUM YAielMMa, aKO YTOBOPOM
0 OCHUBamYy Huje npensubeHo ppyradmje.”” Y ApymTBMMa ca OTPAHNYEHOM
ofiroBOopHoIIhy, oITe je IMpaBMUIO Jja je MpaBoO YIaHa Ha ydemhe y 1o6UTn
CpasMepHO HeroBoM yaeny. Vimajyhm y Bupy ma je ped o [UCHO3UTMBHOM
HpaBWIY, OCHUBAYKMM aKTOM MO)Ke O6uTu ppyradmje npegsubero. Ipyrum
pedrMa, UCIUIaTa JOOUTY Ce He MOpa BPLINTY CPasMEpPHO yAeNTy y OCHOBHOM
karray.*® Op ommrer mpaBuia, U3yseTak MOCTOM M Kajia je ped O COT-
CTBEHMM YJe/MMa ¥ COIICTBEHUM pe3epBMcaHuM yaenuma. Hanme, comcrse-
HU YN, Ka0 HM pe3epBMCAHNU COIICTBEHM yAeIM He [ajy IpaBo Ha ydemhe
y noburn.”” O pacomenu pmobutu omrydyje ckymmTMHAa ApymTBa, 2/3
BehmHOM off yKymHor 6poja r1acoBa cBux wiaHoBa. ~ CkymtuHa oppebyje
¥ JaH CTUIIama IpaBa Ha ydemrhe y gobury, kao u gaH ucmate. CrydajeBe
Kajla CKYIILITMHA OIy4M [a AUBMAEHAA He Oyme pacrmope/beHa Tpeba pa-
3IMKOBaTM Off C/IydajeBa Kajla HeMa YC/lIOBa Ja AMBUJEHMA yomuiTe Oype
pacnopie/beHa. [la 6u mobut mMorya fa Oyzne ucmrahena, He camMo IITO je MOpa
6ury, Beh u pyru ycinosu Mopajy 6utu ucnymwenn. To ce, mpe cera, ofHOCH
Ha IPaBW/IO O OrpaHMYery Iahama, Koje CIy)XM 3a 3alITUTY MOBepuIala
ApymTBa. 3aKoH npensuba u gpyre crienuduyHe CUTyanyje Kaja APyLITBO
He MOXKe Jla BPIIM UCIUIATy HOOUTU WIAaHOBMMA APYIITBA Ca OTPAHMYEHOM
oprosopHomhy. Hanwme, cBe oK [pylITBO He MICIUIATY HAKHAZY yZeIa WiaHa
KOj! je MCTYNMO U3 IPYLITBA, IIOCTOjU 3abpaHa JCIUIaTa JOOUTH YIaHOBM-
Ma.”” Y TOM C/Iy4ajy, ped je 0 3aKOHCKOj 3abpaHy MCIUIaTe AUBUJEHNE. YOII-
mITeHo ropopehn, Ha MCIIaTy JOOUTK WIaHOBMMA IPYILITBA Ca OTPAHNYEHOM
OZIrOBOpPHOIINY CXOHO Ce NMpUMeYjy IpaBWiIa O UCIUIATaMa JUBUIACHAV U
MebynuBuaenau akuyonapumMa. To 3HauM ma [OOUT WIaHOBMMA JIPYLITBA Ca
OrpaHNYeHOM ofiroBopHomhy Moxe fa Oyze mcrmaheHa y HOBIY MuM Kao
nosehame yziena 4iaHOBa, a aKIMOHAPYMMA Y HOBITY W/IM aKI[MjaMa.

IIpema npaBwIMMa Koje 3aKOH O IPUBPEIHUM APYIITBMMA Ipensuba
3a aKIMOHApCKa APYLITBA, CKYMIITMHA MOXe 32 AVBUAECHAY PACIOeINTI
IOONT Koja IpeocTaHe HAKOH Mokpuha rybuTaka Koju cy MpeHeTH U3 IpeT-

44  30I1M, gn. 107.

45  30I1M, gn. 130.

46  3O0IIM, un. 152 u un. 183 crT. 2.

47  3OIIM, ym. 158 ct. 2 u 9. 1596 cr. 2.
48 3O0IIM, un. 211 cT. 2 Tav. 4.

49  3O0IIM, un. 191 cT. 2.

50 He6ojua JoBanosuh, Byk Pagosuh, Mupjana Pagosuh, Komiianujcko aipaso - ipaso
apuspegrux cybjexaitia, beorpan, 2020, 136 u 493.
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XOJTHUX TOfINHA U pacnofierie To6uTu 3a pesepse.”’ YKommKo Huje 6110 mpe-
HeTUX rybuTaka HUTH Cy pesepBe npensubeHe, JOOUT ce MOXKe PACIIOREIUTI
y3 IOLITOBake MpaBuIa O orpaHndeny Ivrahamwa. OQIYKOM CKyNIITHHE O
pacriogenu gobutu ogpebhyje ce u MSHOC AMBUIEHNE U POK 32 UCIUIATY, KOjU
He MOXKe OMTU Iy>Ku off 6 Mecely Of aHa JOHOLIEHa OfIyKe O MCIUIATU
muBufeHfe. Tek HAaKOH MOHOIIEHA OAJIyKe, aKIMOHAp IIOCTaje IIOBEpuIall
OpyIITBa 32 M3HOC AuBMJeH[e. VicnnaTta guBuaeHfie BpIIM Ce y CKIafy ca
IpaByMa Koja IIpou3iase 13 BpPCTe U KyIace akiija, a CpasMepHoO Opojy akiuja
Koje aKIMoHap I0Cefyje Y YKYIHOM 0pojy akumja Te Kiaace.” OBO IPaBUIO
je 3a pas3/uKy of IpaByIa Koje BaXKyl 3a VICIVIATy JOOUTY YWIAHOBMMA JPYIIT-
Ba ca OrpaHMYeHOM ofrosopHouhy mmmepatuBHo. CBaku CIIOpasyM WIN
aKT IpyIITBa KOjUM Ce€ Jajy MOTOZHOCTM IOjeMHMUM aKLIMOHApMMa y OKBIU-
py ucre Knace je HMIITaB. Jlakiie, Huje JO3BO/bEHA MCIIATa JVBULEHTE CAMO
HOjeiTHIM aKLIMOHAPMMA, JOK Ce [PYTUM MMaoLMMa JMCTe K/ace aKIMja TaK-
Ba UCI/IaTa He BpIIN. VIcTo Tako, HIje 103BO/bEHO U3BPUIUTY UCIIIATY OUBU-
HeH[V MOjefVHMM aKIMOHAapMMa CaMo 3a jefaH Opoj akijuja MCTOT MMaolLa,
OJIHOCHO MCIUIATY KOja Huje cpasMepHa Opojy akiuja Koje mocenyjy. Kaza je
ped o CIelVjaln30BaHNM APYLUITBUMA, Kao LITO Cy OaHKe, CIIeLMjaTHU IPO-
micy npepsubajy 1 gogaTHe yC/IoBe 3a paclofeny AVBUAEHIMN.

Crmcak akIMoHapa Koju MMajy IIpaBo Ha AVBMAEHAY yTBpDhyje ce Ha
IaH aKIyoHapa. Taj maH mwim MeTox mweroBor ofipehuBama MoXxe ce ofpeny-
TY CTaTyTOM, a YKOJIVKO CTaTyTOM Huje mpenBubeH, oxppebyje ce ommykom
0 VICIUIATV AMBUJEHAN (CBAaKaKO y CK/Ialy ca METOAOM 3a ofpehuBame ako
je oH mpenBubeH cTaTyTOM). AKO KOJ jaBHOT aKI[MOHAPCKOT APYIITBA JaH
IVBUAeH[ie HUje ofpeheH cTaTyToM, Taj JaH He MOXKe OMTU paHMjU Off laHa
aKIVIOHapa (JeceTy JlaH IIpe [jaHa OAp>KaBarba CeJHMIe CKyIITHHe). InBu-
IeHpa ce ucirahyje akMoHapy ca CIMCKa YaK U aKO OH IIpeHece aKIyje Ha
OCHOBY KOjUX je CTeKao IIpaBo Ha AMBMJEHNY IIOC/Ie JaHa JUBUAEHIE.

IpymrBo Moxxe mrahartu ayuBupeHny u usMehy pemoBHUX cefHUIA y
Omo Koje BpeMe, Kajia Cy VICHYHeHM 3aKOHOM mnpepBubenn ycmosu. Taksa
AVMBUEH/la HasuBa ce IpuBpeMeHa wiu Mebynueupenpa. OBo mpaBmio je
TVICTIO3UTHUBHO, T1a C€ CTaTyTOM MOXKe ApyTraudnmje npenpupetu. CTaTyToM je
takobhe mMoryhe npenBuzeTn ga omayKy o pacropenmu Mehyausunenne moHo-
cn of60p AMPEKTOPa, OFHOCHO HaJ30PHM OO0, &I Ce Y TUM CITy4ajeBuMa
AVMBMAEH/Ia MOXKe IUIATUTY CaMo y HOBIY. AKO CTaTyTOM Huje npensubeH
[aH 3a UCIUIATy MehyauBupeHau, Taj faH ce oxpebyje ommykom o ucriatu
mebynuBunennn. 3akon npensuba gBa ycnoBa 3a ucIaty Mehyausunenme —
7la M3BEITajy II0Ka3yjy fia je APYIITBO OCTBAPUIIO JOOUT KOja je pacIIONoxKm-
Ba I IOBOJbHA 3a MCIUIATY U Jja u3HOC MehynuBupennn Huje Behn op ykymHe

51 3OIIH, un. 270.
52 30IIM, uyn. 271 crt. 4.
53  Bug. 3axoH o 6ankama, Cayswbenu inacux PC, 6p. 107/2005, 91/2010 u 14/2015, u. 25.
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HOOKTH KOja je OCTBapeHa HAKOH 3aBpIIeTKa IPeTXOfHe IIOC/IOBHE TOJJHE
yBehane 3a Hepacnopeheny mo6uT 1 M3HOCE pe3epBM Koje ce MOTy KOPUCTH-
TU 3a Ty HaMeHY, a yMameHe 3a yTBpheHe IyOUTKe M M3HOC KOju ce Mopa
YHETH y pesepBe y CK/IaJjy ca CTaTyTOM ¥ 3aKOHOM. Y CYIITVHY, pacHofena
IOOMUTH MOXe Jla Ce 3aCHMBA Ha PeOBHOM (PUMHAHCH]CKOM M3BEINTajy Kaja
ce ucmtahyje TOOUT U3 NPETXOFHMX IOCTIOBHUX TOAMHA VIIM HA BAHPETHOM
¢uHaHCHjCKOT M3BemTajy Kaja ce mcirahyje texyha mob6ur koja jomr Huje
IpUKa3aHa y peOBHOM TOMIIbeM (PMHAHCUjCKOM M3BELITA]y.

V 3a6pana ucmiare goOuTi/guBUgeH e

Peaxnyja gp>xaBe Ha IMaH[EeMMjy M3a3BaHy KOPOHA BUPYCOM 3axTeBasla
je IOHOIIIere HOBYX ITPOIICA YMjH je I1/b 6110 puarohaBare HOBOHACTATIO]
curyanuju. Hanme, 6uio je HeonmxomHo y6/ma>KnTu eKOHOMCKe IMOCIeNIIE, aIn
1 oMoryhMTy HacTaBak IIOCTIOBama IPUBPESHUX cybjekara. Y obmactu mo-
CTIOBHOT IIpaBa, 3Ha4ajHe Cy He caMO KOMIIaHMjCKOIIpaBHe Mepe, Beh u mpyre
Mepe Koje ce IpUMeYjy Yy KOpelTanyji ca \bIMa, Kao IITO Cy Mepe Y obmacTn
HIOPeCKOT 1 pafHor mpasa. Melhy KoMIaHMjcKOpaBHMM MepaMa II0ce6HO je
3HayajHa 3abpaHa MCIUIaTa JUBMACH/Y, KOja je ¥ IpeaMeT aHa/lu3e y OBOM
pany. Ilopen Te Mepe, 6une cy npensubene u passe gpyre, Mehy kojuma cy
IIOMepame POKOBA 3a MOJIHOLIEHhE TPOMECEYHNUX M3BELITAja O peanmusalujn
TOZIMIIEbET, OFHOCHO TPOTOAMIIIIHET IIPOrpaMa IoC/IOBamka jaBHNUX Ipexyseha
3a BpeMe BaHPEHOT CTamba,”” TOMepae POKOBa 3a Oflp)KaBambe pefloBHe
CeflHMIle CKYNIUTVHE IPUBPEJHOr APYIITBA U [OCTaB/balbe TONUIIBUX U
KOHCOMMIOBAHMX (PMHAHCH]CKIX M3BEIITaja MPUBPENHNX cy6jekara,*® satum
IpaBu/Ia O MOCTYNAlY y Be3) Ca IPMMEHOM POKOBA y YIIPAaBHUM IOCTYIIIIN-
Ma 3a BpeMe BaHPEHOT CTama,”’ KOjU je 3HadajaH ca acleKTa perucTpanuje

54 Bmapgummp JK. Mapjancku, ,Pacniofena go6uty 4aHOBMMA [PYIITBA Ca OIPAaHNYEHOM
opropopHouhy 1 pasiuke y OZHOCY Ha Jipyre UCIIaTe KOPIOPAaTUBHO-IIPaBHOT Kapak-
Tepa“, 36opruk pagosa IlpasHoi paxynitieitia y Hosom Cagy, 6p. 1/2020, 221.

55 VYpenmba o moMepamy poka 3a IOJHOIIEHe TPOMECEYHNX M3BEIITaja O peaM3aliyji ro-
IMILIISET, OfHOCHO TPOTOAMIIIbET IPOrpaMa IOCTOBalba 3a BpeMe BaHPEJHOI CTaiba
Hactanor ycnen 6omect COVID-19 usasBane Bupycom SARS-CoV-2, Crysbenu ina-
cHux PC, 6p. 54/2020.

56 VYpenba o moMmepamy pOKOBa 3a Ofp>KaBarbe PefJOBHE CefHMIIE CKYILITHHE IPUBPETHOT
APYLITBA M [OCTaB/badibe TONUIIBUX U KOHCOMM[OBAHMX (UHAHCHjCKUX M3BeIITaja
IPUBPEJHUX APYILITaBa, 3afpyra, APYIMX IPAaBHMUX IUIA U IPefy3eTHMKA, Kao I
POKOBa 3a TIOJHOLIIeIbE IIPMjaBa 3a IIOpe3 Ha JOOUT 11 ITopesa Ha IPUXOJ Off CAMOCTaIIHe
[IeMaTHOCTH, BakKerba NMULEHIY OBIalINeHnX peBnsopa I MULEHIM 3a BpIIee IIPOoLeHe
BPEIHOCTH HEMOKPETHOCT! KOje MCTMYY 3a BPeMe BaHPEJHOI CTamba HACTAJIOr YCIIeN
6onectu COVID-19 musasBane BupycoM SARS-CoV-2, Caymbenu inachux PC, 6p.
57/2020.

57 VYpenmba o NIpuMeHV POKOBa y YNpaBHMM HOCTYIILMMa 3a BpeMe BaHPEJHOT CTama,
Cnymbenu inacnux PC, 6p. 41/2020 1 43/2020.
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NpUBpENHUX Cybjekara, aqy M II0jeJHOCTaB/beibe IOCTYIKA 3a M3JlaBarbe
OY>KHMYKMX XapTHja Of BPEJHOCTY 332 BpeMe BaHPENHOT CTamba, OFHOCHO Y
poKy op 180 mana of HeroBor npecTaHka.

1. 3a6paHna ncnare OOUTH 32 KOPUCHUKE MOTOFHOCTH

IMoppuika npuspenu y Cpbuju obesbehena je 6pojunm ypendbama u
3aKkoHVMMa. 3HauajaH 6poj ypenaba 1 3akoHa kojuMa ce ypebyje mpaBHU Ok-
BYIP 3a JlaBaibe IOJAPLIKe NPUBPESHUM Cy0jeKTUMa y YCIOBUMA MaHAeMUje
IpeBUyieo je ¥ 3a0paHy McIUIaTe JOOUTU, OHOCHO AVBUMICHNIU Kao YC/IOB
KOjU IPUBPENHM CYOjeKT MOpajy MCIYHUTHM fia OM OmIM KOPUCHUIM pas-
HMX TmorogHocTy. JIoryka sabpaHe McIUIaTe JVBUICHIM He OITIefla Ce CaMo
y CIpedaBamy Tpollema CPefcTaBa Koja je APYLITBO Kao moMoh fo6mo ox
ApKaBe WIN HUje MOPAlo Ja YTPOLIM 3a HaMUpeme Hoclenux obasesa Ha
pacnozieny mmBupeHpy, Beh n xao ocurypaBame ma he gpymrso mohm ma
HaMIpyje cBoje o6aBese, IOCEOHO ITpeMa Ap>KaBy, a/mu 1 ob6aBese 3a uuje je
CTy belbe JIpKaBa jIajia rapaHiujy.”’ EBUIEHTHO je 1a y OBUM ClTydajeBuMa
foNasy 10 Cykoba MHTepeca WIAHOBA [PYIITBAa M MHTepeca JMIjA U3BaH
APYIITBA, a IMOCEOHO [pXKaBe. VIHTepeCaHTHO je Ha Cy IMOjefuHM CyOjeKTn
OIUIY4IMIN [ia He PacHofie/byjy BOONT, Mako 3abpaHa MCIUIaTe ZOOUTHU Huje
6una npegsubena mpommcuma. VI kxapa je 3abpana mobutu mpepsubeHa,
Tpeba MMaTH y BUAY [ia TaKBy 3abpaHy IpUBpefHM CyOjeKTM IpuXBarajy
106pOBOJBHO, opene/byjyhnu ce fa He uctahyjy fO6MUT CBOjUM 4IaHOBUMA,
KOju ¥ IOHOCE Haj3HavajHUje OfiIyKe y NPUBPENHOM IPYLITBY.

ITpema Ypen6u o ¢ycKagTHMM ITOTOFHOCTUMA VM JUPEKTHUM JlaBambuMa
HpUBPESHNM CYOjeKTMMa y IPUBAaTHOM CEKTOPYy M HOBYaHOj momohnu
rpabaHnMa y nwpy ybOmakaBama eKOHOMCKMX ITOC/TIEAMI]A HACTAINX YCIIer
6onectu COVID-19 us 2020. roguHe, jefan o ycmosa 3a Kopuihemwe ¢u-
CKaJIHUX TIOTOJHOCTY M AMPEKTHMX flaBama u3 Oylera je 3abpaHa McIuiate
muBupenan.%’ Hanwve, cy6jextima Koju ce ompefierne 3a kopuinherse ducka-
HMX HOTORHOCTY ¥ AMPEKTHUX JlaBama u3 Oylera 3abpameHa je ucIara am-
BUJIEHAM J10 Kpaja 2020. roauHe. IIpuBpenHu cy6jekT y IpUBaTHOM CEKTO-

58  VYpenba o MOCTYIKY 3a M3aBarbe JY>KHUYKUX XapTija of BpenHoctn, Cryxbenu inacnux
PC, 6p. 54/2020.

59 Antonella Sciarrone Alibrandi, Claudio Frigeni, ,Restrictions on Shareholder’s Distri-
bution in the COVID-19 Crisis: Insights on Corporate Purpose®, Pandemic Crisis and
Financial Stability (eds. Christos V. Gortsos, Wolf-Georg Ringe), European Banking In-
stitute, Frankfurt am Main, 2020, 437.

60 VYpenba o ¢uckagHUM IOTOFHOCTIMA U JUPEKTHUM JaBambiMa IPUBPENHNM CyOjeKTiMa
y IPUBaTHOM CEKTOPY U HOBYaHOj omohu rpahannMa y ummpy y6rmakaBarma eKOHOMCKUX
nocnepunia HacTanmux yces 6onectu COVID-19 - Ypenba o ¢puckanHiM IOTOTHOCTAMA
U JUPEKTHMUM faBawbuma, Crysbenu inachux PC, 6p. 54/2020 u 60/2020, €. 16 cT. 1.
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PY CY CBU IpuBpeiHu Cy6jeKTH KOju HUCY KOPUCHUIM jaBHUX cpeficTana,’!

pe3N/ieHTHa IIpaBHa JINIA Y CK/Iafy ca 3aKOHOM O II0pe3y Ha JOOUT IIpaBHMUX
NI, " Pe3UJIEHTHU Npefy3eTHULIM ¥ CMUCTYy 3aKOHA O IOPe3y Ha JOXOJAK
rpahana®® u orpamuu u npencraBHMmTBa cTpaHux npashux amma.*! Ou-
CKaJIHe MOTOJNHOCTM 3a IpUBpefHe CybjeKTe ce cacToje y OfjIaramy HocIe-
noctu 3a mnahame ofpeheHNX jaBHMX NpUXOfAa, JOK AMPEKTHA JaBama U3
OyleTa HoapasyMeBajy HaMeHCKa 6eclioBpaTHa HOBYaHa CpeicTBa, Oymyhnm
Ia ce MOTy KOPMCTUTM CaMO 3a MCIUIaTe 3apajia ¥ HaKHaJle 3apaja 3alo-
cnenymMa. DuckanHe MOTOJHOCTH, OJJHOCHO IIPABO HA OfijIararbe IOPECKMUX
o6aBesa He MOry Jja KOpycTe 6aHKe, APYIITBA 33 OCUTypame M APYIITBA 3
peocurypame, [pyLITBa 3a yIpaB/balbe JOOPOBO/BHUM HMEH3UjCKUM (HOHJIO-
BUMa U TEH3VjCKVM IUIAHOBMMA, JlaBaoly (GMHAHCUjCKOT NM3UHTA, I/IATHE
VHCTUTYLYje M MHCTUTYLIMj€ €IEKTPOHCKOT HOBLIA KOja ITPEeiCTaB/bajy BEMMKa
IIpaBHa JIMIIa IIpeMa 3aKOHY KojuM ce ypebyje paLIyHOBOJICTBo.65 Ha6pojana
JINITa HeMajy TPaBo HU HA YIUTATy 6ecroBpaTHUX HOBYAHMX cpencTaBa.®

Ypenba o puckaaTHUM IOTOFHOCTUMA ¥ AMPEKTHUM faBambuMa Ipu-
BpelHUM cybjexktuMa mnpensuba OpojHe ycroBe Koje IpUBpemHU Cy0jeKT
Mopa Ja UCIIyHU fja 6M MOrao fa KOpUCTH (PUCKaTHe HOTOFHOCTU U AMPEK-
THa JaBama u3 Oyyera. Heku off TuX ycnoBa ofHOCe Ce Ha KapaKTepUCTHKe
HPUBPEJHOT Cy6jeKTa, IOK Ce OCTAIM OFHOCE Ha HErOBO IOCTYIAME, M TO
00MYHO HAKOH OIpefie/blBamba 3a Kopuirhemwe norogHocTH. 3abpaHa ycIa-
Te OIVBULEHOY je caMo jefjaH of BbUX. 32 aHa/IU3y y OBOM pajly, 3Ha4ajHe Cy
caMO Mepe Koje ce OfIHOCe Ha IPMBpPEHA JPYLITBA.

61 Cnomcak KOpPMCHMKA jaBHUX CpeficTaBa 4mHM feo IIpaBuMmHMKa O CHNMCKY KOPMCHUKA
jaBHMX cpepcraBa u3 2019. Bup. IIpaBumHuk o crmcKy KOpUCHMKA jaBHMX CpeEfICTaBa,
Cnyxscbenu inachux PC, 6p. 93/2019.

62 Bup. 3akoH o0 mopesy Ha goOuT mpaBHUX /mua, Cnysbenu inacnux PC, 6p. 25/2001,
80/2002, 80/2002 - np. 3akoH, 43/2003, 84/2004, 18/2010, 101/2011, 119/2012, 47/2013,
108/2013, 68/2014 - fp. 3akoH, 142/2014, 91/2015 — ayTeHTMYHO TyMaueme, 112/2015,
113/2017, 95/2018, 86/2019 n 153/2020, u. 2.

63 3akoH o mopesy Ha foxomak rpabana, Caymbenu inacnux PC, 6p. 24/2001, 80/2002,
80/2002 - mp. 3axoH, 135/2004, 62/2006, 65/2006 — ucnp., 31/2009, 44/2009, 18/2010,
50/2011, 91/2011 - opnyka YC, 7/2012 - ycknahenn gus. usH., 93/2012, 114/2012 - ox-
nyka YC, 8/2013 - ycxmabenu mus. usH., 47/2013, 48/2013 - wucmp., 108/2013, 6/2014
- ycxnabenu puH. usH., 57/2014, 68/2014 - pp. 3akoH, 5/2015 - ycknahenu guH. usH.,
112/2015, 5/2016 - ycxmahenn puH. usH., 7/2017 - ycknabenu mmH. usH., 113/2017,
7/2018 - ycknahenn uH. usH., 95/2018, 4/2019 - ycxnabenn gun. nsh., 86/2019, 5/2020
- yckmahenn guH. u3H., 153/2020, 156/2020 - ycknahenu guH. usH., 6/2021 - ycxnahenn
IOVH. U3H. u 44/2021, 4. 7.

64 Tloce6uo Bup. 30I1], un. 567, 573 u 574.

65 VYpenba o pucKasHUM OTOFHOCTIMA Y JUPEKTHUM JaBambyiMa IPUBPEIHNM CyOjeKTMa
y IPUBATHOM CEKTOPY M HOB4YaHOj iomohu rpahannMa y ummpy ybrmarkaBarma eKOHOMCKIX
nocnepuia Hactanux yener, 6omect COVID-19, ui. 4 ct. 5.

66  VYpenba o duckamHUM IOTOTHOCTMMA ¥ AUPEKTHUM AaBamyMa, wi. 10 cT. 6.
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[Inwp ocHMBamba NMPUBPENHOT APYIITBA je YIPaBO CTHUIAe JOOUTH.
CrpeuaBame UCIUIaTa AMBUIEHAN Ioraha MCK/bY4MBO YIaHOBE NIPUBPELHOT
ApYLITBA jep He MOTy Jia YYeCTBYjy Y paclofieny JOOUTH ApyLITBA. YOII-
mTeHo roBopehu, waHOBU ApyiuTBa MOry OmTM (U3MUYKa M IIpaBHA JINIIA,
pomaha mmm crpana.’”’ Ypen6a o uckamHMM MOTOTHOCTUMA ¥ AUPEKTHUM
faBamUMa IPUBPENHNM CybjekTuMa aedyHMIIe JUBUIEH/E Kao CBe VICIUIA-
Te KOje [PyLITBO BPIIM YWIAHOBMMA JIPYLITBA HA OCHOBY aKI[Wja, OJHOCHO
yHena, GOK 4WIAHOBE IIOTPELIHO HasyBa BIACHUIMMA IPUBPENHOT APYILT-
Ba, LITO y OKBMpYMMA IpaBa Huje mpuxsaTbuBo.” Of ommcaHe 3abpaHe
npensuben je u jeman msyserak. Hamme, 1o3Bo/beHa je mcIIaTa JUBUJEH-
fie Y aKIujaMa, OfHOCHO y yaenuma. Vnak, BaxxHo je uctahm fja je ncriara
y akiujama onrtepeheHa ucnymaBameM HofaTHMUX ycnoBa. IIpso, miahame
Mopa 6uTy ogoOpeHo Off CTpaHe aKIMOHapa Kace akIjyja Kojoj ce mrahame
BpIIY, LITO 3HAYM Ja Ce aKI[MOHAap/XMa He MOXKe HaMeTHYTM MCIIaTa AVIBMU-
IeHJe y aKklujaMa, U APYro, AMBUJEHMA ce UCIUTahyje y akIjujamMa Te Kiace.
Camo n3yseTHo, Iwiahamwe ce MOXKe M3BPLUINTY Y aKILlMjaMa Apyre BpPCTe MIN
KJIace ako TakBo IvTahame ofoOpe aKIMOHApM KjIace aKiyja Kojoj ce TaKBO
wiahame BpIIM 1 TO % BehMHOM IPUCYTHUX, Kao ¥ aKIMOHAPY K/Iace aKiyja
y Kojuma ce Bpmm ucmnata, u o ucrom sehunom.*’ Byayhu pa cy y Ypen6u
ynorpeb/beHe pedn ,,CBe UCIUIaTe , HEYINUTHO je a ce 3abpaHa OJHOCK U Ha
mehynusuaenpe. Peu ,,cBe“ 61 MoOITIa IOTpeIIHO fja HaBefle Ha 3aK/by4YaK ja
Cy U Jpyre UCIUIaTe YWIAHOBMMA 3a0paibeHe, Ha IIpUMep, Ha OCHOBY Bpahama
3ajMa WIM OTKYIA aKIjyja, /i TaKo LIMPOKO TyMaderwe He Tpeba ImpuxBaTu-
TY YIIPaBO 300r TOra LITO Ce KOPUCTU TEPMUH AUBUJCH/IA.

Kpmemwe 3abpane ucmiate AuBMAEHAM MofpasyMeBa u oppebhene
cankunje. [Ipe cBera, npuBpenHu cybjextu rybe npaso Ha Kopuinhemwe ¢u-
CKaJTHUX HOTOHOCTYM M AMPEKTHUX JjaBama 13 Oynera. [IpuspegHo gpymir-
BO Koje je m3ryb6uso mpaBo Ha Kopuinhere QpUCKaTHUX MOTOFHOCTU U IH-
PEeKTHUX flaBama u3 Oylera Mopa Jja IUIaTi CBe obaBe3e 4uje je OI0KEHO
wiahame ogoOpeHO 3ajemHO ca mpunajgajyhomM kaMaroM, Kao U Ja M3BpIIN
nospahaj IMpeKTHUX JjlaBaba ca KAMaTOM HajKacHHUje Y POKY Off IeT JaHa Of
llaHa IpecTaHKa npasa. Kamara ce o6padyHaBa off JaHa Kajia Cy o6aBese f10-
criente 3a mahame, OMHOCHO Off JaHA UCIUIATe AMPEKTHOT JjaBama, IO CTOIN
KOja ce o6padyyHaBa 3a Kallllberba y MCIUTATH opecknx obasesa.’! Ha kpajy,

67 Bup. 30T, 1. 9 u 9a.
68  Ypenba o ¢puckamHUM ITOTOSHOCTMMA U JUPEKTHNM JaBambyuMa, Wi 16 cT. 4.
69  30OII[, un. 272 crt. 3.

70  Bum. Mwune Opnosuh, Ilojammeme 3abpane ucmmare gusupenpe y 2020. ropuHu 3a
IIpUMaolle Ap>KaBHe TOMOhN, JOCTYIHO Ha anpecu: https://www.paragraf.rs/koronavirus/
strucni-komentari/pojasnjenje-zabrane-isplate-dividendi-2020-vanredno-stanje.html, ~ 24.
10. 2021.

71  Vpenba o ¢uckamHUM MOTOFHOCTMMA ¥ AMPEKTHUM AaBamuMa, Wi 12 ¢T. 3 u 1. 16
CT. 2.
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npepsubeHa je 1 mpexplajHa OfTOBOPHOCT 3a CybjeKTe Koju muarybe mpaBo
Ha J[UpeKTHA [jaBamba U3 OylleTa 1 He BpaTe M3HOC KOjU Cy IIPUMMIN 3ajefHO
ca mpunajajyhoM KamMaToM [0 IMOKpeTama IIOCTyNKa KOHTpore. Hamme,
npensubeHa je HoBYaHa KasHa y BUCHHMU off 30 1o 70% IPUM/bEHUX AUPEK-
THIUX JjaBama Koja 3a IpaBHO JuIle He MoXKe 6uTy Mama of 500 000 guHapa,
IOK je mpenBubeHN paclioH HOBUaHe KasHe 3a OfITOBOPHO JIMIIe y IPAaBHOM
muny op 50 000 go 100 000 I[I/IHapa.72 Axo npuBpenHu cy6jeKT U3ryou mpaso
Ha ofjlarame IUTahama jaBHUX IPUXOAA U He IUIATH MX Y LEJIOCTU 3ajeffHO
ca mpunagajyhom kamaToM 10 IOKpeTama IOCTYIIKa KOHTpore, KasHuhe ce
HOBYaHOM Ka3HOM y BucuHM of 20 1o 50% m3sHOca OfI0KEHNX jaBHUX IIPU-
Xofia 1 He Matbe off 250 000 fuHapa 3a IpaBHO JIuIle, TOK he OATOBOPHO nuile
OUTK KaXXIeHO HOBYAHOM KasHOM y M3HOCy of 25 000 zo 50 000 ;[MHapa.73

Brnapa Peny6rmuke Cp6uje HacTaBumIa je mporpame momohy npuspen-
HUM Cy0jeKT!Ma y IpUBAaTHOM ceKTopy u 'y 2021. roguuu. Braza je ycBojuna
Ypen6y o yrephusamy IIporpama fupekTHuX faBama u3 6yyera Pemy6muke
Cp6uje npuBpenHuM CybjeKTVMa y IPMBATHOM CEKTOPY y IIM/bY ybmakaBarmba
eKOHOMCKNX ITOC/IefIIa IIPOy3pOKOBaHuX emmpemujom 6omectu COVID-19
usassane Bupycom SARS-CoV-2.”* Tlpuspennu cy6jextu pmedummcanu cy
UICTO Kao y Ypenbu o (puCKaJTHUMM HOTOZHOCTVMMA U AMPEKTHUM JlaBamuMa
npuBpensHuUM cybjextrMa us 2020. roguHe, Ipy YeMy Cy M3 IpaBa Ha OM-
PeKTHa JlaBarba MCK/by4YeHa paHyje HaBefleHa Be/MKa MpaBHa mmua. Vnak, y
norneny 3abpaHe MCIUIaTe AVMBUJEHAV NOCTOje HBe OMTHe pasimuke. IIpema
nparehem IIporpamy Ypenb6e n3 2021. roguse, IpUBpeSHU CYOjeKT KOju CY
VICIUTATVIIA JUBUAEH[E of cTynama IIporpama Ha cHary ma go Kpaja 2021.
HeMajy TIPaBo Ha MCIUIATY IUPEKTHIX NaBama.”” YKOMMKO MM ce IUBUIEH A
VICIUIATH, TIPYMEIbYjy Ce TpaBMIa O TyOUTKY IIpaBa Ha Kopuirheme Aupex-
THUX [jaBama. JInia Koja nsry6e mpasa Ha kopuinheme AMPEKTHUX [JaBamba,
Iy>KHa Cy fia u3Bpule nospahaj cpefcraBa ca KaMaToM Koja ce obpadyHasa
IO CTOIN IIO KOjOj ce BpIM 0OpadyH KaMaTe 3a Kallllbele y UCIUIATU Mope-
CKMX 06aBe3a ITOYEBIIN Of JaHA MCIIATe MOjeAMHAYHUX AVPEKTHNX laBamba,
HajKacHMje y POKY Off TeT JjaHa Of JaHa ITpecTaHKa IpaBa Ha Kopuiheme
AVPEeKTHVX [laBarba. YKOIMKO IPUBPENHM Cy0jeKT Ha Taj HAUMH He IOCTYIIN,
noBpahaj ce BpuM Ha OCHOBY pellema [lopecke ympaBe CXOZHOM IIpuMe-

72 Ypenba o ¢puckanmHuM ITOTOSHOCTUMA U JVPEKTHMM JaBamyuMa, Wi 17.
73 Ypenba o ¢puckanmHUM IIOTOFHOCTHMA U AVPEKTHNUM [aBamuMa, €. 18.

74  VYpenby o yrpbusamy Ilporpama mupexTHMX fjaBama us 6ynera Permy6rmke Cpb6uje
IPUBPETHUM CY6jeKTMMa y IPUBATHOM CEKTOPY y LBy yOIakaBarma eKOHOMCKIX
IocieguLia Mpoy3pokoBanux emupemujoM 6omectn COVID-19 m3asBane BupycoM
SARS-CoV-2, Cnyxbenu inachux PC, 6p. 11/2021.

75 Bup. Ilporpam AMpeKkTHMX HaBama n3 Oyyera Pemy6muxe CpOuje mpuBpemHUM Cy-
6jexTHMa y TIPMBATHOM CEKTOpPY y LWby yOmaxkaBamba eKOHOMCKMX MOCIEfUIa IMpo-
y3pokoBauyx emmpemujoM 6omectu COVID-19 wusasBane Bupycom SARS-CoV-2,
nmeo VI.
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HOM IIPOIINCA O TIOPECKOM IIOCTYIKY ¥ MOpecKoj agmuHucTpanuju. Ilpema
Ypen6bu o ¢uckamHMM IOTOFHOCTMMA M AMPEKTHUM JaBambuMa IpUBpeN-
HMM cy6jektiMa u3 2020. rofuHe, IpUBpeJHN Cy6jeKTH KOju ce omperiene 3a
kopuihemwe IMPEeKTHNUX JAaBamba He MOTy fia ucIviahyjy auBuUaeHe [0 Kpaja
2020. ropuse. IIpema Ypen6bu us 2021. ropuHe, Iepuoz y KojeM je 3a6pameHo
ucrahuBati IMBUIeHIe OTHOCK Ceé M Ha IIepuof IIpe Olpefe/biBama 3a
kopumheme IMPeKTHMX /laBama, IOYeBIIN Off faHa Kazia je IIporpam cry-
o Ha cHary. C pyre cTpaHe, IpeMa je3YKOM TyMademy Ypenbe us 2020.
rOAVMHe TO HMje CTyd4aj, Oyayhu fa ce y 10j ToBopu 0 cybjekTuma Koju Cy ce
onpepenu 3a Kopuinheme AVPEKTHUX [aBama, LITO 3HAYM Ja je K/bydaH
MOMeHAT MpujaB/buBaba 3a Kopuiiheme AMpeKTHUX maBama.’® [Ipyra pa-
3/IMKa ce cacToju y ToMe mto Ypen6a ns 2021. rogune He npensuba nsyserak
IpeMa KOjeM je JO03BO/beHa PacIofena JUBKUEH e Y aKIMjaMa.

Toxom 2020. ropuHe ycBojeHa je u Ypenba o yrBpbuamy IIporpa-
Ma (VHAHCHUjCKe HOApIIKe NPMBPENHUM CyOjeKTMMa 3a Ofjp)KaBaibe JIUK-
BUJJHOCTU 1 OOPTHA CPENCTBA y OTEXAHMM €KOHOMCKMM YCTIOBMMA YCTIeT
nangeMuje COVID-19 nsaspane Bupycom SARS-CoV-2, koja je npectana fa
BaK! JIOHOIIEHeM 3aKOHa O yTBphuBamy GMHAHCHjCKe TTOAPIIKe IPUBPES-
HMM Cy0jeKTuMa 3a ofip>KaBame MMKBUIHOCTY ¥ OOPTHA CPefiCTBA Y OTexXa-
HJM €KOHOMCKUM ycnoBuma ycnen nangemuje COVID-19 usaspane Bupycom
SARS-CoV-2 n3 2021. rogune.”” 3axoHOM je perynucana fofena KpefUTHUX
cpencraBa IpUBpeRHMUM CybjekTuMa Koju cy o 10. gerem6pa 2020. roguse
®omnpy 3a paspoj Penry6nuke Cpbuje nmogHenm 3axrese 3a ofo6peme KpeauTa
y CKJIafy ca MOMEHYTOM YpeOooM, a O KOjuMa HUje OfJIy4eHO JO CTyIamba
3akoHa Ha cHary. Jl Ypen6a u 3akoH IpeaBueny Cy fa IPUBPERHN CYOjeKTn
Koju ce ompepene 3a Kopuiheme cpefcraBa He Mory ucirahmBaTy ayBuM-
meHpge y oppeheHOM mepnony, y3 03BO/bEHM M3y3eTaK MCIUIATe AUBUAEH[E
y aKnujama.

76 Vima MuiUberma fja OBAKBO TyMadele He Tpeba IPUXBATUTH jep Huje .,y AyXy Ypenbe
U HUje y CKIafy ca IubeM Koju mMa 3abpaHa mcivrata gusupeHmn. Omuuna ITjerranh,
»lIuTama u ogrosopu — Jlarym off Kojer mpUBpPeHO JPYIUTBO HEMA IIPABO HA VCIIATY
RUBVEHIE YKOVKO JKelM Ja KOpUCTV (IVCKaTHe IOTOFHOCTM ¥ AMpEeKTHA [aBamba
y IWwby ybmaxkaBama e€KOHOMCKMX INOCIefuiia Hactammx ycaen 6Gomectu Covid-199
HOCTYIIHO Ha appecu: https://www.paragraf.rs/koronavirus/strucni-komentari/koriscenje-
fiskalnih-pogodnosti-direktna-davanja-isplata-dividendi-osnivacu-vanredno-stanje.html,
24.10. 2021.

77 VYpemba o yrBpbuBamy IIporpama ¢duHaHCHjcKe HOApIIKe NMPUBPEHMUM CyOjeKTMa
3a Ofp)KaBame TMKBUIHOCTY M OOPTHA CPENCTBA Y OTEKAHUM €KOHOMCKUM YCIOBMMA
ycnern mangemuje COVID-19 nzasBane Bupycom SARS-CoV-2, Cayxbenu inacnux PC,
6p. 50/2020 m 54/2020; 3akoH o yrBpbuBamy (MHAHCHjCKe IOAPILIKE HPUBPETHUM
cy0jekTrMa 3a Offp)KaBarbe TMKBUJHOCTY M OOPTHA CPEACTBA ¥ OTEXAHNM eKOHOMCKIM
ycnoBuma ycen naxgemuje COVID-19 msasBane Bupycom SARS-CoV-2, Cnyxmcbenu
inacnux PC, 6p. 76/2021.

78 Bup. 3akoH o yrtBphuBamy QuHaHCHMjcKe IOApIIKe HPMBPETHUMM CyOjeKTMMa 3a
ofip)KaBambe JMKBUFHOCTU ¥ OOPTHA CPENCTBA y OTEKAHMM EKOHOMCKUM YCIOBMMa
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IToxpiika mpMBpenyu jara je U ycBajambeM 3aKOHA O yTBphuBamy ra-
panTHMX meMa. Hamme, 3akoHOM O yTBphuBamy rapaHTHe IleMe Kao Me-
pa HOfpluiKe IpMBpenM 3a yOnakaBame NOCIEAMIA IMaHAeMMje OomecTn
COVID-19 mnsassane Bupycom SARS-CoV-2 mu3 2020. ropmue (umjum je
CTyIlaleM Ha CHary IpecTala ja Baxu Ypemda o yrBphuBamy rapaHtHe
IeMe Kao Mepa MOApIIKe NPUBPeRN 3a yOrakaBamwe IOCTeANIa IaHAeMuje
6onectu COVID-19 usaspane Bupycom SARS-CoV-2), mpensubeno je ma
KOPUCHUK KpepuTa o6e36eheHor rapaHIMjoM 13 rapaHTHe IleMe MOXe fia
6yne, usmel)y ocTasor, MpUBpeHO APYITBO ca cepymteM y Cp6uju.” Ta-
PaHTHA LIeMa je Mepa MOAPLIKe IPUBPeAM MyTEM rapaHiyja Koje y KOPUCT
6anaka mspnaje Penybmka Cpbuja, 6ynyhn ma mpeysuma o6aBesy ma msmmn-
pu moTpakMBama 6aHaKa HacTaja 110 OCHOBY Off0OpEHNX KpeauTa. JelaH off
yCIOBa 3a M3JaBame IojeflMHAYHe rapaHIyje o cTpaHe Perry6muke Cpouje
Kao cpefcTBa obesbehera noTpakuBama 6aHKe 110 yTOBOPY O KPEUTY jecTe
u ycrnoB 3abpaHe mcrmahmBama f06MTH, OTHOCHO JVBMJEH/E Y IPBUX TO-
IVHY JaHa HaKOH 3aK/bydera yroBopa o kpeauty. IlojenunHadna rapanumja
ce CMarpa M3[IaTOM 3aK/by4de€lheM yroBopa O IOjelVHa4YHO] rapaHumju Pe-
ny6nuke CpOuje 3a KpeguTHpame INpMBpefie, OGHOCHO aHEKCOM YTroBOpa
Koju 3aKmbyuyjy Pemy6muka Cp6buja, Hapomna 6amka Cpbuje u 6Gamke.™
3akoH o yTBphuUBamy IpBe rapaHTHe IlleMe je PeCTPUKTUBHUjU Off Ypern-
6e 0 pMHAHCMjCKMM IOTOJHOCTUMA U AVPEKTHUM HaBambUMa NPUBPETHNUM
cy6jekTyMa, amy M IpOINCa y Be3N Ca IOAPIIKOM 3a Ofip)KaBame JMKBUJI-
HOCTHU 1 0OpTHa CpefcTBa, OyAyhu ja He caMo IITO He J03BOJ/baBa PACIIOAENTY
HoOUTH y aKIyjaMa, OHOCHO yaenuMa, Beh 3abpamyje u ucriaTe o oCHOBY
3ajMOBa Koje Cy OCHMBAuM JIPYLITBA OJOOPWIN APYIITBY Y POKY Off TOAMHY
JlaHa HaKOH 3aK/by4Yerba yroBopa o Kpeauty.” HaMepa 3akoHomaBIa je 61ma
fa oHeMoryhm ucriate WIaHOBMMa APYLITBA IO [iBa PasJIM4MTa OCHOBA.
Vmak, ynHM ce [ia je JOIUIO 0 OMAIIKe, jep ce KOf 3abpaHe MCIIIaTa 1o oc-
HOBY 33jMa KOPUCTY TEPMUH OCHMBaY KOjU je Y>KU Off IT0jMa 4IaHa gpYIITBa.
Hanme, mpema jesMukoM TyMademy MCIUIaTa 110 OCHOBY 33jMOBa JPYIUTBY Of
CTpaHe WIAHOBA JIPYLITBA KOjU Cy MY KacHMje IPUCTYIWIN, OMHOCHO KOju

ycnep, nmangemuje COVID-19 usaspane Bupycom SARS-CoV-2, un 6 c1. 4; IIporpam
y3 Ypenby o yrBphusamy Ilporpama duHaHCHjCKe HOApIIKe IPUBPEIHUM CYy6jeKTuMa
3a Ofjp>KaBame JMKBUIHOCTU ¥ OOPTHA CPENCTBa y OTEXXaHMM €KOHOMCKMM YCTIOBMMa
ycnen maagemuje COVID-19 nsassane Bupycom SARS-CoV-2, meo IV.

79 3aKkoH O yTBphuBamy rapaHTHe IleMe Kao Mepa MOfpIIKe NMPUBPENM 3a yOmakaBame
nocnepuia nangemuje 6omectu COVID-19 usaspane Bupycom SARS-CoV-2 - 3akoH o
yrBphuBamy mpBe rapanTHe 1eMe, Caymbenu inachux PC, 6p. 153/2020 n 40/2021, u.
6; Ypen6a o yTBphuBamy rapaHTHe IieMe Kao Mepa IIOfIpIIKe IIPUBPENY 3a yOnaKaBame
nocnepuia nangemuje 6omect COVID-19 usasane Bupycom SARS-CoV-2, Crysncberu
inachux PC, 6p. 57/2020, 62/2020 - mp. mpormuc u 65/2020 — mp. mporuc.

80 3axoH o0 yTBpbuBamy mpBe rapaHTHe meme, Wi. 12 cT. 1 u 4.

81 3axoH o0 yTBpbuBamy mpBe rapaHTHe IeMe, YI. 8 CT. 1 Tad. 8.
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HIICY BeTOBU OCHUBauy, Huje 3abpamweHa. VIMajyhu y Buny onucany omari-
Ky, HaMepa 3aKOHOZABIA [ja OHEeMOTyhn! NCIUIaTe WIAaHOBMMA JAPYINTBA, Ha-
XAJIOCT, HUje IO Kpaja peann3oBaHa. 3aKOHOM HUCY INpefiBubeHe moceGHe
CaHKIMje 3a C/ly4yajeBe KaJja KOPUCHUK KPEINUTa HAKOH 3aK/bydera yroBopa
0 KpefuTy NpeKpIny 3abpaHy McIaTe foo6uTy, ofHOCHO Bpahama 3ajma oc-
HUBa4MMa [[PYIUTBA.

Vmajyhnu y Bupy ma emupemuja 6onect COVID-19 nsasBane Bupy-
com SARS-CoV-2 Huje jemaBana Hu TokoM 2021. rofnHe, ycBOjeH je u 3aKOH
0 yTBpbuBamy Apyre rapaHTHe IleMe Kao Mepa JOfaTHe MOfpLIKe IpUBpe-
AU yCrer, TIPOAIy>KEHOT HeTaTMBHOT yTuIaja mangemuje 6onectu COVID-19
usasBane BupycoM SARS-CoV-2.%2 VcTo kao Koy TpBe rapaHTHe IueMe,
Peny6rmmuka Cp6uja Moxke #a M3fa HOjeAMHAYHY TapaHINjy Kao CPefCTBO
06e36ehema 3a moTpaxkuBamwe 6aHKe IO YTOBOPY O KPeJUTY CaMO aKo CY
UCIybeHN 3aKOHOM IpefiBubeHn ycioBy, o KOjUX ce jejlaH OHOCK Ha VC-
waty fobutn. HauMe, KOpucHMK KpeanTa He cMe Aa ucitahyje mobut, on-
HOCHO JVBUJEHZIe HUTY fa Bpaha 3ajaM ocHMBa4MMa IpyIITBA Y IIPBOj TOAM-
HJI HaKOH 3aK/by4erba YTOBOpa O KPeuTy.

Ha kpajy, y KOHTeKcTy Mepe 3abpaHe uCIUIaTe JUBMAEHHE, IOCEOHO
je 3HauajHa Ypenba o yclIoBMMaA U KpUTepujyMuMa ycKnaheHoCTH fp>kaBHe
noMohnu Kpo3 ZoKanmTanu3alyjy y4eCHUKa Ha TPXKUIITY pajy OTK/Iambarmba
nopemehaja y mpuBpenyu Ipoy3pOKOBaHMX eNMUieMMjoM 3apasHe 6omecTn
COVID-19 (xoja ce He mpuMembYje Ha Y4eCHMKe Ha TPKXMUINTY QUHAHCHjCKIX
yenyra).3 IIpema 3akony o kouTpomu npasse momohn, momoh Mosxe 6uTH
ycknaheHa ako ce pofebyje pajgu, usmeby ocrasor, oTKIamama 0361M/BHOT
nopemehaja y npuspenn Peny6nuxe Cp6uje, npu yemy Brmapga 6mmxe mpo-
HICYje YCIoBe U KputepujyMe ycknaheHocTn.

ITpema Ypenbu o ycnoBuMa 1 KputepujyMuma yckaaheHocTy fpkas-
He NOMONM Kpo3 HOKammTanmsalyjy, AOKAINMTanu3alyja ce MO)Ke BpIIN-
TH JUPEKTHUM CTUIAbeM YAelna y KammTany (Ha IpuMep, U3aBameM
npedepeHIjaTHNX aKIWja), VHANPEKTHUM CTUIAbeM yHena y KalmuTamy

82  3akoH o yTBphuUBamy Apyre rapaHTHe lileMe Kao Mepa JofaTHe HOJpIIKe IPUBPEeH yCer
HPOJY>KEHOT HEeraTMBHOT yTuuaja maxgemuje 6omectu COVID-19 usaspane BUpycOM
SARS-CoV-2 - 3akoH o yTBphuBamy apyre rapantHe meme, Cryicbernu inacnux PC, 6p.
40/2021.

83 3axoH o yrBpbuBamy apyre rapanTHe LieMe, 4iI. 8 cT. 1 Tad. 8.

84  VYpenba o ycmoBmMa 1 KpuUTepujyMmuMa ycknaheHocTu mprkaBHe IIOMONhNM Kpos foKamu-
Ta/IM3alYjy yYeCHUMKa Ha TPXKUIITY pajii OTK/Iamama nopemehaja y mpuspenmy Impo-
y3pOKOBaHMX enuaeMujoM 3apasHe 6omectu COVID-19 - Ypenba o ycrmoBuMa u Kpu-
TepujyMuMa ycknaheHocTu papxxaBHe momohy Kpos pmokamurammsauyjy, Crysbenu
inacnux PC, 6p. 126/2020 u 17/2021.

85 3akoH 0 KOHTpoiM ApkaBHe momohu, Crymbenu inacnux PC, 6p. 73/2019, un. 5 ct. 2
Tay. 2 M 91 5 CT. 3.
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(Ha mpuMep, M3aaBameM BapaHaTa) WM KoMOuHOBaHO.3® Aximje koje je
Ap>KaBa CTEK/Ia 110 OCHOBY JOKAaNMTa/IM3alLuje, KOPUCHUK Ap>KaBHe OMOhn
MOXKe Jla OTKymm 6mno kaja. VIcTo Tako, Ap>kaBa MOXKe Jia Ipoja aKijuje
6uno koM Tpehem nuily Mo TPKMIIHOj LeHM Y O6MmIo KojeM TpeHYTKy. CBe
0 ,,OTKYIUBMBaIba" [pXKaBHE IOMONM, KOPUCHMK He MO>Ke Jja BPIIN VICIUIaTe
JOOUTY, OHOCHO AMBMJEHAM, HUTK MOXKe Jla OTKYIUbYje aKIjyje of aKI[Mo-
Hapa OCMM aKIMja Jip)aBe Koje Cy cTedeHe pokarmrammsarujom.®’ Hanwme,
OTKYII aKIija je MOryh camo of Ap’kaBe, U TO aKijuja Koje je Ap>kaBa CTeK/Ia
TOKaIMTa/IN3anMjoM, a/I/ He M aKIyja duji je MMasal Ipe foKanuTaausanmje
6una gpxaBa. ITopen orpaHudema Koje ce OZHOCHU Ha JICIUIATE YWIAHOBUMA
ApyLITBa, Ypenba mpexgsuba u 3abpaHe UCIUIaTa JUPEKTOPUMA M 3aIIOCTIEHN-
Ma 1o ofpehennM ocHoBrMa. HanMe, HakHaa WwiaHy yrnpaBe KOPUCHUKA He
cme nipehn ¢ukcHM feo werose HakHaze Ha f1aH 31. merem6pa 2019. rogune
(mpuMembyje ce ¥ Ha /MuIja KOja IIOCTAaHY WIAHOBY yIIpaBe HaKOH OfoOpema
Ip>XKaBHe oMohu), Tpy YeMy HMCY JJ03BO/beHM HU 6OHYCH, ipyTe Bapujabie
VUMM YIOpeAMBE HaKHaJe 3aIllOCTIEHNMMa CBe NOK HajMame 75% pIpKaBHe
nomohu Kpo3 okanuTanusanujy He 6ye oTKymbeHo.”® CaHkimja y crydajy
Kplilema 3abpaHe Hije npeasubeHa.

Op HaBeneHMX 3abpaHa IIOCTOje U u3y3eLy, Ipu Yyemy je Behu 6poj nsy-
3eraka IpefBubeH y clydajeBuMa Kaja je fp>KaBa Oula akI[oHap KOPUCHMKA
" paHMje.89 YKOMUKO Ap>kaBa YIOXKM HOBM KaIlUTaj CpasMepHO moctojehem
yheny WM Mambe 1OJ, UCTUM YCTIOBMMA Kao U IIPUBATHU MHBECTUTOPU, IIPU
YeMy HOBU YJIOK€HM KallMTajl IPMBATHOT MHBECTUTOPA M3HOCH HajMambe 30%
HOBOT YJIO)KEHOT KaIlMTajla, a HOBA Ap>KaBHA IOKAINTAMN3alyja IpeCcTaB/ba
Ap>KaBHY moMoh 300r IOCeOHNMX OKOMHOCTH, 3abpaHa JCIUIaTe YIaHOBMMA
yIpaBe I 3allOCTIeHMa OTpaHMYEHa je Ha TPU TOAMHE Of JaHa Jofere Jp>KaB-
He 1oMohu, oK je MCIUIaTa JVUBUAEHAV O3BO/bEHA CBUM UMAOUUMA HOBUX
akyuja. IlocrojehuM akimoHapuMa Mo)Xke ce MCIUIATUTHU JUBUMEHJA aKO je
BUXOB yAeo ucnofp 10%, a ako je Taj yneo 10% wim Buine — McraTa oUBU-
IeHpe je 3abpameHa TOKOM TPM TOAVIHE Of JjaHa Jofieie Ap)KaBHe moMohm
Kpo3 JoKanmuTanusanujy. AKo ce JoKanmuTaausaluja BpIIM Y APYLITBUMA Y
KOj/iMa Jp>kKaBa paHyje Huje Oula aKI[MoHap, ITOJl UCTUM YCTOBUMA Kao U Y
CITy4ajy Kajia jecTe, Ba>ke CaMo M3y3elM Y IOIJIefly MCIUIaTe IUBUJEHN.

86 Vpenba o ycmoBuMa u KpurepujymMuma yckaabeHocTn fpyxaBHe moMohu Kpo3 jokanuTa-
Msanujy, 9i. 5.

87  Ypenba o ycmoBuMa M KpUTEpUjyMmuMa ycknaheHocTu gpkaBHe IIOMOhNM Kpo3 JoKamyTa-
nusanujy, 9. 16 cr. 1.

88  Ypenba o ycmoBuMa M KpUTepujyMmuMa ycknaheHocTu gpkaBHe IIoMOhNM Kpo3 JoKamyTa-
mMsanujy, 9. 16 ct. 2-4.

89  VYpenba o ycmoBuMa M KpUTepujyMmuMa ycknaheHocTu gpkaBHe IIOMOhNM Kpo3 JoKamyTa-
musanyjy, 9wi. 18 cT. 1 tay. 3-5m ct. 2 Tau. 1 2.
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Onpen6a Ypenbe o ycnoBuma 1 Kpurepujymmuma yckaahenoctu fgpxas-
He ToMohM Kpo3 JoKammMTanmmsanujy Kojoj ce [03BO/baBa UCIUIATA JUBUJCH-
mu 6e3 IoLITOBamka IMPUHIMIA jefHAKOI TPeTMaHa aKIMOHapa JCTe Kiace
aKIMja, OHOCHO VICIUIaTa AVBMAEHAY caMo ofipeheHMM akuyoHapyuMma, Huje
y CKIafy ca 3aKOHOM O NpUBpefHUM ApymTBuMa. [lakie, 3abpaHa nucrare
AVBUJICHAM He MOXe Jia BaXX) caMo 3a ofpeheHe akimoHape mcTe BpCTe 1
K/Iace akuyja. Jla 3ak/by4mmMo, OfiIyKa O paclofieN JUBULEHIN je 3aKOHU-
Ta CaMo YKOJIMKO M3y3eTak npensubeH Ypen6om mopmpasymeBa UCIUIATY AM-
BUJIEHJe CBMM aKI[MOHApMMa JMCTe BPCTe ¥ K/ace aKIyja cpasMepHO Opojy
aknuja Koje nocenyjy. GakTu4ky, TO 3HaUM Ja aKIMOHApCKa APYLITBA KoOja
CYy KOpUCHUIIM Ap>kaBHe oMohnu y HajseheM 6pojy cinydajeBa Hehe mohnu ma
KOPMCTe U3y3eTKe Of 3abpaHe VCIUIaTe JUBUICH/N.

Ha xpajy, BaxxHo je uctahm fa cy u fpyre gp>kase mpuberne mepu
3abpaHe ucIUIaTe AVBUAEHAM Ha CIMYaH HA4MH Kao IITO je TO YYMILEHO Y
Cp6ujn. Hanme, cmmyan IpUCTYIT OHOM KOjU je OMMCaH y foMaheM Impasy,
npuMerbeH je n y Vranuju, ®pannyckoj, Hemaukoj n Cjepumenum Amepnd-
xum Jlpxaama.”’ ¥ mojemmunm apxaBama sa opehene cy6jexre pacrope-
Na IVIBUZIEHNIN HMje 3abparbeHa, amy je M3HOC JUBMAEHAM OMO OrpaHNMYeH
NO/I3aKOHCKMM aKTMMa. TakBa MOMMUTYUKA pacHofieNnl AUBUJEHIM Y YCIOBU-
Ma manpemuje npuxsahena je y Bpasuny.’! V mpxasama y xojuma je jeman
o mpesiBuheHNX OCHOBA 3a M3/Ia3aK AKIMOHAapa U3 APYIITBA Hepaclopena
MIHUMYMa IVMBUIEHTIE, Ka0 BeOMa 3HayajHO MOKa3ano ce Boleme padyHa o
ycarlalieHoCTV IpaBuIa o 3abpaHy pacriofiersie JOOUTH ¥ MpaBa Ha M3/Ia3ak
u3 gpymrBa. Haume, Tpajame 3abpaHe ucriate aMBuUAeHAe U 3abpaHe u3-
JlacKa M3 APYIITBA MOpa OMTH ycarjalleHO WM je IIOTPeOHO CYCHeH0BaTH
IpaBO aKIMOHapa Ha M3/1a3aK U3 APYLITBA II0 TOM OCHOBY, [a IPYIITBA He
Ou folTa y CUTyanmjy /ia MOpajy ia OTKyIle BeMKY 6poj akiuja o CBOjuX
aKIMOHapa, ITO O6U ce JIolIe OIPA3NIIO Ha IMKBUIHOCT [PYIITBA.

2. 3a6pana ucnnate foONTH y 6AHKaAPCKOM CEKTOPY

[Toce6Ha maxkiba Ha eBPOIICKOM HMBOY nocBeheHa je 3abpaHnu ucrare
AMBUMIEHAN Y 6aHKapcKoM cekTopy. EBporicka rentpanna 6anka (EIIB) je
y Mapty 2020. rogune ycBojuna IIpenopyky 6p. 19/2020 o pacnopenn pmu-

90 A. Sciarrone Alibrandi, C. Frigeni, 430.

91 OECD, National corporate governance related initiatives during the Covid-19 crisis -
A survey of 37 jurisdictions, 28 May 2020, goctynHo Ha agpecu: https://www.oecd.org/
corporate/National-corporate-governance-related-initiatives-during-the-covid-19-crisis.pdf,
22.10. 2021, 25.

92  Bug. npumep IInanuje y Angelo Borselli, Ignacio Farrando Miguel, ,Corporate Law
Rules in Emergency Times Across Europe®, European Company and Financial Law
Review, Nr. 3-4/2020, 307 u 310.
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BupeHse 3a speMe maHgemuje COVID-19 u craBmpamwy BaH cHare Ilpemo-
pyke EIIB 6p. 1/2020 mpema K0joj ce 3Ha4ajHMM OaHKaMa Ipernopydyje Aa
He ycivrahyjy guBMaeH/e, Kao 1 Jja He OTKYIUBYjy aKliMje CBOjUX aKI[MOHa-
pa 6ap mo 1. okrobpa 2020. ropuue.”® Beh y jy/ly KCTe TOiIMHE, YCBOjeHa je
HoBa IIpenopyka 6p. 35/2020 o pacnopeny AUBUEHNE 32 BpeMe HMaHJeMIuje
COVID-19 u craBmamwy BaH cHare IIpenopyke EIIB 6p. 19/2020 kojom ce
Ipofly>kKaBa BaXKerbe IIPEeNopykKe Jla ce aKI[MOHAPMMa He BpIlie UCII/IaTe 10 Ha-
BeleH!M OCHOBUMa JIo 1. janyapa 2021. roguue.”? [Tpenopykom 6p. 62/2020
o pacnopenu pusufeHpe 3a speme mangemuje COVID-19 u craBmamy
Ban cHare [Ipenopyke EIIB 6p. 35/2020,%> 6ankama je peropydeHo fia 10
30. centem6bpa 2021. mocTymajy ca HAPOUUTUM ONIPE30OM IPVINKOM OIJTY4M-
Bama O pacIofe/ IUBUICHAN U OTKYILy aKIija, fa 6u Tex y jymy 2021. ro-
muHe 6una ycBojeHa HoBa IIpemopyka 6p. 31/2021 o cTaB/bamy BaH CHare
Iperopyke ELIB 6p. 62/2020.7

IlenTpanue 6aHke mupom EBporme Tpaxme Cy HauMHe #a yTUYy Ha
npuBpeHe cybjeKTe /ja He BpIile PACIOfeNy AUBUAEHAN HUTHU Jja OTKYIUBY)Y
aKILMje off CBOjuX akimonapa.’”’ TIpeMa HOBUHCKUM usBemrajuma y Cpbujn,
nomahe 6anke cy ca HapogHom 6ankom CpOuje 3ak/byunsie CIIOpa3yM paan
OYyBama CTAaOMIHOCTM (PUHAHCKMjCKOI CUCTeMa Yy YCIOBUMA IaHAeMIje,
KojuM je, n3Mmehy ocranor, npensubeno ga 6anke y ogpehenom nepuony nehe
ucrimahusaty mBupensie.”® lakne, y 0BOM ciry4ajy, 6aHKe Cy ce Jo6pOBOBHO
obaBesase 1a He ucmahyjy AUBUEHAY.

93 Ilpenopyka EBporicke 1eHTpanHe 6aHKe O pacIofeny JVBKCHAE 3a BpeMe IaHfeMuje
COVID-19 og 27 mapta 2020. rogune (Recommendation of the European Central Bank
of 27 March 2020 on dividend distributions during the COVID-19 pandemic and repealing
Recommendation ECB/2020/1 (ECB/2020/19), O] C 102 1, 30. 3. 2020).

94 TIlpenopyka EBporicke meHTpanHe 6aHKe O pacrofieny SUBUACH/E 3a BpeMe MaH/eMIje
COVID-19 og 27 jyma 2020. rogute (Recommendation of the European Central Bank
of 27 July 2020 on dividend distributions during the COVID-19 pandemic and repealing
Recommendation ECB/2020/19 (ECB/2020/35), O] C 251, 31. 7. 2020).

95 IIpenopyka EBporcke ueHTpanHe 6aHKe O pacrofeny UBYUAEH/E 32 BpeMe MaH[eMIje
COVID-19 op 15 menembpa 2020. rogune (Recommendation of the European Central
Bank of 15 December 2020 on dividend distributions during the COVID-19 pandemic and
repealing Recommendation ECB/2020/35 (ECB/2020/62), O] C 437, 18. 12. 2020).

96 IIpemnopyxa EBporcke mjeHTpanHe GaHKe O paclomeny SUBKAEH[e 3a BpeMe MaHfeMIje
COVID-19 og 23 jyna 2021. rogune (Recommendation of the European Central Bank of
23 July 2021 repealing Recommendation ECB/2020/62 (ECB/2021/31), O] C 303, 29. 7.
2021).

97  A. Sciarrone Alibrandi, C. Frigeni, 433.

98 Buz. HoBocty, ,Hapogna 6anka Cpbuje: 6e3 ucmiare [UBMAEHAN U OBe rofmHe’, 5. 1.
2021, gocTynHoO Ha afpecy: https://www.novosti.rs/vesti/ekonomija/951868/narodna-ban-
ka-srbije-bez-isplate-dividendi-ove-godine, 22. 10. 2021.
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VI YTunaj mepa sabpane ucnare fo6urtu Ha cmobony
TpaHcdepa cpencraBa

Jla 6m ce pasmorpmo yTuuaj 3abpaHe ucIiaTe JoOUTM Ha CIOOORY
TpaHcdepa cpefcTaBa, HOTPeOHO je HajIpe UCIUTATY MeXaHM3aM Je/IoBaba
Mepa 3abpane. Kao mTo ce u3 npukasa mpomnmca KojuMa Cy yBeleHe OBe Mepe
3abpaHe MOXKe BUJIETI, OHe Cy Y CYIITUMHM KOHIMIIMpPaHe Kao IOACTHIajHE —
NpUBPENHM CY6jeKTH ce MOTUMBMIIY fla ce JOOPOBO/BHO OfipeKHy ofpehennx
npaBa (KOHKPETHO, IIpaBa Ha MCIUIATY JOOUTHM) TMMe LITO UM Ce y U3IJIeN
craB/bajy onpebene mosopHOCTM Koje he MM y ToMm ciydajy 6utm goctym-
He. ¥ ciIydajy 3akoHa u ypepaba ycsojeHyx y Pemry6mmmy Cp6ujn, papm ce
o MoryhHOCTM y>KMBama MOPeCKONPaBHUX ONAKIINIA, JVPEKTHMUX [aBamba,
Kao ¥ pasIMYMTHUX KPEAUTHMX U TapaHTHUX ToAcTuIdja. IIpema Tome, kama
ce HOOPOBO/BHO oOfpekHe opnamtherma Jja pacrofenu ROOWUT, NPUBPETHU
cybjexT/ynarad He MOXe fla MCTHYe fla My je ToBpeheH Heku TpeTMaH 3a-
IITUTE TIOZ Koju 61 To onamheme MHadYe MOIJIO fla ce MOBefe, TUM IIpe
IITO je CTEKAo NPAaBO Ha HEKY APYTy IOBO/BHOCT 3ays3Bpar. bes 063upa Ha TO
IIITa je MOfICTAK/IO MIPUBPEIHOT Cy0jeKTa Ha 0BO JOOPOBO/BHO OfpHLame (Ha-
PaBHO, IOJ] YC/IOBOM Ja 1O TAaKBOT OApMIjaiba Hije JOLUIO yC/Iel MaHa BO/be
Koje 6 Ta yYMHIIe IIPaBHO HeBa/baHMM), 32 KOHAYaH VICXOJ] MHBECTHUIINO-
HOIIpAaBHE aHa/IN3€ OBe CUTyallMje je 3Ha4ajHO Ja Ap>KaBa-IIPUjeMHNIIA HUje
3abpaHmWIa NPUBpPESHOM CyOjeKTy-ynarady fa MCIUIaTH ZOOWUT (Tako LITO
6y, Ha IpyMep, HEKMM IIPOIICOM MCK/bYulIa MOryhHOCT OBaKBMX JCIUIaTa
IpeMa MHOCTPAHCTBY), Beh je oH cam m3abpao fa To yumHm. YIpaso TO je
oHo mTo ce y Pemy6muiy Cp6uju TOKOM IPeTXOIZHOT IIepyofa IaHeMuje
JiecurIo.

Y Be3u ca muTameM yTHIlaja Mepa 3abpaHe ucIiate foOUTH Ha c1060-
Iy TpaHcdepa CpeficTaBa je M IUTame CaHKIVje 3a HellOIITOBabe IIpeyseTe
ob6aBese y3apkaBama off uciiare foburu. Kao mro je pedeHo, Ta caHkuuja
Ce YIJIaBHOM CAacTOjy ¥ CYCIIEH3Mj! MOB/IACTHIIA CTEYEHUX HOIITOBAkEM 3a-
OpaHe. Y TOM cBeT/Iy, TemwKo 61 ce Morno pehu ma oBe Mepe OHfia yOIIIITe
IIpefiCTaB/bajy 3abpaHe, y CMUCITY KOjy OBaj II0jaM OOMYHO VIMa y TeOpUjU U
IpaKcy IIpaBa CTPAHUX y/Iarama — Ipe 61 ce Morio pehu ma ce pagu o HoHy-
IV ip>KaBe-TIpMjeMHNIe yiarama 3a npeypebemwe ogpehennx ognoca usmehy
e U yIaraya, I1a yKOJIMKO ce Ta IIOHyfia He IPUXBATH, OFHOC OCTaje y U3BOP-
HOM OO/IMKY U cafipXKajy, Kao fia IoHyze Huje Hu O6urto. [lakie, 4ak HM Y OBOM
CIy4ajy mpKaBa-IpujeMHuIa Hehe 6aHKapCKMM WIN IeBU3HUM IIPOINCUMA
OHeMOTyhuTy ynarada fa MCIUIaTH JOOUT U TpaHcepulle CPeACTBA IO TOM
OCHOBY Ka WIAaHOBMMA JPYLITaBa Y MHOCTPAHCTBY. Yiarad he (camo) ocrartu
yckpaheH 3a oppeheHy mopecky wim #pyry moBO/BHOCT KOjy 61 Morao ja
yKUBa Jla je IpUXBATHO IOHYAY 3a y3[p)KaBame Off BpIIeHha HEKNX CBOjUX
npasa.
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VMnak, mormo 6u ce yumHuTH, 6apeM Ha NPBU IOITIEH, A je JJOHEeK/Ie
YINUTaH CTaTyC KasHEHMX ofpefiaba 3a HENOLITOBame 3abpaHe MCIUIATE JO-
OuTy, momyT oHuX npegBubeHnx Ypen6oM o ¢yCKamTHMM HOTOFHOCTUMA U
AVPEeKTHVMM JaBamblMa IPUBPESHUM cybjektuma. Mormo 61 ce, HamMe, I10-
MMCIIUTU Ja Cce OBUM OfipefibaMa MIIaK MH[MPEKTHO OrpaHMdaBa crnobopma
TpaHcdepa cpefcTaBa, jep mIahame Ka3He 3allpaBO MOCKYIUbYje, OFHOCHO
oTeXaBa Ijelly TpaHCakuujy. Vmak, BaXHO je HaIpaBUTU Pas3iMKy usMmehy
y/narada M IpeKpIlajHo oAroBopHor muna. CxonHo unaHosuMa 17 u 18 Ypen-
6e o (uCKaTHUM IOTOZHOCTVMA M [UPEKTHUM JaBamlMa HPUBPESHNUM
cybjekTuMa, y crydajy mospene obaBese y3Ap)KaBama Off MCIUIaTe JOOUTH
npexpiajHo he 6UTH KaKibeHN NPUBPEJHO APYIITBO (KOje je yjemHo M Wc-
IJTaTU/IAL, JOOUTU) ¥ OTOBOPHO JIMIle Y TOM IIpaBHOM JnIy. Ymarad he ce,
aKo je WIaH APYIITBA, OBJE MOjaBUTH (CaMO) Kao IpMMaall VCIIaTe, Tako
fla TIpeKpIIajHa Ka3Ha Hehe onrtepetuTy mwera, Beh meroso ymarame. Kaxko je
craHjapp cnobosie Tpancdepa cpecTaBa Hajuenthe popMymcaH Tako ja ce
jeMuM ynmarady, a He IerOBOM yJIaramy, TO je MOTYRHOCT fa ymarad mcTmde
HOBpeAy OBOT CTaHAappa 30or o6aBese miahamwa HOBUaHe Kas3He 3a IPEKPIIA]
y £06poj Mepu yMarbeHa.

Any, mako yMameHa, Ta MOTYRHOCT HUje M IIOTIIYHO MCK/bydeHa.
Hamme, Hekn cropasyMm o HOACTUIIAIY M 3aLUTUTU yjIarama IojaM ya-
raya mmpe M Ha IPaBHO JIMIIE OCHOBAHO Y JP)KaBU IPUjEeMHMUIV yIarama
KOje je y BJIaCHUIITBY VIU IIOf, KOHTPOJIOM yJarada M3 Apyre CTpaHe-yro-
sopunie.” Y ToM crydajy 6 u cam ymarad 6uo moroheH KasHOM, ma 6m
MOIJIO [Ia C€ OTBOPM NUTAaIbe NPaBHE PeIeBAHTHOCTM Te Ka3He y KOHTeKCTY
MoryhHoCTM yXXMBama cioboze TpaHcepa cpeficTaBa. 3a pasMaTparbe OBOT
nuUTama of 3Hadaja 6 Morao OMTM HauMH Ha Koju je cnobopa TpaHcdepa
cpenicTaBa (GOpPMY/INCaHA Y U3BOPY IIpaBa KOjU je HEIOCPeJHO MepofaBaH
Y OJHOCY Ha KOHKPETHOT yaarada. AKO yyarad Jio/asy U3 Ap>kaBe ca KOjoM
Peny6muka Cpbuja HeMa 3aKk/bydeH CIOPa3yM O IOACTULAKY Y 3aIUTUTU
ynarama (I1a ce CTOra Ha Ibera IpHMembyje TpeTMaH crnobone TpaHcdepa
cpezicTaBa npeaBuieH 3aKOHOM O yrmaramyMa) UIn U3 fipkase ca KojoM Pe-
ny6mika Cp6uja MMa 3aK/bydeH OBaKaB CIIOPasyM, a Taj CIOpPa3yM CIo60xy
TpaHcdepa cpeficTaBa OrpaHMYaBa 3aXTEBOM IOIITOBamA IIPOIICA Ap>KaBe-
IpyjeMHUIIe y/Ilaramba, CUTyalja ce YMHY HajMame CIIOPHOM — Ja Ou ymaraq
MOTAo0 fia y>KuBa cnobopy Tpancdepa cpencTaBa, MpeTXO[HO MOPa Jia UCITy-
HII CBe 3aXTeBe Jp>KaBe-IpUjeMHUIIe Y IOIIefly HaulHa OCTBaperba TOT Ipa-
Ba, IITO OM Y KOHKPETHOM C/Iy4ajy OM/I0 ¥ NOBMHOBalbe Ka3HEHVM Ofipefi-
6ama y cmydajy HemomToBama 3abpaHe ncrmate gobutn. Ca mpyre cTpane,
aKo yjarad Jojlasy U3 Ap)KaBe ca KojoM je Pemy6mika Cp6uja saxmpyunmia
CIIOpasyM O NOACTMLAKY U 3aLITUTH ylarama KojuM je mnpensubeHo ma ce

99  Bugz. Hnp. CropasyMm o MOACTULIAKY U 3alUTUTH yarama usmehy Cpouje u Xomanguje
us 2002. roguHe, 4. 16.
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cnobopa TpaHchepa cpefcTaBa MOXKe OTPAHMYMUTY MepaMa IOTPeOHNM 3a
npeBasmaxeme nopeMehaja mwaTHor 6mmaHca, cMaTpaMo ja 61, y ciaydajy
eBEeHTYaJIHOT CIIOpa, pXKaBa Mopaia Jja JoKaxke Ia Cy Mepe 3abpaHe MCIIIaTe
HoONUTH, a HAPOYNTO KasHeHe ofipefi0e y MpOMICUMa KOjyMa Cy Te Mepe yBe-
JieHe, 3a1ICTa 61/Ie HeOIXOfHe ¥ IPUK/IaJHe 32 OCTBapere MPOKIAMOBAHOT
ba. KoHayHO, YKOMMKO 6V MepofaBHU pexXuM cnobope TpaHcepa cpef-
cTaBa npenBubhao 103BO/BEHOCT OrpaHMYeha (caMo) KpO3 IOLITOBAbE OfTy-
Ka u npomnca MehynaponHor MoHeTapHOr (poHfa, OTOXKAj Ap>KaBe 61 6110
HajaemkaTHUju. VImak, ¥ y TakBoj CUTyaLuju fip)kaBa 01 MOIIa a IIOKYIIa
fla ce IMO3¥Ba Ha OILITe ofipende criopasyMa Kojuma je o6m4yHo mnpensubeHo
ia ce MehyHapoaHOIpaBHA 3aIUTUTA jeMUy ylaramliMa YIUmbeHUM Y CKIafy
ca IIpaBOM JIp)KaBe-IIpyjeMHMIle. Y MIPOTUBHOM, CBaKu MehyHaponHu MHBe-
CTUIIMIOHN CIIOpa3yM OM 3aIIpaBo yIarady jeM4yro Ka3HeH! IMYHUTeT, jep 6u
CBaKa Ka3Ha Koja My ce M3peKHe y CKJIaJy ca IpaBOM JApKaBe-IpyjeMHUIIe
MOI’Ia Jia TIOKyIIa Jla e IPUKaXKe Kao AeMMIYHA eKCIIPOIIpHjalyja BeroBOr
y/larama, OffHOCHO Kao IOBpefia IeroBIX IIpaBa.

Ha kpajy, ykonmuko 61 ce murame JO3BO/BEHOCTY Mepa OrpaHMYerba
ucIiate JOOUTU M3MECTUIO 13 IOHEKaJl YCKOT I0/ba J03BO/BEHUX OTPaHM-
Yema c106ozie TpaHcdepa cpencTasa, Ap)KaBe-ipujeMHuLe 011, 6apeM Teo-
PUjCKM, MOITIe [a MOKYIIAjy A HIXOBY JO3BO/BEHOCT JOKKY Ha HAuMH Ha
KOju je ApreHTIHa IIOKYyIlIaBasa /ja OIpaB/ja Mepe IpuMemBaHe TOKOM 60p-
Oe IIpOTUB eKOHOMCKe Kpu3e — ITyTeM JI0Ka3/Barba MCIYHhEeHOCTH YC/IOBa 3a
IpUMeHY OILITUX OCHOBA MCK/by4eha MPOTUBIPABHOCTY ¥ MehyHapomHOM
npasy.!?’ Kao mrro je aprenTuHcKa mpakca mokasasa, TaKBU apryMeHTI MOTY
fa Hauby Ha pas3IM4MTO CXBaTalbe U OLCHY Off PasIM4MUTUX apOUTPaKHMX
Beha, ma 6u 3a JeTa/bHMjy aHAMU3y NMPUKIAZHOCTY OBaKBe Off0paHe MIIaK
610 OTPeOHO HOMYCTUTH IIPAKCHK fa A4 IPBY ped.

VII 3ak/pyvyak

Jp>kaBa je Ha pasHe HauMHe ITOKYIIasa Jja IPY>KM MOAPIIKY IpUBPeS-
HIUM Cy0jeKkTuMa y yc/IoBMMa IaHfeMuje. 3abpaHa MCIIaTe JOOUTH, OfHO-
CHO AVMBMJEHIM YeCTO Ce I0jaB/bMBa/a Kao jeflaH Off yCaoBa 3a Kopuinhemwe
norofgHocTu. IIpenBubame 3abpaHe ucmate AUMBUJECHAM IIPEeACTaB/ba
MaHMdecTannjy cykoba MHTepeca WIAaHOBA M MHTEpeca JPYTUX HOCHIAIA
pusMKa, a MOCeOHO [pXaBe. YIIPaBo HOOPOBO/BHO IPUXBaTalbe TAaKBe 3a-
OpaHe, mofipasyMeBa IoMepaibe K/IaTHAa Ca MHTepeca YWIAHOBA Ha MHTepece
APYTUX HOCM/IAIA PU3MKA. Y TOM CMMCITY, TepMUH 3abpaHa He Tpeba cxBa-

100 Bwumre o oBome Bua. Mirko Vasiljevi¢, Marko Jovanovi¢, ,,Necessity as a Ground for Pre-
cluding Wrongfulness in International Investment Law®, Annals of the Faculty of Law in
Belgrade, Nr. 3/2016, 14-21.
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tiTi 6yKBasHO. HamMe, ApyImITBO KOje ce OmpenenmIo fja KOPUCTY IOTON-
HOCTM MO>X€ JJOHETU OJTYKY O PAacHOfieNl JUBUJEHM, A MOXKE ¥ M3BPLUINTHI
UCIUIATy. YKOIMKO MCIUIaTa Oyze M3BplIeHa ApyumTBo he cHocutu oppebhene
nocnepue. Ha npumep, mopahe fa Bpatyu gaBama us 6yyeTa, yKOIUKO je TO
6uIa HOTOJHOCT KOjy je Kopuctuio. Yak u ApymITBa Koja ce He OIpefiere Aa
KOPUCTe IOTOJHOCTH, MOTY Jia OfIyde fla He paciopemkyjy mobut. ITpumep
TAaKBOT MOCTYyTIaka MOCTOj¥ MOCeOHO Y 6aHKapCKOM CEKTODY.

Ananmsa yrtuiaja Mepa 3abpaHe ucriate ZOoOUTH Ha CI0OORY TpaHC-
depa cpencTaBa Kojy CMO M3HE/IN y OBOM Pajly je, HApaBHO, caMo prima facie
ocBpT Ha Moryhu edekaT u mociefuiie Mpomuca Koje je Halla gp)asa Jo-
HOCM/IA Y IIpeTXOfHOM Iepuopy. KoHauaH crtaB 0 oBOM nuramy he cBakako
JaTy IpaKca MHBECTUIMOHUX apOUTpaXka, YKOIMKO Ce OBa NMUTAba YOIIIITe
Oyzy moctaBumIa Kao cropHa. Tpe6a mpuMeTuTI fja 3HadajaH Tajac CIOpo-
Ba usMeby ynarada u gpkaBa-IpujeMHUIA 300T pasIM4nTUX Mepa 3allTUTe
MaKpOEKOHOMCKe CTaOMTHOCTY IPUMEHUBAHNMX TOKOM eINjeMije KOpOHa
BUpyca jOlI yBeK HMje 10oYeo, Kao u ja Pemy6muka Cpbuja y IpeTXofHOM
IepUOAly HUje yCBajaa Mepe Koje HICY BubeHe Hurne apyrae y csety. Ilpe-
Ma TOMe, eBeHTya/IHe Ioyke he Mohm fma ce M3ByKy M U3 IIpaxce y CIIOpO-
BUMa IIPOTUB APYIux fpxasa. Takobe, Tpeba nmary y BUAY fa Cy CIOPOBU
JICK/bY4IMBO Be3aHU 3a MOBpeAy cnobome TpaHcdepa cpencTaBa Ommy mpu-
JINYHO PeTKM y AOCAfIAllboj IMpakcy ¢popyMa 3a pellaBarme yIaraykux CIo-
poBa. CXOHO TOMe, YKO/IMKO OU ce YOIILITe HeKM Tajlac ,,KOBIUJ apouTpaxa“
¥ IIOKPEHYO HAaKOH 00y3/aBara MaHeMije, YMHIU ce BepOBATHUjUM Jia €BeH-
TyaJIHU CIIOPOBY Oy/ly 3aCHOBaHM Ha MOBPERM MOIITEHOT I IIPAaBUYHOT TPeT-
MaHa, 4nja GreKcuOMIHOCT 1 6e306a/THOCT yIaraduMa Ipy>ka MHOTO IINpU
MaHeBapCKI IIPOCTOP 3a I0Ka3MBambe MOCTOjamba IOBpefie BIXOBUX IpaBa,
HETO IITO je TO CIy4aj ca cmobopoM TpaHcdepa cpescTaBa.

Y cBakoM cry4ajy, BelKy 6poj HOBUX IIpoImca 1 6p31HA Y BUXOBOM
HICamby, ca HEJOBO/BHMM ydelrheM IpaBHUKA, HYXKHO je HOBeTa IO jeHOT
6poja omamkn. ITojenuHe rpemke cy 4mcro jeandke ¥ HeMajy Behm 3Hadaj,
IOK ipyTe Mory 6uTnu nanexocexxnuje. [lojenuHe cy Takse fa o6ecMmIIbaBajy
mobpe uzeje, Kao IITO je TO CIy4aj ca 3abpaHOM MCIUIATa IO OCHOBY 3ajMa
OCHMBAuNMa, a He I CBYM WIAHOBMMA. YIpaBo 300rT TOra, a uMajyhu y sugy
Zia ce TaHfieMMja, HAXKA/IOCT, HajBepoBaTHYje Hehe 3aBpIINTY Y HajOMMCKI)jO]
6ynyhHocTH, cMaTpaMo Jja je MOTpeOHO [ja 3aKOHOJABALl, YIPKOC XUTHOCTHI
ca KOjOM ce 3aIITUTHM IPONUCK MOPAjy JOHOCUTH, UIIAK ¥IMa y BUAY IITO
wnpy moryhu Kpyr edekara cBaKor KOHKPETHOT IIPOINCa, Te ja uxX Gpopmy-
NuIile HA HA4YMH Jja ce m3berHe fja KoOpa MO/masHa yjeja MM KpaTKOpodHa
mobut Oyzme cpenmpOpo4HO U AyropodHo ocyjehena n obecnpenmehena He-
TaTVBHMM IIOC/IEVIIaMa HberoBe IpJMeHe.

519



Mapxko JoBaHoBuh, Jenena Jlenetuh (ctp. 489-522) IulT 4/2021

Kopumrhena mureparypa

Alexander Rolz Ralph, Busch Manuel, ,Investment in Accordance with the
Law - Specifically Corruption®, International Investment Law (eds. M.
Bungenberg et al.), C.H. Beck - Hart - Nomos, Baden-Baden, 2015.

Apcuh 3opan, ,IIpaBo akionapa Ha JuUBUAEHAY 5 [Ipaso u tpuspega, Op.
11-12/1997. (Arsi¢ Zoran, ,Pravo akcionara na dividendu®, Pravo i
privreda, br. 11-12/1997)

Borselli Angelo, Farrando Miguel Ignacio, ,,Corporate Law Rules in Emergency
Times Across Europe®, European Company and Financial Law Review,

Nr. 3-4/2020.
Bacumesuh Mupko, JespemoBuh IlerpoBuh Tatjana, Jlemetuh Jenena,
Komuianujcko tipaso - idipaso tipuepeguux gpywiitiasa, beorpanm,

2020. (Vasiljevi¢ Mirko, Jevremovi¢ Petrovi¢ Tatjana, Lepeti¢ Jelena,
Kompanijsko pravo - pravo privrednih drustava, Beograd, 2020)
Vasiljevi¢ Mirko, Jovanovi¢ Marko, ,,Necessity as a Ground for Precluding

Wrongfulness in International Investment Law*®, Annals of the Faculty
of Law in Belgrade, Nr. 3/2016.

Velasco Julian, ,The Fundamental Rights of Shareholders, University of
California, Davis Law Review, Nr. 2/2006.

JoBarnosuh Mapko, MailiepujanHotpasHu cllangapgu THpemimana Clipanux
gupexiinux ynaiawa, IlpaBn daxynrer YHusepsurera y beorpa-
ny, beorpam, 2019. (Jovanovi¢ Marko, Materijalnopravni standardi
tretmana stranih direktnih ulaganja, Pravni fakultet Univerziteta u
Beogradu, Beograd, 2019)

Josanosuh He6ojia, Pagosuh Byk, Pagosuh Mupjana, Komianujcko ipaso
- #paso upuspegrux cybjexaitia, beorpay, 2020. (Jovanovi¢ Nebojsa,
Radovi¢ Vuk, Radovi¢ Mirjana, Kompanijsko pravo — pravo privrednih
subjekata, Beograd, 2020)

Kern Carsten, ,Iransfer of Funds®, International Investment Law (eds. M.
Bungenberg et al.), C.H. Beck - Hart - Nomos, Baden-Baden, 2015.

Kolo Abba, Wilde Thomas, ,Capital Transfer Restrictions Under Modern
Investment Treaties®, Standards of Investment Protection (ed. August
Reinisch), Oxford University Press, Oxford, 2008.

Mapjauckn Bmagmmup K., ,Pacnopena mobuty wiaHoBMMa ApyliTBa ca
OTpaHNYEeHOM OAroBOpHOUINY U pasinKe y OFHOCY Ha Apyre UCIUIaTe
KOPIIOPaTMBHO-IIPaBHOT KapakTepa“, 360pHuk pagosa IIpasHoi gakyn-
wmeitia y Hosom Cagy, 6p. 1/2020. (Marjanski Vladimir Z. »Raspodela
dobiti ¢lanovima drustva sa ograni¢enom odgovornos¢u i razlike u

520



Jlo6poBo/pHO orpanudere crobogme Tpancdepa cpencTaBa

odnosu na druge isplate korporativno-pravnog karaktera, Zbornik
radova Pravnog fakulteta u Novom Sadu, br. 1/2020)

Opnosuh Mure, [lojammeme 3abpane ucmiate gusuperae y 2020. rognuu
3a IpuMaolie Ap>KaBHe NMOMONM, HOCTYNHO Ha afpecu: https://www.
paragraf.rs/koronavirus/strucni-komentari/pojasnjenje-zabrane-isplate-
dividendi-2020-vanredno-stanje.html, 24. 10. 2021. (Orlovi¢ Mile,
Pojasnjenje zabrane isplate dividende u 2020. godini za primaoce
drzavne pomodi, dostupno na adresi: https://www.paragraf.rs/
koronavirus/strucni-komentari/pojasnjenje-zabrane-isplate-dividendi-
2020-vanredno-stanje.html, 24. 10. 2021)

[TaBuh Brmagummp, ,,Omnydynum nonykopakoMm Hampeni — OcBpT Ha 3akoH
o ynarawuma“, Ananu Ilpasnoi pakyniieiia y Beoipagy, 6p. 1/2016.
(Pavi¢ Vladimir, ,,Odlu¢nim polukorakom napred — Osvrt na Zakon o
ulaganjima®, Anali Pravnog fakulteta u Beogradu, br. 1/2016)

[Mjemrunh Onuua, ,lIutama m oproBopum — [laTym of Kojer IpUBpPETHO
APYLITBO HeMa IPaBO Ha UCIUIATY AMBUEHE YKOIMKO XKelu a KOpu-
cTu (uCKanHe MOTOSHOCTY U JVPEKTHA [jaBama y Unby ybmaxaBarma
eKOHOMCKMX Ioc/mefuiia Hactanux ycnen 6onectn Covid-19% gocrym-
HO Ha agpecu: https://www.paragraf.rs/koronavirus/strucni-komentari/
koriscenje-fiskalnih-pogodnosti-direktna-davanja-isplata-dividendi-
osnivacu-vanredno-stanje.html, 24. 10. 2021. (Pjes¢i¢ Olica, ,Pitanja i
odgovori - Datum od kojeg privredno drustvo nema pravo na isplatu
dividende ukoliko Zeli da koristi fiskalne pogodnosti i direktna davanja
u cilju ublazavanja ekonomskih posledica nastalih usled bolesti
Covid-19% dostupno na adresi: https://www.paragraf.rs/koronavirus/
strucni-komentari/koriscenje-fiskalnih-pogodnosti-direktna-davanja-
isplata-dividendi-osnivacu-vanredno-stanje.html, 24. 10. 2021)

Salacuse Jeswald, The Law of Investment Treaties, Oxford University Press,
Oxford, 2015.

Sciarrone Alibrandi Antonella, Frigeni Claudio, ,,Restrictions on Shareholder’s
Distribution in the COVID-19 Cirisis: Insights on Corporate Purpose®,
Pandemic Crisis and Financial Stability (eds. Christos V. Gortsos, Wolf-
Georg Ringe), European Banking Institute, Frankfurt am Main, 2020.

Hoffmann Anne, ,Denial of Benefits, International Investment Law (eds.
Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch), C.H.
Beck - Hart - Nomos, Baden-Baden, 2015.

521



Mapxko JoBaHoBuh, Jenena Jlenetuh (ctp. 489-522) IulT 4/2021

Marko JOVANOVIC, PhD
Associate Professor at the University of Belgrade Faculty of Law, Serbia

Jelena LEPETIC, PhD
Associate Professor at the University of Belgrade Faculty of Law, Serbia

VOLUNTARY ABSTENTION OF BUSINESS ENTITIES
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Summary

Corona virus pandemic posed great challenges in all spheres of life. Quite
naturally, law had to face those challenges, adapt to the “new normal” and
bring viable solutions to many problems created by the pandemic. In this paper
the authors focus on one specific manifestation of the influence of pandemic
on business law - voluntary abstention of business entities from enjoying free
transfer of funds. In the Republic of Serbia, this abstention came to effect with
entry into force of several laws and bylaws enacted with the aim of neutralizing
the negative consequences of the pandemic on economy and business. The
voluntary abstention is analysed from the standpoint of company law and the
rules on protection of foreign direct investment. After evaluating the prohibition
on profit distribution to shareholders, the authors conclude that the enactment
of atypical, non-standard measures is necessary during the pandemic and
that these measures need to be adopted promptly enough to timely address the
problems that they are supposed to solve, but during their enactment one must
bear in mind that the short-term benefits should not be offset by long-term
damage.
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Cakerak

Y pagy ce pasmaiipa apasnu pexcum 0gioBOPHOCTHU ABUO-TIPeBO3UOHA
Y cny4ajy kpuse u3azeae KopoHa supycom. lemuwilie pasmaimiparea je Ha
iopemehajuma y caobpahajy xoju ce uspaxasajy najueuwshe kpo3 olikasusaroe
neiiosa u fpasuma xoje iyiminuyu umajy y maxeum cuitiyauujama. OcHos-
HU Upobem Tipegciliasma UpasHo Keanupukosarwe KOPoHa Kpuse U CXOGHO
iiome KoHauHo ogpehuseare obuma u épcilie UyWIHUUKUX Upasa. 3akmwyuyje
ce ga KopoHa Kpu3a upeqciliasiva C60jeépcHy gpywiitieeHy euuly cusy, to-
cebHo umajyhu y eugy gpiaexe mepe kojuma ce oipanu4asa Kpeiiaroe Ciia-
HOBHUWITHBA, A W0 HellocpeqHo yillluve Ha olikasuseare neitiosa. Kaxo 6u
ce fipasa UyMIHUKA YHUHUNA U36ECHUJUM Y THAKBUM cuillyauujama, Ha Hu-
8oy uogpyuja ,Eepoiickoi Heba“ je yceojeno 3eanuuHo Tymauerve kojum ce
noimephyje ga uywHuyU Kao Howpowawy yeex umajy tupaso ga usabepy ga
packugajy yiosop Koju je HeuzepuieH ycneq iangemujckol pasnoia u ga, upema
wwome, umajy ipaso Ha tiospahaj uexe iyiliHe Kapiie.

* EnexTpoHcka afpeca ayTopa: jankovic@ius.bg.ac.rs.

**  Paj je HamMCaH Ha OCHOBY MCTPaXMBama CIPOBeIeHOr 3a MoTpebe mpojexTa IIpaBHOT

tdaxynrera Yuupepsurera y beorpany ,,Emupemuja. ITpaso. [Ipymrso“ 3a 2021. rofuHy.
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Kmyune peuu: Oipanuuerwa kpeiniara. — Kopona eupyc. — Ilopemehaju y
asuo-caobpahajy. - Ilpaso na iospahaj ueme. — Jegrnocimparu
packug yiosopa.

I YBogHO pasmarpame

IIpoTexna 2020. rogMHa je CBOjeBpCHA CIIOMEHMIIA Ha M3HEHAaJZHOCT
BUpyca MyTaHTa, kakas je COVID-19." [ToBomom mojaBe TakBor BupYCa,
Ip’KaBe WIMPOM CBeTa, yKbydyjyhu u Penybnuky Cp6ujy, y >xe/bu fa 6maro-
BpPEMEHO Jie/lyjy IpOTUB [MCeMIHalMje BUPYCa, yCBajajle Cy IPUHYIHE Mepe
(Kpo3 ommITH yIpaBHM aKT) KOje Cy 3a IIM/b U HEIIOCPeHY MOCIeANITy MMa-
Jie OrpaHNYee KpeTamba CTAHOBHMIITBA. TakBe IpUHY/HE, orpaHnyaBajyhe
Mepe Cy MMajle HeIoCpeflaH yTUIdj Ha HMyTHWYKM caobpahaj cBux rpana
IpeB03a, TAKO IITO Cy NPEBO3VONM, yBaXkaBajyhn ImpaBHO [IejCTBO TaKBUX
Mepa, Mopanmu fa obycraBjbajy caobpahaj, MacoBHO oTkasyjyhm momacke.
HajBehy, Taunuje HajTexxy Iocieguny je HpeTpreo BasAyLIHM ITyTHUY-
kn caobpahaj umajyhu y Bupy meros mperexxHo MebyHapopmHu kapaxTtep,
KOj¥ Ce CacToju y TOMe Ja ra IyTHUIM KopucTe Hajueithe y mehyHnaponnom
caobpahajy, ofHOCHO 3a Ipeasak U3 jemHe Ap)kaBe y ApYyry.” YIpaBo Tak-
Ba ocob1MHa MehyHapomHOCTM je OcTaBWIa HajTeXM Tpar Ha IyTHUKE Y
curyaunju (rmobanHe) maHfeMuje, jep Cy OCTajanyu y HOCTeN I Yac, Hemo-
CpefiHO IIpef HoeTame, 6e3 MoryhHocTn na foby 1o >xe/beHOr onpenmma.3
[IITaBuiie, He camo fa UM je ycKpaheH yKpIiaj 1 IorneTame, Hero Cy 0CTajanmn
obecrpaB/beHN Ha aepoipOMMMa Ap>KaBa MOTacKa.

OrTyzna, Kao HY>XHO aKTye/lHa, ajli U IIPaBHO Ba)KHa II0jaB/byje ce
TeMa MpaBHMX Hocmeanua nopemehaja y muHmMjckoM aBmo-cao6bpahajy ms-
asBaHMX, YIPaBO, Ap>KaBHUM MepaMa 3a0paHe /IeTOBa Kao TaKBUX WIM 3a-
Opane kperama ynyhene craHOBHMIITBY ofpeheHe np>kaBe (MM myTOBama
y onpebeny npxasy).! Taksa akryemHoct he 6uTm carnemama us yrma

1  Bume o ToMe FOCTYymHO Ha afpecu: https://www.who.int/emergencies/diseases/novel-
coronavirus-2019, 11. 11. 2021. Hailomena: y fa/beM TOKy pajja Kao CMHOHMUM 3a
Covid-19 he ce ynorpe6maBaTu 1 u3pas ,KOpoHa BUPYC".

2 O mebynapopHoj ocobunu BasgyuHor caobpahaja Bun. Muogapar Tpajkosuh, Mehyna-
pogHo sasgyxoinosno tipaso, IlpaBau dakynrer y Beorpamy — JyrocmoBeHcKM aepo-
TpaHcnopt, beorpag, 1999, 30-31.

3 Nik N. S. Nik Mustapha, Mohd Faizun Mohamed Yazid, Mohd Farid Shamsudin, ,How
airline industry may rise post covid-19 pandemic®, Journal of Postgraduate — Current
Business Research, Nr. 1/2020, 2 u game.

4  Haniomena: Tlopemehajem y myTHuukoM aBmo-caobpahajy ce cMarpajy HapodmMTo Tpu
cuTyanmje Koje Cy AeTabHO IpaBHO ypebene. Kammeme neta, yckpahuBame ykpiaja y
Ba3[yXOIIOB IIyTHMKY KOjU ¥Ma Bakelly IIyTHy KapTy u oTKasuBame jeTa. C 0631poM
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nocrojehux mpasnia BasgyXxoIIOBHOT IpaBa, a/y U IOCEOHNX Koja Cy 3a Ty
CBPXY II0 XMTHOM IIOCTYIIKY YCBajaHa, KaKo OM ce I0/10Kaj Iy THUKA YIMHIO
U3BECHMjUM 1 3auITUhEeHUjUM.

IT Oty pexxum 3alITNTe MyTHUKA y CIy4ajy mopemehaja
y BaspymHoM cao6pahajy

Y cprickoM, amu n MehyHapogHOM BasIyXOIUIOBHOM IIpaBy IOCTOje
Ba TIpaBHA PEXMMa OITOBOPHOCTM Bas[yLIHOT IPEBO3MOLA IIpeMa ITy THM-
Ky. IIpsu, Kmacu4HM, TO jeCT ONIITH, OHOCK CE€ Ha OATOBOPHOCT y CIy4ajy
TelleCHe TIOBPeJie M CMPTU KOjy IyTHMK NPETPIN y TOKY IPEBO3a, a yCes
He3rofie Koja je ,3aflecuna“ Ba3AyXoIUIoB. TakaB KIacM4yaH PEXUM OfTO-
BOPHOCTM Ba3[yIIHOT IIPEBO3NOINA Y ce6M Caip>Ky NPaKTUYHO B CTele-
Ha, ¥Majyhu y Buly TpaHuIly Herobe OfrOBOPHOCTM IIpeMa ITyTHUKY (Miu,
€BEHTYa/IHO, YWIAHOBMMA IbErOBE MOPOAUIIE aKO IYTHMK HIUje HPEXUBEO
KOHKpeTHY Hesrofy).” [Ipema TIPBOM CTeTieHy, OITOBOPHOCT je G7IM3y arco-
JyTHE M3 pasjiora IUTO IPeBO3MJIAL, OArOBapa CaMO Ha OCHOBY YMIbeHUIIE
7la je IyTHUK NIPeTpPIIeo IITETY y TOKY /IeTa KOji je ,3ajecunaa’ Hesropa. To
3HAYM Ja je ce MO)Ke OCTIOOOIMTI CaMo U3 pasjiora MyTHUKOBE HEIOCpenHe
KpUBMIIE, /U He U onuiter ocnobabajyher pasnora (Buiie cue) koju je mpu-
CyTaH y KOHIENTY 00jeKTMBHE OITOBOPHOCTM Kao TakBe. TakBa, CKOpPO Ia
arcoMyTHA, IIPEBO3MOYEBa OIFOBOPHOCT IOCTOjM 3a LITeTe N0 M3HOca 128
821 nmoce6HuxX mpaBa Bydema MO nyTHMKy.6 ITpexo Tor usHOCa, MPEBO3UIALL
npefasy y IPyTyu CTEIeH OATOBOPHOCTH, Y KOME MY jé OCHOB OJTOBOPHOCTH
Cafip)KaH y IPeTIIOCTaB/beHOj OITOBOPHOCTH, a KOje ce MOXKe 0CTOO0ANTY He
CaMo JI0Ka30M OJICYCTBa COIICTBEHe KpuBuIle (IIpefy3uMameM HYKHIX Mepa

Ha CIMYHOCT PeXIMa, ali U BaXXHOCT jefjHe BpcTe mopeMmehaja koja je HacTaa ycien
Bupyca Covid-19, y HacTaBky he ce pasmMaTpaty, Iipe cBeTa, OTKa3uBambe JeTa Kao jeflaH
ox moryhux nopemehaja y aBno-cao6pahajy. O mojmy u npaBHoM pexxumy nopemehaja y
aB1o cao6pahajy Buz. He6ojia JoBanosuh, ,,ITojauana samrrura nyTHuka o nopemehaja
y mpeBo3y y mpaBy EY, Ycknahusare tiocnosnoi ipasa Cpbuje ca tipasom EY (yp. Byk
Pamosuh), Beorpag, 2017, 273 u game; Iparan Byjucuh, ,Iloce6Ha nmpaBa nyTHuKa Kao
HOTpolIaYa y BasHyInHoM caobpahajy, ITpaso u tipuspega, 6p. 4-6/2018, 613-626; Cse-
TicIaB JaHkoBuh, BasgyxotinosHo ipaso, [paBuu dakynteT YHusepsurera y Beorpany,
beorpan, 2021, 225 u paspe.

5  Onmry pexuM IpeBo3MOYeBe OFTOBOPHOCTM IpeMa IYTHMKY je MCLpHHO ypebeH y
KoHBeHImMju 0 yjenHauaBamby N3BECHNX NTpaBuia y MehyHapogHOM BasayIIHOM IIPeBO3Y,
a KOja je y MOTIyHOCTH mpeyseTa y cprcku npasau cuctem (Convention for the Unifica-
tion of certain Rules for International Carriage by Air; nae y pycHoTama: MoHTpeasicka
KOHBeHI1ja 1999).

6  Monrpeancka koHBeHIMja 1999, un. 21 cr. 1. [lera/bumje 0 pasBojy OIIITET PeXMMa
npeBo3uoyeBe oproopHoctu Bui. Michael Milde, International Air Law and ICAO,
Eleven International Publishing, Utrecht, 2008, 265 u nasbe.
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[a [0 He3rofie 1, NOCIeANYHO Ib0j, IITeTe He Hohe), HEro U [JOKa3MBameM
panme Tpeher nmuua Kao MCK/bYYMBOT Y3pOKa IITETe KOjy je MYTHMK IIpe-
Tpneo.7

Jpyiu, moce6HN peXXVM OATOBOPHOCTM IPEBO3MOLA IpeMa ITyTHUKY
ce ofHOCK Ha cuTyauuje nopemehaja y Basayimnom caobpahajy, y kojuma je
IpeBO3M/Iall Ay>KaH fla TapaHTyje UCIybebe OfpeheHnX My THUKOBYX IIpaBa,

a Koja Cy IpeMa KBaJIMTETy BP/IO O/IMCKa MOTPOIIAYKIM, 1 ¥ JbYJCKIM IIpa-

Buma.® Takas PeXUM je orpaHMYeH Ha cutyanuje nopemehaja y caobpahajy,

Kao MTO Cy ycKpahmBame yKpllaja NMyTHUKY y Ba3AyXOIUIOB, 3HAaYajHUje
Kalllibelbe y IMOoJIeTatby M OTKasMBambe JIeTa. Y CaydYajeBuMa OTOBOPHOCTH
3a nopemehaje eta MOTy ce yOouMTH fBe CKyIIMHE IIpaBa Koja IIPeBO3WIALL
MOpa Jla rapaHTyje myTHuky. IIpBa cy HesaBMCHa Of NpeBO3MOYEBE KPU-
BUIle 3a KOHKpeTHM mopeMmehaj, a Apyra Cy 3aByCHa Ha Ha4YMH Ja aKO je 10
nopemehaja o110 yces y3poka Koju je He3aBUCTAaH Off IPEBO3MOLIA, OH/A
ux npesoswiar Hehe myrosatu. IIpBa cKymmHa mpaBa ce OFHOCH, IIpe CBe-
ra, Ha MyTHUKOBO 30pMibaBarbe U, €BEHTYA/HO, AKO JIET HIMje HACTAB/bEH —
Ha noBpahaj HOBYaHOT M3HOCA KOji je MyTHUK IUIATHO fia OU H0OMO IyTHY
KapTy, a pyra CKyIiHa Ce OGHOCK Ha (QUKCHe HOBYaHe M3HOCe (CBOjeBpCHE
alCTpaKTHe HaKHaje IITeTe), YMja BUCUHA 3aBUCK Off JY>KUHe JieTa KOju ce
Ha/asM ,y cTamy nopemehaja“’

MoHnTpeancka KoHBeHIuja 1999, u. 21 cr. 2. Bup. C. Jankosuh, 249.

BaXKHO je yOuMTM [a je Taj APYTH, MOCEOHM PEXUM IIPeBO3MOUeBe ONTOBOPHOCTH, a
Koju ce ogHOCHK Ha mopeMehaje y caobpahajy, octao mpasHo Heypeben y MoHTpeanckoj
KOHBEHIjU 13 1999. ronmHe, KojoM Cy ypebeHu, mHave, IpaBHM OFHOCK KOjy HACTajy
U3 YyToBOpa O IpeBO3y IyTHMKA, IpT/kara ¥ cTBapy. IlocebaH MpaBHM PEXUM Y IO-
IJIeffy TIpeBO3yoYeBe OfrOBOPHOCTM 3a mopeMehaje y caobpahajy je ypeben Ha Hanu-
OHAJTHOM HUBOY, a y okBupy EBporme je, Taunuje EBponcke ynuje 1 ECAA moppyuyja
(xoje obyxBata u oppebene papxase Heunanmue EY, nonyr Cp6buje, buX, Anbanuje)
IeTa/bHUje PETYINCAH ¥ OKBUPY Ypenbe KOjoM ce YCTaHOB/baBajy ofpeheHa MunuManHa
IIpaBa MyTHMKA y CTyYajeBMMa OTKAasMBama JeTa, yCKpahuBama yKpIiaja u 3HaYajHujer
Kammsera (eHr. Regulation (EC) No. 261/2004 of the European Parliament and of the
Council of 11 February 2004, establishing common rules on compensation and assistance
to passengers in the event of denied boarding and cancellation or long delay of flights, and
repealing Regulation (EEC) No. 295/91, O] L 46, 17. 2. 2004; name y dycHoTaMa: Ypenba
261/2004).

9 IlyTHmky je y OKBMpPY HAallMOHa/lHMX 3aKOHOJIaBCTaBa, a Ha OCHOBY YCBajama
HOTPOLIAYKO- [IMBIIM3ALMjCKUX CTaHAapha u3 Ypembe 261/2004, mpys>keH UMTaB CKYII
IIpaBa KOja My Ce Y TaKBMM CUTYyalujama fyryjy. Tako ce mMyTHUKY y OKBMpY IIpaBa Ha
36pumaBarbe IyTyje, CATyaluju mpuMepeH, ofpehen 6poj 06poka, Hohemwa Y XOTEICKOM
CMelTajy 1 pasMeHa Hogataka (TemedOHOM MM APYTUM BUAOM KOMyHUIMpPama). Ilopen
IIpaBa Ha 30pumaBaibe, IyTHUK MMa [IPaBO Ha IIpeycMepaBaibe jieTa WM Ha moBpahaj
TPOLIKOBA KOje je MMao IIOBOJIOM JIeTa ,IoroheHor nopemehajem y cao6pahajy. Hajsap,
IYTHMK MMa NpaBo Ha (allCTPaKTHY) HaKHAAy IITETe, YMj)i MSHOC 3aBUCK Of LYXKMHe
neta norobhenor nopemehajem (3a nerose go 1500 KumoOMeTapa MEpeHO OPTOPOMCKOM
MeTofloM — opmrTeTa je 250 eBpa, 3a neTose AyxuHe of 1500 mo 3500 xmmomerapa
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Crude ce yTHCaK fla je peXXVM OATOBOPHOCTH IPEBO3NOLA Y CITydaje-
BuMa nopemehaja caobpahaja mpyraumju y morneny ocHoBa y OFHOCY Ha
OIILTI PEXUM HeroBe OITOBOPHOCTY 3a IUTETY y BUJY Te/leCHe IOBpefie U
CMPTH KOjy Ty THUK IpeTpiy. MehyTum, To je camo mpuBup, jep mpeBo3nIaly
y ciaydajeBuMa nopemehaja ogrosapa 1 fajbe mpemMa IpaBuinMa 00jeKTUBHe
OJICOBOPHOCTM, a IeroBa KpUBMIIA je 3Ha4YajHa caMo y IoIlefy ybp3aHor
Ipy>kKara YMHNUION Be3aHNX 3a IeroBo 30pymaBarbe, Ta4HNje Kaja Cy Te In-
HU/I6e IpoTTyITeHe /Ta 6yTy TpyseHe myTHUKY.'’ V c1ydajy dukcHMX nsHo-
ca alCTpaKTHe OfjIITeTe IIyTHUKY, IpeBo3mial ux Hehe gyrosaru ako je go
nopemehaja y caobpahajy goruno 36or y3poka Koju je u3BaH IpeBO3MOYEBOT
HOHallawka ¥ npunaja gorabajy xoju je, y ommrem cieny porabaja, ogpehen
Kao u3BaHpenaH. Ha Taj HauMH ce cTBapa mapasenmsaM y BUAY JJBOCTeIe-
HOCTHU IIPeBO3MOYEBEe OATOBOPHOCTY, KaKaB je IMPUCYTAH Y OIIITEM PeXM-
My IpeBO3MOYeBe OfFOBOPHOCTM, CaMO IITO Y Cily4ajeBuma mopemehaja y
caobpahajy Huje ogpeben M3HOCOM IITETE, HETO Y3POKOM HEHOT HACTAHKA.
[Ipema TakBOM Ha4YMHY pasMMII/bakba, IIPBY CTEIIEH IIPEBO3MOYEBE OfITOBOP-
HOCTM O Ce CBOAMO Ha YMHMAOE Y MOI/Iefly HY>KHOT 30puibaBama Iy THUKA,
a IPYT¥ Ha alCTPaKTHY OALITETY IMYTHUKY KOja My ce JyTyje caMo aKo [0
nopemehaja Huje mouuto ycmen usBaHpegHor forabhaja Koju je BaH KOHTpoIIe
KOHKPETHOT IIPeBO3MOLIA.

III KBanudukanyja npuHygHIX Mepa orpaHnYemha KpeTama
u nerema ycruen Covid-19

Kao ocHOBHO muTame y IOITIEly YCTAaHOB/baBaba IIOCEOHOT peXXuMa
IpeBO3MOYeBe OATOBOPHOCTH Yy ciy4ajy mopemehaja mzassanux Covid-19,
IIOCTaBIJIO Ce OHO Y TOI7IeAy dera he ce BpmnTy IpaBHa KBamdukanmja — aa
1M y TOTJIeAly CaMoT BMpYyca WM IPUMHYAHNUX Mepa Koje je Ap)aBa JOHOCKU/IA
Kao peaklujy Ha I1ojaBy Tor Bupyca. CXOgHO ToMe, HejacHoha ce cacTojana y
TOMe Jia /I BULIOM CUJIOM U, IIpeMa TOMe, M3BaHPeIHIM OKOTHOCTMMA CMa-
TpaTH III06ATHO PAacIpOCTPameHN KOPOHA BUPYC WM Mepe Koje Cy ip)KaBe

yaytap ECAA mnoppydyja — opmreTa je 400 eBpa 1, Hajsaji, 3a 7IeTOBe Ny>KUHE IIPEKO
3500 xumomeTapa [amu u kpahe koju cy Ban ECAA nonpydyja] — opuitera je 600 eBpa.
VisHoc ancTpakTHe ofiluTeTe je ofpehen mojemuHauHo, TO jecT mo MyTHUKY. By, 3akoH
0 OO/MUTralMOHNM M OCHOBaMa CBOjMHCKO-IIPABHMX OffHOCA y BasAywHOM caobpahajy -
300CIIBC, Cnyxbenu inachux PC, 6p. 87/2011 u 66/2015, 4. 8-20; Ypenba 261/2004,
1. 7-9; Chrystel Erotokritou, Ciril-Igor Grigorieff, ,EU Regulation 261/2004 on Air
Passenger Rights: The Impact of the Covid-19 on Flight Cancellation and the Concept
of Extraordinary Circumstances®, Air and Space Law, Vol. 45, Special Issue 2020, 124
U Jajbe.

10 H. JoBanosuh, 281-282.
11  30O0CIIBC, um. 10 cT. 3.

527



Cserucnas JaukoBuh (ctp. 523-539) IIulT 4/2021

mnpoM CBe€Ta JOHEIIE, 1 KOje Cy cafip>KaHe y OrpaHN4€mny Min, 4ak, 3a6paHM
KpeTabkha CTAaHOBHUIIITBA.

be3 063upa Ha To IITO 06a IpefMeTa IPAaBHOT KBaIM(UKOBaba MIMajy
y cebM 3ajeHMYKM VIMEHNTeh M3Y3eTHOCTMU, HEOYeKMBAHOCTU M HecaBjla-
AVBOCTY, YMHMU Ce Jja IIPEHOCT y TeMM IIpaBHe kBa/mudukanuje Tpeba mpy-
KUTU Ip)KaBHUM MepaMa Kao CBOjeBPCHO] M3BaHPeNHOj OKOMHOCTHU CIIpaM
KOje Cy BasAyLIHM IPeBO3MOLY LIMPOM CBeTa Mopaau Aa yckiaabyjy csoje
TOHAIIIakbe, OHOCHO JJa MACOBHO OTKa3yjy netoBe. [lakyie, BasTyIIHN TIpe-
BO3MOLM, KA0 CY0jeKTH KOji CY CTPYYHM Y [eTaTHOCTU IPeB03a, HICY Bac-
HU fia oppebyjy ma mu je BUpYC, Kao aKTUUKO INTambe, U3BAHPEJHA OKOJI-
HOCT U Jla TIpeMa Toj UMibeHnIm onpel)yjy cBoje moHalIame, HEro Cy Ay>KHU
la TIpaBHO Ofipearyjy caMo Ha Ap>KaBHy Mepy Koja moTBpbyje msyseTHOCT
OKOJTHOCTM Kao pasjiora Koju, JOHeKIe, yOlakaBa IIpeBO3JMOYEBY OfTOBOP-
HOCT y cry4ajy nopemehaja nera.

MebhyTtum, 3aHuM/BNBO je fja 3akoHOmaBLUM mypoM EBporme (TauHmje
y okBupy EV n ECAA noppyuja) ycajajyhu crangapae us Ypenbe 261/2004
(o MMHMMaNHUM IIpaBUMa IIyTHUKA Yy CIy4ajy nmopemehaja yeta), mpyxajy
OCHOBY Koja he yYMHNMTY CIMYHMM, aKO He U MCTOBETHVM, IPAaBHU PEXUM
IpeBo3a CTBapyu M IMyTHUKa. Hamme, mpema ommiTeM pexxumy IpeBO3noUe-
Be OJTOBOPHOCTY Y IOIVIefy IIpeBo3a cTBapu (pobe), MpeBO3mIal] ce MOXXe
0C7I06OUTY OATOBOPHOCTY 3a IITETy HA CTBapyMa He CaMo OIIITUM JO-
Ka3oM IIPMCYCTBa BHUILE CUJIE, HETO, M3Mely ocTasor, 1 JOKa3oM NpUHYLHEe
Mepe (IIOTeK/Ie Off HeKOT Ip>KaBHOT OpraHa) Koja oHemoryhasa wim orpanm-
JaBa YHOC, MI3HOC W/IM IIPEHOC CTBAPM KOje Cy IpeiMeT KOHKPETHOT IIPeBO3-
a.!® Tlopynapua npaBHa HOpMa OCTOjU ¥ Y TTOCEGHOM PEKUMY IPEBO3MOUe-
Be O[ITOBOPHOCTY IIpeMa IMYTHMKY y cly4ajy nopemehaja y caobpahajy xana
HUje ayXaH fa uciiahyje dukcHe M3HOCe ofiuTeTe (CIpaM Ay>KMHe IyTa),
aKo je Y3pOYHMK TaKBOT nopemehaja n3BaHpeHa OKOTTHOCT, a y KOjy Ce, CBa-
KaKo, MO>Ke YBPCTUTHI U IIPUHYIHA Mepa Ap>KaBe KOjOM ce OTrpaHN4aBa, YN
Jak 3a0pamyje IpeBo3 NyTHMKA Ba3[yLUIHUM ITyTeM.

Jlaxie, HECIIOPHO je Ja je Ap>KaBHa Mepa KOjOM ce OrpaHMYaBa WM,
Jak, 3a0pamyje IpeBO3 IyTHMKA Ba3AyLUIHMM IyTeM 360T KOpOHa BuUpyca
M3BaHpeHA OKOJTHOCT 4Mje JIejCTBO NPeBO3MIal] Huje Morao ja nsberte, ma

12 TakBe OKOZMHOCTH MMa Y BUAY 1 foMahe IpaBo y oIlITeM OOIUIaIIOHOM U TPLOBUH-
CKOM IIPaBHOM M3BOPY, 3aKOHY 0 00/MranoHuM ogHocuma, Cnyucbenu nucii COPJ, 6p.
29/78, 39/85, 45/89 - opnyka YCJ u 57/89, Cnysbenu nuciti CPJ, 6p. 31/93, Cnysmbenu
nuci CLT, 6p. 1/2003 - YcraBHa noBesba u Crymcbenu inacuux PC, 6p. 18/2020, un. 263.
Derapauje o Tome Buy. Hebojura Joanosuh, ,,OnuTyt 0OCHOB YrOBOPHE OTOBOPHOCTM
y cprickoM npasy', IIpaso u iipuspega, 6p. 1/2020, 41 u maspe.

13 Bup. MoHTpeasncka KoHBeHIMja 1999, 4. 18 cT. 2 Tad. .

14  Bup. 300CIIBC, un. 10 cr. 3; Ypenba 261/2004, 4. 5 ct. 3.
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JaK 1 fja je IIpefiy3eo cBe HeolxofgHe Mepe. Crora cy KOpoHa BUPYC, @ 3aTUM
¥ ip)KaBHa Mepa 3abpaHe JieTerba, yOIIIITe Y/ caMo y ofpeheHNM fenoBuma
CBeTa, IOBO/bHY YMHMOLIM Ja M3a30By nopemehaje y BazaymHoM caobpahajy
KOje je HOTpeOHO IPaBHO M Ha IOjelMHAYHOM HUBOY ompemutu. IIpaBHe
nocnepuie nopemehaja y BasayurHom cao6pahajy y kpajmem ciydajy u Ha
HeTIoCpefjaH Ha4yMH HajBuile morabajy myTHuKe Kao KOpUCHUKe (IOTpOIIa-
Je) Bas[yIIHOr IIPeBO3a, I1a je 300r TOra HEONXOJHO YTBPAMUTY ITyTHMKOB
MOJIOXKA] Y TAKBUM CUTYalMjaMa.

IV IIpaBa nyTHMKa y OKOTHOCTMMA KOPOHa BUpYyca

1. Yonuire

Y curyanuju Koja je onmire rmosHara oy, nmoderka 2020. rogune, a Kojy
je M3a3Ba0 KOpOHA BMPYC, IYTHUIM Y CBUM rpaHama caobpahaja, a mo-
ce6HO y Ba3[gyLUIHOM IIPEBO3y CYy IOCTaIM Hapodmrto morohennm, mmajyhm
y BUAY [IejCTBO BMpYCa M [P)KaBHMX Mepa 3allTUTEe Off HeroBOT IINMPerba,
a IITO je y KpajimbeM McXofy usassano nopemehaje y cao6pahajy.!® Yipaso
T nopemehaju y caobpahajy cy 6unm npaBHU OCHOB 3a ,,aKTUBMpame" I0-
CeOHOr CKyIla NyTHMYKMX IIpaBa Koja y3 TO MMajy M aTpuOyT HOTpOIIAd-
KUX, [1a YaK 1 JbyACKUX IpaBa. TeXX1MHy Ap)KaBHUX Mepa 3a0paHe JieTema Cy
HajO/DKe OCeTM/IN Iy THULM KOji Cy Ce 3aTeK/IM Ha aepofpoMiMa IMoJIacka
(vny jour rope, aepofpoMMMa Ipeceialba) HeIIOCPEJHO Hpeft IoIeTambe Kajia
Cy obaBelITeHM Jja ce JIeT OTKa3yje, /i ¥ Iy THUIY KOjy Cy IIpe TOT Hemo-
Cpef{HOT TPeHyTKa jleTa 00aBellTaBaHM O OTKAa3MBamby JIeTOBA 300T IOMeHY-
TOT BUpYCa.

Y cnyuajeBrMa OTKa3MBama JIeTa, IyTHUIMMA Ce TapaHTyje oMoryha-
Bambe HEKO/IMKO BPCTa IIpaBa Koja Cy TpyIICaHa y IpaBo 30pMibaBamba, IPaBo

15 36or TaxkBe cuTyanuje, Ha HuBOy EBpOIICKe yHHje je yCBOjeHO 3BaHMYHO TyMaduermbe
IpaByIa O IyTHUYKMM IIPaBMMa y CBUM TpaHaMa IIPeBO3a, KaKo Oy ce OHAa yYMHMIA
HECIIOPHMM U, CXO[JHO TOMe, JTaKIlle OCTBAap/bMBMUM. Bup. 3BaHndHO Tymademe npasnma
o mytHuukuM npasuma y EY 36or Covid-19 (Interpretative Guidelines on EU passenger
rights regulations in the context of the developing situation with Covid-19), nocTynHo Ha
appecu: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020XC0318(
04)&from=EN, 27. 10. 2021.

16 YmpaBo ce TakBe Mepe MOTY IIOCMAaTPaTH M Kao M3BaHPeHe OKOMHOCTH KOje IMajy 0Co-
6uny Bue cute. C 0631poM Ha TO fia je HOPEK/IO TaKBe BIUILE CUJIe Y AP)KABHOj ORMYLIN
(IpUHYAHOj Mepi), OHA Ce MOXKe OfPENUTH U Kao APYIUTBEHA BHUIINA CU/IA, @ He KAO IpH-
ponHa (pusmuka) o xojoj je Hajuenrhe ped Kajja ce MMajy y BUAy CIIO/bHE HeIpeBUANBE
U HecaBIaayBe OKOMHOCTH. Buie o gpymreeHoj Bumoj cumy Bug. COVID-19 Consum-
er Law Research Group (University of Warwick), ,Consumer Law and Policy Relating to
Change of Circumstances Due to the COVID-19 Pandemic®, Journal of Consumer Policy,
Nr. 3/2020, 440-441.
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nospahaja 1leHe MyTHe KapTe ¥ NPpaBO HaKHajle IITETe. Y3 OBa IpaBa, a Kao
peakija Ha HOBOHACTATy OKOJTHOCT IMaH/eMuje KOpOHa BUPYCa, IPEBO3NO-
LM IIMPOM CBeTa Cy MOHYAWIM Iy THUIMMA U MoryhHOCT fo6ujama T3B. ,Ba-
ydepa“ yMecTo npaBa Ha nospahaj IjeHe ITyTHe KapTe U HaKHaje wmTeTe (am-
CTpaKTHe U KOHKpeTHe), IITO he y eBpOICKOM BasyIIHOM IOAPYYjy OUTH
noce6Ho ypebeno camo xao MoryhHoOCT, any He U HYXXHOCT 3a Iy THUKA.
Bayuepnu ce, ykpaTko, oHOCe Ha IPaBO IyTHMKA [a YMECTO IIAHMPAHOT
VI YTOBOPEHOT a OTKA3aHOT JIeTa, Job1jy MOoryhHOCT mpeBo3a Ha MCTOj MM
CIMYHO] pa3fa/bYHYU MCTUM IpeBO3NoLeM y HekoM Oynyhem mepuopny.

2. IIpaBo Ha 36pumaBame

[TpaBo Ha 30pumaBame IPeCTaB/ba YNTAB CKYII IIPaBa Koje IyTHUK
MMa y cay4ajy nopemehaja KkoHkpetHor neta. OHO ce cacToju, Ipe CBera, Of
IIpaBa Ha IpuMepeHy 6poj obpoka, nuha, TeneoHCKUX Mo3uBa (VN APYrux
06/IKa KOMyHUKaIyje, TIOMyT eTeKTPOHCKUX MopyKa) u Hohema.'® TTpume-
peHocT ce ofpebyje cripaM KOHKPETHOT CIy4aja ¥ MOXKe YTUIIATH Ha TO Ja
ce CKyIl HaBe[leHNX IIpaBa IPOLIMpYje WM, MK, Cy>KaBa TaKo Ja ce CBefe,
Ha IIpUMep, CaMo Ha IO jefilaH oOpoK M jemuHuiyy mmha axo je mopemehaj
KpaTkoTpajaH. [IpaBo Ha 36pumaBame YeCTO MOXe Jla IPOY3pPOKyje 3HaTHe
TPOLIKOBE IIPEBO3NOLY, TaKo mTo he 6UTH [yXKaH a CHOCK TPOIIKOBe Beher
Opoja XoTelICKMX HOhemwa BeMMKOr 6poja IMyTHUKA, IITO MY je GUHAHCY]CKI
3HATHO TeXe Hero Ja je M3BpLIMO NoBpahaj IleHe IyTHUX KapaTa CBaKOM
TOje/[THAaYHOM ITy THUKY.

JMako ce unHM fia je MpaBO Ha 30puIbaBarbe IyTHUKA HE3aBVCHO Off
npaBa Ha noBpahaj myTHe KapTe 1 Ja ra mpeBO3WIal] fyTryje caMo Ha OCHO-
BY YMIbeHMIIE Ja je MyTHMK Beh NPMUCTYIIO KOHKPETHOM JIeTY, Y CUTYalju
13a3BaHOj KOPOHA BUPYCOM OHO C€ YHEKOJIMKO YMHM 3aBUCHUM O] TOTa IIpa-
Ba. Hanme, nmpeBoswial Hehe gyrosatu mpaBo Ha 30pumaBalbe He CaMo Y
CUTyaIyju Kaia IyTHUK HMje IIPUCTYIINO JIeTY, OHOCHO aKo je 6/1aroBpeMe-
HO 06aBellITeH 0 OTKa3MBamy /IeTa, Beh 1 Kaja je MyTHMK n3abpao ma Kopu-

17 C o6supom Ha, Ipe cBera, MelyHapopHm, TO jecT NMpPEKOrpaHMYHM aTPUOYT BasmyI-
HOT' IIpeBO3a, y OKBMpY EBpoIIcKe yHMje je 3ay3eT CTaB O jefHOOOPAsHOCTM ITyTHMY-
KUX IIPaBa y TaKo KPU3HOj CUTYaUMju KakBa je mocrojeha u3asBaHa KOpOHA BUPYCOM.
Omna ce CBOJZI€ Ha Pa3/IMIUTE BUAOBE HOBYAHE IIOJPIIKE M 36PI/IH)aBaH)a HyTHI/IKa, Kao
u MoryhHoOCT HacTaBKa IyTOBama y CUTyaLuji Kajia YCIOBU 3a 7eT OyAy MOBOBHUjIL.
Bumre o ToMe [OCTYHmHO Ha agpecu: https://www.eca.europa.eu/Lists/ECADocuments/
AP21_04/AP_air_passenger_rights_EN.pdf, 27. 10. 2021.

18  Bumie o cagp>xyHu mpaBa Ha 30pumaBame Buf. H. Joanosuh (2017), 295-298.

19 YV TakBOM peXHUMy Ce yImpaBO M JCIIO/baBa OCOOMHA JbY[CKOT IpaBa KOJ IpaBa Ha
30puaBarbe, jep y OCHOBM I'yOM eKOHOMCKY IIO/IOTY Y BUAY Mepe JJaTOT U MpPY>KEeHOT,
OIHOCHO Y BUJY CpasMepe IieHe IlyTHe KapTe KOjy je Iy THUK IUIaTHO ¥ YMHUIOM Koje MY,
II0 OCHOBY IIpaBa Ha 30pubaBambe, IyTyje MpeBo3yIall.
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cTM mpaBo Ha noBpahaj eHe nyTHe Kapre. Y mociefmeM CIy4ajy, u36opom
noBpahaja cBUX TPOIIKOBA y Be3) ca ITyTHOM KapTOM, IIyTHUKY je UCTOBpe-
MeHo yckpaheHO 1 TIpaBo Ha 36puibaBame. >’

3. IIpaBo Ha moBpahaj meHe myTHe KapTe

[IpaBo Ha moBpahaj IjeHe ITyTHe KapTe ce CBPCTaBa y OCHOBHA MIMO-
BMHCKA, Ta4yHMje NOTPOIIAYKa IpaBa Koja IYTHUKY np]/manajy.21 OHo ce
MOXKe pa3BpCTaT! y JiBe KaTeropyje ClipaM CUTyaluje y K0joj ce KOPUCTH.
Y IpBoj, IyTHUK MMa IIPaBO Jja CAMOMHMUIMjATMBHO M 03 HEeKOT OIIpaBJia-
HOT pasjiora ofjycTaHe of jeTa (TauHMje YyroBopa O IPeBO3Y Ba3AyIIHUM
HyTeM).22 IIpeBosunan, je y TakBOj CUTyauuju gy>KaH Ja BpaTu IIyTHUKY
nmaheHn M3HOC IyTHe KapTe, aly caMo IOf] YCIOBOM Jia je MyTHMK Omaro-
BpeMeHO M3jaBlo Jia OfycTaje off meTa.”> Y Apyroj CUTyaIuju, MyTHNK MMa
npaBo Ha nospahaj IleHe MyTHe KapTe aKo je HOLUIO [0 HeM3BpIIeHa JIeTa,
OMI0 KpO3 HeEroBO OTKa3MBame MM yCKpahyBame KOHKPETHOM ITyTHUKY
MoryhHOCTM fia ce YKpIia y BasgyxomoB. IIpu Tome, morpe6HO je ga pasyior
HeM3BplIera TOT JIeTa He CTOjy Ha ITyTHUKOBOj CTPaHM, OFHOCHO Jla Iy THUK
CBOjUM TIOHAIIalbeM HUje Ha Iera yTuiao. To 3HauM fa pasjior HesBplema
leTa MO)Xe Ja Oyhe Kako Ha IpeBOsyoLy (IpUINCHBaEe IPeBO3NOYEBOj
pajmblL), TaKO 1 BaH IpeBO3MoINa (Kaja ce MOXKe IpUINCATH pafmy Tpeher
NNIa, Ap>KaBe MIN OKOTTHOCTVIMA Koje IONPUMajy 0COOMHe BUIIIe Cue).

20 VcroBeraH je peXXMM M Kafia IlyTHUK M3abepe MPaBO HA HACTABAK IIyTOBakba, alM He
TOT JaHa Kajia je Tpebaso fja ce M3BPIIM KOHKPETaH JIeT, Hero 1o COICTBEHOM u36opy
y HEKOM [IPyroM, KacHujeM TepMuHy. Bua. 3BaHmdHo Tymaderse mpaBuia o My THUYKUM
mnpasuMa y EY 36or Covid-19, 4. 3.3. ct. 2-3.

21 O norporuaykoj oco6MHY MyTHUYKKX Hpasa Bug. [I. Byjucuh, 613-614; Purda Bolanca
Kekez, ,,Prava putnika kao potro$a¢a na kruznim putovanjima®, Suvremeni izazovi po-
morske plovidbe (ur. Petra AmidZi¢ Jelov¢ic), Pravni fakultet u Splitu, Split, 2018, 35 n
nape.

22 C 0631poM Ha CBOjy IIOTPOLIAYKY OCOOUHY, IPaBO IyTHUKA Ha TaKaB PACKIJ, yTOBOpPa O
IIpeBO3y He 611 MOITIO fia Ce IIPOTyMauy Kao HeOCHOBAHO, MMajyhu y BUAY jemHOCTpaHy
IIPUHYIHOCT mpaBuwia caobpahajHor mpaBa y BHUAy IOjadyaHe 3alITUTE IIyTHUKA. 360r
TOTa, TaKaB OJIyCTaHAK OJf YyTOBOpa IpelCTaB/ba OCHOBAHY, OINPABJAHM, jeFHOCTPAHM
HAuMH pacKyfia yroBOpa, HACYNPOT KJIACMYHOM IIOjMY jeZHOCTPAHOT @ HEOCHOBAHOT
pacKupaa, Koji ce y IpaBHOj KIbJDKEBHOCTH Ofipehyje jouI u Kao ,pacKup Ha COICTBe-
HU pusuk’. CympoTHO, pacKuf Ha COIICTBEHM PUSMK OM MOCTajao ako O6M IyTHMK He-
671aroBpeMeHO OfYCTao Off JIeTa, Y KOM CIydajy My IpeBO3MIall He 61 [YroBao erosa
IIyTHMYKA IIpaBa, a u3Meby ocraor u mpaso Ha nospahaj neHe mytHe KapTe. Ymop. Ka-
tapuHa JJomosuh, ,,YTuIiaj caBecHOCTM IoBepyoLia Ha IMOC/TIeANIe HEOCHOBAHNX PacKy-
ma yrosopa“, Ananu IIpasHoi gaxynitieitia y beoipagy, 6p. 1/2015, 202-203 u Hebojura
Joanosuh, Caobpahajno tipaso, IlpaBHy dakynrer YHusepsutera y Beorpanmy, Beo-
rpap, 2017, 335-338.

23  Heo6ojua Jopanosuh, Byk Pagosuh, Mupjana Pagosuh, Tpiosurcko aipaso, Ilpasuu da-
KynTeT YHuBep3uTera y beorpany, beorpag, 2020, 334.

531



Cserucnas JaukoBuh (ctp. 523-539) IIulT 4/2021

Y cBakoM cny4ajy, Kajja IpeBO3WIAL, HYje HPUCTYIMO M3BPLICHY
cBOje 06aBe3e mpeBo3a (6110 360T pajiibe Koja ce IPUINCYje BeMYy WIN, MaK,
cuTyanmjama Koje ce ogpebyjy xao Bumra cwia), myTHuK he mmaru mpaso
Ha nospahaj IjeHe ITyTHe KapTe, OAHOCHO OHMX TPOIIKOBA KOjeé je TOM IIpH-
NuKoM 1opHeo.”” IlyTHMK Ha TO IIPaBO MMa M U3 HA4eJTHOT pasjiora Koju ce
HaJ/Ia3M y jefHAKOCTU laBarba KOje CTOjU Y OCHOBU CBaKe IBOCTPAHE U TePET-
He obmuranuje.”” MebyTum, cutTyanuja nsassaHa KOpOHAa BIPYCOM je yHe-
KOJIMKO ,,y3[pMajia“ OBO OCHOBHO IIyTHMYKO IIPaBO ¥ CTBOpumIa oppebeny
HejacHONy, Ia 1 CyMmby Jja IV Ty THUK MMa 6e3ycnoBHy MoryhHoCT fa ra Ko-
PUCTH M/IH, TTAK, CAMO TI0 IPEBO3MOYEBOM IIPUCTAHKY.

Hamnme, ycnen mangeMnjckux Mepa Koje Cy fp>KaBe IIMPOM CBETa YBO-
AuIe, a Koje Cy ce OfHOCKM/Ie Ha OrpaHMYerha KpeTawba CTAHOBHMIITBA, U Y
KpajibeM CTy4ajy 3abpaHy IPeKOrpaHMYHNX JIeTOBA, aBMO-KOMIIaHMUje CY ce
oceTwIe HapO4MTO IoroheHmm, jep Cy mpema U3IOKEHUM IPaBMUINMA MO-
pane na Bpiue mospahaj yruraheHor HOBLa 3a IMyTHe KapTe 300T MacOBHOT
oTkasuBama netosa.”® Vimajyhu y Buny ma cy peo tor Hosua Beh yrpoume
Ha Pa3BOj CBOjUX TEXHOJIOTH]a, U YOIIITe yHanpebhemwe MocmoBama, HEPETKO
Ou momasmie y CTe4ajHV UMK ako 61 Ouie mpuMopaHe fa Bpile nospahaj
ynnaheHor HOBIIa CBaKOM ITyTHUKY KOMe je 300T KOpOHa BMpYyca OTKa3aH
net. Cykobue cy ce, fakie, eKOHOMCKa pealTHoCT (Y BULY HeZOCTaTHOCTH
HOBYAHMX CpeCTaBa 3a IoBpahaj lleHe IMyTHMX KapaTa U, CXOJHO TOMe,
nperehu cTevajHy pu3MK) 1 MpaBHA HY>KHOCT (CafpykaHa Y HECYMEBUBOCTHI
Y OTIPAaBJAHOCTY Iy THWYKMX TIPaBa y CUTYaLuju KOPOHa Bupyca).”’

Y Luby unberba CUTYyalyje IpaBHO U3BECHOM, 1 Y OKBMPY TocTojeher
IIpaBa, Ha HUBOY EBpoIICKe YHUje, a ca I[/beM BaXKera Ha YMTaBOM IIOfIPYYjy

24 TloBpahaj neHe myTHe KapTe je, moper 306pumaBama, Hoceha mpeja Kojy cy IyTHMIMN
uManmu yorer, ocehaja cTpaxa ¥ HeM3BeCHOCTH 13a3BaHOT OTKAasMBambIMa JIETOBA 360T
KopoHe. Bumre o Tome Bug. Stegania Piccinelli, Sergio Moro, Paulo Rita, ,,Air-travelers’
concern emerging from online comments during COVID-19 outbreak®, Tourism Man-
agement, Vol. 85, August 2021, gocTymnHO Ha ampecu: https://reader.elsevier.com/reader/
sd/pii/S0261517721000327?token=CAE3BDDD29115E16C7200313D8EF549362A582527
0D24BF299DA9A438647D285C3B38A69ABFFCB2C38DC0ODC923DB7918¢ originRegion
=eu-west-1¢&originCreation=20211115102414, 27. 10. 2021.

25 Buiue 0 Haueny jeSHAKOCTH JaBama Buj. Muxajmo IIserkoBuh, ,,Haverno jegHake Bpen-
HOCTH [jaBaka y YTOBOPHOM NpaBy, 360pHuk pagosa Ilpasnoi daxynitieinia y Huuty, 6p.
52/2008, 190 u game.

26 O eKOHOMCKOM YyTHIIajy KOPOHa BMpyca Ha aBMO-MHAycTpujy Buf. Shohini Roy, ,Eco-
nomic Impact of Covid-19 Pandemic®, zoctynHo Ha appecu: https://www.researchgate.
net/profile/Shohini-Roy/publication/343222400_ECONOMIC_IMPACT_OF_COVID-19_
PANDEMIC/links/5falel1e92851c14bc036d68/ECONOMIC-IMPACT-OF-COVID-19-
PANDEMIC.pdf, 29. 10. 2021, 3 u faspe.

27  Bug. Sara Jane Fox, Luis Martin-Domingo, ,EU air passengers’ rights past, present, and
future: In an uncertain world (Regulation EC 261/2004: Evaluation and case study)®,
Journal of Air law and Commerce, Nr. 2/2020, 272 u pgame.
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T3B. ,EBponckor He6a“ (akp. ECAA - European Common Aviation Area),
YCBOjeHO je 3BaHMYHO Tymaueme IpaBuiIa O IMyTHMYKUM IIpaBUMaA ITyTeM
Kora ce HoTBphyje ¥ YMHM HECIOPHNM Ja Iy THULIM Y Ba3AyLUIHOM caoOpahajy
MMajy TpaBo Ha moBpahaj IjeHe IyTHe KapTe y CBaKOM CIy4ajy nopemehaja
13a3BaHNX KOPOHA BUPYCOM aKo ra, Kao TakBo, n3abepy. HapasHo, To je ca
Ipyre cTpaHe oMoryhmno octBapema npereher credajHOr pusuka Ha ymrpo
aBMO-KOMIIaHMja, I1a Cy Ap>kaBe mypoM EBpore, ami u cBeTa, ofmyunie aa
buHAHCHjCKY TIOAp>Ke TIPEBO3KOLIe Y MePU KOMUKO je HEOIXOAHO Jja 61 OHU
OfpXKanmm CBOje IOC/IoBame.” J[pKaBe Cy TO y4MHUIE, MaXOM, HajBUIIE U3
pasjora IITO Cy IIOCPESHO M caMe ,KpuBe“ 3a BeMMKM OpOj OTKA3aHUX Jie-
TOBA yCJIe]] YCBOjeHUX MPUHYAHMUX Mepa 3abpaHe MPeKOTPaHNYHUX JIETOBA.
Tume ce ocTano, y CylITUHM, HA HMBOY Hade/la je[fHAKOCTU [aBama, jep Cy
Y IyTHULM I/ ¥ aBMO-KOMIIaHMje Ha JOOUTKY (Win-win emmsior), TadHuje
HICY M3TYOV/IN HEIITO Ha IITa Cy ¥MManu npaBo. KOHKpeTHO, MyTHUI[MMA je
BpaheHa IjeHa ITyTHe KapTe, jep 4O M3BpIIeHka IpeBo3a Huje JOLIO0, a aBUO-
KOMIIaHUje Cy f001/Ie HeONXOAHY (PMHAHCHjCKY HOAPIIKY KaKo He Ou yIue y
CTevaj 13 pasjIora IITO Cy Ap>KaBe CBOjUM MepaMa IOCPeJHO YTHLa/le Ha Ma-
COBHO HeM3BplIaBaibe yTOBOpPa O IPEBO3Y, I1a CY Ce, CXOTHO TOMe, ,0CeTHIe"
06aBe3aHVM [ja eKOHOMCKY [IOMOTHY YIPO>KEHUM CyOjeKTUMa Off BUTATHOT
3HaYaja 3a IPUBPERY M CTAHOBHMIITBO.

4. IIpaBo Ha ,,Bay4yep“

Bayuep mpezncTaB/ba MOryhHOCT KOjy aBMO-IIpeBO3WMIALL IIPy>Ka IIyT-
HUKY OTKa3aHOT jieTa jja ra y 6ynyhem nepuony mpesese Ha CInM4YHOj (MCTO]
VIN IY>KOj) penalyjy KakBa je OyIa oHa KOJ jleTa Koju je OTKasaH. Baydep,
JaKJe, IpeAcTaB/ba jOII jeffHy MOTYhHOCT, a He HYXXHOCT Kako Om ce myT-
HIKOB II07I0XKaj 300T OTKa3aHOT jleTa yuuHKno 60/p1uM. Bayuep, maxie, Huje
IyTHMKOBA 00aBe3a, Beh BeroBo IpaBo ako ra, Kao TakBo, ofabepe.

28 O pmpxaBHOj (UHAHCKjCKO] TTOMONN, Kao ¥ HeHOM OCIOpaBamy 300T CTBapama He-
paBHOIIpaBHe TPXKMUILIHe yTakmuiie, Buj. Hebojura JoBanosuh, ,,[Ip>kaBHa momoh mase
BpenHocTH, IIpaso u tpuspega, 6p. 2/2021, 88 u mame.

29 HaumHy Ha KOji je Ap>KaBa eKOHOMCKM IIOfip)Kasia aBuo-KoMItaHuje ¢y pasmunti. Kpehy
ce of GecKaMaTHMX Kpe#uTa o CyOBeHLMja WY, YaK, JOKaNUTaIu3alije Kaksa je Ipu-
CyTHa y cprckoM aBuo-npesosuony Ep Cp6uja (Air Serbia). Ha npumep, CP Hemauka
je nmomorna JlydTxaHsu ca 6 MWIMjapAu eBpa. Buie o ToMe HOCTYIHO Ha afjpecaMa:
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1179;  https://www.dw.com/sr/
ima-li-kraja-sipanju-para-u-er-srbiju-i-za%C5%A Ito-ne/a-56000446, 27. 10. 2021.

30 MVmajyhu y Bumy fa je xpusa 13a3BaHa KOPOHOM €KOHOMCKM IIOTOANMIA He CaMo IIyT-
HIKe, Kao MoTpomiade, Beh 1 IpeBos3molie Kao Mpykaolie yCryra, IojaBuia Cy ce Tpu
MoOfera y Besu ca Baydepyma. [IpBu, y KOMe ce Iy THUIY caMO MOACTUIY A UX IPEY3MY,
a’m ce Ha BUX He oOaBesyjy. Kao mopcTuifaj ce kopucru maBame onpebenor mopgarka
Ha Beh mmaheHy myTHy kapry (Ha mpmmep, 20 mpoljeHara), Tako WITO he ce MyTHMKY
npyxutu MoryhHocT fa y 6yayhem mepmopy myTyje ca MCTOM aBMO-KOMIIaHMjOM Ha
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ITpema capp>xmHu IpaBa Koje y ceOu cafjpxu, Baydep je Hajonmmku
IpaBy Ha IpeycMepaBame JieTa, ¢ TUM IITO Ce Taj APYrHU, IpeyCMepeHn
JIeT He M3BpIIAaBa y MCTO WIM HPUOMVDKHO MCTO BpeMe Kaja M OTKa3aHM
(y xoM cryuajy 6u 6m1o mpaBo IpeycMepaBaibe), Beh y O/bkoj i aasboj
oynyhnocty, a o usbopy myrtHmka. JJaksie, myTeM Baydepa aBUO-IIPEBO3-
WAl Mpy’ka MyTHUKY MOTyhHOCT a KumomeTtpe jeta (Mepe OpTOAPOMCKA)
WY, YaK, Behy my>XuHy y OZHOCY Ha OHY KOjy je MMao OTKa3aHMU JIeT, UC-
KOPMCTM y OKBUPY HeKor Oypyher jeTa Ha MCTOj WIN Pa3IMINTOj MONETHO-
C/IeTHOj JUCTaHIM. Bayuep y cebu HOCM OpOYEHO 1 MIPEHOCHMBO MMOBMHCKO
IpaBO MyTHNMKA HA HAYMH Jja C€ MOXKe MCKOPUCTUTHU Y OKBUPY oapehenor
BpeMeHa (Hajuenrhe jegHa /10 ABe rofuHe), Kao 1 [a ce MOXe IPeHeTH Ha
IPYTo JINIie, YMMe Ce yMamyje yoOudyajeHa CTPOrOCT ¥ OTEKAHOCT IPEeHOca
IyTHE KapTe Ha MMe.

Vmajyhm y BURy cafgp>xuHy IpaBa 13 Baydepa, Kao U JieIaTHOCT IIpe-
BO31OLIa, CBAKAKO je IpeBO3MoLy aKiie (HMHAHCU)CKY, IIpe CBera) Aa yMe-
cro noBpahaja IjeHe IyTHe KapTe M3BPIIM 3aMEHCKM JIeT U3 Baydepa. 360r
TOTa, @ ¥ Y Wby YCIIOCTaB/balba PaBHOIPABHOCTM (M PaBHOTEXe Koja je
VHUIIVjaTHO TIOJbY/baHa y OFHOCY M3Meby ITpeBO3MOIa M IyTHMKA CaMOM
YMIEHNIIOM JIa je IYTHMK 3alpaBo HoTpourad) Mehy yroBopHuM cTpaHaMma,
Baydep Ou Tpebano fa ocTaHe caMO MOTYRHOCT, a He M HY>KHOCT 3a IIyT-
HuKa. MebyTtum, cutyanmja koja ce goropmiaa ycien KOpOHa BMpyca je Ha
jemHaK Ha4MH IIOTOAV/IA U IIPY)Kaolie M KOPUCHUKE NPEBOZHUYKUX YCIIyTa,
IIa Ce O YCIIOCTaB/balby paBHOTeXe Mely mJMa MO>ke TOBOPUTM CaMoO Ipe-
Ma BJUXOBUM IOYETHMM IO3UIMjaMa, a He U CIIpaM BaHPENHMUX OKOTHOCTH
Koje je n3assao Covid-19. V3 Tor pasnora cy aBuo-KOMIIaHMje TeXWIe Ja
COIICTBEHM IIOJI0XKaj HMPUKAXY jeAHAKO TEIIKUM Kao M ITyTHUKOB 300T TOT,
a ca BUXOBe CTpaHe Takohe HEBO/BHOL, OTKa3MBama jeTa. 360r Tora cy y
BeheM 6pojy cmydajeBa Bayuepe, OHOCHO IIpaBo Ha Oynyhe mpeycmepasame
neTa uyMHWIM obaBe3yjyhuM 3a IyTHUKe, KaKo OM Ha Taj HAYMH YCIIOCTA-
BIIN paBHOTeXY m3Mel)y cebe u myTHuKa. Y CynpoTHOM, fia Cy Bay4epcKo

JICTOM WIM JyXeM JIeTy IIOf HOBO/BHMjUM YC/IOBMMaA (Ha IpuMep, BUIIA Kjaca JieTa).
TakaB mpucryn je mehy npsuma yseo Singapore Airlines. Ipyra moryhHocrt je pma cy
IOyTHULY O0aBe3aHN Jja KOPUCTe Baydepe, jep MM Ce He IPY>Ka alTepHATUBA Y BULY
nopahaja HOBYaHOT M3HOCa KOjU je MPETXOAHO IUTaheH 3a ImyTHY Kapry. TakaB mpu-
CTyI je 3aysena, Ha mpumep, Air Serbia. Hajsan, xao Tpehm mpuctyn, MHAMBUAYaTHO
IIpaBMYaH, [OjaBIIa Ce Mfeja fa Cy MyTHULY, ¥ Hauely, o6aBesHN [a IIpuUXBaTe Baydep,
a/u Ja uMajy MoryhHoCT fja MM ce u3BpuM nospahaj HOBIIA JATOT 3a IIYTHY KapTy, aKko
TO ONpAaB/Iajy HAPOUYMTO TEIIKMM €KOHOMCKMM OKOMHOCTVIMA Yy KOjUMa Cy Ce HaIlIn
ycnen Kpu3e n3asBaHe KopoHa Bupycom. Bume o Tome ymmop. COVID-19 Consumer Law
Research Group (University of Warwick), 444-445 u mopmaTke JOCTYIIHE Ha afjpecu:
https://www.airserbia.com/footer_menu/podrska/refundacija-u-vezi-korona-virusa/uslovi,
30. 10. 2021, nnTepHeT M3BOP 6Ge3 6poja cTpaHe.

31 O nyrHoj kaptu Bug. C. Jankosuh, 218 u nasme.
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IpeycMepaBame jIeTa YYMHIWIN CaMO IIPaBOM IyTHUKA, a He M 06aBe3HOM
3aMEeHOM 3a OTKa3aHM JIeT, IpeTpIieN 61 BeIMKY TyOUTaK Koju 611 ce Mepuo
He camo nospahajem HoBuaHOr M3HOCa ItaheHe myTHe Kapre, Beh u Tpor-
KOM OpraHmsanyje Tor oTrkasaHor neta. Ho, mmajyhu y Bupgy ympaso mo-
TPOIIAYKy OCOOMHY IyTHMKA Y aBMno-caobpahajy, Ha HUBOy EY je ycBojeHO
3BaHMYHO Tymaueme IpaBuIa Koja ypehyjy myTHuuUKa npasa y curyanujama
nopemehaja y cao6pahajy ca moce6H1M OCBpTOM Ha KpU3HY CUTYaLjy U3a3-
BaHy KOPOHa BUPYCOM. > CyIITUHA TAKBOT 3BAHMYHOT TYMadera Iy THIYKIX
IpaBa y OKBUPY T3B. , EBpoIickor He6a“ je ja ce HEIBOCMMCIIEHO IIOTBPAM A
HYTHUK MMa MOTIYyHY cnoboxny y usbopy nonyhenux mpasa (nospahaj neue
IyTHe KapTe, 30pumaBarme, IpeycMepaBame JieTa, Baydep) U Ja Ha HeroB
1300p He MOXKe Ia yTude I0jeAMHauYHa WM OIIIITA OfTyKa KOHKPeTHe aBMO-
kommanje.” IlITaBuime, TOMeHyTO 3BaHNYHO TyMaderme My THIYKNX TIpaBa
je ycTaHOBM/IO, Ha HEKM HAa4MH, M HOBO IpaBumiIo, noTBphyjyhu mpasmmno
npoTyMadeHo moctojehe, a Koje ce cacTojy y HUIITaBOCTU HaMeTHyTe 00a-
Be3e Jja Iy THUIIM MOPajy /ia KOPUCTe Baydep, OffHOCHO Jia HeMajy MoryhHocT
nospahaja HoBIja TaheHor 3a MyTHY KapTy.

Objalmerme TaKBOM HeIBOCMIC/ICHOM IIPaBITy Iy THUKA JIa YBEK MMa
npaBo Ha nospahaj LieHe yrraheHe My THe KapTe ce CacToju KaKo Y IOC/IETHO]
IpMMeHM Hauesla jefHaKOCTM [laBaiba, TaKO U y IMPaBHOM [I€jCTBY pacKupa
YroBOpa, Ha KOje Iy THUK CBAaKaKO MMa IIPaBo ako 13abepe fja yciey TaKBUX,
U3BaHPENHUX OKOJIHOCTU PACKMHE yTOBOp ca npesosuoleM. Haume, HakoH
IITO je yC/IeAnnIa HeMOTyhHOCT UCITybera yToBOpa O IpeBo3y (IlyTHMKA Bas-
AYLUIHVM IIyTeM), KOja je IpU TOMe HeCKPUB/bEHa, TO jeCT 00jeKTUBHA U He-
3aBICHA Off 00e YTOBOpHE CTpaHe, IPaBIIHO je CMaTpaTy Jia je yroBop Ipe-
CTao0 Jja BAXXNU U Ja Cy yc/lefuie Ioc/eauIle CBOjcTBeHe pacKualy. To sHaun fa
CBaKa yroBOpHa cTpaHa Tpeba fa 6yze BpaheHa y monoxaj y kojeM ce Hama-
3uIa Ipe 3aK/by4era yropapa. KOHKpeTHO, 3a IyTHMKA TO 3HA4M fia My Oyfe
BpaheHa IleHa IyTHe KapTe, a/u U Ja oH caM Oypne BpaheH y mMecto momacka,
aKo je eBEeHTYaTHO OJTHOCHM JIET MO BUIIE Y3aCTOITHUX Mpeceara.>

32 Buue o tome Bupi. Zeljka Primorac, Mara Barun, Zastita prava putnika u zracnom pri-
jevozu, Pravni fakultet Sveucilista u Splitu, Split, 2021, 80-82.

33  S.Jane Fox, L. Martin-Domingo, ,EU air passengers’ rights, past, present, and future: In
an uncertain world (Regulation EC 261/2004: Evaluation and case study)®, Journal of Air
Law and Commerce, Nr. 2/2020, 299 u paspe.

34  Bup. 3BaHMYHO TyMaueme nmpaBuia o IyTHWYKuM npasuMa y EY 36or Covid-19, wr. 2.2
CcT. 3.

35 O mpaBHOM jejcTBy packupa Bup. Petar Klari¢, Martin Vedris, Gradansko pravo, XII
neizmenjeno izdanje, Narodne novine, Zagreb, 2009, 484.
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V 3akmpyvak

Vimajyhu y BuAy OIIITH pPEXMM OATOBOPHOCTY IIPEBO3MOLA, Kao
U moce6HM peXxuM y morneny nopemehaja y aBmo-caobpahajy, kakBum ce
usMeby ocTanmmx cmarpa U OTKa3uBame JIeTa, 3aK/bydyje ce fia 61 IMyTHMUK,
Kao crabuja yroBopHa CTpaHa, Tpebao fa 6yzie npaBHO 3amTiheH Ha jeqHaK
HauyH 6e3 003mpa Ha pasnor nopemehaja. Takas 3ak/pyuak ce, fakie, Ipo-
Te)XXKe ¥ Ha CUTYallUjy T3B. ,,APYIITBEHe BUIe CUjIe” M3a3BaHe KOPOHA BUPY-
COM, TIOBOJIOM KOje Cy HaCTYIIIN Heo4eKMBaHM 1 HecaBlafuBu nopemehaju
y aBmo-cao6pahajy.

Kapa ce Ha ommTem, MelyHapogHOM I/IaHy JOLUIO IO CXBaTamwa O
KMBOTHO]j ONACHOCTM Offi KOPOHA BMpYCa, pKaBe HIMPOM CBeTa Cy HOHO-
Cile yIpaBHE Mepe KojuMa ce OrpaHMYaBa WM, 4YaK, 3a0pamyje KpeTarme
CTAaHOBHMIITBA (MM CaMo Mpeasak fipKaBHe rpanuie). Takse Mepe cy ce
HEIIOCPeJHO Offpasuiie Ha cTBapame nopemehaja y aBmo-cao6pahajy u 3Ha-
gpte cy, naMely ocranor, MacoBHa OTKasVBamwa /leToBa IMpoM ceeta. C
0631pOM Ha PasHOBPCHOCT HALIMOHA/JHOCTY ITyTHMUKA KOjU CYy KOPUCHULIU
MmebyHapoznHor aBro-cao6pahaja u, CXOZHO TOMe, PUBUK YCIIel PAa3INIUTOT
IIpaBHOI TPeTMaHa y ciydajeBuMa nopemehaja y caobpahajy (jep nx Mon-
Tpeasicka KOHBeHIMja 13 1999. roguHe mpaBHO He ypebyje), momreHo je
(o) TBpAUTH jeHOOOpa3aH HAuMH BYXOBE IIPaBHe 3allTHTe. Tako ce y mu-
peM permoHajTHOM CMUCITY M3ABojuIa EBpoIicKa yHMja Koja je HeIOCpegHO
II0 HACTYIamy IaH/leMyje KOpOHa BUpYyca ycBOjula 1 06jaBuIa 3BaHUYHO
Tymauemwe, Taunmje Bogyy npy npuMeHn noctojehe Ypenbe o mojauanoj 3a-
IITUTU ITyTHUKA ycen nopemehaja y cBuM rpanama caobpahaja, a nsmeby
ocTamux u y aBmo-caobpahajy. OcHOBHM cMmycao IoMeHyTe ypenbe je ma
HOTBPAY jefHOOOpasHy IPMMeHY IpaBWIa O 3alITUTH IIpaBa IyTHMKA Y
yyTaBoM EBpPOIICKOM Bas3fyIIHOM IOAPYYjY, @ KaO CBOjeBpPCHa peaklyja Ha
TEeXIbY aBIO-IIPeBO3NIalla IIMPOM CBeTa, ITa ¥ EBpore ga ymecro nospahaja
IleHe IyTHe KapTe IyTHMIMMA W3[ajy Baydepe KojuM MM omoryhaBajy ma
Oyny npeseseny y 6yayhem mepropy o cTpaHe MCTe aBMO-KOMIIaHMje.

YpaBo je MHCHCTMpalre Ha IOTPOIIAYKOM IIOI0XKAjy MyTHHUKA U,
CXOJHO TOMe, IIPy>Kamby I0jayaHe IpaBHe 3aIITUTe CYLITAHA UMIIEPATUBHOT
IpaBUIa O HEBXHOCTY HpaBuIa (M3 OMIITUX IMPEBO3MOYEBUX YCIOBA IIpe-
B03a) 0 06aBe3HOCTM IpuUXBaTama T3B. Baydepa Kojuma 61 ce MyTHMUI[MMA
HPY>XXIIO TIPAaBO [ja MM Ce U3BPIIYM OTKa3aHU JIeT (VIM HeKV APYTY UCTe UIN
Behe nyxnne) y 6ynyhem nepuony. IIpenymrame npeso3uonuma ja ogpefe
KOja Cy KOHKpeTHa IIyTHMYKA [IpaBa y CUTYalMju KOpPOHa Kpuse 61 6110
CaMo CTBaparbe IMOrOJHOr [O/INMTOHA 3a MaHeBap aBMO-IIPeBO3NIaLa Koju 61
HIIIA0, IIpe CBEra, Y IbIIXOBY KOPUCT @ Ha yIITPO MyTHUKA. 3aTO ce, a uMajyhn
y BUJY OILITe HAYeJO jeHOCTpaHe IPUHYZHOCTM IpaBuaa caobpahajaor
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npaBa, IPUCTYNIIO MOTBphHMUBamy My THNYKMX IIPaBa y MOMEHYTOj KPU3HO]
CUTYalVju KaKo O ce OHa yYMHWIA CUTYPHUM M HefBocMuciaeHnM. IIpaBo
Ha nospahaj IleHe IMyTHe KapTe, KA0 OCHOBHA TauKa CIOpPeHa IIPeBO3NIIAIla
VI Ty THUKA, IPOU3/IA3Y U U3 jeHOT Off TeMe/ba OO/UIaIOHOT IIpaBa, OJHO-
CHO JIBOCTPAHMX YTOBOPA, a KOje Ce CacToju y Hauely jefHAKOCTHU JaBaba.
VcToBpeMeHO, My THUKOBO IpaBo Ha oBpahaj IjeHe IPOM3/Iasy 1 U3 BETOBOT
IpaBa Jja jefHOCTPAHO PacKMHe YTOBOP, OFHOCHO fla Ha Taj HauMH aKTHBMPA
OCHOBHO IIPaBHO /IjCTBO pacKuja cajip)kaHo y mospahajy mpeTxonHo maro-
ra. 360r TOra, YMHM Ce HECIIOPHUM Jja Y KPU3HOj CUTyanuju u nopemehajuma
M3a3BaHNM KOPOHa BMPYCOM, ITyTHMIMMA CTOjé HAa PacIo/aramy IIOper
OCHOBHIX, JbY/ICKVX IIPaBa, 30pubaBarbe IOBOIOM OTKa3aHOT JIeTa ¥ IIPaBO
Ha jeTHOCTPAHM PacKuj, yroBOpa, KOHKPETU30BaH y IpaBy Ha nospahaj mexe
Iy THE KapTe.
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AIR TRAFFIC CAUSED BY THE COVID-19 CRISIS

Summary

In the article, the author considers special legal regime of liability of an
air carrier in the circumstances of the corona pandemic. Author is focused on
the air traffics disturbances which are, mainly, manifested in the cancellation
of flight and, consequently, to the appropriate rights of passengers. The basic
problem which is targeted by the author is the legal qualification of the corona
crisis and, in short, deciding whether corona crisis has an attribute of force
majeure. It has been derived a conclusion about corona crisis as some kind
of social force majeure, especially having regard to state’s measures of limiting
of movement of people across the border. In order to make passengers rights
in these circumstances more certain, the European Commission enacted the
official interpretation of the several regulations which are dedicated to rights
of passengers. The most important right in that official interpreted act is the
right to reimbursement which in a concrete sense, means to return sum which
passenger previously paid for a ticket.
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— Unilateral Termination of Contract.
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HOBO IIOIIAB/BE Y OMHOCVIMA EY U VK:
AMBUIIMIO3HO ITAPTHEPCTBO BE3 IIPECEJAHA
VIV TIPBU CITOPA3YM O TPTOBVHV Y1 CAPAIHU
KOJVIM CE IIOCTABJ/bAJY ITPEITPEKE
U1 YKIIAAJY CJIOBOIE™

Cakerak

Y pagy ce pasmaiuipa nosu ognoc Eepoiicke ynuje u Yjegurwernoi
Kpamescitisa Benuke Bpuitianuje u Cesepre Mpcke. C 063upom Ha obum u
cnoscerociti Cliopasyma o WpiosuHu u capagru, Hamepa Huje 6una ga ce
geitiampHo objacHe céu tweiosu aciiekitiu, 6ehl camo OcHO6He U HAjBANCHUje
ogpegbe; tipe ceeia, us ciiopasyma o cn060gHoj WPIO6UHU, anu U y 00naciHiu-
Ma y Kojuma ce 06Haemwajy ese koje 6u unave Oune UpexuHyitie oenauervem
Yjequrwenoi Kpamescitisa. Vaxo ce He fipecnuxasajy tipegHociliu 4nanciiea y
EY; Citopasymom ce céaxako oipanuuaeajy Heiaiiuere ocnequue y iiopehervy
ca cuitiyayujom 6e3 weia u Upyia upeko HOWPeOHa TUpegeugpueociic u
useecHoctil, wume ce Espoiiu omoiyhaea ga octiasu Bpeisuiti usa cebe u Ha-
ciiasu gamwe.

* EnextpoHcKa afpeca ayrtopa: jvujicic@jura.kg.ac.rs.
**  Pap je HamMcaH y OKBUpY Hpojekta IIpaBHOr dakynreta YHuBepsutera y Kparyjesiy:
»Ycknabusame mpaBHor cuctema Cpo6uje ca cranpmapauMa Esporcke yHuje®, xoju ce
¢dunaHcupa us cpencraa Paxynrera.
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Hogso nornasme y ogaocuma EY n YK

Kmyune peuu: Ciiopasym o wipiosunu u capagrwu. — Eepoiicka ynuja. -
Yjeguweno Kpamescitiso Benuxe Bpuiianuje u Cesepre Vip-
cKe.

I YBop

Op 1. ¢pebpyapa 2020. rognne, YjemumeHo KpamesctBo Benmnke bpu-
taHuje u CeBepHe Vpcke (YK)! mocne 47 rommua npecrano je fma Oyne
npxaBa umannna Esporncke yuuje (EY).2 CriopasymoM o mopnadermy 6o je
npenBuleH mperasHy WIN MMIUIEMEHTALMOHY NIEePHOf, KOjI je TI0Ye0 AHOM
CTyIIala Ha CHary OBOT CIlopasyMa 1 3aBpuimo ce 31. genem6bpa 2020. romm-
ue.® Jlo Tor gatyma, mpaso EY ce npumemusano u'y YK y ckmay ca MeTopa-
Ma ¥ ONIITYM Hadye/lnMa Koji ce puMembyjy yHyTap EY, npoussopehm ncre
IpaBHe IOCHefnIle Kao U OHe Koje mpoussopu y EY u meHum pgpxaBama
wranumama.* TokoM OBOT status quo TIepUOMa, MHTEH3UBHO Ce TIPErOBAPAIO
0 ycnoBuMa Oyayher, IOTIlyHO HOBOT NAapTHEPCTBA, KAaKO OU ce OrpaHNYNO
Hemsbexxan mopemehaj koo rop je To Moryhe.” 3a obe crpane mocTojana
je moce6Ha, TOTOBO eMOIVIOHATHA IUMEH3Mja, Kao MOCTIeANIa YNbEeHNIe A
HMKaga panuje EY Huje Mopaa ma pasBuja ogHOCe ¢ OMBIIOM AP>KaBOM 4Ia-
HMLIOM (Koja je, mpuToM, 6ua jefHa off Hajehyx ¥ HajyTULIAjHUjNX), HUTH je

1 Ckpahennua ,,YK* xopucruhe ce 3a Teputopujy Yjemumenor KpameBcTBa, ykbydyjyhn
Cesepny Vpcky, mok he ce HasuB ,Benmka Bpuranuja“ ogHOCMTM Ha TepuUTOpPUjY
Yjemumenor KpameBcTBa 6e3 CesepHe Vpcke.

2 O pobpoBopHOM ucTynamy u3 EBporcke yuuje Buz. Pagosan . Bykagunosuh, Jenena
Byxapgunosuh Mapkosuh, Ysog y uncitiuitiyyuje u ipaso Eepoiicke ynuje, Beorpag, 2020,
373-375; Maja Luki¢ Radovi¢, ,,Withdrawal from the European Union: consequences un-
der EU law and international law®, 360pHux pagosa Ilpasnoi gaxyniieiia y Huusy, 6p.
89/2020, 227-245.

3 Cnopasym o nosmauerny YjenumeHor Kpamesctsa Benuke bpnranmje n CeBepre Vpcke
u3 EBporicke yHuje n EBporncke 3ajemHuile 3a aTOMCKy eHeprujy (Agreement on the
withdrawal of the United Kingdom of Great Britain and Northern Ireland from the Euro-
pean Union and the European Atomic Energy Community, O] L 29, 31. 1. 2020; game y
¢dycHoTama: Criopasym o mosyiaderny), 4i. 126.

4 Y3 oppebene msyserke mpommcaHe y wi. 127 CrmopasymMa O IOBIauemy, KOjU HUCY
pe/IeBaHTHM 3a OBa pa3Marpama.

5 Bup. EY-YK Cnopasym o TprouHM M capajmbu: 3alITUTa €BPOICKMX WMHTeEpeca,
ocurypame Qep KOHKYpeHIMje M HacTaBaK capajilbe y OO/MacTMMa Of 3ajeJHIYKOT
nnrepeca (European Commission, EU-UK Trade and Cooperation Agreement: protecting
European interests, ensuring fair competition, and continued cooperation in areas of mu-
tual interest; fame y dycHotama: EY-YK Cropasym o TproBuHu 1 capapmsu), Brussels,
24. 12. 2020, mocTynHO Ha ampecu: https://ec.europa.eu/commission/presscorner/detail/en/
ip_20_2531, 15. 6. 2021.
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TO Mopao aa unHu YK c opranmsanujom y kojy je 6110 Tako gyro u gy6oko
wHTerpyucano.’

Cnopasym o tprosunnu u capanmwu usmehy EYV n YK nocturnyT je Ha
IperoBapaykoM HUBOY 24. ferieM6pa, a notnucaH 30. gerem6pa 2020. ropmu-
une.” TIpuBpeMeHO ce IPUMEHUBAO OF 1. ja"yapa 2021. rogune, JOK je CTy-
nyo Ha cHary 1. Maja 2021. roguHe. 3ak/pydeH je kao MehyHapopHu yrosop
Koju 3akpydyje camo EY, jep cy mume obyxsaheHa jemuHo moppydja Koja
CY Y B€HOj HAJIKHOCTH, OVJIO [1a je ped O UCK/bYIMBOj HA/IeKHOCTY VN
HAJIJIOXKHOCTY KOjy Jien ¢ Ap>KaBaMa wiaHmiaMa. Omnyka o oTBphuBamy
y ume EY sacuHuBa ce Ha w1 217 YroBopa o QpyHKIMOHMCAKY EY? IIPaBHOj
OCHOBU KOjoM ce mpepiBuba ycrocrappame MpUAPYKUBamba, Koje YK/bydyje
penMIpoyHa IpaBa U obaBese, 3ajeJHNYKO JIelIOBabe ¥ IOCeOHe IOCTYII-
ke, 1 kojom ce EY omoryhaBa mpeysumame o6aBesa y cBMM o6macTuma
o6yxsahenum yrosopuma.’ To je saxTeBano jemHornacHocT y CaBeTy HAKOH
mobujama carmacHoCTU EBporckor mapiameHra.

CriopasyM 0 TProBUMHM U Capajiiby CaCTOj) Ce Off YeTUPH ITIaBHA CTy-
6a: criopasyMa O C/I00OIHOj TPTOBVMHY, €KOHOMCKE 1 COLja/IHe capajiibe,
HMapTHepCTBa y Wby Oe3begHocTy rpabaHa 1 cBeoOYXBaTHOT yIIpaB/badyKor

OKBI/Ipa.IO Ha 3axreB YK,!! cnopra momurika, criorbHa 6e36€qHOCT 1 onbpa-

Ha HUCY yK/bydenn.'?

6 Jorg Monar, Nanette Neuwahl, ,,From Membership to Partnership: A Consideration of
the Future of EU-UK Relations®, European Foreign Affairs Review, Nr. 4/2020, 495.

7  CnopasyMm o TproBuHu u capanmu usMmeby EBporcke yauje u EBporicke 3ajeguniie 3a
aTOMCKY €HepIWjy, C jefiHe cTpaHe, n YjepumeHor KpamescTtBa Bemuke bpuranmje u
Cesepue Vpcke, ¢ apyre crpane (Trade and Cooperation Agreement between the Euro-
pean Union and the European Atomic Energy Community, of the one part, and the United
Kingdom of Great Britain and Northern Ireland, of the other part, O] L 149, 30. 4. 2021;
mape y pycHorama: CriopasyM O TPrOBMHU M Capajiibl).

8  Yrosop o ¢yuximonncamwy Esporcke yuuje (Treaty on the Functioning of the European
Union, O] C 326, 26. 10. 2012).

9  Bup. Opnyka Casera EY 2021/689 op 29. anpuma 2021. o 3aKk/bydemy, y UMe YHIje,
Criopasyma o TproBunu u capapmy nsmely EBporicke yumje n EBporicke 3ajemunie
3a aTOMCKY €HEpIHjy, C jefHe cTpaHe, u YjenumeHor KpampescTsa Bemmke bpuranuje n
CesepHe Vpcke, ¢ apyre ctpane, 1 Cropasyma usmehy EBporicke yHuje u Yjenymenor
KpamesctBa Benuke Bpuranuje n CeBepHe Vpcke o 6e3beqHOCHNMM Tpoliefypama 3a
pasMeHy 1 3aITUTY moBep/byuBuX nogataka (Council Decision (EU) 2021/689 of 29 April
2021 on the conclusion, on behalf of the Union, of the Trade and Cooperation Agreement
between the European Union and the European Atomic Energy Community, of the one part,
and the United Kingdom of Great Britain and Northern Ireland, of the other part, and of
the Agreement between the European Union and the United Kingdom of Great Britain and
Northern Ireland concerning security procedures for exchanging and protecting classified
information, OJ L 149, 30. 4. 2021).

10  Bup. European Commission, Remarks by Chief Negotiator Michel Barnier at the press
conference on the outcome of the EU-UK negotiations, Brussels, 24. 12. 2020, gocTymnHo
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11

12

13

IT Ciopasym o c1060jHOj TPrOBMHYI

1. Tprosuna usmehy EY u Benuke Bpuranmnje

3a cBy poby'? koja je mopexnom us EY wm YK npornmcane cy Hynte

cTore apuHe u HynTe kBoTe.'* CBa ocTama poba, OHa Koja je Y IOTIyHOCTH

Ha agpecu: https://ec.europa.eu/commission/presscorner/detail/en/speech_20_2533, 15. 6.
2021.

Maxo je To y mouetky 6mno npegsubeno ITonmnTuukoM geknapannjom, Koja je JOroBopeHa
3ajemHo ca CriopasymMoM o IoBiadery 17. okrobpa 2019. rognHe, U KojoM je yTBpbhen
okBup 6ynyhux ogroca EY n VK.

Jlakne, BuIIe He ITOCTOjM OKBMP 3a pasBMjarbe ¥ KOOPAMHALM)Y 3ajelHNYKMX OATOBOPa
Ha CIO/PHOIIOJIMTHYKE 13a30Be, Kao INTO je yBoDheme caHKIMja Ap>KaB/baHMMA WM
npuBpenama Tpehux semaspa.

Kapa cy y nuramy ycmyre, of 1. janyapa 2021. rogune 3a YK Buie He Bake Hadena
CTOGOHOT KpeTamwa JMI, CIO0OOJHOT IIpy)Xama YCIyra ¥ cnobofe IOCTOBHOT
HacTamMBama. Kao pesynrar Tora, mpyxaoum ycayra ms YK msrybmumu cy cBoje
ayTOMATCKO IPaBo fia Hyfe ycryre mupoM EY. 3a HacTaBak mocmoBamwa Mokaa he 6utn
moTpe6HO fa y EY mMajy MecTo CTalHOr IIOCTIOBHOI HAacTamewa. Y CBAKOM CIy4ajy,
Mopahe ce ycxmabuBatu ¢ mpaBmmMa cBake fAp)aBe WiIaHMIe foMahmHa, koja cy
gyecto MehycobHO pasmmunra, jep Buine Hehe MOhM KOPMCTUTM T3B. IIPUHIMI 3eMJbe
IOpeK/Ia MM CHCTeM MAacolla, IpeMa KojeM ofiobpema Koja je M3fanma jefHa ApiKaBa
YIaHMIA y CKMafy ¢ mpaBoM EY omoryhyjy mpucTyn LieloM jefVIHCTBEHOM TPXKMIUTY
EY. OBo mpepcTaB/ba 3HavajaH QakTop pusuka 3a mpuspeny YK koja ce 80% 3acHuBa
Ha yclayraMa, a IOCe6HO 3a CeKTOp (MHAHCHjCKMX YCIyra, ¢ O03MpOM Ha BEIUKM
cyduuur xoju je ocTBapusao y onHocuMa ca EY. Aida Garcia-Lazaro, Jakub Mistak, Fat-
ma Gulcin Ozkan, Supply chain networks, services trade and the Brexit deal: a general
equilibrium analysis, Working Paper, Journal of Economic Dynamics and Control, 2021,
JOCTyIHO Ha appecu: https://kclpure.kcl.ac.uk/portal/files/151616689/Manuscript.pdf, 19.
9. 2021, 31. CrpaHe cy IOKYIIajle fja HeraTMBHe MOCIeanie ybaxe moOo/bplIaBambeM
ycIoBa HPUCTYIa TPXMIITUMA. Y obnactuMa obyxBahenuM CHopasyMoM O TPrOBMHM
U capaimyU [pafiy ce O 3HAa4ajHO] IIOKPUBEHOCTH, KOja YK/bydyje HmpodecyoHanHe 1
IIOCTIOBHE yCIyTe (HIIp. IpaBHE, PeBU30PCKe MM YCIyre apXUTeKara, yClIyre HOCTaBe
U TeleKOMYHMKallMje, padyHapcKe M AUTUTAIHe yCIyre, GMHAHCHUjCKe YCIyTe, YCIyre
MCTpaXkK1Bama U pa3Boja, Beh1Hy ycryra IpeBo3a 1 yCIyra 3alliTuTe XUBOTHE CPEVHE;
IIOCTOjU U HEKONIMKO M3y3eTaKa y HOITIeAy MOofipydja IPUMEHe: jaBHe yCIyTe U YCIIyTe Off
OIIITET MHTepeca, ofipeheHe ycmyre mpeBo3a U ayAMOBM3yeNTHe YCIyre], Npys>KaolyuMa
ycayra us EY mpusHar je Hanuonamuu TpetMad y YK, um ob6pHyTO. YroBOpeHa je u
KIaysyna HajunopnaimheHuje Haumje, KojoM ce omoryhaBa ¥ MOBOBHMjU TpeTMaH
koju 6u YK, ognocHo EY opobpuna y cBojum 6ymyhmm cropasyMuMa O TProBMHM
ycnyrama ca octanuM Tpehum sem/baMa — ocuM y obmacT QMHAHCHjCKMX YCIyTa.
Ipensubene cy u 6pojHe onakuiMie 3a KPaTKOPOYHA IIyTOBAlba y MOCTOBHE CBpPXe I
mpuBpeMeHO ynyhyBame BUCOKOKBaIMMKOBaHMX 3amocieHnX. OTBOpPEHOCT Koja
ce 06esbehyje Cropasymom o TproBuHu u capanmyu Beha je o HuBOa mpenBubeHor
OCHOBHMM ofpefibaMa OmuTer criopasyma o TprOBMHY ycayrama u3 1994. rogune (Gen-
eral Agreement on Trade in Services — GATS), umje cy crpate u EY, u YK. TakaB o6um
nmubepanusanyje ogrosapa obasesama Koje je EY mpeysena n y ogHOCHMa ca OCTanmuM
MHAYCTPUjCcKM pasBujeHnM TpehuM 3emspama ImpoM cseta. Bup. JJokymeHT EBporcke
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mobujeHa y 3em/bu koja Huje wianuna EY, ocum y YK, nnu koja Huje pesynrar
moBo/bHe npepage win obpage y EY mmm YK, nopnexe maprnama 1 KBoTama.
Pangy octBapmBama mosnactuia npepgsubhennx CropasyMoM O TProBUHU U
capazmy, poba Mopa Jja 3aJ0BOJbY IIPaBMIa O MpedepeHIjaTHOM ITOPEKITy
yrBphena Tum criopasymom.'® Taxobe, yBo3HUK je /lyaH /12 IOTHECE 3aXTeB
3aCHOBaH Ha M3jaBu o Topekiy,'® Kojy je caunmHno ussosuuk,'’ Haomehn

xomucuje, EY-YK ofgHOocu: HOBUM OfHOC, ca BeIMKUM IIPOMeHaMa — IIpersief Hoclefua
u xopuctu (European Commission, EU-UK Relations: A new relationship, with big chang-
es — Overview of consequences and benefits, December 2020), 1; EBporcka xomucuja,
IMurama un oprosopu: EY-YK Cnopasym o capagwu u tprosunu (European Commis-
sion, Questions & Answers: EU-UK Trade and Cooperation Agreement, Brussels, 24. 12.
2020), moctymHO Ha appecu: https://ec.europa.eu/commission/presscorner/detail/en/qa-
nda_20_2532, 17. 6. 2021, mornas/be 0 yCIyraMa ¥ ynaramyma.

14 OsBuM ce mpeBasmaase CHOpasymMu O CI0OOZHOj TprosuHu kKoje je EY HepmaBHO
3aK/byuMIa ca ocramM Tpehmm 3empama, monyT Kanaze wm Jamana. Bup. Bpomrypa
o EY-YK Cnopasymy o Tpropunu u capaumu (European Commission, EU-UK Trade
and Cooperation Agreement: A new relationship, with big changes — Brochure, Decem-
ber 2020), 3. Ocum tora, CriopasyMoM O TPrOBMHM ¥ Capaimy Cy OrpaHNdYeHe HaKHafie
KOje L[ApMHCKM OPTaHM MOTY HAIUIATUTH 3a IIpYXXeHe ycayre u npensubeHe caBpeMeHe
Mepe Koje HafuIase CTaHAapaHe ob6aBese y cucTeMmy CBeTCKe TPrOBIMHCKe OpraHu3aluje
- HIIp. y 06/1aCTVIMa YBO3HMX U 3BO3HIX MOHOIIO/IA, HEAy TOMATCKOT M3aBatba YBO3HUX
JI03BOTIA WM/IM YBO3HMX M M3BO3HMX OTpaHMYerma (3abpaHa 3axTeBa y IIOI/efy IleHA U
U3[jaBama JO3BOJIA KOje MOJJIeKY 3aXTeBIMa pe3ynTaTa). Bun. Iutama u ogrosopu: EY-
YK Criopasym o TPrOBMHM ¥ CapajiibJ, NOITIaB/be O TPTOBMHY POOOM.

15 Tj. mpouec Ipou3BOAKBE MOpa UCIYHaBaTH IPOINCAHe 3aXTeBe 3a CTUI[abe HOpeK/a.
Bup. Cnopasym o tproBunu un capanmy, Wi 41 (ex wi. ORIG. 5) u Anekc 3 (ex AHekc
ORIG-2). Bugz., Takobe, npasuna o tonepanuuju (4. 42 [ex wn. ORIG. 6] u Auexc 2 [ex
Anexc ORIG-1], kymynaumju [4r. 40 (ex wi. ORIG. 4)] 1 HeOBO/BHUM [MUHUMATHNM]
omnepanujama wi. 43 [ex wi. ORIG. 7]).

Hymepauuja ,,41. ...“ OZHOCH ce Ha ayTeHTMYaH U KOHadaH TeKcT CropasyMa o TProBH-
HU U Capajilbyu KOjUM je, HAKOH IpaBHO-je3ndke pepusuje Cropasyma Ha cBa 24 jesuka y
cyx6eHo]j ynotpe6bu y EY, samermena ab initio moTmmcana Bepsuja (»ex 9. ... ).

16 CnopasymMoM O TPTOBMHU ¥ Capajiibyi Cy YTBpheHM MmofaLy Koju Mopajy 6UTH cafip>KaHu
y usjaBu o nopexiny (AHekc 7 [ex Anexc ORIG-4]). V3jaBa Moxe 6uTH cacTaBHU [0
¢daxType wm 6MI0 KOT APYror HOKYMEHTa y KOMe je IPOM3BOJ AOBO/BHO ONNMCAH [a
6u ce morao mpentu¢uxosaryu. IIprpona [OKyMeHTa HUje peeBaHTHA, Beh meros
caip)aj. Y TOM CMMCITy, MOXe ce KOPMCTUTU He caMo Tprosaukyu, Beh m 6uno koju
APYTHU TOKYMeHT (HIIp. IIammp ca MeMopaHfyMoM npenyseha). VisjaBa o mopekiy Moxke
ce OfHOCUTM Ha jefHY IOMIWbKY jefHOT MIM BMIIe NMPOM3BOAA JIM BMUILNE HMOLIVIBKM
UJeHTUYHUX [IPOU3BOJA YBE3EHNUX Y POKY KOjH je y 10j HaBelleH, a KOji He MOXe 61TH
myxun of 12 mecenu (wi. 56 [ex wi. ORIG. 19]). Octamu npousBoxy, Koju Mory 6muru
obyxBaheHn ncToM GakTypoMm WM APYIUM HOKYMEHTOM, MOPajy Ce jaCHO pas/yMKOBATI
o mpomsBopa ca mpedepeHUMjanHNM HOpekaoM. Bup. Cwmeprnmie 3a Croopasym o
tproBuny u capagmu EY-YK o ,Onemky 2: IIpouenype nopexna“ (International and
General Affairs, EU-UK Trade and Cooperation Agreement Guidance on ,,Section 2: Origin
procedures®, Brussels, 19. 7. 2021), 14.

17  TIpMHIMIOM CaMOIOTBphMBama TProBIuMa Ce O/NaKIaBa JOKa3uBambe MOPEKIa HUXO-
Bux npousBopa. Ilopen tora, EY usBosuuuu mo xpaja 2021. rogune yxusahe gopmatHy

544



Hogso nornasme y ogaocuma EY n YK

fia ce mpoussoy| KBamuukyje sa nopnamhenu tperman.'® Anreprarusmo,'’

YBO3HNMK MO>XKe 3axTeBaTy MHOBmalIheHM TpeTMaH Ha OCHOBY COIICTBEHOT
sHamwa,”’ y cTydajy ma Beh pacronmaske mofaIMa OTpeGHIM 32 TOKa3MBabe
npedepennujaaHor mopekma pobe.’!

Ilommbke Mane BpeNHOCTM, HEKOMepLMjaaHe NPUPOAe, U3Y3eTe Cy

o1 3axTeBa fia 6y/1y mpaheHe U3jaBOM O TIOPEKITy U/ ,,3HAMbEM YBO3HMKA" >

Jla 6u ce cmarpana ,manoM noumwbkoM“ y EV, ykynHa BpenHoCT pobe 1mo-
pexnom 13 YK He cme npehu 500 eBpa 3a mpousBoje HOCIaTe Of CTpaHe
¢usmukor nuna gpyrom ¢usnmyakom muny nwim 1.200 eBpa ako ce pajy o Ipo-
U3BOAVIMA KOjU Ce Hajase y JIMYHOM IpT/bary myTHuka. Online mpopgaBHM-
e Hyucy obyxsahene oBum m3yserkoMm. V3 yria yBosa y YK, ocno6ahame je
HIMpe U IpUMebyje ce Ha CBe IOIM/bKe ™~ YMja YKYIIHA BPEIHOCT He IIpenasu

brIeKCMOMTHOCT y TIOM/Iey 3aXTeBa [ia ¥ BpeMe CadMibaBarba M3jaBe O IOPEKITy MMajy
IOKyMEHTe KOju CITy>Ke Kao leHa 0CHOBa. TrMe nM ce omoryhaBa fja KOpycTe OB/IacTHLIE
YIIPKOC KPaTKOM pOKy u3Meby 3ak/bydera u movetka npumere Cropasyma 0 TPrOBUHI
u capagmu. VIsBosHuuu cy, MehyTnm, 1 fa/be OGTOBOPHY 32 Ba/baHOCT 13jaBe O MOPEKIIy
1 TAYHOCT NPY>XKeHUX noparaka. Hajkacuuje 1. janyapa 2022. roguHe MOpajy OCe0BaTI
CBe pe/ieBaHTHe JeKIapalyje CBOjuX jobaBpaya O MarepujaiuMa M KOMIIOHEHTaMa
KOPI/[H.IhCHI/IM y IIpOM3BOIIbLIU. Yy CprOTHOM, AY>XXHI Cy O6aBeCTI/ITI/I YBO3HUMKE Ja
IIPETXOJJHO JIOCTaB/beHa M3jaBa O IOPEKITy He MOXKe OWTY IOTKpeIbeHa, 300Tr yera
he 6utn HeBakeha. [Ta 61 usjaBa 0 mopekny 6mna MyHOBaXKHA, [aBajall Mopa O6uUTH u
»perucrpoBann 13Bo3HUK y BY (Registered Exporter System — REX), ocuM 3a IoLmbKe
4nja je BpeHHOCT Mama of 6.000 eBpa, OFHOCHO MOpa ZOOMUTH MAEHTU(UKALVMOHN OPOj
y cxnapy ca YK mpasuimma, 6e3 0631pa Ha BpefHOCT moubKe. Bup. YBogHu Bogny
EBpomncke komucuje 3a Tprosie y npasmia o nopekny EY-YK Crnopasyma o Tprosuan
u capapmwu (European Commission, Introductory Guide for Traders to the Rules of Origin
provisions of the EU-UK Trade and Cooperation Agreement, 2021), 8 u faspe.

18  VBO3HMIM MOIY M PeTPOAKTVBHO IIOFHETM 3aXTeB 3a IpedepeHIjaHi TPeTMaH Y
POKY Off 3 TOfMHe Off JaTyMa yBO3a WM AY>KeM BPEMEHCKOM Iepyofy npepsuheHoM y
mponucumMa crpate yposuuie. CriopasyM o TProBYHM U capafmiy, 9. 55 (ex wi. ORIG.
18a) ct. 2. Cmucao ofperde je ma ce obesbenn mospahaj Beh maahennx gax6una mm
OTIYCT LJAPMHCKOT Jyra, pM 4eMy YBO3HUIM HUCY ocmoboheHn obaBese mocemoBara
u3jaBe O IOPEKIIY, OFHOCHO ,,COIICTBEHOT 3HaMa .

19  Tlocme usbopa, OCHOB TBpAbe IpedepeHIjaTHOT TOpeKIa Moryhe je IpOMeHNTH caMo
M3MEHOM LIApMHCKe [eK/lapaliije U IOf, YCIOBMMA YTBpheHHMM y IpOmMCHMa CTpaHe
yBosHute. Buj. Cmepuniie sa Criopasym o tprosuu un capagmn EY-YK o ,,Opemky 2:
ITpouenype nopexna®, 23.

20 CnopasyMm o TProBUHM U capanmi, 4wi. 54 (ex wi. ORIG. 18) cr. 2.

21 To moxe 6utu mpareha goxymeHTaIMja MM eBUJEHIMjA KOJy je OCTaBMO M3BO3HMK
i npoussobay, u Koja cagpxu uHdopMalje Koje IpefcTaB/bajy Ba/baHU JOKa3 ja
ce mpoussop KamiduKyje Kao HPONM3BOJ ca IpedepeHIMjaTHUM IOpeKnoM. Bup.
Cmepnunie sa Cropasym o tprounu u capagmu EY-YK o ,,Opemky 2: Ilponenype
nopexna‘ 21.

22 CnopasyM o TProBuHu 1 capapmiu, 1. 60 (ex wi. ORIG. 23).

23 Ocum mpousBojia 4uju je yBO3 Je0 HM3a YBO3a 3a KOje ce pa3yMHO MO)Ke CMaTpaTy fia
Cy M3BpIIEHM OfBOjEeHO Y IM/bY M36eraparma yCI0Ba y HOITENy IOJHOIICHA 3aXTeBa 3a
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1.000 ¢pynTtu crepnuura (GBP). OBumM, MehyTum, Huje nckbydeHa OfroBop-
HOCT TProBalla 1 II0jefiMHAIIA 3a MICITyhere 06aBe3a Koje MpONCTNIY U3 Ipa-
BIJIA O TIOPEKITY, Tj. la OCUTYPajy Aa je mpomsBof nmopeknom us EY, ognocHo
YK kako 61 MMao KOpucTu of 6eCIapyHCKOr pexuMa. Y CIydajy OCHOBaHe
CyMIbe y MCIPAaBHOCT LIJApMHCKe JeK/lapalnyje, HaJJIe)KHU OpraHy MOTy 3a-

TPXXNUTH HOfaTHe MHPOpMaIVje, OHOCHO HAIIATUTY YBO3HE nax6une.”*

Ilapuncke GpopManmHOCTH,> TOMYT OHMX KOje Ce TMPUMembYjy Ha Tpo-

MeT pobe usmehy EY n 6mno xoje Tpehe semme, ox 1. janyapa 2021. ropuHe
IIpUMEIbYjy Ce U Ha CBY po6y26 Koja ce u3BOo3u u3 gp>xase wianuie EY y Be-
nmuky bpurannjy, u vice versa.”’ To moppasymaBa fa ce poba cTaB/ba IO Ija-

nonaurheHy aprHcKu TpetMad. OBO OrpaHUY€erhe ce IpUMerbyje U IPUINKOM YBOo3a y
EY. Bup. Ciopasym o Tprosutmu u capagmi, 9i. 60 (ex wi. ORIG. 23) cr. 2.

24 Bux. EC (2021), 12.

25 [Ilpemyseha mocmoBHO HacTameHa y EVY koja >kele na yBo3e M3 WM U3BO3e Y
Bemuky DBpurtanujy (umi ocrame Tpehe 3emsbe) MOpajy uMMaTH ,,pETMCTPALMOHM 1
upeHTUUKaIMOHN 6poj mpuBpenHux cy6jexara“ (Economic Operators Registration and
Identification - EORI), koju moze/byjy HalMoHanHe BiaacTu gpyxasa wianuna. EORI 6pojesn
nperxopHo usgatu y YK Buute He Bake y EY, ocum XI EORI 6pojeBa nsparnx 3a CeBepHy
Upcky. Tpenyseha xoja Hucy HactameHa yuyTtap EY mory go6utu EORI 6poj y apxasn
WIAHUIM Y Kojoj he mpBo mpemyseTu pafme M (GOPMATHOCTU Y CKIARY C LAPMHCKAM
nponucyuma. Vinak, 3a ofpeheHe akTMBHOCTHM, Kao IITO je TMOJHOLICE YBO3HE LAPMHCKe
IeK/Iapanyje, HeOIXOHO je fa nuile Oy/e MOCTOBHO HacTaweHo Y EY. YV cynpoTHOM, Mopa
VMIMEHOBATH LIAPMHCKOT 3acTyHHMKA. Bup. YmyTcTBo: ncryname Yjemmmenor KpampescTsa
un EY npaBuma y obmactu unapuHa, ywbydyjyhu npedepenijanto mopexno (Guidance
Note: Withdrawal of the United Kingdom and EU Rules in the Field of Customs, Including
Preferential Origin, REV4, Brussels, 23. 12. 2020), 4 u 5.

26 JapuHcke (HOpPMaTHOCTH Ce IpUMeRYjy 6e3 063upa Ha To ja mu je poba HOBa WIN
He. Tako, HIIp., M TOJIOBHM ayTOMOOWMIM M [pyra BO3WIA HOMJIEXY Lapumewny. OBO
ce, Takobe, offHOCK Ha poOy y MMYHOM IPT/bAry IMyTHUKA, C TUM LITO, IIOf OfpeheHnM
YCIIOBMMA, LIapuHCKe POPMATHOCTI MOTY OUTH ,JIaKlIe’, OTHOCHO MOXe€ Ce OCTBAPUTU
[IPaBO Ha LIAPMHCKY MOBIACTULY y BuAy ocnobabama on mrahama yBO3HUX JaKOMHA.
Bumre o Tome Bup.: Cmeprutie 3a Criopasym o Tprosunu u capagmsu EY-YK o ,,Onemky
2: Ilpouenype mopexna“; Obasemurrere EBporcke komucuje o nyroBamy n3Mehy EV n
YK nocne okoHuamwa npenasHor nepuona (Notice on Travelling between the EU and the
United Kingdom after the end of the Transition Period, REV5, Brussels, 2. 12. 2020), 13 un
Haspe.

27  MWsyserak cy T3B. ,Tekyha KpeTama“ — CIIy4ajeBy y KOjuMa je OTIIpeMame pobe 3armo4eTo
mpe 1. janyapa 2021. ropuHe, anyu je 3aBpleHO HAKOH TOTa, IIPYU 4eMy je poba cTuria Ha
rpannny EY, ongnocno YK no ncrexy npenasnor nepuoza. OBo ce nofjjefHaKo OFHOCK Ha
poby Kkoja ce kpeTana usmely nBe Tauke Ha IapuHCKOM mofpy4jy EY mpexo VK. [la 6u
ce TakaB IIPOMET CMaTpao MHTPAaKOMYHUTAapHNUM, Ha KOjU ce He IpUMemYyje LapMHCKM
IOCTYTaK, pema 4. 47 CriopasymMa o IoB/ladery, HEOIXO[HO je I0Ka3aTy fia je 3aloyYeT
IIpe MCTeKa IpelasHor Hepuopa (HIp. TPAaHCIOPTHMM JOKYMEHTOM) M fia poba mma
LIapMHCKM craryc pobe Yumje. CBe mok poba ocrTaje Ha onrosapajyheMm mapuMHCKOM
nonpyyjy EY, ogHocHOo YK, Hehe ce 3axTeBaTu 6uI0 KakaB JJOKa3 HEHOT I[APUMHCKOT
craryca. [Torpeba gokasuBama he HacTymuTI Kajja po6a, II0 MCTeKy IpeTasHoOr MepUofa,
npebe rpanniy nsmehy EY u YK.
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PUMHCKY HaI30p U J]a MOXe GUTY MpeNIMeT I[APUHCKe KOHTPOMe? y CKmamy ¢
npaswimMa EY y o6mactu napuHa, a noce6Ho IJapuHckuM 3aKOHMKOM YHIje,
yKbydyjyhn akre 3a meroBy pomyHy (supplementing acts) m cuposobeme
(implementing acts).”® AKTMBHOCTM Koje TpeTysuMajy JMIA M HaJTeXHMU
OpraHyu y LWby IpMMeHe LAPMHCKUX IIPOINCa MOTY JOBECTM O 3acToja
y KpeTamy pobe, 4nMe ce IpOAyXaBajy pokoBu 1 nosehaBajy Tpouikou
ucnopyke. CopasyMoM O TPrOBUHM ¥ capaimy ce, MehyTuMm, crpedasajy
HeroTpeOHe TeXHMYKe Oapujepe y TProBUMHM, Ha Ipumep, omoryhaBamem
CaMOCTa/IHOT TIpOI/Ialllelba YCKIaheHOCTH ca MpONMMCaHNM CTaHJapAMMa 3a
IPOU3BOJiE Ca HUCKMM PM3MKOM M OZAKIINI[AMa 3a Apyre crieluduyHe Ipo-
M3BOJiE Of 3ajeJHMYKOr MHTepeca, Kao LITO Cy MOTOPHA BO3M/IA, BUHO, Op-
TaHCKY TIPOU3BOMM, (hapMalleyTCKy TIPou3BOmM M XemuKanmuje.”’ Y3ajaMHO
cy mpusHatu u oppebenm acmektu mnporpama ,OsmamheHu npuBpemHU
cy6jextn (Authorised Economic Operators — AEO), unme je omoryheno Ho-
CHOIMMA TOT CTaTyca [ja OCTBAPY]jy MOjeiMHa [0jeHOCTAaB/berba /WM OJTaK-
I, Koje ce OfJHOCE Ha CUTYPHOCT U 6e36emHOCT,”! y mocmoBamy ca napuH-
CKMM OpraHMMa JIpyTre CTpaHe. ,Iloy3gaHM TProBUU y>KUBajy IIOBO/BHUjU
TpeTMaH Of] OCTa/INX IPUBPENHNUX CybjeKara, y CK/Iafy ¢ BpCTOM JoOujeHor
omobpema, yKby4dyjyhn Mamwe GU3NYKNX U JOKYMEHTaPHUX KOHTPOJIA, YMe
ce 06e36ebyje 6pxu mpoTok pobe.

On 1. janyapa 2021. ronuse, yBo3>> pobe y mpxkase unanuie EY us Be-
nuke bpuranmje npeaMer je onopesusama I1JIB o cronu Koja ce npuMemyje

28 OmpebeHe papme Koje CHPOBOAM LAPMHCKYM OpPraH y Iby obesbehyBama mpaBuiHe
IpyMeHe IAPMHCKUX U LPYTUX MpoMMca KojuMma ce ypebyjy ynasak, usmasak, TpaH3UT,
KpeTambe, CMeIlITaj 1 yIoTpeba y mocebHe cBpxe pobde koja ce kpehe nsmebhy mapuuckor
noapydyja EY u 3emaba uim TepuTOpHja BaH TOT MOAPYYja, KAO U IPUCYCTBO U KpeTambe
cTpaHe pobe 1 pobe Koja je CTaB/beHa y MOCTYIAK YIOTpebe y moce6He CBpXe, yHyTap
LapuHCKor noapyyja EY.

29  VYpenmba o IlapunckoM 3akoHuky Yuuje (Regulation (EU) No 952/2013 of the European
Parliament and of the Council of 9 October 2013 laying down the Union Customs Code
(recast), O] L 269, 10. 10. 2013).

30 Bup. Bpomypa o EY-YK Crnopasymy o TproBuHm u capanmsu, 4.

31 CrpaHe ce HNUCY ONpeK/Ie 3axTeBa 3a IOJALMMA HEONXOLHMM 3a aHA/MN3Y PUSMKA 3a
norpebe curypHoctu u 6e3begHOCTH, jep TO IIOfpasyMeBa 3ajeSHNMYKe CTaHAApIe.
Mebytum, yrepamne cy peneBanTHa MehyHaponHa Tela 3a CTaHZApAM3ALMjY, YMMe Ce
ocurypasa fia ce omahe HopMe U TEXHUYKH IIPOIIVCH 3aCHNMBAjy Ha UCTUM pedepeHIama
M [a Cy, crora, kommatubminu y Hajsehoj moryhoj mepu. Tako he yckmabusame
[POM3BOJA C IPaBWIMMA [Pyre CTpaHe Outu nakute u jedpTuHuje, a nputoM he ce
IITUTUTH ,IIPAaBO Ha peryamcame” 06ejy crpana. Bun. EBpornicka xomucuja, Ilurama un
oprosopu: EV-YK CniopasyMm o capajilsyt ¥ TPrOBUHM, IIOI/IaB/bE O TPTOBUHY POOOM.

32 Ilopecky OCHOBUIY KOf| YBO3a YMHU BPEFHOCT yBe3eHe pobe yTBpheHa 0 LapMHCKIM
IIpomnycuma yBehaHa 3a M3HOCE, YKOIMKO OHM HUCY Beh YpadyyHaTy, CBUX IIOpe€3a,
IJapyHa, HaMeTa U APpYIrUxX Ha)K6I/IHa KOje ce nnahajy BaH [p’KaBe€ WIaHNIE YBO3a I OHUX
HacTanux 36or yBosa, ocuM IIJIB-a koju he ce o6pauyHaTy, ¥ CIOpPEHNX TPOLIKOBA —
IIOIy T TIPOBM3Mje, IIAKOBakha, IPeB03a ¥ OCUTYParba, HACTAMX O IIPBOT OffpeAyIITa Y

547



Josan Byjuuuh (ctp. 540-563) IIulT 4/2021

Ha MCTIOPYKY ucTe pobe y ompebenoj>> mpxasu wianuiu.>* Ha ussos pobe
y Benuky Bpuranujy, kao tpehy semsby, He mraha ce ITIIB y EV.*® Mebytum,
Mopa ce JoKasaru fia je poba Hanycra EV. [Topecke BracTu gpkaBa 4iaH!-
1la OBaj IOKa3 YITITaBHOM 3aCHIBAjy Ha M3JIa3HOj IIOTBPAM KOjy U3Jaje Lapu-
HapHuia nsBosa.>® Ipyxame ycryra usmehy npenyseha (B2B — Business to
Business) omopesyije ce y gpxasu uianuiy EY y Kojoj je TOC/IOBHO HacTameH
npuMmaarn ycayra, koju he 6utu u nopecku py>xuuk. C gpyre cTpaHe, ako
ycrnyre npyxa npenysehe us EY npenysehy us YK, cmatpa ce fa je Takas
opHoc n3BaH EY u cTora He mpeficTaB/ba IpegMeT ONOpe3uBatba IIpeMa Ipo-
mucuma EY o TIIB.> V ogHocnma npeny3seha n norpouraua (B2C - Business

Ap>KaBM WIAHUIY YBO3a, KO U OHMX KOji IIPOMCTUUY U3 IPeBO3a 10 APYror OfpPefuIITa
yuytap EY, ako je To Apyro MecTo mosHaTo y BpeMme yBo3a pobe. Bup. Obapemreme
Esporncke komucuje o ucrynaswy YK u EY npasmmima y obmactu ITIB-a (European
Commission — Directorate-General Taxation and Customs Union, Notice to Stakeholders:
Withdrawal of the United Kingdom and EU Rules in the Field of Value Added Tax (VAT)
for Goods, REV3, Brussels, 10 December 2020), 5. Buia ocHOBuIIa 3Ha4y BUIIN IIOpe3
y OZHOCY Ha M3HOC KOju ce Iwiaha Ha MHTPAKOMYHUTAPHM IIPOMET UCTe pobe, WITO IO
IIpaBITY ZOBOAY O Behux IieHa 1 Marbe KOHKYPEHTHOCTY YBe3eHe pobe, HApOUUTO aKO
poba Hema npedepeHIjaTHO MOPEK/IO WK OHO Huje foKasaHo. MehyTum, u npu yBosy
pobe Ha Kojy ce He wraha mapyHa, IOWITA, OFHOCHO KYPUPCKaA CIY>K6a OCKM IIOIITapIHE
MOXXe HAIUIATUTH ¥ HaKHafie 3a IPY>KeHe YCIyre y Besu C IMOHOLIEHEM IOMNbaka Ha
LAPMHCKY TIperyer (HIp. 3acTyName, OTBaparbe MOLIN/BKe, IKAPUHA).

33 3a poby yBeseny y EY koja je 3aTum mpopgata npenysehy y mpyroj Ap>xaBu 4IaHUIU
MOXe Ce OfOOPUTH I0jeTHOCTaB/belbe, Y BUAY CTaB/baba y LAPMHCKYM MOCTYIAK 42
(Customs Procedure 42 — CP42), xoju moppasyMeBa ofjarame Iiahama I1JIB-a. ¥ oBom
cny4ajy, I1IB ce mnaha y gp)kaBu wiaHunm Koja Huje OHa Ife je poba MpBY IyT yIUIa
y EV.

34 U poba kymwnbeHa online 3a nuuHy yrnotpeby on npenyseha y Bennkoj Bpurannju mopexe
napuHckuM ¢dopmansoctuma y EY, ywmydyjyhu mnmahame oprosapajyhmx yBosHmx
faxO0MHa. YKOMMKO IIPOfaBall, OFHOCHO IIOIITAa MM KypMpCKa CayX6a Huje mpeysena
obaBesy mpefysuMama pafmby Koje e 3aXTeBajy y CKIajy ca IApMHCKMM IPOIMCHUMA,
notpourayy he Moparu ma ciposeny HeornxoznHe popmansoctn. o 30. jyHa 2021. roguse
poba IfapMHCKe BPETHOCTH 10 22 eBpa Koja je cTusana BaH EY Mmoria je, mop oppehernm
ycnoBuma, 6utu ocnobohena I1JIB-a. OBa mosnacTuua je ykuHyta, u of 1. jyma 2021.
ropune I11IB ce mraha 6e3 063upa Ha BpegHOCT mouIMbKe. VICTOBpeMeHO je moderna
IIpMMeHa ,,OMLOHNX MeXaHM3aMa IIOjefHOCTaB/belba’, KojuMa je obyxmahena mpomaja
pobe Ha ma/pMHY (OCMM aKUM3HUX IPOM3BOAA) Koja ce yBosu us Tpehux semama mm
teputopuja Kymmma y EY u unmja BpemHocT He mpemasu 150 eBpa. Bup. Obasemterse
Espornicke xomucuje o ucrynamwy YK u EY npasmmima y obmactu I1IB-a, 5 u 6.

35 TIlopes he ce mmarturu y Benukoj bpuranujn y cknagy ¢ 6puranckum (YK) npasmwmma.

36  To moxe 6utn u $axTypa, IpeBO3HM FOKYMEHT IV YBO3HA LIAPUHCKa eBuAeHIMja. Kog
OBOT TTOpecKor ocnobohema mocToju u mpaso Ha ofgburak usHoca I1JIB-a o6padynaror
y nperxopHoj ¢asu mpometa. Bun. Your Europe, VAT rules and rates, jocTynHo Ha
appecu: https://europa.eu/youreurope/business/taxation/vat/vat-rules-rates/index_en.htm,
19. 6. 2021.

37  Ycnyre koje ce mpyxajy npumaonuma y YK (M1 6mo Kojoj Apyroj 3eM/py HeWIaHUIN),
110 mpaBuy, obyxsahene cy fomahum - YK mpasunuma o ITJIB.
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to Consumers), cMaTpa ce fia je Ipy>kKame yC/Iyra U3BpIIEHO y MeCTy y KoMe
je TIOCTIOBHO HacTameH Ipy»Kanan ycayra. [Ipema oBoM mpaBuiy, pyKame
ycnyra of crpaHe npenyseha us EY norpomraunma y YK onopesosahe ce y
Op>KaBy YIAaHUIM Y KOjOj Ce Hajasy ITIOCTIOBHO HacTalberbe IIPy»Kaolja yCayra.

O6puyTa curyaunja, y npuHuuniy, Huje obyxsahena EY 3akoHogaBcTBOM.

Op 3aBpleTKa MpemasHor Tepuosa,>’ kperame? akimMsHux mpous-

Boma?! ca teputopuje Benuke Bputanuje Ha TepuTOopMjy Ap>KaBe WIaHMILE

EY mnn o6pHyTO IpepcraBba yBO3, OFHOCHO 13B03. To 3Haun crenehe: 6pu-
TaHCKV TIPUBPENHNU CYOjeKT BUIle HUCY Y MOTyNHOCTH fla KOPUCTe CUCTeM
3a KOHTPOJTy KpeTama aKIM3HMUX Npoussopia yHyTap EY, fok ra npuspennn
cybjextn u3 EY Mopajy xopucTuTy 3a ja/be OTIpeMarme Off Tauke ylacKa y
EY mo xpajmer ofpenniira, y3 MpeTXOfHO 0OaB/bame IAPMHCKMUX PopMal-
noctn.*? Koy usnomema akumsuux npoussopa us EY y Benuky Bpuranujy,

38 MebyTum, 3a Heke yciyre (Ipe cBera, TeeKOMYHMKALOHe, pajyonudysHe M eleK-
TpoOHCKe) Koje mpenyseha us YK mpyxajy morpomaunma y EY, I1IB he ce obpauynarn
y EY, a o6aBesy mrahama nmahe YK npenyseha. Kapa je mopecku 06BesHVK IOCTIOBHO
HacTameH y Tpehoj 3eM/by ca kojoM He TIOCTOju MelycobHa afMIHICTpaTHBHA capajimba
u npyxate momohu y mospahajy I1]IB-a, apxxaBa wianuna EY y xojoj mocroju o6aBesa
mwrahama II]IB-a Moxe 3axrteBatu oppehmBame mnopeckor mnyHomohHuka. Buie o
OIIOpe3NBalby IPEKOTPAaHIYHOT IPOMeTa YCIyTa IO 3aBPLIETKY IpelasHOr Iepyofa BU.
O6asemreme EBporncke komucuje o ucrynawy YK u EY npasumuma y obmactu ITJ]B-a.

39 ¥V un 52 CriopasyMa o nosjiadery npensubeHo je fa ce kpeTama aKI[M3HMX IPOU3BOLA
usmehy EY u YK koja cy 6mna y TOKy Ha Kpajy IpelasHOT Hepuofia TPETUPajy Kao
MIpeKOrpaHMYHa KpeTama aKIusHUX npoussosia yHyTap EY. Kpajiwu maTym 3a muxoBo
»3aTBapame” 6e3 MOTIYHUX YBO3HVX ¥ M3BO3HUX IIpoliefypa 6uo je 31. 5. 2021. ropue.

40  AKIVM3HM IPOM3BOAM MOTY Ce KpeTaTy y PeXUMY OANOKeHOr oOpadyHaBarma M IUIa-
hama axuuse MM HaKOH NyIITama y MOTPOLIKY. Y NMPBOM CIy4ajy, IPERYCIOB Cy pe-
rUCTpanyja ¥ oBnamheme NpuBpefHMX cybjexaTa. Pagm ce o KoMIjyTepyu3oBaHUM
nporefypama nogp>xanuM naHesporckuM IT cucremmuma nox Hasuom EMCS (Excise
Movement and Control System) — 3a KOHTPO/Iy KpeTama aKIM3HUX Ipoussopa, 1 SEED
(System for Exchange of Excise Data) - 3a Bepuduxauujy naeHTndUKaIMoHnX 6pojesa.
Bumte o Tome Bup. Akt EBponcke xomucuje — Ilopecka u napuncka yHuja: Cucrem 3a
KOHTPOJIy KpeTama aKI[U3HNX npoussofa (European Commission, Taxation and Customs
Union: Excise Movement and Control System [EMCS]), moctynHo Ha apgpecu: https://
ec.europa.eu/taxation_customs/seed-system-exchange-excise-data_en, 19. 6. 2021; Yecro
[I0CTaB/baHA MNTamba O MOPeCKoj U LapuHCkoj yuuju (European Commission, Taxation
and Customs Union: SEED Frequently Asked Questions), focTynHo Ha ampecu: https://
ec.europa.eu/taxation_customs/dds2/seed/faq/faqseed.jsp?ContextPath=../, 19. 6. 2021.

41 IlpemmeT omopesuBarba aKijy3aMa Cy IPOM3BOAY MOIYT aIKOXO/MA U alTKOXONHNUX miha,
IyBaHCKUX HpepaleBMHa U eHepreHaTa KOju ce KOPUCTe 3a TIpejame ¥ TPaHCIOPT,
yKby4yjyhu enekrpuuHy eHeprujy. Bup. Aximse Ha ankoxorn, fyBaH u eHeprujy (Euro-
pean Commission, Taxation and Customs Union: Excise duties on alcohol, tobacco and en-
ergy), MOCTYIIHO Ha afipecu: https://ec.europa.eu/taxation_customs/business/excise-duties-
alcohol-tobacco-energy_en, 19. 6. 2021.

42  Buure He BaXKe perncTpalyje IpuBpesHUX cybjekara HacTambeHnX y Bennkoj Bpuranuju
y SEED, xao uu oarosapajyha osnaithema. Huje moryhe Hu o6HaB/bae, HUTH HobOMjarbe
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npuspenan cybjextu us EY mopajy kopuctur EMCS 3a kpeTame off Tauke
oTnpeMe fo Tadke usnacka m3 EY, rge Hapsop mpecraje, mpy 4emy ce Lia-
puHCKe (GOPMATTHOCTY ¥ Jla/be MOPajy IOWITOBATU. VI3HOCe U CTOIle aKIju3e
oppebyje npxxaBa wranuna EY y kojy ce mpoussoy yBosu mwim y Kojoj he ce
HOTPOIIUTH aKO C€ IIPOM3BOJ] OTIIPEMA U3 MECTA YBO3a IOJ, PEXVMOM OJJIO0-
KeHOT obpavyHaBama 11 Iahama akiuse.

3abpaHe ¥ OTpaHNYeHa Y CIIOJBHOTPIOBMHCKOM IIPOMETY Cajfia Ce TIpH-
Membyjy 1 y ofHOCy Ha Benuky bpuranujy. ¥ ckmapy ca llapuHckuM 3aKoHU-
KOM YHMje, OBe Mepe ce MOTy YBEeCT! Ha YBO3, U3BO3 MU TPAH3UT pobe ako
Cy oIpaBjlaHe Ha OCHOBY, n3Mely ocrasor, jaBHOr MOpasa, jaBHOT ITOpeTKa
VIV jaBHe 6e30eIHOCTH, 3alITUTe 37paBjba M )KUBOTA JbY/M, KUBOTUEA VN
Ombakxa, 3allITUTE )KUBOTHE CPeflHe, 3aIITUTEe HAIMOHAIHOT 6/1ara Koje mMa
YMETHUYKY, UCTOPUjCKY V/IM aPXEOJIOUIKY BPEJHOCT U 3aIUTUTE MHIYCTPUjCKe
WU TproBauke cBojuHe. Vako je Behuna 3abpana u orpanndema de jure umm
y IpaKcK peleBaHTHA CaMoO 3a TProBlle, HEKe Cy Off 3Hayaja U 3a JMIia Koja
IOyTyjy y IpUBaTHE CBPXe, HIP. Y CIy4ajy HEKOMEPUMja HOT MpeMEIlTarba
kyhHux /pybumarna.

2. Tprosuna nsmely EY u Cesepne Mpcke*?

Bpno paHo y mperoBopyuMa o CIopasymy O IIOBJaYely, cXBarajyhm
jeMHCTBEHE IOMUTUYKE, COLMjaTHE M €KOHOMCKe OKOnmHOCTH y CeBepHOj
Mpckoj, cTpane cy ce carmacuiie fa je HeonmxofHo ouyBaTyu Criopasym u3
Bendacra n3 1998. rogune (Cnopasym Ha Bemuku nerak - Good Friday

Hosux. IIpecrane cy fja Bake 1 JO3BOJE [jaTe AP>KAOIMMa aKIM3HUX CKIAJMIITA KOju
Cy HacTameHU y Bemmkoj Bpuranuju, Tako #a Bulle He MOTy 06aB/baTi, OFHOCHO
y4eCTBOBATH y MPeKOIPaHMYHOM KpeTamy aKLM3HUX IMpousBofa yHyTap EV 6es obpa-
JyHaBama U Iahama akimse. Yomuire, 61710 KakBa pasMeHa mofaTaka y oksupy SEED
HUje mabe Moryha ca Bemukom Bpuranmjom. Buime o mpaBHOj cuTyanuju y obmactu
aKI[M3a HAKOH 3aBpIIETKa IIperasHor mepuopa Bup. Ob6apemreme o mopnademy YK n
npaswia EY y obnactu akumsa (European Commission — Directorate-General Taxation
and Customs Union, Notice to Stakeholders: Withdrawal of the United Kingdom and EU
Rules in the Field of Excise, REV2, Brussels, 10. 12. 2020).

43 EY macomw 3a xyhHe /jpy6MMIle U3JaT BTaCHUKY ca mpebuBamnmTeM y Bemukoj Bpura-
HUjY, O Kpaja IpelasHOT Iepyofia Buille Huje Bakehy HOKyMeHT 3a IyTOBame ca
kyhHuM py6umiem ns Bemuke Bputanuje y EV. Takobe, on 1. jamyapa 2021. roguHe,
3abpameHO je yHollewe ofpeheHNX MPOU3BOAA >KUBOTUISCKOT HOPEKIa, Kao IITO CY
Meco u Meko (yxkpydyjyhu myuky u cup) y EYV us Benuxe bputanuje (umm ocTanmx
Tpehux 3emaspa), Kajja UMHe Je0 IMyTHWYKOT IIpT/bara. Buine o Tome Bugp. ObaBemiremne
Esporncke komucuje o mytopamy usMmehy EY u YK noce okoHuama npenasHor nepuopa,
15 u mame.

44 Tprosuna pobom usmelhy EY u Cesepue Vpcke He ypebyje ce CriopasymoM 0 TproBUMHU
u capagmiu. Ha my ce mpumemyje ITporokon o Vpckoj n CeBepHoj Vipckoj (Protocol on
Ireland/Northern Ireland), xoju je cactaBHM seo CropasyMa o HOBJIadeHY.
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Agreement) y CBUM HeTOBUM acCIIeKTUMa, 130ehn ,TBpAy rpaHuIy Ha ocTpBYy

Vpcka® u sapxatut capajmy cesepa u jyra.*® O6ocrpano samoBomasajyhe

pemerbe47 je nponabeno y IIporokony o Vpckoj u CesepHoj Vpckoj, kojum

ce omoryhaBa HecMeTaHO (YHKIMOHNCame INPUBpENle Ha I[EIOM OCTPBY
y uHTepecy Mupa 1 6e36efHOCTU, YyBa MHTEIPUTET jeJUHCTBEHOT TPXKU-
mrta EV;*® xao u cse rapaHnyje Koje Hyfiy y IOIVIefly 3alUTUTE MOTPOIIAYa,
jaBHOT 31paBJba, Cy30Mjara IpeBapa 1 He3akoHuTe TprouHe. CeepHa Vp-
CKa ocTaje Aeo IapuHckor mogpydja YK, kako 61 Moria MMaTu KOPUCTU
op 6ymyhux crnopasyma o cnobopHoj Tprounu koje YK 6yme mocrurio ¢
Tpehum semmama,* ucrospemeno yxusajyhn y 6marogatuma jemuncrsenor
Tp>xumra EY.

ITporokon o Vpckoj u CeBepHoj VIpckoj 3aMMIJbeH je Ka0 CTaOUIHO
u (Iyro)TpajHo pellere Koje he ce mpuMemBaTH y3 CBaK! CIIOPa3yM O map-
THepcTBY y 6ymyhuocTu.”’ TIpoTOKON MOJIeXke MepPUOINHO] CATTaCHOCTY
3akoHopaBHe ckynmTyHe CeBepHe VIpcke. OBaj MexaHM3aM ce OGHOCU Ha
ozpenbe mpaBa EY kojuma CeBepHa VIpcka, Ha ocHOBY IIpoTokorna, u fabpe
nopnexe (mpomer pobe, napune, I1]IB, akiju3se, jefMHCTBEHO TP>KUIITE eIEK-

45 CywTHHCKM HeBUJbYBA IPAaHNILIA je OMTHA KapaKTepUCTUKa MMPOBHOT npoueca. David
Phinnemore, ,,Northern Ireland: A ‘Place Between’ in UK-EU Relations?“, European For-
eign Affairs Review, Nr. 4/2020, 631 u paspe.

46  European Commission, Speech by Michel Barnier at the William J. Clinton Leadership
Institute, Belfast, 27 January 2020, focTynHo Ha agpecu: https://ec.europa.eu/commission/
presscorner/detail/en/speech_20_133, 22. 6. 2021.

47  Bup. Ilucmo npencenunka Esponcke komncuje JKan Kinopa Jynkepa (Jean-Claude Junck-
er) pencenuuky EBpornckor caBeta [Jonanny Tycky (Donald Tusk), Bpucen, 17. oktobap
2019, moctymHo Ha aapecu: https://ec.europa.eu/info/sites/default/files/letter_president_
juncker_to_president_tusk_0.pdf, 22. 6. 2021.

48 To mompasyMeBa Hele/bUBOCT YeTUPY OCHOBHe C71060fe I UCK/byUyje yuelihe 3aCHOBaHO
Ha CeKTOpcKoM mpuctymy. Bup. CmepHuiie 3a Bpersut nperosope (European Council,
European Council (Art. 50) guidelines for Brexit negotiations, 29 April 2017), gocTymnHo Ha
appecu:  https://www.consilium.europa.eu/en/press/press-releases/2017/04/29/euco-brexit-
guidelines/, 22. 6. 2021.

49  Cxopno Tome, YK Moxe na ykbyun CeBepHy VIpcKy y TepuTopujamHu omcer 6MI0 Kor
criopasyMa Kojy 3aK/by4u ¢ TpehoM 3eM/bOM, IIOf YCTIOBOM Jla Ce TUM CIIOpasyMOM He
IOBOMY y IUTabe NpyuMeHa IIporokora. KOHKpeTHO, TAKBIM CIIOPa3yMOM MOXKe ce poon
npousBefieHoj y CeBepHoj VIpckoj matyu nosnainheny npuctyn tpxuiuty tpehe sempe
07 ICTUM YC/IOBMMA Kao U pobu mpoussefeHoj y apyruM genosuma YK. IIpotokorn o
Wpckoj u Cesepnoj Mpckoj, um. 4.

50 3a pasnuKy Of OHOra IITO je OMIO NIPBOOKUTHO YTOBOpPEHO, peBuUAMpaHu IIpoTokon
BUIIIe HUje ,IOJNCA OCUTYpama“ WIN ,3alITUTHA Mpexa“. Ped je 0 HMOTIyHO mpaBHO
(YHKIMOHATHOM pelllerby, ¢ TUM Ja ycnoBu 6ynyhux TpropuHckux opHoca usmehy EV
un YK cBakako yTudy Ha IberoBy HmpakTu4Hy npumeny. Bup. European Commission,
Brexit: What did you agree with the UK today?, Brussels, 17 October 2019, gocTymnHo
Ha appecu: https://ec.europa.eu/commission/presscorner/detail/en/qanda_19_6122, 22. 6.
2021.
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TpuuHe eHepruje u mpxasHa nomoh).”! Crpame cy ce carmacurne ma, ako ce

npasuna EY npumemyjy u y YK y norneny Cesepue Vipcke,”* Cesepna Vp-
CKa ce TpeTnpa Kao 1ia je mpykasa wianmia EY.>> HakoH modeTHOTr TIepuo-
Jla IpUMeHe Y Tpajarby Off YeTHPU TOMHE Off UCTeKa MPENasHoOr mepuopa,”
Moryhe je uspasuru geMokparcky carmacHocT y CeBepHoj VIpckoj ¢ mamom
IPYMEHOM penieBaHTHUX mpaswiaa EY. Y cnyu4ajy ma ucxop nmocrynka He 6yne
nosutusag, IIpotokon he mpecratn ma ce nmpuMemyje ABe TOAMHE KacHMje.
CKymIuTHa OmTydyje cBake 4eTpy ropuHe. MebhyTnm, ykonmko HacTaBak
npumene npasa EY o6uje mompiky obejy 3ajemauia,” monoso he ce omry-
YYBaTK TeK 32 0CaM FOfMHA.

apuncky npommcn EY ce npumemyjy Ha poby xoja ce ynocn y Ce-
BepHy Vpcky mu3 mpyrux pgenosa YK wmm octammx Tpehux semarma, ocum
aKo He IOCTOjU PU3VK HaKHaJHOr mpeMmemrama y EY. 3a cBy poby koja ce
y Cesepny VMpcky yHocu usBan EY cmaTpa ce mga mocToju pusmuk, ocum ako
npeaMeTHa poba Hehe 6uTi KOMepuujanHO npepahena®® y Ceeproj Mpckoj

51 TpaHcakuuje Koje yK/bydyjy ycayre Hucy obyxsahene IIporokonom. To 3Haum ja he
ce mpomet ycryra usMeby mpxaa wianuna u CeBepHe VIpcke o6aB/baTyl y CKIafy ca
IIpaBMIMMA KOja Bake 3a ofHoce usMeby EY u Tpehux semaspa unu teputopuja.

52 3a MMIUIeMeHTALMjy M IpUMeHy ofpefaba mpaBa EY koje ce mpumemyjy u y YK y
opHocy Ha CepepHy Vpcky onrosopHe cy Bnactu YK. Kako 6u ce 06e36emyto Hafisop Haj
usBpiaBameM IIporokona, npensubeHo je mpaBo mpencraBHuka EY ma 6ymy mpucyTHn
TOKOM CBMX aKTMBHOCTH CITpOBODema, Kao 1 o6asese YK ma omoryhu Takso npucycTso un
Jla Ha 3aXTeB JOCTABM CBe pe/ieBaHTHe NHpOpMalje Koje ce OfHOCe Ha TAKBe aKTUBHOCTIL.
(ITporoxon o Mpckoj n CeBepHoj VIpckoj, ur. 12 ct. 1 u 2). Omykom 3ajenHudxor ogdopa
yrBphyjy ce mpakTuuHa ynyTcTBa y Luby obesbehema nenoTBopHOr ,IpucycTBa YHUjE
Bup. Ommyka 6p. 6/2020 3ajemHmukor opbopa ocHoBaHor CHOpasyMoOM O IOBJIAYeHy
Yjenumenor Kpamesctsa Benuke bpuranmje m Cesepne Mpcke ns Esporcke ynuje
n EBporcke 3ajemHuile 3a aToMcKy eHeprujy on 17. peuem6pa 2020. 0 HpaKTMYHUM
YIyTCTBMMA KOja Ce OJHOCE Ha OCTBAapMBarb€ IpaBa NpeNCTaBHMKA YHUjE U3 WL 12 CT.
2 IIpotokona o Vpckoj u Cesepnoj Vpckoj [2020/2250] (Decision No 6/2020 of the Joint
Committee established by the Agreement on the withdrawal of the United Kingdom of Great
Britain and Northern Ireland from the European Union and the European Atomic Energy
Community of 17 December 2020 providing for the practical working arrangements relating
to the exercise of the rights of Union representatives referred to in Article 12(2) of the Protocol
on Ireland/Northern Ireland [2020/2250], O] L 443, 30. 12. 2020).

53 Bup. Cnopasym o mosjavenmy, 1. 7 cT. 1 y Besu ca 4. 13 ct. 1 IIporokona o VMpckoj u
CesepHnoj Vpckoj.
54  Bup. Cnopasym o nosnademy, 4i. 185; IIporokon o Vpckoj u Cesepnoj Vipckoj, u. 18.

55 Tlompuka obejy 3ajemHuria sHaum: a) BehuHa 4naHOBa 3aKOHOAABHE CKYIIITHHE KOjU CY
IOPUCYTHY ¥ KOjU I7IACajy, yKbydyjyhu BehuHy yHMOHMCTMYKMX U HAIMOHATUCTUIKIX
YIAaHOBA KOjy Cy HPUCYTHM U KOju I7macajy; wm 6) ksamméukosana sehmna (60%)
YIaHOBa 3aKOHOJABHE CKYIIITVMHE KOjU Cy NPUCYTHM M KOjU I/acajy, yKbydyjyhm
HajMame 40% HaLMOHAMMCTUYKUX U HajMarbe 40% YHUOHUCTMYKMX YIaHOBA KOjU Cy
MIpUCYTHU U KOju rnacajy. IIporokon o Vipckoj n Cesepnoj Vpckoj, ut. 18 cT. 6.

56 3a morpebe oBe ozpernde, ,lIpepaja‘“ 3HaUM CBaKa M3MeHa pobe, CBaKO MpeobIMKOBabe
pobe Ha 6110 KOj)I HAYMH WM CBAKO IOfBPraBame poOe [PYIuM IOCTYIIMMA, OCUM
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¥ UCTyWaBa KpUTEpUjyMe Koje je YTBpAuo 3ajemuuuku onbop.”’ Omrykom
ce, nameby ocrasnor, y3umajy y 063up: KOHauHO OfipefMIITe U HaMeHa pobe,
IIPMPOJIA ¥ BPEMHOCT pobe, IPUPOJIa KpeTarba M OMACHOCT KpUjyMuapema.”®
EY Mopa 61TH y CTakby fla IPOLeHM PU3KKe GUIO KOT IPOU3BOJIA>> KOjU YIia-
31 Ha BeHO TPXKUIITE U, aKO je HOTPeOHO, Ja aKTUBMpPa PM3MIKe KOHTPOTIE.
C o63upom Ha cBpXy u cMucao IIpoTokora, 61710 je jacHO [ja ce OHe He MOTY
cripoBOAuUTH Ha KomHeHoj rpanniy usmeby Vpcke n Ceepre Vpcke, Beh Ha
OCTa/MM yna3HUM TaukaMma y CeBepHY I/IpcKy.60

HacraBak mpumene oppenaba mpaBa EY o omopesuBamy mpomera
pobe y CeBepHoj Vpckoj nma, Hapounto, ciefiehe mocnepyie: kperamwe pobe
nsmebhy Cesepne Vpcke u fpkaBa wraHmia cmarpahe ce TpaHcakuujama
yuytap EV; xperame pobe usmeby CesepHe Vpcke u npyrux penosa YK
(mmn ocramux Tpehux 3emaspa) cMarpahe ce yBO30M, OZHOCHO M3BO30M; I1O-
pecky o6Be3HMIN TTOCTOBHO HacTameHn y CesepHoj Vipckoj (mmm y mapika-
BaMa wIaHuiama) mohu he ma xopucre cucrem ,,cBe Ha jeHOM MecTy" (One-
Stop-Shop — OSS) 3a npujaspusame 1 miahame [1]]B-a Ha mpopajy pobe Ha
napuny u3 CeBepHe VIpcke (MM u3 pkaBa WIaHMI[A) KyILMMa y Ap>KaBa-
Ma wiannnama (mm y CeBepHoj Vpckoj); mopecku 06Be3HMLIM HACTameHN
y Cesepnoj Vpckoj (unu y ppxkaBama wianunama) mohm he ma saxreBajy
nospahaj II/IB-a mmahenor y ppskaBama uwranunama (mwmm y CeBepHO]
Ipckoj) y OKBUPY CTaHAAPJHOT IIOCTYIIKaA yTBpheHor oarosapajyhom ampek-
tuBoM EY, ykomuko ce nospahaj ogrocu Ha I1]1B koju je mnahen npumikom

OHIMMa KOjU Cy OTPeGHN 32 OUyBakbe BeHOT JOOPOr CTama MM MOCTYIINMA JOaBatbha
WIM CTaB/bakba 03HAKA, HA/IEIHNIIA, IVIOMOY 111 61710 KOje {pyTe JOKYMEHTALUje KOjoM
ce ocurypaBa ycknIaheHOCT ¢ HeKMM IOCe6HIM 3aXTeBIMA.

57  Bup. Opnyxka 6p. 4/2020 3ajepuuukor ogbopa ocHoBaHor CIOpasyMOM O HOB/IAYeHY
Yjepumenor Kpamenctsa Bennke bpurtannje n Cesepre Vpcke us Esporncke yHuje n
EBporicke 3ajemHnlie 3a aTOMCKY eHeprujy of 17. meuem6pa 2020. o yrBphusamy pobe
Koja Humje u3noxeHa pusuky [2020/2248] (Decision No 4/2020 of the Joint Committee es-
tablished by the Agreement on the withdrawal of the United Kingdom of Great Britain and
Northern Ireland from the European Union and the European Atomic Energy Community
of 17 December 2020 on the determination of goods not at risk [2020/2248], O] L 443, 30.
12. 2020).

58 Ilpotokon o Vpckoj u CesepHoj Vpckoj, 4. 5.

59 Cnopa3yMoM O TPrOBMHU M Capaiili ce CTpaHaMa oMoryhaBa Ja jeTHOCTpaHO ofIyde
fla CMame y4ecTanoCT ofipeheHMX BpCTa IpaHMYHMX KOHTPOJa yBO3a, y3uMajyhu y
0031p KOHBepreHUMjy CaHUTapHNUX U (UTOCAaHMTapHUX IpaBmaa. Takobe, ompebena
IpolefypasHa II0jefIHOCTaB/beba IPUMEIbYjy Ce Ha IOLIM/bKE KOje ce OTIpeMajy
u3 objexkaTa KOjyu MCITyHhaBajy pelleBaHTHE 3aXTeBe M KOjU CY, KaO TaKBM, HaBEJIEHU y
oziroBapajyheM CHycKy Ha OCHOBY rapaHIja Koje Cy Jiale BIACTH CTpaHe M3BO3HMIIE.
Bup. Esporncka xomucuja, [lurama u ogrosopu: EY-YK Cropasym o capagmu u Tpro-
BUHI, TIOIJIaB/be O TPTOBUHIU POOOM.

60 European Commission, Speech by Michel Barnier at the William J. Clinton Leadership
Institute, n3Bop 6e3 6poja cTpane.
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HabaBke 06apa.®! Vickbyuena je, MehyTum, moryhnoct ma VK y ogHocy Ha
Cesepny VIpcky ydecTByje y soHomemwy opnyka EY. Pasmena madopmanuja
u MehycoOHe KOHCynTaIMje OfjBUjajy ce y OKBUPY 3aje[HNUKe CaBeTOJaBHe
pajiHe TpyTie ycrocTaB/beHe Ha ocHOBY IIpoTokoma.’” Tlopen Tora, mopecka
ocrmobobema u CHIDKeHe CToIle Koje ce IpuMemyjy y Vpckoj mMory ce mpu-
meHutn n 'y CeBepHoj Vpckoj kako 6u ce m30erso HapyllaBame jeTHAKUX
ycnoBa Ha ocTpBy. CeBepHa Vpcka u fambe moxke kopuctutu CrcreMm 3a pas-
meny undopmanumja o IIJIB (VAT Information Exchange System — VIES)®® u
OenuTy Iojatke ca VipckoM u gpyruM gpskaBama uilaHunama EV.

IIpaBuna EY o onopesuBamy aknyusaMa M ja/be Cce IPUMEHY)y Ha
cBe mpomsBofe (Ha Koje ce maha akumsa) Koju ce yHoce 1 nsHoce y/us Ce-
BepHe Vpcke. AKUM3HM IIPOM3BOAU KOjU ce Mpofajy u npesose y/us Ce-
BepHe VIpcke us/y gpkase wianune EY TpeTupajy ce ncro kao mpousBogu
xojuma ce Tpryje yuytap EV.%* IIpomer usmehy Cesepre Vipcke n ocratka
YK cmarpa ce yBo3oM, OIHOCHO U3B0O30M Yy cMucity npomnuca EY u nomexe
oproBapajyhum o6aBesama 1 Ipoleypama o OCHOBY aKIjy3e.

3. TproBuna usmeby EY u ocranux rpehux semaspa

M3Bo3u3 EY y ocrane tpehe semspe ¢ kojuma EY nma npedepennujamuae
TProBMHCKe apam)XMaHe 1 0OpHYyTO cy Takobe morohenn. Ilpu ongpehusamy
IIAPMHCKOT cTaryca pobe, cagpkaj us YK (MaTepMjan65 U pajme Ipepaje)
6uhe ,,6e3 mopexna“ (non-originating), Tj. Hehe ce Bullle cMaTpaTV HOPEKIOM
u3 EY, ogHocHO onrosapajyhe maprHepcke semme.® U kapma ce poba camo

61 Bup. O6aBemrewe EBporcke komucuje o ucrynawy YK u EY npaswmmma y obmactu
I1]IB-a, 9 u mame.

62 IIpotoxon o Mpckoj u CeBepHoj Vpckoj, um. 15.

63 Bume o tome Bup. Your Europe, Check a VAT number (VIES), goctynHo Ha agpecn:
https://europa.eu/youreurope/business/taxation/vat/check-vat-number-vies/index_en.htm,
22.6.2021.

64 Tprosum n3 CeepHe Vpcke Koju xerte ja OTIPeMajy aKIM3He TPON3BOJE MO PEe>KMMOM
OJIO>KEHOT obpadyHaBama U ITahama akimse y/us gpxaea wiannia EY Mopajy 6utn
perucrpoBanu u opnamhenn y SEED u goburtu HoBu Kog ca mpeduxcom ,XI“ Mopajy
KOPUCTUTHM U aKLIM3He NOCTyIKe U naHeBpolcke IT cucreme, xao mro je EMCS.

65 Mucmu ce Ha poby: mpoussefieHy y YK, 4ak M Ipe MCTeKa IIpela3HOT MEpHOfa, aKo je
yBeseHa y EY u3 YK nakoHn Tora; npousseneny y EY npe ncrexa npemasHor nepmopa, ako ce
Hanasunay YK mpe kpaja mpenasHor nepuopa 1 ako je ygeseHa y EY HakoH Tora; mopekioMm
u3 nopnamhennx 3emaba nmaprHepa EY koja je yBesena y YK mpe mcrexa IpemasHor
Hepuofa y CKIafy ¢ npedepeHiyjaTHuIM TPrOBMHCKUM apaH)XMaHVMa, ako je yBe3eHa y
EY n3 YK HakoH Tora (0Ba po6a ce cTora He MO>Ke KOPUCTUTH Y CBpXe KyMy/Iallije ca TOM
IIAPTHEPCKOM 3eM/bOM (OMIaTepayHa KyMy/alyja) WM ca APYTUM HapTHEPCKUM 3eM/baMa
(mvjaroHamHa KyMyrnalyja) IpeMa npedepeHIyjaniuM apamxkmanumMa EY).

66 TokoM IIpe/asHOr IlepMofia, 3a NoTpebe u3BplIewa MehyHapomumx yroeopa, YK je
cMaTpaHo Ap)kaBoM wianunoM. (Bup. Cropasym o mosmadesy, wi. 127 ct. 1 n w1 129
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npesosu kpo3 YK, ma 6u 3agpkana cBoje mpedepeHLMjaTHO MOPEK/IO —
MOPajy ce TOIITOBAT! 3aXTeBM Y MOITIEfy AUPEKTHOT TPAHCIIOPTA, OFHOCHO
ofipende 0 HeIIPOMebeHOM CTamy (HeMaHuIynanyju). 360r Tora M3BO3HUIIN/
yBO3HMIM U TTpou3Bohaun pobe Ha KOjy ce ofHOCe MOBIAaCTHLe TpefBuheHe
npedepeHIjaTHIM MepaMa y OKBIPY cropasyMa Koje je EY saxpyumma ¢
tpehum sembama® Mopajy mpencrmratu cBoje manie cHabieBara.’

4. Tpansur

CrnopasyMoOM O TProBMHU U Capajmli je IpefBuheHo IOTIYHO Ipa-
BO TpaH3uTa Ipeko MehycoOHux moppydja kako 6u ce cturio go Tpehmx
3eMajba WIM JIPYTUX JIe0Ba COICTBEHE teputopnje.”’ O 1. janyapa 2021.
roguHe, YK je npxaBa yrosopHuila KoHBeHLIMje O 3ajefHMYKOM TPaH3MUT-
HOM TOCTYTIKY, ° IITO 3HAYM J]a MOYKE KOPUCTUTM 3ajeHUYKM TPAH3UT | 1

ct. 1; Yoemena nora o Crmopasymy o uctymamy YjenumeHor KpamescTBa Bemmke
bpnrannje n CeBepHe Vpcke us EBponcke yHuje m EBporncke 3ajemHnmiie 3a aTOMCKY
eneprujy (Note Verbale on the Agreement on the withdrawal of the United Kingdom of
Great Britain and Northern Ireland from the European Union and the European Atomic En-
ergy Community), BOCTYIIHO Ha agpecu: https://ec.europa.eu/info/sites/default/files/model-
note-verbale-international-partners_en.pdf, 25. 6. 2021) OBo ce, mehyTum, ogHOCK camo
Ha 6unarepanun gorosop EY n YK o o6aBesama 13 criopasyma o c1o60HO]j TPTOBUHY 1
He rapaHTyje fa he u mehynapoguu nmapraepn EY nocrymatu Ha MCTU Ha4MH.

67 Kao peo 3ajenHuuke TProBMHCKe monuTuke, EY mMMa m ayToHOMHe npedepeHIMjamHe
TPrOBMHCKe apamkMaHe y okBupy Ommrer cucreMa mnpedeperuujama (Generalised
Scheme of Preferences) 3a yrpoxeHe 3em/be y pasBojy. Oun he, mehytum, xana je y
murawy yrunaj YK nnHnyra npu oppebusamwy npedepennujamHor nopekia y mapuHcKe
CBpXe, Y IpaKcK 6MTU Marbe 3HaUajHNU Off OHVX IIpefBUDEeHMX CIopasyMuMa o CI060HOj
tproBunn. Bup. Ommry memy npedepenunjana (Generalised Scheme of Preferences
[GSP]), moctymHOo Ha appecu: https://ec.europa.eu/trade/policy/countries-and-regions/
development/generalised-scheme-of-preferences/index_en.htm, 25. 6. 2021.

68 Bup. EC-DG Taxation and Customs Union (2020), 9 u gaspe.

69 Poba ce Moxe kpeTaTu u3 jenHe gpxase wianuie EY y npyry, npexo Bennke bpurannje,
y3 MMHVUManHe (GOPMaTHOCTY Y HOCEOHOM LIAPMHCKOM INOCTYIKY TpaH3uTta. CIMYHO
ToMe, IpeBo3HMIM 13 YK Mory mponasutu kpos noppydje EY kako 6u cTurmm po, Ha
npumep, CeBepre Vipcke. OBe ofpenbe moce6HO cy 3HadajHe 3a npenyseha us Vpcke,
jep uM omoryhaBajy HacTaBaK JOTMCTUYKe OBe3aHOCTH ¢ ocTaTkoM EY u kopuutherme
nocrojehux Tpropusckyx pyTa mpexo YK.

70 KoHBeHIMja 0 3ajefHNMYKOM TpaH3UTHOM noctynky (Convention on a Common transit
procedure - CTC, O] L 226, 13. 8. 1987), nocnentmsu myT usMemweHna Opmykom 1/2017
(Decision 1/2017, O] L 8, 12. 1. 2018).

71  3ajemHMYKM TPAHSUTHM IOCTYIAK KOPUCTM ce 3a KpeTame pobe msmeby mpskaBa
wrannna EY, semapa EBpornckor yapyxema crobonte tprosute (European Free Trade
Association — EFTA - Vicnann, Hopseuka, JIuxreninraju un IIBajiapcka), Typcke (on
1. perrem6bpa 2012), Peny6rmuxe CeBepHe Makenonuje (ox 1. jyma 2015) u Cpbuje (o
1. debpyapa 2016). PyHKIMOHNCambe 3ajeJHNYKOT TPaHSUTHOr mocTynka ca YK je
ocurypano nomrTo je YK fenoHoBamo cBOj MHCTPyMEHT O MpUCTyHawy KoHBeHumjn
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MMATH ¥ fla/be TpUCTynn HOBOM KOMITjy Tepi30BaHOM TPAaH3UTHOM CHCTEMY >
u gpyruMm penepaHTHuM IT cuctemuma.”® VK, kao u cBe JjpXkaBe WIaHMIe
EY, Takobe cy crpane Kousenumje TIR, Tako fa ce moxe kopuctutu un TIR
TPaH3UTHY IOCTYTAK.

5. KonkypeHumja u ogp>XxuBM pa3Boj

C o063upom Ha reorpadcKy OnMM3MHY M €KOHOMCKY MebysaBucHOCT,
EY u YK ob6aBesamn cy ce fa he ocuryparn jemHake ycioBe 3a OTBOPEHY
U TIOLITEHY KOHKYPEeHLNjy M JOIIPMHETN Ofip>KMBOM Pa3BOjy, 3a/Ip>KaBambeM
BIUICOKOT HMBOA 3aIITHUTE Y MOAPYYjuMa Kao MITO Cy 3aIUTUTA KUBOTHE Cpe-
AvHe, 60p6a IPOTMB KIMMATCKMX IIPOMEHa, IIpaBa 3all0C/IeHNX U COLMjaTHO
06e36eheme, mopecka TPaHCIAPEHTHOCT U p>KaBHA ITOMON.

IIT ExoHOMCKa U conujanHa capajgma

CnopasymoM je mpegsubena mmpoka capajma y o61acTuMa of 3ajefi-
HIYKOT MHTepeca. Ihome ce, MehyTnm, He mpecnukaBajy IpegHOCTY YIaH-
ctBa y EY,”> Beh 06HaB/bajy Bese Koje 61 MHaue 61Ie IPEKMHYTe MCTYIAbEM
YK 360r HefoCTaTKa anTepHaTUBHMUX MehyHapOIHUX pe3epBHNUX pelera.’

30. janyapa 2019. rogune y Cexperapujaty Casera EY. Buzg. Akt Esporncke komucnuje,
IMTopecka n LapuHCcKa yHuja: YHuja u 3ajeqHudku tpansut (European Commission, Taxa-
tion and Customs Union: Union and Common Transit), [OCTyIHO Ha appecu: https://
ec.europa.eu/taxation_customs/business/customs-procedures/what-is-customs-transit/com-
mon-union-transit_en, 25. 6. 2021.

72 New Computerised Transit System (NCTS) — purutamam cucteM Koju ce MOpa KOPUCTUTH
3a TpaH3UTHe JIeK/Iapaljyje y Besu ¢ KpeTamweM pobe yHyTap EY.

73 CxopHO TOMe, TPAaH3MTHE OIepalyuje Koje Cy y TOKy Ha Kpajy IperasHoT Iepuofa Ha-
craBuhe ce y NCTS. Buue o tome Bupi. EC-DG Taxation and Customs Union (2020), 19
U asbe.

74  1JapuHCKa KOHBeHIHMja 0 MehyHapomgHOM mpeBo3y pobe y3 npumeny kapHera TIR (Cus-
toms Convention on the international transport of goods under cover of TIR carnets (TIR
Convention) of 14 November 1975 at Geneva, O] L 252, 14. 9. 1978). TIR je ckpahenuna
on Transports Internationaux Routiers (International Road Transport — mebyHapopun
APYMCKM TpaHCIOPT) ¥ MehyHapopmHM je cMCTeM LIApMHCKOT TPAaH3UTa KOjU KOPUCTU
Buire of 50 3emapa. TIR moctymak omoryhasa #a po6a, IO IIApMHCKOM KOHTPOJIOM,
mpenasu mpexko MehyHaponuux rpanmiia 6es wiahama naprHa 1 fpyrux gax6MHa Koje
6u ce o6uyHO mahane mpu yBosy (mwmm usBosy). Yenos TIR mocrymnka je fa kperame
pobe yK/bydyje APYMCKI TIPEBO3.

75 Heunanuna EY, koja HeMa 1cTe 06aBese Kao WIaHMIA, He MOXe MMAaTU HM MCTa IPaBa,
HUTY YXXVMBATY UCTe KOPUCTY Kao wiaHuna. OBo je 610 jefaH of OCHOBHUX IIPUHIMIIA
3a Koje ce BY samarama TokoM nperosopa o cropasymy o nosiaudemny. Bug. Cmepaniie 3a
Bpersut nperosope.

76  bpomypa o EY-YK Cnopasymy o TproBuHu u capajmiu, 4.
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JloroBopeH je HOBM OKBMP 3a 3ajefHMYKO ¥ OFPXXMBO VIIpaB/baibe
pubmum ¢poupom y Bogama EY u YK. To he omoryhutn crpanama fa fame
CaMOCTAJIHO pa3BMjajy CBOje IMOMUTHKe y obmacTu pubapcTsa, mpu yemy he
6utn ob6esbehena moryhHoCT 3a pag m 3apany pubapckux sajegHMIA Koje
3aByICe OJT THX BOJIa, @ MOPCKHM pecypcy ouysanu.’’ IIpenmsubjena je KoHTy-
HYMpaHa U OIPXUBA Bas[lylIHa, PYMCKa 1 TIOMOPCKA’® OBE3aHOCT,”® Majja
je MPUCTYI TP>KUIUTY MCIIOJ OHOTA LITO je HYAMUIO jeAMHCTBEHO TPXKMIITE.
[Toce6bunM oppenbama OCUTypaBajy ce paBHOIIPABHM YCIOBU 3a mpenyseha
u3 EY u YK, kako 6e36enHocT caobpahaja, mpaBa pafiHuKa U IIyTHUKA, KaoO
U 3aIITHUTA >KMBOTHE CpefyHe He Ou 6uim HapylleHu. Y IOITEAy eHepre-

TuKe, npuxsaheH je HOBM Mopen TproBuHe 1 MelycoOHe moBesaHOCTH,

KojuM ce 06e3belyjy KoHTUHYyMpanu eHepreTcku Tokosu,®! HeomxomHM 3a

¢dyHKIMOHNUCabe 00ejy eKOHOMM)ja, Y3 rapaHIiyje 3a OTBOPEHY M IOIITEHY
TPXKUIIHY yTaKMUIY,>> yKbydyjyhu capasiiby y passojy enepruje mo6ujene

77 Ilpema CropasyMmy o TProBUHM M capafmu, pubapcku 6porosu EY mmahe mocrojehn
HUBO TNPUCTYHa BofaMa YK TOKOM IpenasHOr Iepuojia off IeT ¥ IO TOfiMHA, Y3
TIOCTENIEHO ¥ YPaBHOTEXKEHO CMameme KBOTa TOKOM BpeMeHa. bpomrypa o EV-YK
Cnopasymy o TPTOBMHM U Capajmbiu, 5.

78  Cmopa3yMoM O TProBMHU M capafimi He ypebyje ce xenesHnuku mpesos EBporyHenom
(Kanancku tynen (Channel Tunnel) — Tynen ucnog, Jlamanma (Le tunnel sous la Man-
che)). IIpekorpaHnyHe Xe/le3HNYKe YCIIyre MOTY ce U Jia/be MPYXKaTy aKo IMpeBO3UOLM
uMajy Baxehe 103BoJIe 1 UCIybaBajy 3axTeBe 3a obaB/bame AemaTHocTn 'y EY ny VK.
IIuTama y Besy ca 3ajeTHIYKMM yIpaB/babeM EBpoTyHemoM mpeaMer cy GumaTepaaHux
nperosopa usMehy YK n ®@pannycke, y ckaany ¢ opnamhemnmMa Koja je EY momenmma
®pannyckoj. Bup. Esponcka komucwuja, Ilutama u oprosopm: EY-YK Cnopasym o
capajiibIl U TPrOBIMHI, OCTajIe TeMe Y 06/IaCTH TPaHCIOPTa.

79  Topuume usmeby EY u YK npesese ce oko 210 MunoHa myTHUKa 11 230 MIIMOHA TOHA
TepeTa. bpomrypa o EY-YK Cnopasymy o Tprosunu u capagmiu, 4.

80 VYK Hyje Buule fleo YHyTpallmer eHepreTckor Tpxuiuta EY (camo he Cesepra Vpcka
OZIp)KaBaTH! jeOVMHCTBEHO TPXKUIITE eleKTpUdHe eHepruje ¢ VIpckoM Kako je npensubeno
CriopasymoMm 0 ToBnadewy) koje omoryhaBa crmobomaH IMpPOTOK eHepruje Ha OCHOBY
oxnrosapajyhe nHppacTpykType 1 63 TEXHUYKUX WM PeryTaTOPHUX IpeIpeKa, YiuMe ce
06e36ehyje edpuxacHuje, jepTuHMje U curypHUje cHabneBambe eIEKTPUYHOM €HEpPIijoM,
racom n Haptom. He cynenyje Buime Hu y cucremy EY 3a TproBame emucujama (EU
Emissions Trading System — EU ETS) 1 mweroBuM MeXaHM3MMMa 3a IIOAeIy Hamopa
y 60pbM HpOTMB KIMMATCKMX IIpPOMeHa 1 eKOHOMHYHO CMambele eMMCHUje TIacoBa
crakieHe 6amre. IIpecTano je ma 6yme wian EBporcke 3ajemHuIle 3a aTOMCKY €HepIrujy
(European Atomic Energy Community — Euratom). Mebytum, ydectsyje y Eypatomy
Kao mpuapyxeHa apxkasa. [loce6Hum cropasymom usmehy Eypatoma n YK, mormyno
ozBojeHMM op rmaBHor Criopasyma O TProBUMHM U capajml, npepsubeHa je mmpoka
capajsa y 00/acTH CUTypHEe M MMPHOJOIICKe YIOTpebe HyKleapHe eHeprmje. Bup.
Eppomncka xommcwuja, IIntama n ogrosopu: EY-YK Cnopasym o capanmu 1 TpropuHm, 1.

81 VIHTEepKOHeKLMjCKM BOJOBM 3a €leKTPUYHY eHeprujy M rac Koju ce mpoTexy usmeby
Benuke bpuranuje u ®panuycke, Xonanauje, benrnje, Vipcke n CesepHe Vpcke.

82 KoHKpeTHO, perymucaHe Cy CyOBeHIMje y €HepreTCKOM CeKTOpPYy M HpOMOBUCabe
OOHOB/BMBNX M3BOPa Ha HEIMCKPMMMHATOPAaH HAa4MH, 3abpameHa Cy OrpaHNYera
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13 OOHOB/BMBNX M3BOpa Ha MOpY, ¢ jacHuM ¢oxycom Ha CeBepHO Mope.
CrpaHe cy ce carnmacue ja je 6op6a mpoTuB KIMMATCKMX IPOMeHa, a moced-
Ho [Tapucku criopasym us 2015. ropnHe, 6UTaH eleMeHT BUXOBOT IIApTHEP-
CTBa, T€ la CBaKa EroBa MOoBPefia [jaje APYTroj CTPaHM IPABO Jja PACKMHE UK
cycrienpiyje Criopasym o TPrOBUHM ¥ Capajiibii WM Herose jenose.>> Bop6a
IPOTUB KIMMATCKUX IIPOMEHA TAKO je MO IPBU MyT Y OMIaTepaTHOM CIO-
pasymy EY ¢ Tpehom sem/boM msjegHaueHa ¢ OCTaIMM 3ajefHUYKNMM Bpe-
HOCTHMMa, Kao IITO Cy [ileMOKpaTHuja, 3alUTUTA JbY[CKUX IIpaBa ¥ OCHOBHMX
cno6ofia ¥ BajlaBUHA TIPaBa, Ha KOjuMa ce 3acHuBa Mehycobna capamma.®
Hupo samrure ximme, msmehy ocramor m y morneny oppebhuBama neHe
yIJbeHUKA, KOj! je IOCTOjao Ha Kpajy IpeasHor nepuopa ofpkasahe ce u
y 6ynyhHocTi, Y3 06aBe3y cTpaHa Jja HacToje fia Ta IOCTeleHo nosehasajy.
KoopanHanmjom conujamHor ocurypamwa rapaHTyjy ce 6pojHa mpasa (cTa-
POCHe M IOpOAMYHe IeH3uje, MOCMPTHe NMOMOhM, IpeTHeH3ujcKe HaKHaze,
3[paBCTBEHA 3aIUTUTA, HAKHAJE 32 IOPOAU/LCKO U POJUTEECKO OACYCTBO y
Besy ¢ pobemeM aerera, Hecpehe Ha pany) rpabanuma EY koju op 1. janyapa
2021. ropunue®’ npuBpeMeHo 6opase, page wnu ce cene y YK, u vice versa.

n3Bo3a (ykpydyjyhy nsBo3He MOHOIIONE U M3BO3HE [I03BONIE), KAO ¥ MPYMEHA CUCTEMa
IBOCTPYKMX ILieHa eHepreHata, i ypebeHo je omobpaBame UCTpaXKMBama U IIPOU3BOHLE
¢ mbeM fa obe CTpaHe IIOMITYjy BakKHe CUTYPHOCHe M eKOJIOLIKe CTaHpappe. Bup.
Espornicka xomucuja, IIntama u ogrosopu: EY-YK Cnopasym o capanmy ¥ TProByUHH,
TIOI7IaB/be O €Hepryju.

83 Ilapucknm cnopasym (Paris Agreement), focTyIHO Ha appecnu: https://unfccc.int/process-
and-meetings/the-paris-agreement/the-paris-agreement, 10. 8. 2021.

84 [IIpuxBarameM 60pbe IPOTUB KIMMATCKMX IIPOMeHa Kao OMTHOr eneMeHTa, EY m YK
Cy IOTBPAWIM CBOje III0OATHO ULEPCTBO Y 0BOj 06/1acTH, y3 Hamy fa he 6utu mpumep
6ynyhum cmopasymmma. Bup. Epomcka xommucwyja, Ilutama m oprosopm: EY-YK
CnopasyMm o capafisy 11 TPTOBMHMY, MOIJIaB/be O YIIPAB/bakby.

85 Ha nuua koja cy mpe 1. janyapa 2021. rogute Beh 611a y IpeKOrpaHUYHOj CUTYaLVjI
usmeby EV u VK npumemyje ce CropasyMm o Ioprauemy, KojuM UM ce omoryhasa
fla/byl OCTaHAaK, OCUIypaBa HEAMCKPMMMHAIMja U LITUTE IIPaBa M3 CUCTEMA COLMjajHe
3aIlITHTE.

86 Osum oppenbdama obyxsaheHu cy u gp>kaBbanu Tpehnx semasba, muia 6e3 fp>kaB/baHCTBA
u n3bermmie, Koju 3akounto 6opase y EY wm YK u umja curyanuja Huje orpaHndeHa
Ha jeflHy 3eM/by M3 IEPCIeKTUBE COLMjaTHOI OCUTypamba, Kao M WIAHOBU HUXOBUX
nopoauia. YK je oxbuno na ce y CriopasyM o TProBUHM U Capafiibyl YK/bY4M IOITIaB/be
0 MOOMIHOCTM, TaKO [a HeMa Bulle CIOGOFHOr KpeTama muia. [pxasmanu YK He
YXK1Bajy BIIe CT0OOAY Ja pajie, 3all0UMIbY 110Ca0, CTYAUPajy Wi 6opase y Ap>KaBaMa
wrannnama EY. 3a ynasax y EY morpe6an um je Bakehn macolr, JOK ce Bu3e 3aXTeBajy
3a 6opaBak #ayxu of 90 AaHa yHyTap 6mao kor mepuopa of 180 mana. YK je, Takobe,
omnyunno fa rpahanuma EY (6e3 nuckpummHanmje, U3 CBUX fp)kaBa WIAHNIA) JO3BOJIN
KpaTKOpo4He noceTe 6e3 06aBe3e mocenoBama Bu3e. Buy. EBporncka komucnja, Ilutama
n ogrosopu: EY-YK Cropasym o capanmu 1 TproBunmy, 1; EBpornicka xomucuja, Ilnrama
n oprosopu: EY-YK Criopasym o capafmy ¥ TProBUHU, IIOITIAB/bE O KOOPAMHAIIV)I
COIIMjaTHOT OCUTYparba ¥ BU3aMa 3a KpPaTKOPOYHe MOCeTe.
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CnopasymMoM O TProBuHM M capaimy omoryhaBa ce M HacTaBak
yuemha YK y 6pojuum Bopehum mporpammuma EY 3a mepumop 2021-2027,
oTBOpeHux 3a ydemhe tpehux semasma, moy jacHo AedMHUCAHUM YCTIOBM-
ma.8” Crpane cy ce jorosopue o cnenehum nporpamuma: Xopusont Esporma
(Horizon Europe),® TTporpam EypaToMma 3a ncTpaxmBame 1 0Coco6/baBarbe
(Euratom Research and Training Programme), MehyHnaponuy TepMoHyK/Ieap-
HU eKkcriepuMeHTanHu peakrop (International Thermonuclear Experimental
Reactor - ITER), Konepuuk (Copernicus) u Carenutcku Hazzop u npaheme
EY (EU Satellite Surveillance & Tracking — SST). TokoM cBUX HperoBopa,
EY u YK morspauie cy u CHOXHY MOMUTUYKY OIPENE/bEHOCT 3a HAaCTaBaK
cripoBobema nporpama ITuc ITnac (PEACE PLUS), npexorpanuyHor mpo-
rpama EY xojum ce monpmHOCH ychemHmjeM ¥ CTaOWIHUjeM [PYIITBY Y
CesepHoj Vpckoj n norpanndsom noppydjy Vpcke.

IV ITapTHepcTBO Y Iiby 6e36emHoctu rpabana

[Ipenosnajyhu morpeby 3a cHaXHOM capafmwoM n3Mely HalmoHaI-
HYIX NO/MIYja ¥ IIPAaBOCYIHMX OpraHa U 6p3oM pa3MeHOM BaXHMX MH(OP-
marmja,” moce6HO pamut Cys6ujarba M KPUBUYHOT TOMEH:a TPEKOrPAHIIHOT
KpuMMHamuTeTa U Tepopusma, CIOpasyMOM ce YCIIOCTaB/ba HOBM IIpPaB-
HJ OKBMP 3a CIpOBODeme Ipommca ¥ NMPaBOCYAHY Capaiiby Y KpUBUYHUM
cTBapuMa. Ipajie ce M HOBM OIlepaTMBHM KallaLMTeTH, y3uMajyhu y o063up
ynmwennny ga YK, xao tpeha sempa msBan Illenrenckor mpocropa, Hehe
uMaTy ucte MoryhHocTu Kao pannje.”’! Brmcka un cBeoOyXBaTHa MOMUIIMjCKa

87 EY u YK ocnonmmm cy ce Ha nocrojehu npaBHm okBup 3a ydemrhe tpehux semama y
mporpammMa EY mpm mocTmsamy carmacHOCTM O ONIITMM HadeluMa ¥ yCIOBMMA 3a
cynenoBawe YK: mpaBuyan u npuMmeper GpUHAHCUjCKY [OIPUHOC, TOOPO GMHAHCUJCKO
yIpaB/balbe CpeiCcTBMMA 3a CIpoBODheme INporpama, NPaBUYHO IOCTyName IpeMa
y4ecHMIMMa M OAroBapajyhm MexaHusmy 3a caBeToBame. Buj. EBporcka KoMucwuja,
IIutama u ogrosopu: EY-YK CropasyM o capafiiyu 1 TProBUHY, TIOIIaB/be O ydeuhy y
nporpamyuma EV.

88  Maxo ommuTy OKBMP TO 03BO/baBa, YK je ofmyunsio fa ce He npusipy>xu HoBoM Epasmyc+
(Erasmus+) nporpamy. Bup. European University Association (EUA), EU-UK relations
after Brexit: What the deal means for universities, February 2021, goctynHo Ha appecn:
https://eua.eu/resources/publications/956:eu-uk-relations-after-brexit-what-the-deal-
means-for-universities.html, 10. 8. 2021, 2.

89 Dymyhm pma ce pagu o mporpamy Ha Koju ce IIpMMembyje HOfe/beHO yIIpaB/bambe, CUCTEM Y
KOjeM Ap>KaBe WIaHULE U IPUAPY>KEHe 3eM/be aKTUBHO yIPaB/bajy IPOrpaMoOM 33ajeJHO
ca Komucujom, on Huje obyxsahen CropasyMoM O TproBuHU 1 capajmu. EBporcka
xomucyja, ITutama n ogrosopn: EY-YK Cropasym o capajiisy ¥ TPrOBIHM, OITIAB/bE O

y4emhy y mporpamuma EY.

90 Kao mro cy mopany o IyTHMIMMA y Ba3AyIIHOM caobpahajy, KpMMMHAIHOM Jocujey,
JHK, otucuyma npctujy u perucTpanyjyu Bosuia.

91 Owmoryhena je nenorBopHa capanma usmehy YK u arennyja EV 3a usBpruaBame 3aKo-
HOJIaBCTBA U MPaBOCYAHY capanmwy EBpononom (Europol) u EBpontactom (Eurojust).
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U IIPaBOCYJHA capajiiba paheHa je YBPCTUM M TPajHUM rapaHuyjaMa 3a 3a-
IITUTY JbYACKMX IIpaBa M OCHOBHMX clo6opa mojesuHana. CriopasymMoM ce
o6asesyjy EY, mene gpxase wiannue u YK ga HacraBe fja jeMue OCHOBHA
npaBa, MOIyT OHUX yTBpheHnx KoHBeHIMjOM 3a 3alITUTY JBYACKUX IpaBa
¥ OCHOBHNX cmobopa. Y caydajy Hempuap)kaBama, 0e30eTHOCHa capajimba
Moxke OuTH 06ycTaB/beHa.

Iloctoje u mpyre Teme oko kojux cy ce EY un VK carmacunm ga je y
060CcTpaHOM MHTepecy Jja HacTaBe O/MMCKy capaamy y 6ymyhnoctu. To cy
HAPOYNTO 37paBCTBeHa Ge3benHocT, > cajbep 6e36eIHOCT > U 3aITUTA TI0-
pmaraka.’*

V Xopu3oHTanHu CiopasyMm O yupaB/bamby

Ia 6u ce npenysehuma, norpomaynma u rpahannma obesbenmna Mak-
CUMaJIHa TIpaBHa CUTYPHOCT M Jja OY ce IMOMOITIO IyTOPOYHOM Ofip)KaBamby
opgHoca EY u YK, y mocebHoM mnornasmy jacHo je oppebeno kako he ce
CropasyM O TProBMHM U Capafilbyl COPOBOAUTU. Ped je o jemMHCTBEHOM
VIHCTUTYLMOHATHOM OKBVIPY 3a yIpaBjbame CBUM acliektuMa Criopasyma,
KojuM ce m3beraBa JopaTHa OMpOKparuja, Koja 6u, ¢ 003upoM Ha oO6uUM u
cnoxenoct Cropasyma, IocTojama Kaja 61 (YHKIMOHMCANIO BMINE Ia-
panenHux cTpykrypa. OcMmiwbeH je kao (eKCMOMIaH M IIPUIATON/BUB
cnenuduyHMM moTpebaMa Koje ce MOTY IOjaBUTU Y Pa3TUIUTUM 0O/MacTh-
Ma capazme.”> O MpaBwIHOM TyMmadery u npumenn Criopasyma 6punyhe
ce CaBeT 3a IIAPTHEPCTBO CAaCTaB/beH Of IpeACTaBHMKA 00e CTpaHe, Koju
je oBmamheH ja KoHCeH3ycoM joHOCH o6asesyjyhe omryxe.’® Ilpemsuben

92 TIIpepsubena je moryhuoct ga YK cygenyje y CrcreMy paHor yrmosopasara I OfTOBOpa
EY (Early Warning and Response System of the European Union — EWRS) u y On6opy
3a 3paBcTBeHy 6esbenHoct EY (EU Health Security Committee — HSC), xag rog je To,
360r 3ajefHMYKEe MPETHE jaBHOM 37PaBJby, HEONMXONHO WU IpenopywrynBo. OmIyKy
o yuemrhy Ha IpMBpeMeHOj OCHOBM jeBHOCTpaHO AoHocu EY 3a cBakm mojemuHavHM
cnyu4aj. Crpase cy ce carmacuie 1 fa he EBporicku 1eHTap 3a IpeBeHINjy ¥ KOHTPOIY
6onectu (European Centre for Disease Prevention and Control - ECDC) u peneBaHTHO
teo YK ofroBopHO 3a Hafsop, obaBellTaBame O emuieMujaMa U HaydHe caBeTe O
3apasHuM OomecTuMa capabuBaTy 1Mo muTamMMa Of 3ajeNHMYKOT MHTepeca U fa y Ty
CBPXY MOTY 3aK/bYYUTH MEMOPAHAYM O pa3yMeBaby.

93 VYrBpben je Hus mumumjatuBa usmehy EY u VK, ywpyuyjyhu pemosan mmjamor u
3ajeHNYKO Je/loBame Ha MehyHapomHOM HuBOY. JJoroBOpeHa je M pasMeHa HajoOBMX
IIpakKC M M€pa YyCMEPEHMX Ha NPOMOBMCAIbe M 3aIUTUTY OTBOPEHOT, CHO6OI[HOI‘ n
6e36epHor cajbep mpocropa.

94 EY u YK saxpyune cy gonyHcku CriopasyM o 6e36eIHOCHUM IIpoLiefypaMa 3a pasMeHy
U 3aIITUTY TIOBEP/bMBUX ITIOJATaKa, KOjM je CYIITMHCKM moBesaH ca CropasymoM o
TPTOBVMHM ¥ Capajiibll, TOCEOHO y IOTIeNy JaTyMa IIo4eTKa U IPeCTaHKa IpJMeHe.

95 Bup. bpomrypa o EY-YK Cnopasymy o TproBunm u capagmu, 6.

96 Y papy My IOMaxKy CIlellMjalM30BaHyU OfOOPY, a Y MOjeAMHUM O6TacTMMA U TeXHUUKe
papHe rpyte.
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je M MexaHM3aM 3a pelllaBarmbe CIIOpoBa Koju 61 Moray Hactatu usmehy EY
v YK y Besu ¢ BUXOBUM TIOjeIMHAYHMM obaBesama.”’ AKO ce Hecyrmacuire
He MOy pelINTV KOHCYIATalujaMa y foOpoj Bepy, CTpaHa Koja je ymyTuia
IPUTOBOP MOXKe 3aTPaKUTU OCHMBAaIbe HE3aBYCHOT apOUTPa’KHOT Tefa, Koje
he monetn o6aBesyjyhy omnyky. V ciaydajy meHOr HemsBpluewa, Moryhe je
y3Bpatutu MehycekTopckuM npotusMepama. To ykpydyje mporopumoHa-
HY CyCIleH31jy o6aBesa CBe JOK Jpyra CTpaHa He IOCTYIM y CKIafy ¢ apou-
TpaXHOM ofirykoM. Exempli gratia, yBohemem 1apuna ako Apyra crpaHa u
[la/be KpImy obaBese y MOI/eAy TPAHCIOpPTa wn pubapcrsa.’

VI 3akmy4ak

Jla 6u ce cauyBamu Mel)ycoO6HO KOpucHU TproBuHCKM opHocu, Cro-
pasymom o TproBuHu u capagmsu mnsMehy EV um YK mpensuben je Bucok
HMBO IIPUCTYIA TPXMUIITY, YK/bY4yjyhm pmocam Hesabelne>keHO eKOHOMCKO
MAapTHEPCTBO C HYITOM CTOIIOM L]apyHA ¥ HY/ITUM KBOTaMa 3a CBY poOly ¢
npedepennujanaum nopeknom.”’ CTpaHe Cy mpeysene ¥ HU3 aMOMIINO3-
HMX o6aBe3a y Be3U Ca 3aLITUTOM IIpaBa pajfjHMKa M IIOTPOIIAYa, 3aIITH-
TOM >KMBOTHE CpefiiiHe, 60p6OM IPOTUB KIMMATCKUX IPOMEHa U IIOPeCKOM
TpaHCIapeHTHOIIhy, YMMe ce OCMIypaBa ja TProBUHA He Oyle caMo OT-
BOpeHa, Beh 1 moluTeHa 1 ofp)kmBa. YCIIOCTaB/beHA je 1M OIMCKa capajmba
y OpojHuMM 006nacTMMa, IITO IIpeBasuIasy TPAAUIMOHANHE CIHOpasyMe O
cno6onHoj TpropuHM. Vmak, To HU y KOM C/Iy4ajy He 3Ha4M NOAYyAaparbe
ca 3HauajHUM IIPeJHOCTMMA ydelrha y YHYTpalllbeM TPXKUIITY, LAPUHCKO)
yauju u nogpy4jy EY y norneny ITJIB u akumsa. Konkperno, Cnopasymom
ce He mpenBubajy KOHLENTM Kao LITO Cy y3ajaMHO IIpM3HAIbe, HMPUHIINAI
3eM/be IIOpeK/Ia ¥ XapMoHusanuja. Takobe, He ykupajy ce napuncke ¢op-
MaJTHOCTY ¥ KOHTpOJIe, Kao HU 3abpaHe U OrpaHMYera Y MPEKOTPaHNIHOM
IPOMeETY, KOjuX Huje 611710 ToToBO 50 ropuHa. OBO je OUNUITIEAHO jeAMHCTBEeHA
curyauuja. IIpBo, ped je o cmopasymy ¢ 6MBIIOM Ap>KaBOM WiaHKIOM. [Ipy-
ro, EV je op cBor ocHuBama (1 y ogHocuMa ¢ Tpehum sempama) nocsehena
yKIamamwy IpaHNIa y Wby NpubmmKaBawa EBpolUbaHa jefHUX Apyruma.
Wponnuno, npeko 1.200 crpanuna CropasymMa o TPrOBMHM M capajibu
CTyXK1 crmabbery HeKajlallmbe MHTerpanuje. Jlakme, ako ce ymopebyje oHo

97 Capapma y obmacTu crpoBobersa mpommca 1 IpaBocyha uMa cBoj MexaHU3aM 3a 6p3o
pelaBae CIoposa.

98 Bup. Espomcka kommcmja, Ilmrama u oprosopm: EY-YK Cnopasym o capagmu un
TPrOBUHM, [IOT/IABJbE O YIIPAB/baIbYy.

99 EY u YK cy rmaBHm TprosuHcky maprHepu. ¥ 2019. rogunu, oko 13% ykymHe pobHe
pasmeHe EY ca Tpehum sempama 6mno je ¢ VK, mok ce YK ,ocmamano“ Ha EY 3a
OTIPWIMKE TIOJIOBMHY YKYIIHOT CIO/BHOTPIOBMHCKOT mpoMera pobe. EBpormcka
Komucuja, IInrama n ogropopu: EY-YK Cnopasym o capafimy 1 TproBUHM, IIOITIABTbE O
TPrOBUHM POOOM.
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IITO je 6110 paHMje C OHMM IITO je Ha CHasy, Moxke ce pehm fa cy mocre-
[ulle 3a jaBHY ympasy, npenyseha u rpabane HemsbexxHe, IIMpOKe U Jare-
KocexxHe. Mehytum, ¢ apyre crpane, CopasyMoM ce MIAaK OrpaHNYaBajy
cMeTe y nopebemy ca curyanujom 6e3 mwera u Ipyka Ipeko HOTpebHa
IPeABU/BMBOCT 1 U3BECHOCT, YnMe ce EBpomnm omoryhasa fa octaBu Bper-
3UT U3a ceOe 1 HaCTaBM flajbe.
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In this paper the author analyses the new relationship between the
European Union and the United Kingdom of Great Britain and Northern Ireland.
Given the scope and complexity of the Trade and Cooperation Agreement, the
intention was not to explain in detail all its aspects, but only the basic and most
important provisions. First of all, those of the free trade agreement, but also in
the areas where ties are being renewed, which would otherwise be interrupted by
the withdrawal of the United Kingdom. Although it does not reflect the benefits
of EU membership, the agreement certainly limits the negative consequences
compared to the situation without it and provides much needed predictability
and certainty, allowing Europe to leave Brexit behind and move on.
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BPAYHI YTOBOP KAO ITPEIMET IIOBUJAIBA
O[] CTPAHE ITIOBEPUIAIIA

Caxxerak

Hum unauka je ga uciuitia moiyhnocii dobujara 6pauHoi yiosopa
0g cilipaxe Hosepunaua jegHoi 0g CyupyiHuka kaga wociioju cymrba ga je
3axmyuerve Opaunoi yiosopa upegyseilio y uumy ouiitieherwa tosepunaya.
Hciupancusarwe je ciposegeno meiiogom iymaverba upasHux iupoiuca, y3
aHanu3y kako Ou cygcku opianu UOCHAYHAnu y cygckom HOCHAYUKY UHULU-
panom pagu 3awiiuuitie tipasa Hosepunayd, ¢ 0C8PULomM Ha yilopegHoupasHa
peutera.

3akmyuak uctlipaxusarea je ga 3axkmwy4erve 6pauHol yiosopa wpeHyitiHo
ocifiasmwa Upociiop 3a 3noynouipede, e ga cyupysHulu Moty MaHuilyaucamu
08UM UHCTUUTHYTHOM Y uumy usbeiasara ucilyrwera céojux obasesa iupema
iosepuoyuma, kao u ga upasnu cucitiem Peiiybnuke Cpbuje He Hygu epuka-
cHe mexanusme flomohy Kojux 6u iakea 3noyiotpeda moina Guiiu ciipeyena,
O0JHOCHO OUIK7IOEHA eHa UPAasHA gejciliéa, U3 koi pasnoia cy gaiiu ipegno-
3U THOMeHUUJATHUX U3SMeHA 3aKOHCKUX Tpoiuca, umajyhu y eugy tpukasana
yuopegHoipasHa peuletba.

* EnextpoHcKa afjpeca ayrtopa: jelena.plamenac@vp.rs.
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Kmyune peuu: Bpaunu yiosop. — OgiosopHocili cylupyxHuka 3a obasese. —
Iobujarve tipasHoi fiocna unu tpasHe pagiwe 0g citipare io-
sepunaya. — Owitiehere tiosepunaya.

I YBom

Kako 6m oBaj yraHaK 4MTaolMMa MPY>KMO MOTIYHM U CUCTEMATUd-
HJ YBUJ y TIPOMICE KOjuMa MO3UTUBHO 3aKOHOAABCTBO Pemy6muke Cpbuje
perynmine MHCTUTYT OGpayHOT YyroBOpa, Te MpaBHE IOCIefuIle Koje IIPOM3-
BOJY IpeAy3MMarbe TOT IPABHOT IIOC/TA, Y YBOZHOM [y je Hajupe carie-
laH II0jaM, IIpeMeT 1 OIIITe KapaKTepucTyke OpayHor yrosopa. ITotom je
JlaTa KpaTKa aHa/IM3a 3aKOHCKe perymatuse Pemy6muxe Cp6buje y mormenmy
OfITOBOPHOCTH CYNPY>KHUKA 32 06aBese, Kpo3 KOjy ce uMTasal] yBoau y Ipo-
0/1eMaTVKy MCTpaKVBamba, JaBambeM IIPJKasa XUIIOTETUUKe CUTYalMje Koja
OCIMKaBa MOTYNHOCT m3urpaBama 3aKOHCKUX ofipefaba O OATOBOPHOCTHU
CYNIpy>XHMKA KPO3 3aK/by4ere OPayHOr yTOBOpa, OMHOCHO yKasyje Ha IIpaB-
Hy IIpasHMHY Koja je youeHa. Tpehu n deTBpTM meo wraHka nmocsehenm cy
yClIoBUMa 3a MobMjame My>KHMKOBUX IIPaBHUX IIOC/IOBA ¥ IIPAaBHUX Pafiibu,
Ca aHa/MM30M XMIIOTETUMYKOT CYHCKOT IIOCTYNKa KOjyu 61 ce BOAMO Y IM/bY
no6ujara GpayHOr yroBOpa, Ifie ce NpaBHA IpasHNMHA KoOja je HaroBellTe-
Ha Ha MOYeTKY WIaHKa paspabyje kpo3 mpumep. Y mocnenmeM Jieny 4IaHKa,
JaT je IpUKa3 yIOPENHOIPABHUX Pellera, Y3 3aK/byYaK KOju je yCMEPEH Ha
obpasnokere pasjiora u3 Kojux Ou jeqHO of TUX pellerma Tpebano fa Obyne
MIMILIEMEHTUPAHO Y CPIICKO 3aKOHOZIaBCTBO.

1. ITojam u mpegMeT 6pavyHOr yroBopa

bpauHy yroBop je HmpaBHM II0CA0 Ha OCHOBY KOTa Ce MMOBMHCKM
opHocy Mehy cympyxuunyuMa mmm 6ygyhuM cynpyXHMIIMMa CIOpasyMHO
pellaBajy, Ha OCHOBaMa Koje CYIpPY>KHMIMMa, OFHOCHO Oyayhum cympy-
YKHMIVIMA HajBUILe OAToBapajy, 6e3 0631pa Ha MMOBMHCKM PEXUM KOjI 3a-
KOHOflaBall mpexsuba. bpauny yroBop je yBelieH y CPIICKO 3aKOHOIABCTBO
ponomeweM IlopogmyHor 3akona 2005. rojuse,’ oynyhu pma je mo rtapa
Bakehn 3akoH o Opaky ¥ HOPOAMYHMM OHOCUMA M3PUYIUTO 3abOpaHMO
3aK/byuerhe yTOBOpa KOjUMa ce Mera MIMOBMHCKY PEKIM yTBpheH 3akoHom.>
IToves op monowmema 113, pexxnm 3ajefHNYIKE UMOBMHE HMj€ BUIIE IPUHYTHN
3aKOHCKJ VIMOBMHCKM PEXUM Y CPIICKOM IpaBy, Beh cy cympyxHuim cio-

1 ITopopnunm 3akoH — 113, Caymbenu inacnux PC, 6p. 18/2005, 72/2011 n 6/2015.

2 3akoH o 6paky u nopopuaHuM ofgHocuMa — 3BI1O, Caymbenu inachux CPC, 6p. 22/80,
11/88 u Cnysmcbenu inachux PC, 6p. 22/93, 25/93, 35/94 n 29/2001, 4. 326 cT. 2.
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00nHM [a Ipefy3NMajy CBe IpaBHe II0CTOBe KOji Ce TMYY HBIUXOBUX I10Ce6-
HIX MMOBJHA M/ 3ajeHNYKE IMOBUHE — 3a0pambeHo je 3aK/bydBambe CaMo
OHIIX yroBopa KojuMma ce Bpehajy nmnepaTusHe ofpende IOpOAMYIHOT ITpaBa
yomuTe (HIIp. 3a0pambeHO je 3aK/byYNUTH YTOBOP KOjUM Ce jefjaH CYIPYXHMK
yHaIpeq ofipyye IpaBa Ha 3aKOHCKO U3JIp)KaBambe, WIN ce ocnobabha mysxHo-
cTv Bobema 3ajeHITIKOT )1BOTa ¥ C1.).> HOpMe 0 MMOBMHCKMM TIOCTIENIN-
rama Opaka caja Cy AMCIO3UTIBHA IIPaBIIa, KOja Ce MMajy IPUMEHNUTY CaMO
aKO CYNPY>KHUIIM HUCY IPeABUAENN Apyradnje.

Ca ponouremeM 113, 6pauny yrosop je gepuHICaH KaO YTOBOP KOjUM
CYNPY>KHUIIM, OFHOCHO OyAyhu Cynpy>XKHUIM MOTY YPEAUTH CBOje MMOBMH-
cke omHOCe Ha mocTojehoj wmu 6yayhoj nmosuHM.” YroBop ce 3akmydyje y
007Ky jaBHOOeIeXXHIYKY TOTBpheHe (conmeMHM30BaHe) UCIIpaBe U bUMe Ce
MCKIbydyje 3aKOHCKYM PeXUM 3ajefHimuke umosune.® Tur 6paysor yrosopa
HIIje moceOHO ozipebhen 3akoHOM, Beh cy cynpyxuunm crobomHu fa ra fedu-
HUIIY CaMy WK Y3 OMON CBOjUX IIPaBHYUX CaBeTHMKA.

BpauHuM yroBOpoM CYIPY)XHUIW, OFHOCHO Oyayhm cynpysxuuum
MOTY NIpefBUMICTI HajpasIMdInTHje MOJAINTETe y MOMIefy CBoje mocTojehe
wm Oypyhe MMOBMHe, y3 CyCIIeH3Mjy 3aKOHCKMX ofjpefaba koje mpensubajy
na he ce BUXOBOM MOCeOHOM MMOBMHOM CMaTpaTy MMOBMHA KOjy je Cy-
IPYXXHMK CTeKao IIpe CKIalama Opaka, WIN Y TOKy Tpajama Opaka geobom
3ajefHIYKe MMOBVHE, ONHOCHO HacneheM, IOK/IOHOM VIV PYTUM IpaBHUM
HIOCTIOM KOjUM Ce Ipu6OaB/bajy UCK/bY4MBO MPaBa,” TOK 3ajeAHNYKY IMOBUHY
IpefCcTaB/ba MMOBUHA KOjy Cy CYIPY)XHUIYM CTEK/IN PajiloM Y TOKY Tpajarma
3ajefHNMIle XXUBOTA Y OpaKy.” 3ajemHNYKA 1 MOCeOHA MMOBMHA MIPENCTABIbA]Y
donmose!’ y okupy ykymHe nmonse dusudkor mia y 6paky, a mpupogHit

Mapuja Opauxuh, ITopoguuro fipaso u tipasa geiiteiiia, beorpap, 2015, 400.

4  Henap Teumh, ,Jby6aB Ha mpBM HOTINC — O MOPATHOCTU OpayHMX yrosopa“, AHanu
IIpasnoi gakynitieiia y Beoipagy, 6p. 2/2009, 229-246.

5 I13, un. 188 ct. 1.

6  3ajemHnuka mMoBMHa je mpema II3 (ur. 171) pmedumHmcaHa Kao MMOBMHA KOjy CY
CYIPY>XXHULIM CTEK/IM PafioM y TOKY Tpajarba 3ajefHIULIe XIBOTA ¥ OpaKy.

M. Ipamukuh, 401.
I13, un. 168.
I13, yn. 171 ct. 1.

10 3amorpebe oBOr MCTpaXkuBama npuxsaheH je mojaM nMoBuHe Bragnmupa Bogunennha,
KOj! 3aCTyIla CTAHOBMIITE fla je OIIITM II0jaM MMOBMHe (Kao CKyIa caMo IIpaBa, MM
mpaBa 1 o6aBe3a HeKor nuia) mojaMm 6e3 yHKIMje Te Ja, Kao MCIPaBHMjU, Tpeba
KOPMCTUTM TOjaM IOCEeOHMX MMOBMHA — VIMOBMHCKOIIPABHMX ILIeIMHA, LITO je CBaKM
CKyI HeKajia caMo IIpaBa, HeKajja caMo obaBe3a, HeKafia M IpaBa 1 obaBe3a jegHOr
JMIIA, 32 KOjU BaKM HEKU jeNMHCTBEHM INpaBHU pexuM, oipeben ¢dyHkumjom came
MMOBMHCKOIIpaBHe LenuHe. OIIVpHMje O MMOBMHM Buj. Braagmmup Bopmuenuh,
Ipahancko tipaso - Ysog y ipaharcko fpaso u odwiu geo ipaharckoi ipasa, 3. Uspame,
beorpap, 2017, 276-287.
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¥ LIUBVWIHM IJIOfOBY KOje TOHOCe 00jeKTI M3 HEKOT Off OBUX (OH0BA OCTAjy
y OKBUPY MCTe MMOBMHCKOIIPaBHe LieJIMHE, Y CKIafy ca IPUHIVIIOM peajHe
cy6poranuje.'!

3ak/bydere OpayHOr yroBopa IpyXa MOIyhHOCT Aa CyHIpy>XKHMIH,
ofHOCHO 6ynyhm cynpyxuuim npensuye na he ce nMOBMHA KOjy €y fo Taga
CTeK/IN, WM KOjy OYAY CTeK/Iy IO 6MI0 KOM OCHOBY, HE3aBJMCHO Off TOra Ja
mm 6u ce mpema ofpendama 13 Ta MMOBMHA CMaTpaja 3ajeHNYKOM VIMO-
BYHOM CYIIPY>KHMKA W/IM TOCEOHOM VIMOBVHOM CaMO jeJHOT Of HUX, ypefe
PeXMM MMOBJHE OHAKO KaKo IJIMa HajBUIIIE OATOBapa, y CKIy ca HaueloM
ayTOHOMUje BO/ba, a y3 IIOLITOBame OMIITUX Ofpefaba Koje ce OFHOCE Ha
3aK/byderbe OMIO KOT yroBopa, 6e3 orpaHmyersa Koja 61 y mornegy 6padHor
yrosopa 6mia JofaTHO IpomnycaHa ogpegdama I13.

Y cxmapy ca HaBelleHMM, He TIOCTOjU CMETHa I CYNPY>KHUIM, OFHO-
cHo 6ynyhm cynpy>xHmi 6payHuM yroBopoM npenBuse Aa he ce ca mmo-
BUHA Koja ce 1o [I3 cmarpa moceOHOM MMOBMHOM jeHOT Of BUX, Te Koja
ce 1o 113 cMaTpa BUXOBOM 3aje[HMYKOM MMOBMHOM, IIOYEB Of 3aK/by4derba
OpayHOr yroBopa OUTH y peXUMY IOCeOHe MMOBMHE JPYTOT CYNpPY )KHUKA.
Cynpy>XHuUIM HaBeJieHO MOTY IpeABUIeTH U Y IOINeny cBe 6yayhe mmoBu-
He, Te yroBoputu Aa he cBa mMoBuHa Kojy ybyayhe O6ymy crexmy, ma 4ak
MAKO je CTeYeHa paJioM TOKOM Tpajama 3ajefHMIle >KUBOTa y Opaky, 6uTu
CMaTpaHa Moce6GHOM MMOBMHOM CaMO jeTHOT Off IbJIX.

Jlakie, ycmen HemocTojama ITIOCEOHMX OTpaHMYera Koja Om 6mra
npensubeHa 3a 3ak/bydyerme OPayHOT yroBOpa, MCTU Ce MOXKE 3aK/bydMBATH
y CK/Iajiy ca HayelloM ayTOHOMUje BOJbe, y3 NOUITOBAaMbe ONMIITUX IIPABMUIA
OO/MUTranMOHOr MpaBa — NPUHYJHMX IIPOINCA, jABHOI IOpeTKa U A0OpuX
obuyaja y ckaajly ca MMIeEpaTMBHMM ofipefibaMa 3aKOHa O OOMMTalMOHNM
OffHOCKMA.

[Tpumepa paau, Cynpy>KHUIM OpauHMM yTOBOPOM MOTY OIpee/IUTH
pasmunTe yjiene y 3ajefHNUKOj MMOBIMHY Y OfHOCY Ha 3aKOHCKY IPETIIOCTAB-
Ky jeiHaKuX yzena;'® Moske 6UTH yTOBOpEHO Kako he GUTH MOJIe/beHI TPUXO-
i o kopumiherba IpaBa MHTENTEKTyaTHe CBOjUHE jeTHOT Off CynpyxHuKa;
MO>XKe OUTM YrOBOpPEeHO KakaB he OMTH TpeTMaH JOOUTHU KOjy OCTBAapM jeflaH
Off CYIIPY>KHVIKa IT0 OCHOBY CBOT WIAHCTBA Tj. IIOCEIOBaMba y/ieNna y IpUBpe-

11  Henapg Temmh, ,,O 3ajegHnuxoj MMOBMHM CynpyXHuka®, IIpasuu xueoi, 6p. 10/2006,
259-277.

12 3akoH o obmuranmonum opHocuma — 300, Cnymbenu nuciti COPJ, 6p. 29/78, 39/85,
45/89 - onnyka YCJ u 57/89, Cnymbenu nuciti CPJ, 6p. 31/93, Cnyscbenu nuciii CLT, 6p.
1/2003 - YcraBHa noBemba u Cnyxcbenu inacnux PC, 6p. 18/2020.

13 TII3, 41 180 cT. 2.

14 Tlpema II3 (w1 173) uMoBHMHA cTeyeHa KopuliheweM MpaBa MHTEIEKTyaIHe CBOjUHE Y
TOKY Tpajamba 3ajefHMLIe )KMBOTA Y O6PaKy IpefiCTaB/ba 3ajefHIYKY IMOBYHY.
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HOM JipymITBy."> Takobe, mpeaMeT 6pavHOr yrosopa Moxe GUTH U CIOpa-
3yM 0 [ieo0M 3ajeTHUYKe VIMOBMHE, YKOIMKO ce OpayHy YyrOBOP METIOM VN
y LIeJIOCTY OZHOCY Ha MMOBMHY KOjy Cy CYNPY>KHUIIM MMM IO TPEHYTKa
3aK/bydera OpadHor yropopa. OHO IITO Y TOj CUTYalLuju pas3iuKyje OpadHu
YTOBOp Yy OZHOCY Ha CIIOpasyM O eo0Ou 3ajeflHNYKe VIMOBVHE, jecTe OKOJI-
HOCT Jia OpayHMM YrOBOPOM PEXVM VMMOBMHE MOXKE Jja ce IPOMEHU U 3a
yoynyhe, nok ce meoba MoXke OHOCUTU CaMO Ha OHY 3ajeSHUYKY VIMOBMHY
KOjy Cy CYNpPY>KHUIIM MMa/mu 70 TpenyTka nopene.'® lomatHo, ciopasym o
Ileo6u MOXKe ce 3aK/byYMTV CaMO TOKOM Tpajama Opaka, OHOCHO IIOBOJOM
IeTOBOT Pa3Bofa, IOK OpavHM YyroBOP MOTY 3ak/pyunTu u O6ynyhu cympysk-
Huiy. CriopasyMoM o Heobu ce MOXKe PeryaicaTii caMO MMOBMHA Koja IO
3aKOHY JIMa CTaTYC 3ajeHINYKe MMOBUHE, TOK Ce OPayHU YTOBOP MOXKe OJHO-
CUTM KaKO Ha 3ajeJHNYKY, TaKO M Ha MMOBMHY KOja je Y PeKUMY IoceOHe
MIMOBJHE CYIPYXXHMKA.

Yumenniy fna OpauHMM YroBOpoM IIpeMa TPEHYTHOM 3aKOHCKOM
perery Mory 6uty npensubern HajpasmIMIMTUjX MOJATUTETH TOJieTIe VIMO-
BIHE, Te JIa Ce TTofle/Ia MMOBMHe n3Mehy cynpy XKHMKa MO>Ke M3BPIINTY Ha Ha-
4JH Jla CBe IIPUIIAJIHE CAMO jeJHOM CYIPY>KHUKY, TOTBphyjy u popmynauuje
ynotpebmene y Harpry rpabanckor sakonuka, ° u to na he jaBHu 6emex-
HMK OfiOuTM OBepy OpayHOr yroBOpa YKOIMKO YTOBOPOM OYMITIEAHO HUCY
samTrheHu MHTepecu M jefjHe M Apyre yroBOpHe cTpaHe, Te Aa he jaBHuM
OeNleXXHUK Y CIy4ajy yroBapama pexyMa NoceOHe MMOBUHE IIpe OBepe
CYNPY>XHUKE YIO30PUTM Jla He3alloCAeHM CYHNPY>KHUK WM CYNPY>XHUK
KOjU TOKOM Tpajama Opaka octaHe 6e3 mocma Hehe MMaTH f1e0 y MMOBMHU
cTedeHoj TokoM 6paka.'” Kao mepaxehe onpen6e 6padnor yrosopa, Harpr
rpabanckor 3akoHmka npensuba oxpenbe Kojuma ce CyNpy>KHULIM OAPUYY
IpaBa Ha 3aKOHCKO M3JIp)KaBarbe VI U3[p)KaBame Jele, ofpende OpadHor
yroBOpa KOj/Ma Ce BPIIM paclojarame CTaMOeHUM IPOCTOPOM Y KOMe CY-
IPY>KHUIIY JKMBE ca CBOjOM JIELiOM, a KOje je CYIPOTHO Hajoo/beM MHTepe-
Cy meTeTa, Kao 1 ofipende Kojuma ce ypehyjy MM4HM OfHOCK CyNpy>KHUKA.
MebyTtum, Hanpt rpahanckor 3akoHMKa, MaKo Cafp>Ky 3HAYajHO JieTa/bHUjy
perynatuBy 6padHor yroBopa y ofHocy Ha I13, Te cagpxxu ogpenbe Koje cy

15  Bup. Jacumnua Hukinh, bpaunu yiosop kao uncilipymenin ipegyipehusaroa umMosuHCKUX
ciloposa usmehy cyupyxHuka ca HocebHum ocepiiom Ha HpasHu cucitiem P. Cpbuje,
TOKTOpCcKa pucepTauuja, VnTepHaumonannu yHmusepsuteT y Hosom Ilasapy, Hosu
ITasap, 2021, 59.

16 II3, un. 177.

17  Bojau Ilajruh, ,Bpaunn yroBopy y CpICKOM M €BPOIICKOM IpaBy‘, 360pHuk pagosa
IIpasnoi gaxyniteitia y Hosom Cagy, 6p. 3/2009, 257-282.

18 Hanpr Ipabanckor sakoHuka, JOCTYIHO Ha afpecu: https://www.mpravde.gov.rs/files/
NACRT.pdf, 20. 6. 2021.

19  Hanpr Ipabanckor 3akonmka, 1. 2429 ct. 3 u 4. 2430 cT. 2.
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YyCTaHOB/bEHE Yy IW/bY 3allTUTE CYNPY>XKHUKA KOjU je €KOHOMCKM crnabuja
CTpaHa IpK 3aK/bydery OpayHOT YyroBOpa, IO y30py Ha eBpPOICKa 3aKOHO-
[aBCTBa, MIIAK He Cafp>Ku ofipenibe Koje 61 ce OfHOCUIe Ha 3aIUTUTY IpaBa
HoBepMIalja CYIpPY>XKHUKA, OFHOCHO Oymyhux cynpy>kHUKa KOju 3aK/bydyjy
OpadHy yroBOp, WK Koje 611 Moryie OMTVY OCHOB TaKBe 3aIITHTE.

Jaxre, nako ce y nmureparypu yobudajeHO HaBOAY fia je OpadHM yro-
BOP Off KOPUCTH U JIMIMIMA KOja CTYI3jy ¥ MMOBMHCKE OHOCE Ca CYIpPY>XHMU-
LVIMa, jep 3ajeSHMYKA MIMOBJHA OTEXXaBa jacHe [y >KHMYKO-IIOBEpPUIAYKe Off-
Hoce Tpehux /muia Hacpam cynpyxHuka,”’ Te la YKOMMKO TOCTOjU Gpadnm
YyrOBOp KOjUM Ce Ipelu3upajy cacTaByM MMOBMHA (1oceOHe M 3ajefHUYKe),
OIHOCHO IIpaBHa oBjalIhema CYIpPy>XHNKA KOja ce OHOCE Ha YIpaB/bambe U
pacronarame 3ajeJHIYKOM VMOBMHOM HOTEHIIVjaIHN CAyTOBapad jegHOT Of
CYNPY>KHUKA MOKe OMTU IPWINYHO CUTYpPaH y IpaBHe edeKTe IPaBHOT HO-
ca Koju mpeny3uma,?! b 0BOT MCTPaXKIBatba je 1a yKake Ha MatbKaBOCTH
TPEHYTHOT 3aKOHCKOT pellleha Y MOIVIeAy 3allTUTe IOBepuiala CynpyXHu-
Ka, Te Ia YKake Ha OTeHIMja/IHy IOTpeOy M3MeHe 3aKOHCKVX IIPOIINCA.

2. OmitTe KapakTepuCTUKe OpPavHOT yTOBOpa

bpaunn yrosop je cnoxenu (6ymyhu ma ce, ka0 M CBakmu Yrosop,
cacToju 13 HajMambe JBe M3jaBe Bo/be), IBOCTPaH (HAacTaje M3jaBaMa BOJbe Cy-
IPY>XKHMKA KOj) Ce Hajlase Ha JiBe Pas/M4uTe CTPaHe, y IBe pas/IyuTe ylIore
— IUXOBE M3jaBe BO/bE CY Cafp>KUHCKV Pas/IMdNTe, aly Cy CariacHe ¥ KOM-
IUIEMEHTapHe), afipecoBaH Mocao (6e3 mpujeMa MsjaBe BObe 3a 3aK/byderbe
OpadyHOr yroBopa of CTpaHe APYTor CYNpPY>KHMKa, He 61 OMIO0 HU HeroBor
mejcTBa). Y 3aBUCHOCTY Off CBOje Cajp)XIHe, OpayHM YroBOp MOXKe OUTH
IpaBHYU I0CA0 pacloyarama (HbUMe ce JUPeKTHO MOXKe yTUIIATU Ha IIpa-
Ba 1 obaBe3e CYNPY)XXHMKA), A/l MO>XKe OMTU ¥ 1ocao obaBe3uBama (kaga
IpeacTaB/ba TeK IPAaBHYU OCHOB — fitulus 3a NMpaBHO M€jCTBO, HIP. Kaja ce
OIHOCK Ha HEIIOKPeTHOCTH). Bpauny yropop Moxke OUTK TepeTaH NpaBHU
10cao (TakKo Jja CBAaKM Off CYNPY>KHVKA YC/Ief, IbeTOBOT 3aK/byuetba VIMa 1 KO-
PUCT U TepeT), anmu MoXKe 6uTy u fobpounH. bpaunn yrosop je kaysanas (jep
Ce U3 WeEroBe Cafp>KiHe BUY Pasjior obaBesyBamba CyIpPY)XHUKA) 1 popMa-
JNaH mpaBHM nocao (6ymyhm fa ce sakpyuyje y popmu jaBHOTr OTBphuBama
UCIIpaBe, Tj. COJIEMHM3alMje Tpel jaBHUM Oe/IeXXHMKOM); IIPAaBHU je 10cao
KOjU ce Ipefy3yiMa 3a )XMBOTA CYNPY)XHUKA (Hakme — inter vivos), a MOxe
6UTH TIpeTy3eT TUYHO WM TpeKo 3actymHuka.’’ Taxobe, 6paunn yrosop

20  H. Temnh (2009), 236.

21  [Tapko Papuh, ,Bbpaunu yrosop pro et contra®, Ioguwwax IlpasHoi daxynitieitia Ynueep-
suitieitia y baroj /lyyu, 2012, 223-241.

22 OmmTe KapaKTepUCTUKe OPavHOr YroBOpa MpMKasaHe Cy CaIlacHO OMIUTUM KapaKTepy-
CTHKaMa IIpaBHMX IIOCTIOBa IpeMa mofenu Brmagumupa Bomunennha. OmmmpHuje o
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criajia y MMeHOBaHe yrosope, 6ynyhu na je npensuben oppenbama I13. TIpe-
Ma 3aKOHCKOj pOpMY/Ialyji, yTOBOPHe CTpaHe O6payHOT yroBOpa MOTry 6uTu
caMo CyNpY>KHUIIM Wiu 6yayhu cynpy>xHum.

Y curyauuju xaga 6ymyhm cympyXHumm OpadHuMM YTOBOPOM pery-
JIMIIY CBOje OffHOCe, OpayHU YroBOp CafipXKV M MOAV(UKALVjy CBOT IIpaB-
HOT fiejctBa.”” Haume, Tafia je y muTamy yCIOBHU YTOBOP, KOjU IIPOU3BOAU
IpaBHa He%iTBa TeK IOJ OJJIOKHVM YC/IOBOM, YKOIMKO U Kaja 6pak Oyzne
3aKk/bydeH.”” Y ckIafy ca TmM, Moxke ce pehu u fa je y muramy akueco-
paH yroBop, 4uja IpaBHA CyHOMHA 3aBUCU Of] pean3alyje IPaBHOT MOCIA
CKanama 6paka. bpayHu yroBop HeMa CBOjCTBO a/IeaTOPHOCTH — Y NIUTAY
je KOMyTaTMBHM IPaBHMU IOCA0 Ifie CY Y TPEHYTKY 3aK/byuerba [I03HATe YN-
HMIOe yroBOpHMX cTpaHa. MehyTum, 6paunu yroBop nMa BeoMa crieudud-
HY NIPUPOJY YC/Iel OKOJTHOCTY Jia Ce ’hYIMe AepOrypa 3aKOHCKM PEXIM Y IO-
IJIefly TPeTMaHa UMOBVHE CYIIPY)KHUKA, Te ce Moxke pehi fia je y ToM cmmcity
sui generis yroBop, 3a KOju ce Ha IIPBY IOI/Ie]l He MO>Ke YTBPAUTH Jia JIN je Te-
peTHM My GecTepeTHN, jeTHOCTPAHO MU IBOCTPaHO oOaBe3yjyhm mpaBHM
II0Ca0, a M3 pasjiora LITO HaBeJeHO 3aBMCK Of Cafp>KiHe OpayHOr yroBopa.
[Tpumepa paau, yKonuko 61 6padHuM yropopom 6mmo npensubeHo fa cea
MIMOBJHA KOjy jeflaH Off CYIPY)XXHMKA JMa Y TPEHYTKY 3aK/by4era yroBopa
(Tj. meropa moce6Ha MMOBMHA U Y€O Y 3aje[IHNYKOj VIMOBUHM) II0 OCHOBY
OpayHOr yroBopa IpuIaja fpyroM CynpyXHuKy, koju Hehe mpeysetu 6mmo
KakBe 0baBese, Te Koju he 3aip)aTu cBOjy IIoce6HY MMOBUHY U CBOj YH€O ¥
3aje[HIYKOj MMOBVMHU Y PeXMMY KOjI je IOCTOjao U IIpe 3aK/byderma Opad-
HOT yroBopa, Morno 6u ce pehu fa je y nuramy jegHocTpanoob6asesyjyhu
u OecTepeTaH IpaBHM mocao. Vmak, cuTyalyja y mpakcy TOTOBO HUKaja
Hehe 6uTy ToMMKO jemHOCTaBHA, Te je BepoBaTHMje Aa he y mormemy mmo-
BVHE JPYTOT CyNpy>XHMKa Oty npepsubena oppebena m3MeHa 3aKOHCKOT
pexxuMa — HIp. Aa he cBa MMOBMHA KOjy Taj CyNpPY>KHUK CTeKHe IO OO
KOM OCHOBY y 6ymyhHOCTM OMTM cMaTpaHa 3ajefHIYKOM MMOBMHOM. Y TOj
CUTYaLVju, MOPAJIO 61 ce TYMAuuTH Ja je y INTamy ABOCTpaHoobaBe3yjyhn
yrosop, 6ynyhu fia m Apyru Cympy>kKHMK IIO OCHOBY 3aK/byYeHOT OpayHOr
yroBopa IpMKa3aHe, IIpYMepa pajy faTe CafipXK1He, He 6J CTEKao caMo Ipa-
Ba Ha VIMOBUHM JPYTOT CYNpPY>XHUKa, Beh 6u ycrynmo u ogpehena mpasa Ha
cBojoj numoByHN. Takobe, Morno 6u ce cMaTpaTi fia je ycien Te OKOMHOCTU
OpayHM yroBop IpMKasaHe Cafp>KMHe TepeTaH MpaBHM I10CA0, U3 pasjiora
ITO 06e yroBOpHe CTpaHe YCTymajy oppeheHa mpaBa Ha CBOjOj MMOBMHH,
KOja ce MOTy CMaTpaTy IPOTMBHAKHA/IOM 3a IIpaBa Koja CTUYY Ha MMOBMHU
IpyTre YTOBOPHE CTpaHe, Tj. APYTOT CYIpYy>KHUKA. VI3 CBUX HaBeleHNX pasyio-
ra, 3aK/by4yjeMo Ja je OpadHM YroBOP sui generis BpCTa yroBopa, 3a KOjy ce

OIIITKM KapaKTepUCTMKaMa MpaBHUX IocIoBa BuA. B. Boguuemth, 449.
23 Ibid., 445.
24  H. Temmwmh (2009), 231.
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He MOTY M3JIBOjUTH KOHCTAHTHe OIIITe KapaKTeplUCTHKe, Beh fa je To yroBop
4nje he ommre KapaKTepuCTKe YMHOTOME 3aBVMICUTH Off IeTOBE CafIp)KIHE Y
KOHKPETHOM CIIy4ajy.

IT OproBopHoOCT cynpy>kHuka 3a o6aBese

1. Pemremse mo3uTuBHOT 3aKoHOAaBcTBa Penmy6mnke Cponje,
Ca OCBPTOM Ha yOUeHY NPAaBHY MPa3sHUHY

ITopomyraan 3akoH npensuba ma 3a concrTeeHe obaBese IpeyseTe mpe
VIV HAKOH CKJIallaba Opaka ofiroBapa CyImpy>KHMK KOji VX je Ipey3e0 CBOjoM
0CeOHOM MIMOBMHOM, Ka0 ¥ CBOjMIM YZIeJIOM Y 3ajefHIMYKOj MMOBMHIL, ™ a fia
3a ob6aBese IpeyseTe pajy HOAMIUpea I0Tpeba 3ajeHIIKOr )KUBOTA Y 6pa-
Ky, Kao 1 3a o6aBese Koje IO 3aKOHY TepeTe 00a CYNPY>KHNKA, Of[rOBapajy
CYNIPY>XHUIIV COMUJIAPHO CBOjOM 3ajeIHITYKOM M TOCEOHOM VIMOBIMHOM, Te Ja
CYNPY>KHUK KOjU je U3 CBOje moce6He IMOBMHE MOAMMPHO 3ajefHNYKY 06a-
Be3y MMa IIPaBO HAa HaKHAJy Of APYror CyNPY>XHMKA CPa3MEPHO HEerOBOM
yaeny y sajemrmakoj umosuam.>® Onpenbe 6payHor yrosopa Kojuma 6u ce
Ha IITeTy MOBepuIala yMamiIa OATOBOPHOCT CYIIPY>KHMKA 3a 06aBese Koje
VIX TepeTe He 6J MOIJIe IPOMU3BOAUTU IIPABHO JejCTBO Oe3 CarlacHOCTH IO-
Bepu/Ialla, a CXOMHO OTIITUM TIPABM/INMa 06/UTaI[MOHOT TIpaBa.>’

MebyTum, mocraBpa ce mmMTame Aa M CYNPY>KHUK Moxke usbehnm
CBOjy OZITOBOPHOCT 3a obaBe3e (IojefHOCTaB/bera paay, cMaTpaheMo fa cy
y INUTamy CONCTBeHe obaBe3e Koje je CYNpYXHMK IIpeyseo Ipe CKIamama
Opaxa) Tako LITO Ha OCHOBY OpavyHOT YTOBOPa M3MEHU PEXXUM CBOje oceOHe
MIMOBJHE Ha TaKaB HAa4MH [ja CBOjOj MMOBMHI 3HA4ajHO M/IM Y IOTIIYHOCTY
CMambM BPEJHOCT, Teé YTPO3J HaMMpeHe CBOjUX NOBepUalla, OFHOCHO Jia JIN
y npaBHOM pexxumy Peny6imke Cpbuje mocroje edukacHa mpaBHa CpeficTBa
KOja 611 y TOj cuTyanuju 6¥/a Ha pacronaramy HOBEpUOIIMA A/ 3aIITHATE
CBOjUX ITpaBa. ¥ CK/Iajly Ca HaBeJEeHMUM, II0CTaB/ba Ce MUTAKE A JIN Y OIMCA-
HOM CITy4ajy uMa Mecta nmpumenu ozipefiaba 300 u 3akoHa 0 cTevajy Kojuma
je perymucano mo6ujarme Iy)KHUKOBUX MPABHUX pamu. >

Ha oBoMm mecTy noce6no uctudemo faa je I13, kao Bup 3aimtute Io-
BepIIalla, IOBEPMOLIMA OHOT CYNPY>KHMKA U3 4Mje ce MoceOHe MMOBUHE
HJICYy MOIJIa HAMMPUTH IHUXOBa NMOTPaXKMBatba 1a0 IPABO [ja 3aXTEBajy Jie-
06y 3ajeHITIKEe UMOBMHE CyTpyXHUKa.” MehyTum, y cutyanmju y xojoj cy

25  TI3, ui. 186.
26 II3, um. 187.
27 300, un. 148 n 4. 153.

28  3axoH o creuajy — 3C, Cnysobenu inacnux PC, 6p.104/2009, 99/2011 - pp. 3akoHn, 71/2012
- onnyka YC, 83/2014, 113/2017 n 95/2018.

29 II3, um. 181.
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CYNPY>KHULIM OpAaIHMM YTOBOPOM [IEPOTHPANIN PEXUM 3ajeSHNYKe IMOBUHE
Ha Ha4MH Kako he O6uTM ommcaHo y mpumepy Koju cCaefmy, oBa ofpenda He
MOJKe OUTHU OCHOB 3a 3aIUTUTY MHTepeca MOoBepuIala.

2. IIpumep ,,3m0ynorpede” ogpegada 0 OErOBOPHOCTH KPO3
3aK/byuere OpayHoOr yroBopa

IIperniocTaBMMO XMIIOTETMYKY CUTYalUjy y KOjoOj IIpe 3aK/bydema
Opaka jegaHn o 6yayhmx cynpyskHuka nocefyje yzieo y IpuBpegHOM IPYLIT-
By IPOILEHeHe BPENHOCTM Off HEKONIMKO MW/IMOHA JAMHApPa, JOK APYIU Cy-
IPYXXHMK IIpe 3aK/byderma Opaka IOcCefyje HeOKPETHOCT y KOjoj CYNpyK-
HUIM HaMepaBajy fja XuBe 10 cKmamamwy 6paka.’’ O6a 6yayha cynpysxumka
CY 3aIl0C/IeHa ¥ OCTBapyjy 3apajy Koja OfiroBapa M3HOCY IIPOCEYHE 3apajie y
Perry6mmm Cp6mjm.

IIpeTnocTaBuMO fajbe fa je 3a OCHUBAMWE TOpe IOMEHYTOT IPUBpPEN-
HOT JPYIUTBA CYNPY>KHMK KOjU je BIACHMK TOT JPYLITBA y3€0 3ajaM ca pOKOM
TOCIENOCTH Of TIEeT TOAMHA, Te Jla je CYIPY>KHMK KOjU IIO0Cefyje HEeMOKpeT-
HOCT UCTY Hac/leino, Kao JyTOrOAuIlbY TEKOBUHY CBOj€ TIOPOJMIIE.

Tlaksie, CXO/{HO 3aKOHCKOM P@XMMY IIoceOHe M 3ajeJHUUKe MMOBUHE,
jemaH o CYNpY>KHMKa Kao CBOjy HOCeOHY MMOBMHY MMa Yo y IPMBpeS-
HOM JIPYIITBY, @ Kao 06aBe3y 3a KOjy OfiroBapa U3 CBoje IoceOHe MMOBMHE
uMa o6aBe3y Bpahama 3ajMa. JIpyru Cymnpy>XHUK Kao CBOjy IOCEOHY MMO-
BIMHY JMMa HEIOKPETHOCT, a HeMa obaBese 3a Koje IO 3aKOHY OfTOBapa M3
CBOje moceOHe MMOBMHe. 3apajie Koje 6M CYHpPY>XHUIIM OCTBapyMBaIu IIO-
4eB Of 3aCHMBaMa 3ajefjHNUIIE KMBOTA y OpaKky cMarpase Ou ce HIXOBOM
3ajeTHNYKOM MMOBUHOM.

Henocpenno mpe 3ak/bydema 6paka, aBoje Oyayhux cynpy>kHuka us
IpyMepa MPUCTYIAjy 3aK/byYerby OpPadHOT yTOBOPa, Te CBOje OJTHOCE PEery/M-
Iy Ha Ha4MH fia he cTaHOBATM Y HEIOKPETHOCTY CYIPYXXHMKA KOjU ITOCERyje
HENOKPeTHOCT, a Aa he oHa ocTaTit y merosoj noce6Hoj nmosunu. Ca jpy-
re CTpaHe, CyIPY>XHUK KOjU je BIaCHMK IPUBPENHOT APYLITBA IPUCTaje Ha
TO Jja ce OpayHMM YrOBOPOM M3MEHU MMOBVHCKY PEXMM HeroBOT yiena y
APYLITBY, Te fla HErOB yAeo Y IpUBPENHOM APYLITBY OyAe cMaTpaH moce6-
HOM VIMOBVHOM [IPYTOT CYIpPY>XHUKA, NOK y IOITIefy 3apafia CyIpy>XKHUIU
3a/Ip)KaBajy 3aKOHCKM PEXIUM, Tako ja he cBe 3apajie Koje CTEKHY TOKOM
Tpajamba 3ajefHNUIIe )KMBOTA Yy OpaKy OMTU cMaTpaHe HIXOBOM 3ajeTHUYKOM
VIMOBVHOM.

ITpernocTaBuMo fabe ma cy O6yayhm cynpyxHunm 3akpyumnn 6paxk,
OJJHOCHO [Ia je HACTYIMO O/IOXKHY YCJIOB OIMICAHOT OpayHOr YyroBOpa, Kao

30 3amoTpebe oBOT MpuMepa MMa Ce CMAaTPaTH Ja je y MUTamy NpaBHa GpopMa pyIITBa ca
OrpaHMYEeHOM OATOBOPHOIINY.

572



Bpaunu yroBop xao mpepmet nobujarma off CTpaHe IOBeprIaLa

U [Ia je 3ajaM KOjU je CYHPY>KHUK KOjU je OCHOBAO IPUBPESHO APYLITBO U3
npuMepa focreo 3a miahame. Y nutamy je obaBesa Kojy je 0Baj CYNPY>KHUK
Ipeyseo Ipe CKIalama Opaka, Jakje 3a KOjy CXOJHO 3aKOHCKMM ofjpef6ama
CBOjJIM IIOBEPYOIMIMA OfiIrOBapa CPECTBIMA U3 CBOje IIoceOHe IMOBUHE, K0
¥ CBOjUIM YZI€/IOM Y 3ajeHNYKOj MMOBMHI. MehyTnm, oBaj Cynpy>XHMK BuIle
He pacHoia)ke CpefCTBMMA Ha KOj/Ma ce IIOBEPMOLY MOT'Y HAMUPUTHU Y OK-
BUPY CBOje nocebHe uMoBMHe (6ynyhm fa je ymeo y nmpuBpesHOM APYIUTBY
KOj! je TIOCefI0BA0 110 OCHOBY OpayHOT YyroBOpa cajja y MoCceOHOj MMOBVMHI
IPYTOT CYNPY>KHUKA), 3 BPEIHOCT HETOBOT Y/ieNa Y 3ajefHINYKO] VMOBMHM
HIije I0BOJ/bHA 32 HAMUpeHe IOBepyIala, C 0631poM Ha TO Jja ce 3ajeHNYKa
MIMOBMHA CYIPY>KHIUKa CacTOjyi caMo Off 3apajja Koje Cy TOKOM Tpajama Opa-
Ka OCTBapuaa o6a CYNpy)XKHMKA, any U3 KOje Cy MCTOBPEMEHO BPIIVIN U
HaMmypeme Nmotpeba 3aje[HNYKOT )XMBOTA Y OpaKy, Te IpeocTana CpefcTBa
HIICY JIOBO/bHA 33 HAMMpelbe NToBepuIala.

[ToBepuory u3 fator mpuMepa cMatpany 61 fia je 3aK/bydere OpaTHor
yroBopa 6110 Ipenys3eTo YIpaBo y UMY [a Ce OCYjeTH IhIXOBO HaAMIpPEIbe,
Te [la je y IMUTamby IpaBHA pajia Koja je mpefyseTa Ha IITETy HMOBEpUIIa-
113, yCIIey, YMjer M3BpIIeha JY>KHUK HeMa JOBO/BHO CPEfICTaBa 3a HaMMpembe
noTpaxumBama. Takobe, moBepruony 61 cMaTpanm ja OBakaB 6padyHy yroBOP
UMa IpaBHy NPUPOARY jeBHOCTpaHOoOaBe3yjyher m OecTepeTHOT IpPaBHOT
nocna, 6ynyhu fa je jeman of Cympy>kHMKa Jao JPYTOM CBOj YAe€O y IpH-
BPeHOM JPYILITBY, JOK je APYTM 3afIp)Kao HEMOKPeTHOCT Koja je Beh 6wmia y
HErOBOM BJIACHUIITBY, HOK y TIOM/IEAY 3apaja Koje OCTBapyjy CYIPY>KHUIIN
HJCY M3MEHM/IN 3aKOHCKI PEKVIM.

Ca gpyre crTpaHe, CyHpyXXHMIM OM CMaTpaay fja ONMCAaHU OpadHM
yroBop Huje jegHocTpaHoo6aBe3yjyhu Hutu 6ecteperan, 6ynyhm nma je cy-
HPYXXHMK KOjJ je Mao HEIIOKPeTHOCT Y CBOjUHMU IIpe 3aK/byuerba Opaka my
YCTYIMO 32 3ajeJHNYKM >KUBOT, YMECTO JIa je UCTY JJa0 y 3aKYI y3 YTOBOPEHY
HaKHaJy HeKoM TpeheM /Iy U 110 TOM OCHOBY OCTBapMBa0 IPUXOf (Ha OBOM
MeCTy HOCeOHO HAIlOMMIeMO fia OU ce TakaB IPUXOJ CMATpao MOCeOGHOM
MIMOBMHOM OBOT CYIIPY>KHMKa, Oynyhu fa 6u HacTao of uckopuinrhapama He-
IIOKPETHOCTH KOja je y HeroBoj moce6HOj MMOBUHY, a 6e3 yI0XeHOr paja),
IITO NpECTaB/ba IErOBy KOHTPAauMHUAOY 3a CTULame IpaBa CBOjUHE Ha
yHAeny y IpUBPEJHOM APYIITBY.

Llwp maTor mpuMmepa je ga HMOKaKke Kako OM y curyanuju Kajga 6m
Cyn 6mo Mo3BaH Ja OfJIydyje O TOMe Ja /I je 3aK/bydereM OpadHOT yroBo-
pa usspieHo oureheme moBepuiala, jou u mpe aHamuse MoryhHocTu 3a
npuMeHy peneBaHTHUX ofpenaba 300 u 3C HacTama COpHA CUTYalyja M0
HMTakby TOTa KaKo 6M ce Tymadmia IpaBHA NpKUpofa GpavyHor yroBopa — aa
1M je TO TepeTaH WM OecTepeTaH IMpaBHU I0Cao, a MMajyhu y Bumy ma 6u
Off TOTa 3aBMCIM/IM YCTIOBU M POKOBM 3a IeTOBO NOOMjambe Off CTpaHe HoBe-
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punana. JJakie, Kao IpBO CIOPHO INUTame U3/Baja Ce MNUTambe Aa M U TIOf
KOjUM yC/IOBMMa OpadHM yroBOp Kao crienududaH, sui generis yroBop, Koju
TIIOpe] MIMOBMHCKIX, OO/INTAIIOHONPaBHIX IUTaka He3a00Ia3HO 3aaype 1
y IOpOAMYHe OFHOCE, KA0 TaKaB MOXKe OMTH IpefMeT Iobujama of CTpaHe
HOBepUIaLia je[IHOT Of CYNPY>KHMKA, a KOjy CMaTpajy fia cy omrehenn ycrer
3aK/byuema yIpaBo 6padHor yropopa. OBo murame fofaTHO 61 Ipomy6m-
na mpobnemaruka yrphuBama nocrojama Hamepe omrehema mosepuiara
Kpo3 3aKk/bydere OpadHor yropopa, Oyayhu ma ce n3 maror mpumepa Moxe
3aK/bYYNUTH fIa 6U 06e cTpaHe, KaKO CYNPY>KHMIIV, TAKO U IOBEPHOLY, MOIJIe
fla CTAaKHy Ba/baHe apryMeHTe 3a TBPAIbE [ja TAKBA HaMepa OYMIIEAHO Huje
II0CTOjaIa, OfHOCHO [ia je TaKBa HaMepa OYMITIEAHO HOCTOjaJIa.

III ITo6njame AY>KHMKOBMX IPABHUX PAJIbI Ca ACHEKTa
3aKkoHa 0 06IUTaIVIOHNM OHOCHMA

1. PeneBantHe ogpende 300

ITpema ogpen6ama 300, cBaku moBepuIal] 4nje je IMOTpaKMBame J0-
CIIe/IO 3a HAIUIATy, ¥ 0e3 0031pa Ha TO KaJl je HacTajlo, MOXe IoOujaTy Ipas-
HY pafilby CBOT OY>KHMKA KOja je Ipefy3eTa Ha WITeTy nosepuiana. CMaTpa
ce /la je MpaBHA pafiiba Npefys3eTa Ha LITeTy MOBepuIalja aKo ycie[] HheHOr
U3BpIIeba NY>KHMK HeMa JOBO/BHO CPefiCTaBa 3a UCIYIbEeHe I0BEPUOYEBOT
norpaxusama. [lof mpaBHOM pajilbOM IOApa3yMeBa ce U IPOIyLITambe 360T
KOTa je MY>KHVK M3Iy01o KaKBO MaTepyjalHO IIPaBO WIM KOjUM je 3a mera
HacTaja KakBa MaTepyjaHa obaBesa.”!

Y cynckoj mpakcu je 3ayseT CTaB Jja ce IIOf NPaBHOM PajibOM Ipefi-
y3€TOM Ha HITeTy MOBepUIalla MMa CMAaTPaTH Ofpullambe Hac/leqHMKa Off 3a-
OCTABIITHMHE Y KOPUCT JPYTOT HACTENIHNKA, KA0 GECTEPETHO pacroarame,’
Te U3jaBa O IPU3HABY TY>KOEHOT 3aXTeBa KOja JOBOAMU [IO YMabeha [y>KHI-
KOB€ IMOBJMHE,”~ TIOK/Ialbalbe CBOje MMOBMHE CYIIPY3! Kajia je MOTPAKUBAIbe
noseprona Beh mocreno Ha Hammary,’! pagma nmpeHoca ocHMBauKoT yora
yrosopom 6e3 HakHajie,”> /i CyJICKa TIpaKca 10 Cajja Huje 3ay3ena CTaB Mo
H1Tamy OpavHOT yroBOpa Kao MpPaBHOT IIOC/IA KOji ce To6uja off CTpaHe Io-
Bepuala.

Kapa cy y nutamy ycnosu nobujama, 300 npormnucyje pasmmanre ycio-
Be 3a TepeTHa 1 OecTepeTHa PacIloarama, Ia ce TAKO TEPETHO pacIo/arame

31 300, u. 280.

32 Ilpecypa Bumer cyna y Bamesy, Ix. 621/20 og 28. 1. 2021.

33 Pememe [IpuBpenHor anenanuonor cyna, Ibk. 5519/17 og 31. 5. 2018.
34 Ilpecyna OxpysxHor cyga y Yauky, I'x. 447/03 on 20. 5. 2003.

35 Pememe Bumer Tprosunckor cyna, Ibx. 7317/07 op 12. 11. 2008.
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MO)ke TIT00uMjaTy aKo je y BpeMe paclojarama Ay>KHUK 3HA0 VIV MOTao 3HATH
Ia Ipemy3eTUM paclolaralbeM HaHOCH LITeTY CBOjUM IOBEpPMOLMMA U aKO
je TpeheM nuily ca KojuM je WM y 4Mjy je KOPMCT IIpaBHA pajiba Ipemryse-
Ta TO OM/IO MO3HATO WIM MOIVIO OMTM MO3HATO (C TMM IITO IPETIOCTAaBKa
HECAaBECHOCTYM CBAKaKO IIOCTOjM Y OHOCY Ha JIY>KHMKOBOT CYNPY>KHUKA,
CPOIHMKA IO KPBU Y IIPaBOj JIMHMUjU, Te Y MOOOYHOj, OMHOCHO Ta30MHCKOj
JIMHUjU IO YeTBPTOr CTelleHa cpopcTBa). Kop GecTepeTHUX pacronarama 1
ca BbUMa M3jefHAYeHNM IIPaBHUM pajiibaMa, CMaTpa ce fia je MY>KHUK 3Ha0
fla Ipefly3eTUM pacliolarambeM HaHOCK IITeTy IOBEPUOLMMA, U 33 HoOujatbe
TUX pajiibyl He 3axTeBa ce jja je TpeheM /iy To 610 MO3HATO MM MOIJIO
OuTY TI03HATO. Y 3aBUCHOCTY Off TOTA Jja JIU je Y IUTamby TepeTHO Win Oec-
tepetHO (300 KopucTu m3pas ,,6eCIyIaTHO ) pacronarame, pasiukyjy ce u
POKOBU Y KOj/IMa IIOBEPUOLM MOTY II00UjaTy IIpaBHe pajibe NY>KHUKA, Te ce
KOJI TePeTHUX pacIlo/iarama Ty>k6a Moxke IOJHETU y POKY Off jefjHe TOfVIHE, a
KOJ 6eCTepeTHUX Y POKY Off TpM TOAMHE Off Kajia je Ipefy3eTa IpaBHa pajmba
KOja ce 1o61ja, OffHOCHO Off Kaja je Tpebaso Ipefy3eTy MPOIyIITeHY Pafiiby.

[ToBepmnary koju cmarpa ja je omTeheH Tyx0y NmOZHOCH IPOTUB
tpeher /mIia ca KojuM je, OJHOCHO y 4njy je KOPUCT IIpefiy3eTa MpaBHa pajiiba
KoOja je IpemMeT MOOMjarba, MM IPOTUB HETOBUX YHUBEP3aIHUX Crenbe-
HuKa. [lejcTBa mobmjama Cy TakBa fla IpaBHA pajba IyOoy IIPaBHO [€jCTBO
IpeMa IOBEPUOIY — TY>KMOLY Y MepHU Y KOjoj je TO MOTpeOHO 3a UCIyHherbe
HErOBOT IIOTPaKMBAMA.

OBaj MHCTUTYT NpefcTaB/ba N3y3eTaK Off pe/IaTUBHOT (inter partes) Ka-
pakTepa oburanMoHnx ofHoca, 6yayhm ma omoryhyje merame nosepuoria
y omHOc usMeby merosor gyxHmka u Tpeher nmma Koju je 3acHOBaH IpaB-
HIM IIOC/IOM y KOMe OH HJje YTOBOPHA CTpaHa. VIHCTUTYT je Impeno3Har Kao
IPOAYKT HACTOjama [ja ce IOMUPM HEKOIMKO CYNpPOTCTaB/beHUX MHTepeca:
3amTnuTa opnamherma My>KHNUKA Ha pacIojiaralbe COICTBEHOM VMOBUHOM;
3allITHTA Hade/la IpaBHe CUTYPHOCTY y CMMCIY MHTepeca Tpehmx mmma na
IPaBHY IIOC/IOBM KOje Cy 3aK/byUM/IM Ca Jy>KHUKOM OCTaHY Ha IIPaBHOj CHa-
311; 3aIITUTA IIpaBa MOBepIala Kajid Cy OHY, yC/Ied IOCTyNama JY>KHUKA,
CIIpedeHN Jla HAaMMpe CBOja MOTPaKMUBamba.

Y ckmagy ca CBUM HaBeleHIM, IIOCTaB/ba Ce IMTame Kako 61 Tpeba-
JI0 a IIOCTYIN CY[L Y CUTYallljX Y KOjoj IOBEPUIALL je[lHOT Off CYIIPY>KHUKA
HOZTHOCY TY>KOEHU 3aXTeB IIPOTYUB APYTOT CYHPY>KHUKA, Ca LIM/beM NoOMjama
OpayHOr yroBOpa, Kao IpaBHOTI IIOC/IA 3a KOjU CMaTpa ja je Ipefys3eT Ha
IETOBY LITETY, Te KOjU CBOj TY>KOEHU 3aXTeB IIOCTaB/ba TAKO fia C€ Y OHOCY
Ha Ibera OTK/IOHe IIpaBHe ITOC/IeNIie 3aK/byderha OpayHOr YTOBOPa, Y MepH Y
K0jOj je TO MOTpeOHO 3a HAMUpebe IEeroBOr MOTPAKMBAIbA.

36 Hwukommua Bb. Mwumrdesuh, ,,AKTMBHa JerMTHMManMja 3a noOujare IPaBHUX paimbU
Iy>KHMKa M3BaH CTedaja: Bpeme HacTaHka moTpaxmBamwa‘, 36opHux pagosa IIpasHoi
dpaxyniteitia y Hosom Cagy, 6p. 3/2018, 1334.
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2. AHanM3a XMIIOTeTUYKOT CyACKOT IOCTYIIKA 3a moOujame
6payHOT YroBOpa Kao IMPaBHOT IOC/IA KOjUM ce
omrehyjy mosepuonu

Y cyzckoM IOCTYNKY MHUIIMPAHOM Pajiyi 3allITUTe MHTepeca MOBepu-
Jalla CyIpY>KHUKA KOjI je 3aK/by4yo OpadyHy yroBOP Cafip>KMHe KOja je OIu-
CaHa y aTOM IpyMepy, IIPBM 3a/jaTaK HAJJIeXHOT CyAa 6110 6u 1a yTBpAM Aa
MM Cy Y KOHKPETHOM CIIy4ajy MCITyHeHM ommuTy ycrnou npensubern 300
3a IpUMEeHy MHCTUTYTa NoOMjama JY>XHMKOBMX IPAaBHUX pajibi, Tj. Aa je
NOTpaXkBarbe IIOBEPMOIIa JOCIIENO0 3a HAIJIATY, a [ja AY>KHUK HEMaA JJOBOJLHO
CpeficTaBa 3a UCIyHemhe MOBEpMOYEeBOr NOTpaXkuBamwa. [lojeqHocTaBmbema
paau, npernocraBrheMo fa cy oba HaBefeHa OMNIITA yC/IOBa HOOMjama —
UCIIyIbeHa.

Mebytum, gunema HacTaje 110 IUTalkby MpUMeHe IIOCeOHMX yCIoBa 3a
no6ujame AY)XHUKOBUX ITpaBHUX paampy npema 300, OZHOCHO 10 MUTAKY
Tora fia /i 6u GpadHy yroBop 6MO CMaTpaH TEPETHUM WM GecTepeTHUM
IpaBHUM HOCOM, Oynyhu ma 6m of Tora 3aBUCHIN KaKO POK y KOMe je Io-
BepyIal] ¥Mao IpaBo Jja IofgHece TYXOY, TAKO U YCTIOBM KOjii MOpajy 6UTH
UCIYHeHN fia 01 CyJ [O3BOINO NoOujarbe IIpaBHE pajjibe.

YKONIMKO IIPeTIIOCTAaBIMO Jja Cy OpauHMM yrOBOPOM CYIPY>KHUIM pe-
TyJMCaNIM CBOje OJHOCE Ha Taj HAYMH /1A je jefaH Off CyIpPY>KHUKA ,IIPeIry-
CTMO“ IPYTOM CYNPYXXHUKY IIeJIOKYIIHY CBOjy MMOBMHY, KaKO OHY Koja 6u
no II3 6mna cmarpaHa 3ajefHMYKOM VIMOBMHOM, TaKO U OHY Koja 61 ce 1o
I13 cmaTpana HoCeOHOM MMOBMHOM, IO, KPUIATULIOM falsa demonstratio non
nocet MOXKfia 0¥ ce U MOIVIO TYMAuNTH fia je 6e3 003upa Ha Ipefy3uMarbe TOT
IPaBHOT 10C/Ia y GopMy 6pavyHOr yroBopa, 110 CBOjOj CYLITMHMU y IUTAHY
YTOBOp O IIOKJIOHY, Ia 61 ce Mora npuMmenutu npasuia 300 3a nobujame
OecTepeTHNUX pacIiofnarama. Y TOM CIy4ajy, HoBepuial 6u (y3 mpeTnocTas-
Ky Ja je Ty>kOy IIOJHeO y POKy U Ja Cy UCHYHeHM CBU YCIOBU IpefBubeHn
300) Morao ycnetu y CBOM TY>XOeHOM 3axXTeBy, Te OU IpeMa meMmy Oue
OTKJIOIeHe IIPaBHe MOC/IeNyLe 3aK/bydeha OPaqHOT YTOBOPa Y MEpHU Y K0joj
je TO HEOIIXOIHO 32 VICHYHeHe IerOBOT MOTPaKIBabA.

MebytuMm, kako je rope Beh mpukasaHo Ha IPMUMepy, UMIbCHNIIA je
ma he mpakca JaTm MHOTO CIIOKeHMje CTydajeBe, y KOjUMa HUje U He MOXe
OUTM OYNMITIEHHO A /I je y MMTalby paclonarame MMOBMHOM Koje ce MMa
CMaTpaTy TepeTHUM WM OecTepeTHUM. 3a Pas3IMKy Off OCTAINX yYeCHMKa
MIMOBMHCKMX OfJHOCA, CYIPYXXHUIY CY JINLA Koja cy Mehyco6HO BesaHa mpa-
BYIMa ¥ JY>KHOCTMMA Pas/IN4yTe IpaBHe MPUPOJIe, a/iy ¥ HelIPaBHMUM Be3a-
Ma. Mehy3aBrCHOCT MMYHUX ¥ MMOBMHCKMX OHOCA CYNPY>KHMKA, OXHOCHO
3Ha4aj MCTUX Y cMUCTY 0be3behera MaTepujaHe OCHOBe Opaka 1 IIOpOAuILe,
3axTeBa IPUMEHY II0CeOHNX pelllerba, Koja he omoryhutu 3agoBo/paBame MH-
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AMBUYATHUX U 3ajefHNYKNUX HOTpeba CyNpy>KHNUKA U YIAHOBA MTOPOJUILE,
a/Iv M OCTBAPUTU IIPABHY CUTYPHOCT U 3aLITUTY MHTepeca caBecHNX Tpehmnx
muua.®’ Kako je Beh objammeHo, mpaBHa Ipuposa OpavHOTr YrOBOPa je Beo-
Ma crerudrIHa 1 U3BECHO je fa 61 y CY/CKOj MpaKCH HACTaNo HecIarame
0 MUTakY TOra Aa /i 61 ce OpayHM YyroBOp CMATpao TepeTHMM mm Gec-
TepeTHUM pacrojarameM. [lofaTHo, Kaia Ou CyJ CTao Ha CTAHOBMINTE fia je
y IIUTaky TEPETHO pacloiarame, Ha CTPaHM [oBepuoLa 6o 61 fa JoKaxe
HeCaBeCHOCT CBOT IY>KHIUKQ, Tj. TOBepyIal 61 MOpao Aa JOKaXe Ja je LyK-
HMK 3HAO0 M/IM MOpAo 3HATH Aa he 3ak/bydemeM OpayHOT yrOBOpa OCYjeTUTH
HaMuperbe, C TUM IITO Y TOM CIy4ajy He 6u 6110 motpebe fa ce fokasyje u
HeCaBeCHOCT JPYTOr CYNPY>KHUKA YCTIe] IIOCTOjarba 3aKOHCKe TPETIIOCTaBKe
HeCaBeCHOCTM Kajja Cy y INUTarby IIPaBHU ITOCIOBU KOji Ce IpefysuMajy ca
JMIVIMA KOja Cy O/1MCKa Ly>KHUKY.

Y cxmamy ca CBUMM HaBeJieHVM, 3aK/bydyjeMo Ja 6u y caydajy IOmHO-
mema Ty)X0e 3a mobujame Jy>KHUKOBMX IPAaBHUX PafibyU Ha OCHOBY Ofipe-
maba 300 mpep cynoM 610 BeoMa 3aXTeBaH 3aJaTak TyMauewa ¥ CXO[He
IpyMeHe 3aKOHCKMX mpomuca, 6yayhu ga y nmpaBHoM crctemy Pemy6rmxe
Cp6uje He OCTOjU 3aKOHCKa ofpenda Koja 61 Ha U3PUYNUT HAUMH IpyXKaja
3aIITUTY [OBEPYONMMA CYIPY>KHIKA KOjU 3aK/by4yjy OpadHu yroBop, Te Aa
je IpaBHA 3aIITUTA KOjy IOBEPUOLIM Y>KIBAjy IIpeMa TPEHYTHOM 3aKOHCKOM
pelileny HelOBOJ/bHA.

IV Ilo6ujame gy>KHMKOBUX MPAaBHUX PAJHU Ca ACMEKTa
3akoHa o crevajy

C 0631poM Ha TO Jja ce 6padHM YyTOBOP 3aK/bydyje HelocpeaHo nsMehy
CYNPY>KHUKA, OFHOCHO OyAyhMx Cympy>kHUKa, TO MCTM Ha IPBU IOITIE He
Mo)ke 6uTH papma omrehema nosepunana cxoguo 3C, 6ynyhnu na je 3C pe-
TY/IMCAHO MCK/BYYMBO MMOOMjatbe IPABHUX Pajibyl CTEYajHOT JY)KHUKA.

Hanwme, cxogao 3C mory ce mobujatyi IpaBHM IIOC/IOBY U ApYyTe IIpaB-
He pajiibe 3aK/byyeHe, OJHOCHO Ipey3eTe Npe OTBapama CT€4ajHOr MOCTYII-
Ka, KOjUMa Ceé HapyllaBa PaBHOMEPHO HaMHpermbe CTEYajHUX IOBepualia
wy omrehyjy moBepuony, Kao U MpaBHM IIOC/IOBY U JIpyTe IIpaBHE pajiibe
KOjuMa Ce TOjefVHI IIOBEPUOLY CTaB/bajy y IOTONHIU)I 110}10>1<aj.39 Takas
IpaBHM 110CA0 WM TpaBHA pajma M0oOujajy ce Ty>KOOM Koja ce MOFHOCU
IPOTUB JIMIIA Ca KOjUM j€ IPAaBHU II0CA0 3aK/by4Y€H, OFHOCHO IPEMA KOME

37 [I.Papwuh, 224.

38 Buiue o Tome Bup. Franc Zimmermann, Jacunaka O6yhuua, ViBan Munosanosuh, Ilo-
Oujare tpasHux pagru ciliedajHol gyiHuxd, ATeHIMja 3a JMIEHIMpame CTeYajHMUX
yHnpaBHUKa, beorpap, 2015.

39 3G, uym 119.
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je mpaBHa pajima mpeaysera. AKo O6u 3axTeB 3a MmoOujare MPABHOI MOCTIA
VIV IpaBHe pajibe OMo yCBOjeH, Ty>keHo Tpehe nuiie 61 6umo gyxHO fa y
CTe4yajHy Macy BpaTyl CBY MMOBMHCKY KOPUCT CTe4eHY Ha OCHOBY IOOMjeHOr
II0C/Ia WM JpyTe pajiibe.

3C y cmucny mobujama pasnmkyje pajme yooudajeHor HaMupema I1o-
Bepuiana (jegHOM IOBepuoOILy ce IpyxKa obesbebeme mmm maje Hamuperme
Ha HA4MH M Y BpeMe KOji CY y CK/Iafy ca Cafip>KMHOM HberOBOT IIpaBa),
HeyoOudyajeHor HaMupema HoBepuana (II0BepuoIly ce mpyxa obesbeheme
VWIN Jlaje HaMMpeme Koje OH YOIIITe HUje MMao IPaBo Ja TPaXKW, WIA je
MIMao IIPaBoO fla TPA)KM, a/li He Ha HA4MH U Y BpeMe KaJa je Ipenys3eTo), Te
pajme HeMOCPeRHOT 1 HaMepHOT omTeherma moBepuala u 3a CBaKy Off Ha-
BefieHnx Kateropuja 3C npensuba moce6He ycmose u pokose nobujarma.

Y cxmapy ca HaBeleHUM, KOl IPAaBHUX /IMIIA KOja CIIa/Iajy y KaTeropujy
APYLITBa KaIWUTa/la, OFHOCHO KOJ IPaBHMX JIMI]Aa KOja MCK/BYYMBO CBOjOM
JIMOBMHOM OJITOBapajy 3a cBoje o6aBe3e, Te KOJ KOjUX He HOCTOjU OJTro-
BOPHOCT IMXOBMX YIaHOBA 3a oOaBese APYIITBA (CeM y CAy4Yajy HmpuMeHe
VHCTUTYTa TIpo6yjamba MpaBHe TMYHOCTH ), a ITO Cy 1o TpaBy Perry6mu-
ke Cpbuje ¢opma apymTBa Ca OrpaHMueHoM ofroopHourhy u ¢opma ak-
IIVIOHAPCKOT JIPYLITBA, 3aK/bydere OpadHOr yroBopa usMehy cynpykHuka,
ofHOCHO Oynyhux cympyxHuka (6e3 063upa Ha TO Ja /M je jefaH Of HUX
W cy 060je 4IaHOBY TOT IPUBPESHOr APYIITBA, Te 6e3 063upa Ha TO IITa
je mpenBubeHo 6payHKM yrOoBOpOM), He 611 HM Ha KOjU HAYMH MOLJIO JOBECTHU
IO IIpOMeHe 06¥Ma OATOBOPHOCTM TOT IIPaBHOT JINIA.

Jlakne, Kaja Cy y NMUTalky aKIMOHAPCKO [APYLITBO ¥ APYLITBO ca
OrpaHMYEeHOM OAroBOpHOIIhy, 6payHy yroBop He 61 Morao 6UTH IpegMeT
nobujara Off CTpaHe IOBepUIAlid, HUTU Off CTpaHe CTEYajHOTI YIpaBHMKA
CTe4YajHOT AY>KHUKA U3 pasjiora LITO HM Ha KOjyi HauMH He Oy Ouia TaHIU-
paHa MMOBMHA CTEYAjHOT JYXXHMKA — OpAaYHMM yrOBOPOM OM CYNpPY>KHULIN
MOITIM [a IpefBUe caMo Ko he ce of mUX cMaTpaty BIACHUKOM y7ena y
APYLITBY, Y KOM 0OMMY M CIMYHO, a/y KajJa je y IUTamy OfTOBOPHOCT 3a
obaBese pyLITBa, OHA OM CXOIHO 3aKOHCKVM ofipefibaMa Omia orpaHnYeHa
IO BUCMHE YIICAHOL, a HeyIulaheHor, OfHOCHO HeyHeTOr y/Iora y APYLITBO 1
He Ou ce MoI/Ia Mewaru ofpenbdama 6payHOT yroBopa.

[ToTeHuujanHO Apyradmja CUTyaluja O6u MOCTojama y CIy4ajy CIpoBO-
bewa crevajHOr mocTymka Haji OPTAUKUMM WIM KOMAHAUTHMUM JPYIITBOM,
Oynyhu ma 6u y TMM cry4ajeBUMa IIOCTOjasla M HEOTPaHMYEHA OTOBOPHOCT
4IaHOBA — OPTaKa, OMHOCHO KOMIIIEMEHTapa 3a obaBe3e APYLITBA.

Haume, cxopno oppenbama 3I1]I, xop opraykor ApymTBa ¥ KOJ KO-
MaHIUTHOT JpPYIITBA Kaja Cy Y HUTamby WIAHOBM KOjM MMAjy CTaTyC KOM-

40 3G, g 120-123.

41  3akoH o npuspenHuM ApymreuMa — 3111, Caymbenu inacnux PC, 6p. 36/2011, 99/2011,
83/2014, 5/2015, 44/2018, 95/2018, 91/2019 u 109/2021, 4n. 18.
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IJIEMEHTapa, 3a obaBese PyLITBA, IOpPeJ CaMOT APYIITBA, HEOTPAaHMYEHO
CBOjOM MMOBVHOM OJITOBapa I FETrOB 4IaH. 3aK/byyereM OpPauHOT yToBOpa,
CYNIPY>KHUK KOjU je WIaH MOrao OM 3HAaTHO [ja YMamM CBOjy MMOBMHY, Te
Ha Taj Ha4MH NOTEHIMja/IHO OCyjeTH HaMUperbe MOoBepuiala ApYyLUITBa, U3
KOT pasjiora je HeOIXOZHO YTBPAWUTH fia U OM pajma 3aK/byderma OpadHOr
yroBOpa y TOM C/Iy4ajy MOITIa OMTH IpefMeT HoOujama Of CTpaHe MOBepu-
nana ppymTsa. OBo MoXKe OMTM Of 3Ha4aja M KOJ APYLITBA Ca OrpaHuye-
HOM ofroBOopHoIINY, OHOCHO aKLIMOHAPCKOT PYIITBA, ¥ C/IY4ajy MpUMeHe
MHCTUTYTa IpoOujama IpaBHEe TUYHOCTH, T€ Y CIIYYajy Kaja je CIpoBeleHa
NpUHY[HA JIUKBUJALVja APYIITBa, a jefaH Of] CYNPY>XHMKA je KOHTPOJIHU
YIaH PYyIITBA. -~ 3aK/bydliy OM OMIM IPUMEH/bMBU ¥ Ha IpaBHA JIMILIA HAJ
KojuMa ce cxoffHO oppen6ama 3C He CIPOBOAM CTEYajHM IOCTYIAK, Te 32
4nje 06aBe3e CONMMAAPHO OATOBAPAjy HBErOBM OCHUBAYM, OFHOCHO BJIACHUIIN,
Kao0 YWIAHOBM VWJIM aKI[MOHAPM.

MebyTnm, gak 1 mopep Tora mWTo O6U y CIy4ajy IOCTOjaba OArOBOP-
HOCTM CYNpY>KHHMKA 3a obaBe3e [PYIUTBA M3 CBOje MMOBMHE IHOJHOIIEHE
3axTeBa 3a MoOMjarbe MPABHOT MOC/IA — 3aK/bYYEHOT OPAYHOT YTOBOPa KOjUM
ce omrrehyjy moBepuonn, 6uno onpasiaHo ca acrnekra 3C, ucto He 6u 6110
¢dopmanno moryhe. Hamme, kop 3akbyderma OpadHOr yroBOpa YrOBOpPHE
CTpaHe Cy WUCK/BYYMBO CYHNPYXXHMIM, OFHOCHO Oyayhm cynpyxuunm, te
CTeYajHM AY>KHMK HY Ha KOj)i HauMH He 61 610 yropopHa crpaHa. Camum
TUM, He OU ce pafiiyio 0 IPaBHOj pajiby CTEYAjHOT LY>KHUKA, Te TaKaB IIPaB-
HII 1T0CAo He 61 Morao fia ce mobuja cxopHo oppenbama 3C, u3 Kor pasjiora
6u mocTojasa jeguHo MoryhHOCT mobujara GpadHoOr YroBOpa CXOILHO Ofpes-
6ama 300.

V YnopegHonpaBHO peliere YCTAHOB/bEHO y IIM/bY 3alITUTE
NMOoBepU/Iala U IPaBHe CUTYPHOCTH

3akoHonascTBO Perry6rmuke Cpbuje cappxu ofpendy 1o Kojoj ce bpau-
HII YTOBOP KOjU C€ OJHOCKM Ha HEMOKPETHOCTM YIIMCYje y jaBHM perucrap

42 3I1[, 4. 548 ct. 4 mpepsuba ga HaKOH OGpucarma APYLUITBA U3 PEIUCTPa KOHTPOTHM YWIaH
ApPYIITBA Ca OTPaHNYEHOM OfTOBOpPHOILINY M KOHTPOHY YWIaH aKI[IOHAPCKOT APYLITBA
OfirOBapa HeOrPaHMYEHO COMMAAPHO 3a 06aBe3e IPYIITBA I HAKOH OpMcarba APYLITBA 13
perucrpa.

43  3C, un. 14 mpegsuba ma cy To QoHEOBM WM OpraHMsalyje 06aBE3HOT IMEH3MjCKOT,
MHBAMNJICKOT, COIIMjaTHOT WM 3[;paBCTBEHOT OCUTYPamba, IPAaBHa JIMIA YMjU je OCHUBAY
Peny6muxa Cpbuja, ayTOHOMHa IIOKpajiiHa WM jeAMHMIIA JIOKaTHe CaMOYIIpaBe, a Koja
ce MCK/bY4YMBO WIM IPETEKHO (QMHAHCUPAjy KpO3 YCTyIUbeHE jaBHE IIPUXOfie WIM U3
peny6muukor 6yrieTa, ofHOCHO OylleTa ayTOHOMHe IIOKpajyiHe VI jefHNIle JIOKajIHe
camoynpase, Haponna 6anka Cp6uje, LleHTpanHy perucrap, femo ¥ KIMPUHT XapTuja
of] BpeJHOCTH, jaBHE areHLuje.

579



Jenena ITnamenar (cTp. 564-584) ITull 4/2021

mpaBa Ha Hel‘[OerTHOCTI/IMa,44 IITO je ofpenba Koja IpencTaB/ba BUJ 3a-

mTHTe mpasa Tpehyx /mia, koja 61 MoIrIa GUTH yrpoyKeHa yCIel 3aK/byderba
OpadHOT yroBopa YKOJIVKO Ta 4MbeHMI]Aa He 61 OMIa myMa obenofameHa.
MebyTtum, oBa ofpenbda Haller 3aKOHOJABCTBA OfHOCH Ce CaMO Ha CUTYalllje
Kaja je mpegMeT OpayHOr YroBOpa HEIOKPETHOCT, LITO He CIIpevaBa 3710y-
notpebe Kaja Cy y IUTamby APYTU IpeaMeTyt OpadHor yropopa (HIp. HOBAI,
HOKpeTHe cTBapy Behe BpefHOCTM M TOMe CIMYHO), a Kaja Ou uctu ratio
npaBAao NoTpeby 3a 3alITUTOM ITpaBa Tpehux nuia.

Y cknmagy ca TuM, y YIIOP€HOM IIPaBy Ce II0jaB/byje IIOCTOjarbe pe-
rucTpa OpayHMX yropopa, Koju Tpehmm mmuiuma mpyska moryhHocT gma ce
YIIO3Hajy ca YMIEHMI[OM IIOCTOjarba 3aK/bydeHOI OPavyHOT YyTOBOpPA CBOjUX
(moTeHUMjaMHUX) [Y>KHUKA, 6e3 0031pa Ha TO LITa je IpefMeT TaKBOT yro-
BODA.

Perucrap Opauynux yrosopa mnoctoju y Aycrpuju, Ipukoj, llIBenckoj,
@pannyckoj, lnanuju, Vranmmju, Hemaukoj u JlaHCKOj, a OHO IO 4eMy ce
PETMCTPM Y HaBeeHUM Jp>KaBaMa Pa3/IMKYjy jecTe OKOHOCT fia /U je YINUC
OpavHOT YyroBOpa y peryucrap IpeTIoCcTaBKa mwerose myHoBaxHocTH (IBen-
cka u JlaHcka) nm ycnoB 6e3 Kora OpauHy yroBop He 61 MOTao Ja IpOou3BO-
IV IpaBHA JiejcTBa ImpeMa Tpehmm nunyma, Kajja ce ynmc BpUIM UCK/BYIUBO
ca IbeM obaBemITema Tpehux mmia (Hemauka).*?

[Ipema peliermy HeMa4KOr 3aKOHOJABCTBA, YKOIMKO OU OpauHNM yro-
BOPOM CYNPY>KHUIIM UCK/BYIMIN 3aKOHCKM MMOBMHCKIU PEXIUM, WM Ta U3-
MEHWIN, WIN OTPaHMYMIN CTO0OOAY pacIojarama MMOBMHOM, OFHOCHO Ha
OMJI0 KOjM IPYTY Ha4MH yPENVIV UMOBMHCKE OJHOCE Ca OfICTYNameM Off 3a-
KOHCKOT PeXVMa, Y TIPABHOM IIOCTTY KOjH jeflaH Off CYNpy>KHMKA TIpefy3uMa
ca HekuM TpehuM nuiieM, CyIpy>KHMK 61 ce MOTao I03BaTH Ha Te YNMIbeHMIIe
CaMO YKOJIMKO Cy YHeTe y perucrap wm cy Tpehmm muuma 6uie Ha Hekn
IPYTM HauVH II0O3HaTe y TPeHYTKy Ipely3MMarma IpaBHOT Iocna. Hasene-
Ha ofipeniba, MAKO je yCTaHOB/bEHA Pafiyl 3alITUTEe CaBeCHNUX Tpehmx mmia,
VICTOBPEMEHO IIpy)Ka 3alUTUTY U CYNpy>KHMLuMa, 6ynyhu fa sHajy ma he
IbUX0BA PACIo/Iarama U OrpaHNYerba IIPOM3BOJANTY IIPABHO JIEjCTBO IIpeMa
Tpehum muimma.

OcyM y moryeny fiejcTBa yImca YnibeHMIE 3aK/byderha OpayHor yro-
BOpa y perucrap, ynopenHa 3aKOHOAABCTBA Ce PA3MKYjy U IO MUTAby TOra
fla 7 Ce y PerucTap YIIUCYje caMo YMIbeHNIA 3aK/byderba OpadHOT YyTOBOPa,
VI ¥ ¥herOBa CafIpXXIHA, a/I OHO HITO je 3aje[IHNYIKO jecTe Jja Cy PErUCTpu
OpayHMX yTOBOpA jaBHMU M Jla YBUJ, Y HBUX MOKe U3BPIINTHU CBAKO 3aHTepe-

44  TI3, ymn. 188 ct. 3.

45  Anica Culo, Ivan Simovi¢, ,Registar braénih ugovora kao doprinos sigurnosti u pravnom
prometu®, Zbornik Pravnog fakulteta u Zagrebu, br. 5/2009, 1029-1068.

46  Ibid., 1056.
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COBaHO JINIIe, Te [ja Cy YCIIOCTAaB/beHN YIPABO Y LW/bY IPaBHE CUTYPHOCTH, 1
TO KaKo Tpehux /mua, Tako 1 caMux CyHpy>XKHMKA.

Y cknagy ca tiM, yBobheme 3akoHCKe ofipefide mo Kojoj 6u ce 6pad-
HM yrosopu y Perry6mury Cp6uju ynmcusamm y peructap 6padyHmx yropopa,
HpecTaB/bao 01 KOpaK Ka 3alITUTH MHTepeca IOBepuIala CyNpy>KHUKa,
KoOja ce ¢ 003MpOM Ha IIPMKA3aHO MCTPAXMBaIbe, Tj. YOUEHY IIpaBHY Ipas-
HJHY, U3/Baja Kao norpe6Ha. Ha oBoM MecTy moce6HO ykasyjeMo Ha TO Aa
yBODeme perucrpa 6padHux yropopa y CpICKO 3aKOHOABCTBO He 01 y IOT-
IYHOCTM OHeMOryhmio mpepysumame pajme omrehema moBepuaana Kpo3
3aK/pyuere OpadHor yroBopa, 6ynyhu ga 61, Kako je mprKasaHo 1 Ha JaTOM
IpUMepy, 3aK/byderbe OpauHOr YyroBOpa MOINIO OUTU M3BPLIEHO Y IIepuo-
Iy HAKOH HACTaHKa [IOBEPMOYEBOr IIOTPAXKIMBama, a IIPe HeroBe JOCIeIo-
CTH, Te Y TOM CMUCITy PETMCTap OpauyHMX yroBOpa He 6M MOTao jja IPY>Xu
HOTIIyHY 3alITUTY moBepuolny. MehyTum, TakaB mosepuiarn 61 unak 1MMao
MOryhHOCT Ja Ipe HOCHENTOCTM CBOTI NOTPAXNBalbha Ca3HA 33 UMELEHUILY
3aK/byuera OpayHOr YyroBOpa, IITO IpeMa TPEHYTHOM 3aKOHCKOM pellery
Huje Moryhe. Haume, mpema mo3uTBHOj peryaTuBy, IIOBEpUIAL] 13 IMpYKa-
3aHOT IIpyMepa 6 3a MOCTOjare 3aK/by4eHOT OpauyHOr YyTOBOpPA Ca3HAO TEK
y HOCTYIKY KOju 6M MHMIMpAo pajfy IPMHYHHE HAIlIaTe CBOT JOCIEIOL, a
HeM3MMPEHOT NOTPaKMBamba, Kajja 61 y IIOCTYIIKy NIpUHYJAHE HallaTe 6pad-
HJ YTOBOP 610 IIPMJIOXKEH Kao HOKa3 Off CTpaHe JY)KHUKaA (CYHpY)KHUKA) Aa
VIMOBJHA KOja je Off CTpaHe OBepUOLia peIoKeHa Kao IpeiMeT HaMypemba
HIje AY>KHUKOBA, Beh ma mpumaza TpeheM /uiy — HeroBoM CYNpPY>KHUKY.
CynpoTHo ToMe, Kajia 61 perucrap 6pauHNUX yroBopa IOCTOjao, IOBEPUOLIU
OV NeproANYHO MOITIM HPATUTH IPOMeHe VIMOBMHCKOI CTama CBOjUX Jy-
JKHUKA ¥ YIO3HATU Ce ca IJMa MHOTO IIpe Hero mTo fobe mo mocmenoctn
HOTpaXKMBamba 1 MOKpeTama MMOCTYIKa IPUHYAHOT HaMUpema, a WTo Ou
caMuM TuM nosehano u MoryhHOCT 3a HaMupemwe MOTPaXMBaba, OZHOCHO
HOTIIYHUjy MHPOPMIUCAHOCT O MMOBMHCKOM CTamby HAY>KHUKA.

Y cxany ca TuM, a JofaTHO MMajyhu y Buny ga 6u y CBUM cuTyalnujama
Kajla ce IIpaBHY I0cao u3Meby mosepuona u Jy>XHMKa (CyIpy>kKHUKA) MIpefi-
y3/Ma HAaKOH 3aK/bydera OpayHOT yroBopa, IOBepHOIMMa Ouia IpysKeHa
HOTIIyHA 3allTHUTA, jep OV MOCTOjambe perncTpa OpayHUX yroBopa y IOTIIY-
HocTu oHeMoryhmo npehyTkuBame NocTojaba OpayHOr YroBOpa M JIaXKHO
IpMKa3uBabe MMOBMHCKOT CTamba MOTEHIVjalHOI AY>KHMKA, TO CMaTpaMo
la Cy IO3UTKBHE IIPOMEHe Koje 61 0Baj MHCTUTYT YHEO Y CPIICKO 3aKOHO-
IaBCTBO BeoMa 3HauajHe. Hamme, 6e3 0063mpa Ha TO LITO y CIydajy Kaja ce
OpayHM YroBOp 3aK/bydyje HAKOH HAaCTaHKa IIOTPaXMBama, IIOCTOjambe pe-
rucTpa OpavHuX yroBopa He 6M MPY>KUIO HOTIIYHY 3aIITUTY [IOBEPUOLIMIMA,
Beh 6u mMm camo omoryhmio ma ce Ha BpeMe YIO3HAjy ca YMIbEHUIIOM fia
IVIXOB IY>KHVUK MeHa CBOj MMOBMHCKOIIPABHU PEXMM, UIIaK HA/IA3MMO Ja
6u perucrap 6payHNUX YyroBOpa y BEIMKOj MepM JOIPMHEO MPaBHO] CUTYP-
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HOCTY ¥ CMamb1O MOTYRHOCTH 32 M3UTpaBalbe 3aKOHCKIUX ofipefiaba Koje Tpe-
HYTHO IIOCTOj€.

VI 3akpyvyak

Y Peny6muum Cpbuju y mpaxcyu Cympy>KHUIIM, OFHOCHO Oyayhm cy-
HPYXXHUIY PETKO IMPUCTYIIAjy 3aK/byderby OpauHOT yToBOpa, a CyACKa IMpak-
ca Koja ce TM4e OpayHMX yroBOpa rOTOBO fia U He IIOCTOjU, MAKO je y IUTAbY
MHCTUTYT KOjU je y Hallle IIPaBO yBefleH Ipe 16 rofuHa. Y CK/lafy ca TUM,
HeMa HM Cyficke IIpakce Koja OM ce OffHOCM/IA HAa KOMOWHAIMjy MHCTUTY-
Ta 3aK/by4era OpayHOI yroBopa 1 NoOMjama NMpaBHUX pajbU Ny>KHUKA Yy
cnydajy omrtehema mosepmnana. MehyTnM, kako je mpukasaHo, 6padyHUM
YTOBOPOM IIOHEKaJl MOTY Jia ce IOCTUTHY MCTU eeKTH Kao M y CIydajy
3aK/by4era yroBOPa O IIOKJIOHY, W/IM YTOBOPA O YCTYNABY U PACIOAEIN MO-
BUHE 3a >)KMBOTA, 3a KOjU je 3aKOHCKMM IIPONMCYMMA U3PUYNTO NpenBubeHa
MoryhHoOCT mobujama off cTpaHe IIOBEpPUIAIiA, Kao OeCIIaTHUX NTPABHUX I10-
cnosa.’’ Hemocrarak ofipenibe Koja 61 Ha HEKVM HAuMH LITUTUIA IIOBEPUO-
Ile CyHIpPY>XHMKa Kajia je y MUTamwy OpadyHM yroBop orBapa MoryhHoct ga ce
KPO3 IEroBO 3aK/byderbe OLITeTe IOBEpPMOLM, Koju 61 Taj MpaBHU IOCAO,
KaKo je IIPMKa3aHo, MOIIM Jla IIOKYIIajy Aa Iob1jajy caMmo Ipema ofpendama
300, mTo 3axTeBa fa Cy[cKa IIpaKca M3HEPY jaCHe U yjefHadeHe CMepHuIie
y morzefy Tora Kako he ce Tpetnparu 6paunn yropop. MebyTum, sakpydak
CIIpOBefieHe aHajM3e je ja Huje Moryhe M3BOjUTHY IIpaBIIa IIOCTyTamka Koja
Ou MOITIa ia ce NPMMEYjy Kao OIILITA, He3aBUCHA Off Cafip>KuHe OpavHor
YroBOpa O 4Mjoj ce CyROMHU OIIydyje y KOHKPeTHOM CIIyd4ajy. ¥ CKIajy ca
TUM, 3aK/by4yjeMo ja he mpucTyn y nmoreHumjaHuM CyACKUM IIOCTYIIIVMA,
koju he mpe wim KacHuje HEMMHOBHO OUTM HOKPEHYTH IIOBOZOM OpadHuX
yroBopa kojuma ce omrehyjy moBepuomy jefHOr Of CYIPY>KHUKA, MOpATH
ma Oyfe 3aCHOBAaH Ha JIeTa/bHOj aHA/IM3M CBAKOT IOjelNHAYHOT CTy4aja, y3
IIVPVHY carjieflaBaba He CaMO 3aKOHCKUX IPOIMCca, Beh 1 >KMBOTHUX IIO-
ClefuLa 10 KOjUX TOBOAY 3aK/byderme OpauHor yrosopa. Kao moryhHoct na
ce MOBepMOLMMa NIPY>K!M MOTIYHMja 3aLITUTA y OFHOCY Ha mocTojehy, Te ma
Cce CIIOpOBM TIpefyTIpesie ¥ MUHUMA/N3Yje IpaBHa HECUTYPHOCT IO Koje 6u
TOBETIO TOHOLIEE PA3IMIUTUX CYACKUX OIIYKa y CaMO HauU3I/IeN, CIMIHUM
Cly4ajeBuMa, U3fiBaja ce MOryhHOCT yBohema perucrtpa 6payHux yrosopa,
Kao pelleme Koje 6u MOITIO OMTH IIpey3eTo U3 YHOPEeJHOT IpaBa.

47  3akoH o HacnebuBawy, Caymbenu inacnux PC, 6p. 46/95, 101/2003 u 6/2015, ur. 190
CT. 2.
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Summary

Purpose of this article is to analyse possibility of contesting prenuptial
agreement by creditors of one spouse in situations when there is doubt that
concluding nuptial agreement has been taken in order to damage creditors. The
research was conducted by the method of interpretation of legal regulations,
with analysis how competent court would act in court proceedings initiated in
order to protect creditor’s rights.

Conclusion is that concluding nuptial agreement currently gives
possibility for abuse, so spouses can manipulate with this institute in order to
avoid fulfilment of their obligations to creditors. Furthermore, the legal system
of the Republic of Serbia does not have effective mechanisms by which such
abuse can be prevented, or mechanisms to remove its consequences. Proposals
are given for potential changes in legislation, with reference to comparative legal
solutions.
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ITPIKA3U

np He6ojua JOBAHOBUR
penosuu npogecop IlpaBHor pakynrera Yuusepsurera y beorpany,
Cpo6uja

A. J. Garcia-Carriazo, M. Ile$i¢, N. M. Gutiérrez,

M. Pavliha, Janja Hojnik, Patrick Vlacic
Transport Law on Passenger Rights (edited by Marko Pavliha)
Routledge, London - New York, 2021.

[TyTHnukn caobpahaj, kako jaBHU, TaKO ¥ IPMBATHMU, HAIJIO Ce Pa3-
BJIO Y IOCTIEAIBVX TT07Ta BeKa. Iberos passoj, mehy M, Huje mpaTmna Ba/paHa
IpaBHa 3allITUTA IIyTHUKA Y OFHOCY Ha IIPEBO3MOIIE Y jaBHOM IIPEBO3Y, MAKO
OflaBHO HOCTOje MebhyHapojgHe KOHBeHLMje Yy CBakoj rpanu caobpahaja koje
je ypebyjy. Pasmor je Taj mrto mpaBuia o mpaBuMa Iy THuKa y MehyHapogaum
KOHBeHIIMjaMa ypeDyjy mpe cBera mpaBo Ha HakKHajy IITeTe y CIy4ajy
CMPTU U TeleCHE IOBpefie KOje MPEeTPIM IyTHUK TOKOM IPeBO3a, Kao U y
CIy4ajy 3aKallllbera. Y NpeBo3y IpT/bara yIIaBHOM ce ypebyje mpaBo myT-
HMKa Ha OALITeTY 360r ryOuTka m omrehema mpr/bara TOKOM IIpeBO3a, Te
3aKallllbelhba Y HeroBoj Ipefiaju MyTHMUKY IO 3aBPIIETKYy IyTOBama. 1o cy
030VW/bHY LITETHM CTy4YajeBy HACTa/M YIIAaBHOM 360r caobpahajunx Hecpeha
y KOjUM IIpeBO3NIAL] TEIIKO MOXKe a M30erHe OArOBOPHOCT, aKO Ce MCITyHe
YC/IOBY ITPONMCAHY KOHBEHIIMjaMa U HAIMIOHA/IHMM IpaByMa (HIIp. y3pouHa
Besa n3Mel)y mpeBosa, Hecpehe u moBpese MyTHNUKA).

Y mpeBosy, MehyTum, mocToju HU3 APYIUX CIydajeBa y KOjUM IIyT-
HMK TPIM IUTETY, KOja je TEIIKO JOKa3uBa, T€ My je M IIPaBO Ha IbEHY Ha-

* EnextpoHcKa afjpeca ayrtopa: nebojsaj@ius.bg.ac.rs.
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KHaJly TEIIKO O0cTBapuBo. Ty je ped o HamsI/Iel, CUTHUM HOBpefaMa obaBe3a
KOje je IpeBO3MIaL, IPey3e0 YyTOBOPOM O NPEBO3Y, any KOje MyTHUKY de-
CTO CTBapajy Be/lMKe HelpMjaTHOCTU. Takse HOBpefe IMpPeBO3MOYEBUX 006a-
Be3a Cy, Ha IIpMMep, HeOIpaBJjaHO OfibMjame IpyjeMa IMyTHUKA Yy BO3WUIO
(HIIp. MyTHMK MMa IIyTHY KapTy, @M je BO3WIO IOIYHEHO), OTKa3MBarbe
YIOBOPEHOT IyTOBama, Behe 3akallmee y MOMACKY MIN ONACKY, WIN Ipe-
KIJi yTOBOPEHOT IIyTOBama. 3ajefHMUYKO 3a CBe IbUX je Ja IpeAcTaB/bajy
iiopemehaje y IpeBo3y 13a3BaHe pajbaMa IIPeBO3NOLA, a KOje Iy THUI[MMA
06MYHO 13a3MBajy MacOBHE CHUTHe LITeTe, KAKO MaTepujanHe (HIp. Ipomaa
IyTHa KapTa, IpOIajio yTOBambe, Hefo/Ia3aK Ha MOC/IOBHY CaCTaHAK), TAKO
¥ HeMaTepMjaiHe (HIIp. CTpeC, TyOUTaK BpeMeHa, IpeTpIUbeHa IIaf 1 ke,
yMOp, IPOIYLITEH! YXXUTAaK Ha IVIaHMpaHoM oamopy). Illtete Koje myTHU-
1y Tpre ycnen nopemehaja y npeBosy cy y yKyIHOM 361py, 360r cBoje yde-
crajocTyt, Behe Hero mrete 360r caobpahajuux Hecpeha y Bumy cMpTHMX
Cly4ajeBa WM TelecHor moBpehuBama. IlyTHunMMa je y HaBefeHUM
CTy4ajeBVMa HEMCIUIATMBO Ja Ce IapHMYe Ca MPeBO3UOIMMA IO OIIITHM
npaBuuMa rpahaHckor mpasa uim o nmoceOHMM mnpasuninuma caobpahajuor
npasa KojuM ce ypebyje sakammeme. 360r Tora je HoTpeOHO fia ce MojayaHo
3allITUTe joll IMoceOHMjUM IpaBuInuMa caobpahajHor mpasa, Kako 61 MM ce
oMmoryhmo fa nakiue caBiaziajy HelmpuinKe y Koje 3amagny s6or nmopemehaja
y npeBo3sy. Tako, Ha mpumep, IpeBo3noLy Tpeba HaMeTHYTU 06aBe3y ja
30pyHe IIyTHNUKe XpaHOM U nuheM, IpeHohMIITeM WM IpeycMepaBambeM Ha
APYTY IIPEBO3 IO >Ke/bEHOT MeCTa KaJi OTKaXke IyTOBambe, MIN IPeTepPaHO
KacHM Y TIOJIACKY VMM TIPeKNJ, Iy TOBamwa Ayro Tpaje. OcuM Tora, mpaBuimma
0 [10jaYaHoOj 3aLITUTY Iy THUKA, Ka0 MOTpoLIaYa, Tpeda fja ce yCIocTaBe jacCHU
KPUTepUjyMI 110 OCHOBY KOjUX IIpeBO3nIal 6uBa o0aBe3aH Jja UM HaKHAIU
IITETy y MAayLIaTHOM M3HOCY, Kako 6u ce usberse Temkohe y JoKasuBamwy
1ITeTe KOjy Tpiie (HIp. 06jeKTHBHA OATOBOPHOCT KaJ| 3aKallliberhe Y MOMacKy
Ipefyro Tpaje).

Mebynaponne xoHBeHIMje He ypebyjy mojauaHy 3amTuTy ImyTHMKa
36or nmopemehaja y mpeBosy, a peTka Cy 1 Hal[MOHA/THA IIpaBa Koja je Ba/baHO
ypebyjy. Msyserak je mpaBo EBporicke yHmje y KojeM cy o6aBese ImpeBO3-
VIOIla ¥ IIpaBa MyTHMKA Y C/Iy4ajy HacTaHKa nopemehaja y npeBosy jeTa/bHO
ypebena Husom ypenaba (eHri. regulations), u To moce6HO u npunarobheHo sa
cBaKy rpaHy caobpahaja. Cp6uja je mpasuma EBporicke yHIje y OBOM UTABY
HajIIpe IIPUXBATIWIA y Ba3AyIIHOM caobpahajy, ma 6u ux KacHuje ,,IIpOIINPH-
nma“ Ha BOJleHM U >Kelle3HMYKY caobpahaj. OcTaro je jour fa ce oHO ypenu y
napyMckoM caobpahajy. O samrtuty nytHuka 36or nopemehaja y npeBosy je
MaJIO IIMCAHO KaKO y CBETY, TaKO M KOf Hac.

1 He6ojura Joanosuh, ,,Ilojauana 3amTura myTHUKa of nmopemehaja y mpesosy y mpasy

EY*, Yeknahusare tiocnosnoi tipasa Cpbéuje ca tipasom EY (yp. Byk Pagosuh), ITpaBHn
¢daxynrer YHuepsuteta y beorpany, Beorpag, 2016, 272-311.
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Y rtome je 3Hauaj kmure Transport Law on Passenger Rights
(CaobpahajHo mpaBo 0 IpaBMMa IIyTHUKA), KOjy je HPUPEANO Y CBOjCTBY
ypenHuka ap Mapko ITaBmmxa, mpodecop ®Pakynrera 3a IOMOPCTBO U
caobpahaj y ITopropoxxy YHusepsurera y J/by6panu, a o6jaBuo ose ropu-
He yraenuu mspasad Paytinen (Routledge) us Jlonnona n Ibyjopka. Kmura
jé HamycaHa Ha EHIVIECKOM je3VKYy M JIefio je HIeCT YIJIeAHMX IpaBHUKa
CTPy4HUX 3a caobpahajHo mpaBo, Tako jja, y CTBapy, IpeAcTaBba 30MPKy
nornyky Mehyco6HO moBesaHMx 1 pacropebeHMx pajoBa CBaKkor Off HUX.
ITpeprosop je nammcao [ejsupn Ilosed Artapp (David Joseph Attard), nu-
pekrop VMHcTutyTa 3a MehyHapomHO mmomopcko mpaso npu MebhyHaponHoj
IIOMOPCKO] OpraHM3alMji, Kao CllelMjanu3oBaHoj areHunju OpraHusanuje
yjerumennx Hanuja. Kmura mma 262 crpaHe, He padyHajyhu cagpiaj, crm-
CaK CyACKUX CIy4ajeBa, clmcak MeyHapopgHMX crmopasyma MepOJaBHUX Y
MaTepyjyu IIyTHUYKOT NPeBO3a, CIMCAK Npomnca EBporcke yHMje M CIMCaK
ckpaheHnIia, mTo je cBe HamMCcaHO Ha YKyHmHO 16 crpana. Ha xpajy kmure
ce Hajla3M CIMCAK IUTEpAType KOjy Cy MUCUM KOPUCTWIN U nuTupamm (CTp.
251-257), Te uHpekc (perucrap mojMoBa; ctp. 258-262). Ona je o6jaBbeHa
T0J, IIOKPOBUTE/LCTBOM VIHCTHUTYTa 3a Mel)yHapOTHO MOMOPCKO IMPaBO Y OK-
BUPY HETrOBUX CTYAUja MehyHapo[HOT ITOMOPCKOT IpaBa.

IllaBHO IITMBO KibUTE je MOME/beHO Ha JBa jena. [Ipsu fmeo je Hayd-
HIf, jep Yy BeMy IMCLM HayYyHO OO6jalllibaBajy OIINTA IpaBMIa O 3AIUTUTU
IyTHUKA Y MehyHapomHMM KOHBEHIMjaMa, Kao 1 IoceOHa IIpaBWIa y IIPaBy
Esponcke ynuje. On 3axpara npsux 148 crpana xmure. [Ipyru neo je nosu-
TUBHO-TIpaBHU (cTp. 149-250), jep cappku TeKcToBe yeTupu ypenbde Eppor-
CKe yHHje 0 ImpaBUMa ITyTHNUKA Y CaydYajeBuMa nmopemehaja y mpeso3sy, u To
y BofileHOM (MOPCKOM U peyHoM) caobpahajy, Ba3fylIHOM, SKeIe3HNYKOM 1
ayTobyckoM caobpahajy.

CBakako fa je HAyYHM [e0 KIbWUIe HAjBPefHMjU 33 UMTAOLA. Y HeMy
ra Mapko [laBnuxa Hajipe yBOAM y TeMy M Ipo06TeMaTuky Kiure, ga 6m
KacHUje OCTa/y ayToOpy M3HENM CBOje PajjoBe O MpefMeTMa CBOI HayYHOT
ucrpaxusama. [lotom, Anxenes Xumenes lapcua lapuaso (Angeles Jiménez
Garcia-Garriazo) pasmarpa MehyHapopHe opraHmsaliyje Koje yCTaHOB/baBajy
Y WITHTe TpaBa My THUKA, ¥ TO Y CBaKOj rpanu caobpahaja.” Hacnos mwerosor
Iena Kmure je ,Ynora MehyHapogHMX OpraHmusaluja y yCHOCTaB/bamby U
samtuty nyTHMYKux mpasa“ (The role of international organisations in
providing and protecting passengers’ rights). OH objalmaBa y DUTabY 3alITH-
Te IMyTHMKA HE CaMO Y/IOTy jaBHMX Mel)yHapopgHMx opraHmsanmja, Kao LITO
je, Ha mpuMep, MehyHapopHa opranusanuja 3a UBUIHO Ba3IyXOIJIOBCTBO
(ICAO) nnmn Mebynapopnna momopcka opranusanyja (IMO), Beh 1 Heppskas-
HUX MehyHapopgHMX opraHmsanuja, Kao IITO je TO, PELVIMO, YApyXKeme 3a

2 A X.T Tapuaso je npenaBay Hunon ¢onpanuje npu ViHcTuryTy 3a MehyHnapopHo no-
MOPCKO IIpaBo.
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Mmehynaponuu BazaymHu npeso3 (IATA). OBaj mucar je HAQpOUUTY IAXKILY
IIOCBETHO Y7031 EBpOIICKe yHMje, KaO MIPeBOAHMKY IT0jadaHe 3aIUTUTE Iy T-
HUKA.

[IpobnemaTyKy npaBHMX M3BOpA 3HAYajHMX 3a IIpaBa IyTHUKA Y IIpe-
BO3Y NOAPOOHO je pasMoTprno Mapko Vmenny y HapegHOM HOI/IaB/bY KbUTe
nop HacnoBoM ,EY umHcTuTynuje u nmpasa nytauxa“ (EU Institutions and
passenger rights).> Y cBOM JieNly KUTre OH M3JTaXke TPUMAapHe M3BOpE Mpa-
Ba EY, kao mTo je YroBop o ¢yHkimonncamwy EY, a moce6HO meHe CeKyH-
JlapHe M3BOpe, Kao IITO Cy ypenbe y cBakoj rpaHu caobpahaja. IToce6Ho
je 3aHMMJ/BVMIBO HeroBo objalmeme caobpahajHe momutuke y EY, xojom ce
YCIIOCTaB/ba jeAMHCTBEHO TPXKMIITE IIPEBO3HMX YCIyra 3a CBe IPEBO3MOLIE
6e3 063Mpa Ha p)KaBy WIAHMI[Y HIXOBOT MOPEK/Ia (IOMUTUKA T3B. ,,jeHOT
nacoua‘, eHr. single passport). OH Habpaja OCHOBHa IIpaBa Koja IyTHUK MOpa
[a YXWBa, a KOja YMHe CYIITVHY IeroBe IOjadaHe 3aLITUTE Y OFHOCY Ha
IpeBO3MoLie y Cly4ajy nmopemehaja y mpeBosy, Kao WITO Cy, peLuMo, Ipa-
BO Ha HEIMCKPYMUHALMjy y NPUCTyNy caobpahajy, mpaBo Ha mpucTymad-
HOCT ¥ NMOMOh XeH[MKEIMpPaHUM U CTab0 MOKPEeTHUM IYTHMIMMA, IIPaBO
Ha obaBellITaBame Ipe KYHNOBUHE ITyTHe KapTe, IPaBO IyTHMKA Ja OTKaXe
YyIOBOpEHO ITyTOBambe y3 moBpahaj mpeBosHMHe, IpaBo Ha momoh y crydajy
AYTOT IpeKyja IIyTOBaba, IPaBO Ha IIpeyCMepaBarbe, IIPaBO Ha OAIITETY U

Ipyro.

HakoH oBa 1Ba yBOAHA paja Koju ce 6aBe 3alITUTOM IyTHHUKA IIO
OIIITVM IIPAaBUINMA, CJIefie YeTUPYU pajja KOjuM ce objallbaBa HIXOBA 3a-
IITHTA TI0 TIOCeOHNM IIPaBUINMA Y CBaKoj rpaHu caobpahaja. IIpsu on mux
je Harmmcao Hopman A. Maptuues Iytuepes mopn HacnosoMm ,IIpeBos mo-
pem (Carriage by sea).* V mweMmy o6jaimbaBa Koja TipaBa M Ha KOjUl HauMH
UX Iy THMK Y>KUBA 110 ATMHCKOj KOHBEHIVIjJ O IPEeBO3Y Iy THNUKA U HUXOBOT
npT/bara MopeM, Aa 61 ux moToM objacHmo 1o mpaBy EBporcke yHuje caji-
PPKaHOM Yy Bullle ypefaba u ymyTcraBa (directives). HakoH oBor paja, cienn
pan Mapka IlaBnuxe nox HacmoBoM ,,IIpeBo3 Basgyxom* (Carriage by air). Y
IEMY Ce HajIpe objalImaBa OfFOBOPHOCT Ba3[yIIHOT IIPEBO3NOIA 32 CMPT
M TelleCHY TOBpely IYTHMKA, Te 3aKallliberbe y MpeBo3y, o KoHBeHIuju o
yjenHauewy HeKuX IpaBmia o MehHapomHOM IpeBo3y BasgyxoMm u3 1999.
roguHe (ckp. MoHTpeasicka KoHBeHIIMja). OBaj ayTop MOTOM objalmana Io-
ceOHa TpaBa Koja IyTHUK YXXVMBa y CTy4ajy nopemehaja y nmpeBosy mo mpa-
By EY, 1 To Tako mTo MX pasMmarpa 3a CBaKu IOjefMHM CTy4aj nopemehaja,
Kao IITO je, peluMo, ofbMjarme IpMjeMa IyTHUKA Yy aBMOH, OTKa3VBarbe

3 Mapko Mnemmy je cynmja un npencennuk Komope Cyza npaspe Esporncke yHuje ca ce-
pumreM y JlykceM6ypry.

4  H. M. Iyruepes je npodecop MebyHapogHor momopckor mpaBa Ha VIHCTMTYTY 3a
MehyHapopHO ToMopcko npaBo y Mcupyu Ha ManTu.
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neTa Wiy 3akammeme. Cremehn feo kmure je Hanmcana Jama XOjHUK, Y
KojeM je obpanmia IojadaHy 3alITUTY ITyTHUKA Yy JKEJIe3HNYKOM IIPEBO3Y,
1Ol HAacNOBOM ,,IIpeBo3 sxenesuunom® (Carriage by rail).”> Ona ce y mwemy
6aBy NPOOIEMATVKOM MOHOIIONA JKe/e3HNUIIe Y IIMHCKOM IIPeBO3Y, Te Ha-
YMHOM HEroBOTI' YKUJama y caobpahajHoj momuruum u mpasy EY. Ilotom
IeTa/bHO ObjalllbaBa 3aIITUTY IYTHMUKA Y >KeTEe3HIMYKOM IIPeBO3Y, IOCeOHO
ce ocsphyhn Ha Hexommko cimydajeBa cyncke mpakce y EY. ¥V mocnenmewm,
CeMOM IOIVIAB/bY KIbUTE IOJ, HAaCI0BOM ,lIpeBo3 mpymom* (Carriage by
road) Tlarpuk Brmaunmd objamrmaBa mojayaHa IpaBa Koja IyTHUK yXXUBa Y
npymckoM mipesosy.® OH y meMy HajIpe pasMarpa TONoXaj APYMCKOT TIpe-
BO3a IIyTHMKA Y KOHKYPEHIVj) ca OCTalINM IpaHaMma caobpahaja, a moce6HO
y ofiHOCy Ha >xenesHuiy. IloTom fmaje saHMM/BUMBY MCTOPM]jy JPYMCKOT TIpe-
BO3a, Jla OU 3aTMM 00jacHNO OATOBOPHOCT IpeBo3mona 1no KoHBeHuuju o
yroBopy o MehyHapoHOM IpeBo3y IyTHMUKA U IpT/bara fpyMmoM (ckp. CVR)
3ak/by4eHoj y JKenesu 1973. roguse ca mpoTokonoM u3 1978. rogune. Ha
Kpajy CBOT pajia, OH fleTa/bHO OOjallbaBa I0jadyaHy 3AIUTUTY IYTHMUKA 110
npasy EY y jaBHOM [[pyMcKOM IIpeBO3Y.

[Toce6Ha Bp/nMHA OBe KIbUTE je Y TOMe IITO Ce Ha BUIIE MECTa y Oj
pasMaTpa HauyMH pelllaBama TelKoha Ha Koje ce HaMIIO y 3aIUTUTH IIyT-
HMKa ycnen nopemebaja y npeBosy msasanux mangemmujom KOBU]I-a 19.
Ocum Tora, paj CBaKor ayTopa ce Ha Kpajy 3aBpllaBa 3aK/by4KOM Y KojeM
OH 3ay3uMa JIMYHM CTaB O IpobreMaTuny Kojy je pasmorpuo. 360r cBoje
KpaTKohe, KibNTa je KaKo IperjefHoT, TAaKO I Hay4YHOI 3Hayaja, Te Ce CBaKa-
KO MO)Xe IIPeNOpY4nTH He caMo NpaBHUIMMA, Beh U IpyruM cTpyumarma
Koju ce 6aBe MyTHUYKUM caobpahajem.

Kopumhena nureparypa

JoBanosuh Heb6ojma, ,,Ilojavyana samTura myTHuKa of nopemehaja y mpe-
Bo3y y npaBy EY, Ycknahusawe iiocnosnoi tipasa Cpbuje ca tipasom
EY (yp. Byx Papmosuh), IIpaBuu ¢akynrer Yuusepsutera y beorpa-
ny, beorpan, 2016. (Jovanovi¢ Nebojsa, ,Pojacana zastita putnika od
poremecaja u prevozu u pravu EUS Uskladivanje poslovnog prava
Srbije sa pravom EU (ur. Vuk Radovi¢), Pravni fakultet Univerziteta u
Beogradu, Beograd, 2016)

5  J. Xojuuk je mpodecop IIpasa EY Ha IIpaBHOM daxynrery YHMBep3uteTa y Mapu6opy.

I1. Brauny je npodecop MehynaponHor nmomopckor npasa u Cao6pahajuor nmpasa Ha
dakynTeTy 3a IOMOPCKe CTyAuje U caobpahaj y Ilopropoxy y okBupy YHUBepsurera y
Jby6/paHm.
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Ynanak He 61 Tpebaso na 6yme ny>xu of 16 ctpaHa of 28 penosa ca 66
3HAKOBa y pexy, ofHOCHO 28.800 3HaKOBa, (I)OHT Times New Roman 12.

YraHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupummmom, ocum
CTPAaHMX pe4yM M PedM Ha JIATMHCKOM je3MKY, KOjU ce€ MUINY JIATUHUIIOM U
Kyp3nBOM (KOCI/IM CJ1I0BMMa, OOJHOCHO I/ITaTII/IK).

YraHak Mopa [la Ha MOYeTKY Cafip>KU HAC/IOB, IIYHO IIpe3uMe ¥ MMe
(cBuUX) ayTOpa, IyH (3BaHMYHM) HA3MB U cepmiute (YK/by4dyjyhn u mpkaBy)
MHCTUTYIMje Y KOjOj je ayTOp 3aloC/ieH. Y HallOMEHM Ha JHY IIpBe CTPaHuUIle
HaBOAM ce e-ajipeca (CBUX) ayTopa.

Pang Mopa ma cafpu caxeTak (alcCTpakT), ca OCHOBHMM IVJ/beBUMA
HCTPaXXMBaba, METOJAMa, pe3yaTaTuMa 1 3aK/bydnnma paga. CaxeTak Tpe-
6a ma nma o 150 peun.

HakoHn caxeTka paj Mopa Jja MMa K/by4He pedn Koje Hajborbe omucyjy
cafip>kaj WIaHKa 3a moTpebe MHAEKCUpamba 1 IpeTpaKkuBama. bpoj K/by4Hux
peun He MOXKe 6uTK Behm of 5.

Pan mopa fa cappxu mucty pedepenun (mureparypa) Koja obyxsara
6ubnmorpadcke nsBope (WaHke, MoHOrpaduje 1 CJ1.) 1 Jaje ce UCK/BYIUBO Y
3aceOHOM Ofe/bKy HaKOH TeKcTa. PedepeHIie ce HaBofe Ha HOC/TeNaH HAYNMH,
npeMa a30y4HOM pefociIeny IpesyMeHa ayTopa, KaKo IJIace y OPUIMHAIY.

Pap mMopa fa MMa cakeTak M K/by4He Pe4M M Ha €HITIECKOM je3MKY.
Pesyme 1 K/by4He pedn ce [ajy Ha Kpajy WIaHKa, HAaKOH ofie/bKa JIureparypa.

Hacros umaHka ce muire Ha CpefyHM, BeMMKuM crnoBuMa. Hacmosu
YHyTap 4IaHKa Mopajy fa uMajy ciefehmu dpopmar.
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1) Ilpsu Hu60 Hacnosa — Ha CpeaVHY; HyMepalyja: puMcKku 6poj (Hmp.
L, II, III, ntnA.); IpBO C/IOBO BEIMKO, 2 OCTAa Maja.
2) [lpyiu Huso Hacnosa — Ha CpefuHM; HyMepaluja: aparcku 6poj ca
taykoM (HIp. 1., 2., 3., UT[.); IPBO CJIOBO BEIMKO, @ OCTAIa Masa.
3) Tpehu Huso Hacnoéa — Ha CpefVHM; Kyp3uB (Koca CIOBa, UTANNK);
HyMepalyja: Majio CJIOBO a30yKe ca 3aTBOPEHOM 3arpajioM (HIIp. a),
6), B), UT/.); IPBO C/IOBO BE/IMKO, @ OCTAJIa Masa.

4) Yeitiepitiu HU60 HACTI084 — HA CPENUHN; HyMepalyja: apanckyu 6poj
ca 3aTBOpeHOM 3arpazoM (Hup. 1), 2), 3), uTA.); IPBO CIOBO BEMKO,
a OCTajIa Maja.

Hpumep:

I ITojam
1. Tepmunonoruja
a) Tepmunonoiuja y yiopegrnom tipasy

1) Hemauko npaBo

YnaHak ce Ipefiaje y €IeKTPOHCKOM OOMMKY Ha afipecy casopis@
pravniciuprivredi.org.rs. Tlpujem cBux papmoa 6uhe moTBpheH eneKTpoH-
CKOM IIOIITOM. AyTOp IIpefjajoM TeKCTa M3jaBjbyje Jia TeKCT Huje o6jaBbeH
wmn npuxsaheH 3a o6jap/buBame, [ja IpeACTaB/ba Pe3yITaT COINCTBEHUX
MICTpa)XXMBamba I Jja ce ibJMe He Bpehajy nmpaBa MHTeNeKTya/He CBOjIHE HUTU
mpyra nmpasa Tpehux nmuma. AyTopu Cy By>KHU fla HOCTYIIAjy Y CKIay ca Ipa-
BIJIMIMA Hay4YHe METOOJIOTHje y NOIIefly UMTHpama Tyhux nusBopa u HaBofa.

Pepaxkumja he pasmorputy momo6HOCT cBUX pajoBa #a Oymy NOA-
BPTHYTU IIOCTYIIKY pelleH3Mpama. IlocTynak peleHsupama HonpasyMeBa
OBOCTPYKY aHOHVIMHY peLieH3Ujy.

Pepaknuja daconuca 3afprkaBa IPaBoO Ja WIAHAK IPWIATOAU jeIVIH-
CTBEHUM CTaHAApAMUMa ypebuBamwa U NpaBONUCHUM NPaBWIMMa CPIICKOT U
€HIJIECKOT je3VKa.
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a)

6)

B)

hi9)

ITPABUIA OIUTUPAIBA

1. Kmure

Kmure ce nutupajy Ha cnepehu Haums:

UMe ayTopa, Ipe3lMe ayTopa, HAC/IOB fie/la HaBefleH KYP3MBOM, €BEeHTY-

aJIHO pefHM OpOj M3Iama, MeCTO M3/aba, TOVHA U3ama, 6poj cTpaHe.

IIpumep: Mupko Bacwmesuh, Tpiosurcko wpaso, 9. nsname, beorpap,
2006, 100.

Roy Goode, Commercial Law, 3rd edition, London, 2004, 429.

Kaga ce yutmpa kmura Buile ayTopa, HMXOBa MMeHa M Mpe3UMeHa ce

pasfBajajy 3ape3oM.

IIpumep: Tparnma CnujerraeBnh, Crno6oman Crnacuh, Komenitiap 3akona
o ciieuajHom ociyixy, beorpan, 2006, 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3e édition, Paris, 2001, 243.

Kmura Kojy je Heko jMiie IPUPEANIO Kao YPeNHNUK Ce LUTYPa TaKO LITO
Ce HAaKOH IbeTrOBOr IMEHa U Ipe3VIMeHa y 3arpajyl HaBOAM O3HAKa ,ypef-
HUK“ i ckpahennia ,,yp., ogHOCHO ofroBapajyha osHaka Ha je3uky Ha
KOM je Kibura o6jaB/beHa.
IIpumep: Mupko BacwmweBuh (ypemuuk), Akyuonapcka gpywiniea, 6epse
u axuuje, beorpag, 2006, 27.
Fidelis Oditah (editor), The Future for the Global Securities
Market, Oxford, 1996, 74.

Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, 55.

Kapma ce umrupa jemHa kmura oppeheHor ayropa, Koj IOHOBJ/BEHOT
LIUTMpama ce HaBOAM IIPBO CIOBO MMeEHa Ca Ta4KOM M Ipe3uMe, HaKOH
Jera ce jjofiaje 6poj cTpae.
IIpumep: M. Bacupesuh, 102.

R. Goode, 431.

Kaza ce uuTupa Bullle KBUTA UCTOT ayTOPa, KOJ, IIOHOB/bEHOT LIUTUPaba
ce HaBOJY IIPBO C/IOBO MIMEHA Ca TaYKOM M IIpe3VMe, IIOTOM Ce y 3arpaju
CTaB/ba TOAMHA V3Jlamha, U1 Haj3aj Opoj cTpaHe.

IIpumep: H. Jopanosuh (2010), 107.
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a)

6)

2. Ynannnm

YnaHny ce untupajy Ha cnefehm Haumh:

MMe ayTopa, Ipe3uMe ayTopa, OTBOPEH) HABOJHUIIM, HA3UB WIAHKA, 3a-
TBOPEHV HaBOJHMIYM, Ha3MB YacOINca Kyp3UBOM, OpOj 1 TOfMHA M3/atha,
6poj cTpaHe.
IIpumep: 3opan Apcuh, ,Yuemhe y CKyNIITHHM aKIIMOHAPCKOT [PYLIT-
Ba‘, IIpaso u tpuspega, 6p. 1-4/2005, 23.
Klaus J. Hopt, ,Aktiondrskreis und Vorstandsneutralitit®,
Zeitschrift fiir Unternehmens- und Gesellschaftsrecht, Nr. 4/1993,
535.

Kaga ce umtupa wiaHak BUIIE ayTOpa, HUXOBA MMeHA U Ipe3VMeHa ce

pasnBajajy 3apesom.

IIpumep: Boumko JKuskosuh, Karapuna Bemosuh, ,KBanurer xopnopa-
TMBHOT yIIpaB/bakba ¥ TPXKUIITE KOPIIOpaTBHE KOHTPOJIE Y yc-
noBuMa Tpausunyje’, IIpaso u upuspega, 6p. 1-4/2005, 43.
Michael C. Jensen, William H. Meckling, ,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, 307.

Pan, ogHOCHO WiIaHak 06jaB/beH Y OKBUPY 300pHMKA pafioBa WIN KIbUTE,
KOjy je HeKO [pyTo /uile MpUPeANIo Kao ypefHMK, ce LUTHUpa Ha cefehn
Ha4MH:
MMe ayTopa, Ipe3uMe ayTopa, OTBOPEH) HABOJHUIIM, HA3UB WIAHKA, 3a-
TBOPEHV HAaBORHUIM, HAa3uB 300pHNKA pafioBa, OHOCHO KUTe Kyp3u-
BOM, Y 3arpajiu O3HaKa ,ypemHuKk  mwmm ,yp.“ (»editor wm ,ed.“), ,pe-
[aKTOp“ ¥ CJI, ¥ VMMe ¥ IpesVMe YpeJHUKA, eBEeHTYaTHO pefHu 6poj
U3fjamba, MEeCTO M3/lamha, TOIMHA U3flama, Opoj cTpaHe.
IIpumep: Hebojma JoBanosuh, ,OTBapame U 3aTBapame IPUBPELHUX
Apyutasa‘, Akyuonapcka gpywinea, bepse u axkyuje (ypemsHMUK
Mupxko Bacumesuh), beorpan, 2006, 307.
Roy Goode, ,The Nature and Transfer of Rights in Dematerialised
and Immobilised Securities®, The Future for the Global Securities
Market (ed. Fidelis Oditah), Oxford, 1996, 110.

Kama ce nurupa jeman wiaHak ofpeheHor ayrtopa, KOf IIOHOB/BEHOT
LIUTHpaba Ce HaBOAM IIPBO CIOBO MMEHA Ca TAauYKOM U IIpe3NMe, a IOTOM
6poj cTpaHe.

IIpumep: B. Pagosuh, 164.
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hy)

b)

6)

B)

r)

1)

Kapa ce uuTupa Bullle 41aHaKa MCTOT ayTOpa, KOJ, TIOHOB/bEHOT IUTHPaha
Ce HaBOJY IIPBO C/IOBO MMEHA Ca Ta4YKOM U IIPE3UME, IIOTOM Ce y 3arpaju
CTaB/ba TOAMHA M3Jaa, 1 Hajas Opoj cTpaHe.

IIpumep: B. Pagosuh (2014), 184.

Y cny4ajy fa y MCTOj TOOVHM ayTOP MMa BMIIE PafjoBa KOju ce IUTUPAjy,
y3 TOMHY M3Jama ce Nofaje TaTMHIYHO CI0BO a, b, ¢, d, nta. mpema pe-
HOCTIely [UTHpama TUX pajjoBa, HAKOH Yera ey O6poj cTpaHe.

IIpumep: V. Jaukosen (1995a), 16.

3. IIponmcn

[Tpomucu ce uuTHpajy Ha cnefgehn HaumH:

IyH Ha3MB IIPOIINCA, IIACM/IO y KOMe je MpOINC 00jaB/beH KYp3UBOM,

6poj rmacuna u rofuHa o6jaB/pMBama, CKpaheHnia 4., CT., Tad., OffHOCHO

nap. u 6poj oxpenbe.

IIpumep: 3akoH O mpuUBpeRHUM ApyuTBuma, Caymbenu inachux PC, 6p.
36/2011, 99/2011, 83/2014, 5/2015, un. 15.

Axo he HaBefleHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y Pajy, IPUINKOM IIPBOT
IUTUpama ce MoC/Ie Ha3uBa Ipomnuca HaBofgy ckpaheHuna mox kojom he
Ce OH Jia/be N0jaB/bUBATI.

IIpumep: 3axon o maarHuM ycryrama — 3I1Y, Cnymcbenu inacnux PC, 6p.
139/2014, un. 4 cr. 2.

Yan, cTaB U TayKa MpOMNca 0O3Ha4yaBa ce ckpaheHunama 4., CT. ¥ Tad., a
naparpa¢ ckpahenurom map.
Hpumep: 4n. 24 cr. 1 Tau. 5 win nap. 14.

[IpunnKOM IIOHOB/BEHOT HUTHUPaba ofpeh)eHOr IPOoIca HABOIM Ce BeroB
IIYH Ha3uB, OGHOCHO cKpaheHMIa yBefjeHa IPUINKOM HPBOT LIUTUPAbA,
ckpahennna 4., cT., Tay. Wi nap. u 6poj oxpende.

IIpumep: 3axoH 0 IpUBPESHUM APYLITBUMA, YL 7.
3ITY, un. 25.

[Tponycy Ha CTpaHOM je3uKy ce UTKPAjy Ha clefgehy HaumH:

IyH Ha3MB IPOINNCa IpeBeleH Ha CPIICKU je3VK, rofyHa 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IIPOINCA Ha OPUIMHATI-
HOM je3UKY Kyp3uBOM, eBeHTyanHo ckpahennma mog xojom he ce mpormc
Ia/be II0jaB/bUBATH, 3aTBOpPEHA 3arpaja, ckpaheHuma 4., CT., Ta4. WIN
nap. n 6poj onpenoe.
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a)

6)

IIpumep: Hemauky TproBaukm sakoHuk m3 1897. rommue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. VIsBopu ca MHTEpHETA

VsBopu ca MHTepHeTa ce NUTHUPajy Ha ciaefehn HauwH:

¥IMe M IIpesyMe ayTopa, OMHOCHO OpraHysaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCTa, €BEHTYa/IHO MeCTO U TOiMHA 00jaB/bMBamba, afpeca

MHTEpPHET CTPaHMIle Kyp3UBOM, JaTyM IIPUCTYIIA CTPAaHNULY, ¥ 6poj cTpa-

He.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, Brussels, 2001, goctymso
Ha agpecu: http://ec.europa.eu/internal_market/financialmarkets/
docs/clearing/first_giovannini_report_en.pdf, 21. 10. 2008, 18.

ITpunukoM IOHOB/LEHOT LUTHpalba M3BOPa Ca MHTEpHETAa HAaBOOM Ce

IPBO C/IOBO MMEHA ayTOpa Ca TaYKOM I IIPE3MMe ayTOpa, OFHOCHO Ha3UB

opraHmusanje Koja je mpuIpeMmuiIa TeKCT, Ha3UB TeKCTa 1 Opoj cTpaHe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, 6.
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