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Ana HUKOJINR

CTYAEHT MacTep cTyauja YHuBepsurera y beorpany - IIpaBHor ¢gakynrera,
CYAVjCKY IPUIIPABHUIK — BONOHTep y IIpuBpennom cyny y beorpany,
Cpomuja

OIJITYYUBAIBE O ITPUBPEMEHO] MEPU
Y MTHANBUIAYATHOM PATHOM CIIOPY -
NU3MEDBY ,,TEOPUJE“ I IIPAKCE

Cakerak

Y pagy ce ananusupa tipuspemena mepa y UHgueugyarHom pagrHom cio-
Py, kao cpegcitio obe3beherva HoMiparueara 3aiocneHol upema Hocnogasuy.
Ilonasu ce og saxoncke moiyhHocitiu ogpehusarva tipuspemere mepe y UHGUBU-
gyanHom pagHom ciopy u gonasu go ocilieapusarba iie moiyhnociiu y upax-
cu, y3 ocepili Ha ogpehena ciiopHa Huiliara. AKyeHail je ciliasmwer Ha Upuspe-
MmeHy mepy eépaharea Ha pag, Kao cpeqgcitieo 3a Hociiudarve el3uciiieHyujanHe
CUlypHOCIiU 3ati0CIeH0] TOKOM thpajarba pagHoi ciiopad. Y ilom cmucny, tpeg-
nasce ce usmena iociojehei peuwierba kako 6u ce 0n1aKWIAO OO A] 3atioce-
HUX [OKOM pagHoi ciiopa, a 1o y30py Ha cuipana tipasa. Ha ocHosy ananuse
gocagawieel tiociliyilara cygoea ca tpegnosuma 3a ogpehusarve upuspemere
mepe epaharea Ha pag, KpUTGUKYje ce PUTUGHOCHL OUeHe UCTLYHeHOCTHU Y1084
3a ogpehusarve nipuspemere mepe, ,Heocelibuse Ha Hoipede 3aN0CIEHUX U
upunuxe y Kojuma ce oHu Hanase.

*  EnexTpoHCKa afipeca aytopa: nikolicanal85@gmail.com.
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Kmwyune peuu: Ilpuspemena mepa. — VIngusugyanuu pagru ciop. — Bpaharwe
3ailocnerol Ha pag. — Otiacnocill. — Eisucilienyujannu sna4aj.

I YBopg

ITpuBpemeHa Mepa je cpencTBO 06e36ehema 1 perymicana je 3aKOHOM
o usBpuemy u o6esbehermy, kao Maruunum.! [IpuBpeMeHOM MepOM TIpyXka
Ce MPOBM3OPHA 3ALITHTA IIOBEPMOLY KAKO OKOTTHOCTU KOje MOTY HACTYIIM-
TV TIIPOTEKOM BpeMeHa He OM OoCyjeTm/ie WM 3HATHO OTeXKajle HaMuperme
eroBor moTpaxusama.” Kako je cepxa mpuspeMeHe Mepe o6esbeberme
HOTpaXKMBamba, 3aKOH O M3BpIIenY U obe3behewy mpomucyje fBa Kymya-
TMBHA yCJIOBa 3a ofipehuBame npuBpeMeHe Mepe:” IIOCTOjarbe MOTPaXKMBaba
¥ IIOCTOjarbe OIACHOCTY II0 NMOTpaKuBame. [loTpakuBame MoOXe OUTH
HOBYAHO WM HEHOBYAHO, HEIOCTeNo, ycmoBHO wmm 6ymyhe,! moxe ce
CacTojaTy Off 3axTeBa 3a yTBpheme I0CTOjama, OTHOCHO HENOCTOjarba He-
KOT IpaBa WM IIPaBHOI OHOCA, NOBpefie IpaBa JIMYHOCTU M WCTVHMU-
TOCT, OfJHOCHO HEMCTUMHMTOCT HeKe MCIIpaBe WM 3aXTeBa 3a IPeoOpaxaj
HEKOT MaTepWjaTHOT WM TPOIlecHOT ofiHoca.” KapakTep oOmacHOCTM TIO
IOTpaXXMBakbe Pas3/MKyje ce y 3aBYCHOCTY Off TOTa Jia JIX je Ped O HOBYAaHOM
VIV HEHOBYAHOM IOTPa)XMBamby — KOJI HOBYAHOT IIOTPaKMBamba pajy ce O
T3B. Cy0jeKTUBHO] omacHOCTH, KOja IoTHu4e Off pajiby U3BPIIHOT NY>KHUKA
(orybeme, npuKpuBame UM pacronarame Ha IPyTy HA4MH CPeiCTBUMA VI
UMOBMHOM)’ KojuMma he oH 6e3 mpuBpeMeHe Mepe OCYjeTUTU VIIM 3HATHO

1 3akoH o usBpiuemny u 06e3bebewy — 3V10, Crynbenu inachux PC, 6p. 106/2015, 106/2016
— ayTEHTUYHO TyMaderve, 113/2017 — ayTeHTHYHO TyMauembe, 54/2019 u 9/2020 - ayTen-
TUYHO TyMaderbe, 9. 447-460.

2 O umrpeBnMa nocrymnka obesbebera Bug. Hukona bogupora, Hosu usepuinu tiociiiyiax,
beorpanm, 2017, 517.

3 3UO, um. 449.
4 3UO, um. 449.
5 31O, 4. 447.
6  Miagen Hukonnh, He6ojura Ilapxuh, Komenitiap 3axona o uzepuiervy u obesbehervy,

beorpan, 2021, 750.

7 Moxe ce TIOCTaBUTK MUTakbe [a MM CyOjeKTMBHA OMACHOCT MOXKe [ja Ce MCIIO/BU Y He-
4UEbeby Off CTpaHe U3BPLIHOT Ay>KHMKA. Kako 31O y wi. 449 cr. 2 Habpaja panme Koje
[I0fipa3yMeBajy aKTVMBHO IIOHAIIAbe M3BPIIHOL AY>KHUKA — OTyDerbe, IpUKpUBabe WN
pacronarame, Y/MHM ce [ia je TakBa MoryhHocT mcxpydeHa. MehyTtum, y 3akmpydky ca
CaBeroBama rpahanckux u rpabancko-npuspenHux ope/berba CaBe3HOr Cyfa, BPXOB-
HUX CymoBa Pery0Onuka, ayTOHOMHUX HOKpajuHa 1 BpxoBHOr BojHOT cyna y Beorpany,
of, naHa 2. 6. 1988. roguHe cToju: ,,CyJ, MOXKe YCBOjUTH IPEIJIOr 3a U3JlaBambe MpuUBpe-
MeHe Mepe paay o6e36ehuBama HOBYAHOT MOTPAXKMBAKA CAMO aKO JYXKHUK KOHKpeT-
HUM pajil-aMa, OfHOCHO IMPOITyCTMMA, HACTOj! [ja OCYjeTH MM 3HATHO OTEeXKa HaIIaTy
noTpakusama“. [lakne, mpeMa 3aKk/byuKy foase y 063Up U IPOIYCTH M3BPIIHOT Y-
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OTeXaTu HaIlUIaTy 1'[0Tpa)KI/IBaH>a,8 a KOJI HEHOBYAHOI IIOTpaKMBaba pann

ce 0 T3B. 06jeKTMBHOj OMACHOCTH, KOja je BesaHa 3a UMHeHUIle GO0 KOT
HOpeK/Ia, Ha IITa je3andky ymyhyje sakoHopaBan kopuinhermeM IacuBHe
KOHCTpyKuMje (a He akTMBHe, Ca M3BPIIHUM JY>XHUKOM Kao Cy0jeKTOM)
Kajia IpOINCYje: UCIyhemhe NOTpaKnBama 61 6e3 IpuBpeMeHe Mepe 6110
ocyjeheno, 3HaTHO oTexxano win he 6utn ynorpe6/pena cuna i he Hacra-

TN HEHaJOKHaanuBa H.ITeTa.lO

Hajuenthe, y a3y mocTymka y Kojoj ce mpejyiaxke mpuBpeMeHa Mepa,' !
HOBepMJIal] jOII yBeK He MOXKe fla JOKaXke NOCTOjambe MOTPaKBamba Cca BH-
COKVMM CTeIleHOM JIOKa3aHOCTM TaKO Jja Ce HMBO JJOKAa3aHOCTU YC/IOBa 4uja
ce UCIYBEHOCT 3axTeBa 3a ofpehnBame npuspeMene Mepe Gpopmyuiie Kao
,yanmenn BepoBatHum.!? OBo mpaBmo yBaxaBa moTpe6y mosepuona jia
mobuje 6p3y 3amITUTY (IpeIMMMHAPHOT KapakTepa) y YC/IOBMMaA Kajia joIl
yBEK He PacIiofake JOBOLHOM OKa3HOM rpabhom.

Kapma je peu o BpcTaMa IpuBpeMeHUX Mepa, 3aKOH O M3BpIIEHY U
06e36ehemy kopuctn exempli causa TeXHUKY, Hajlipe Harmamasajyhu na ce u

panu obe3behera HOBYaHOT U pamn 06e3beherba HEHOBYAHOT MOTPAXKMBaba

MOYe O[PEUTH CBaKa Mepa KOjoM Ce IOCTIKe CBpXa o6esbebhema,'® a mo-

TOM HaBofehu BpcTe mpuBpeMeHUX Mepa 3a obe3behere HOBUAHUX U He-
HOBYAaHMX NOTPAKMBAKA.

HIKA, OJJHOCHO HeuMmbeme. Kajia je HaBemeHN 3aKk/bydak JIOHET, Ha CHa3M je 610 3aKoH
0 M3BPIIHOM IIOCTYIIKY U3 1978. roayHe, KOju je YCIOB OIAacCHOCTH 3a ofpehuBame mpu-
BpeMeHe Mepe 3a HOBYAHO NMOTPaXMBame HOPMYINCA0 Ha VICTM HauMH Kao M 3aKOH
0 u3BpIIeHY U 06e36ehemy us 2015. roguHe — OTYHUTH, IPUKPUTY WIM HA PYTY Ha-
YYH pacIonaraTi MMOBMHOM My cpepcTBuMa. Criemy ja 61 ce TyMaderwe M3 LUTUpa-
HOT 3aK/by4YKa MOIJIO IPUMEHUTI M Ha TPEHYTHO CTalbe 3aKOHOJABCTBA. 3aK/bydyakK ca
CaBeTroBama rpabanckux u rpahaHcKo-IpuBpefHUX ofie/berba CaBe3HOT Cy/a, BPXOBHMX
cymoBa Pemy6/mka, ayTOHOMHUX IIOKpajiHa M BpxoBHOr BojHOT cyma y Beorpagy, on
maHa 2. 6. 1988, foctymnHo Ha appecu: https://sirius.rs/cyr/praksa/k8KhHQ, 1. 3. 2022.

31O, un. 449 crt. 2.
M. Hukonuh, H. llapkuh, 750.
10  3MO, un. 449 cT. 3.

11 IlpuBpeMeHa Mepa MOXe Ce OfIpeIUTH Hpe, Y TOKY WM MOC/E CY/CKOT MM YHPAaBHOT
[IOCTYIIKA, [1a JOK U3BpIIee He 6yae cripoBeneHo. Bua. 3VO, un. 447 ct. 1. Mehyrtum,
Hajueunhe je ped 0 IIOYETKY IOKPEHYTOT IIOCTYIIKA.

12 Yumemwe BepOBaTHUM je TepMMH KOj/i 3aKOHOfaBall KOPUCTK Ja O3HA4YM pelleBaHT-
HU CTeIleH [OKa3aHOCTHM YC/IOBa 3a ofpehuBame IpuBpeMeHe Mepe, Te Ce C IIPAaBOM
yKasyje Ha He[OCTEIHOCT 3aKOHOAABIA Y WI. 449 CT. 5, Kafja KOPUCTH U3pa3 ,,JOKaxe"
yMeCTO ,,y‘-II/IHI/I BepOBaTHI/IM“. n JOKa3MBambe U YNHECHE BepOBaTHI/IM jecy HOCTyHLU/I
TOKa3uBama, a/lu ce pas/nKyje HuBo gokasaHoctu. Bug. M. Hukonuh, H. Ilapkuh, 750.

13 OBO je OCHOBHa CMepHMIA KOjy 3aKOHOZAABAIl iaje CYAy IPUINKOM ofabyupa BpcTe Ipu-
BpeMeHe Mepe. MehyTum, noper pykoBobemwa cBpxom 06e36ehema, cys Mopa HoLITOBa-
TV M Ha4eJIo cpasMepe, TaKO Jla ¥ OHO yCMepaBa CyJ, HPMIMKOM ofabypa IpyBpeMeHe
Mepe. Bume o Tome H. bopupora, 538.

14 3UO, un. 459-460.
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II IIpuBpemena Mepa y MHAMBUYATTHOM PaJHOM CIIOPY — MeCTO
Y peryIaTuBy M OJHOC Ca JPYTMM MHCTUTYTUMA

VuapuBupyanay pajiHu CIIOp jecTe CIIOP U3 PafIHOT OJHOCA, Y KOjeM je
TY>KIJIAI] 3aTIOCTIEHN, @ TYKeHN MOC/IOIABAIL, 1> 1 TIpeIMeT je 3alITHTa mpaBa
3aII0C/IEHOT M3 PAJHOT OflHOCA Koje je HOBpebeHo.16 Perynucan je 3akoHoM
0 MAPHUYHOM IIOCTYIIKY, (beTOBMM OIIIITYM Je/IOM, K20 1 IOCeOHOM IJIaBOM

KOja HOCY HasUB ,[IOCTYIAaK y IapHUIIaMa U3 PaJHUX opaoca“ !’

Kaza je peu o mpuBpemMeHOj Mepy y MHAMBMAYaJTHOM PagHOM CIIO-
py, Tpefnarad je samocyieHy, uMajyhy y BUAY fa MMa NPOLIECHMU IIOTOXKA]
TY)XKMOLA, a Jia je TY>XWIall Taj KOju Ipe[aXe NPUBPEMEHY MepPY, Kao
(mpeTmocTaB/beHNM) MManmal HOTpaXuBama. lloTpaxkuBama Koja TYXXM-
nan, o6e3bebyje Mory OmTm pasnuumura, anum y Ipakcu je TO Hajuemrhe
IOTPaXXMBabe KOje ce CACTOjU Of 3aXTeBa 3a MOHMINTEhE pellierba O OTKA3y
yrosopa o papy ca BpahameM Ha paj Koje ce o6e3belyje mpuBpemMenom Me-
pom Bpahama Ha paj,.

ITpaBuna 3akoHa o u3BpLIeHY U 00e36ehemy o mpuBpeMeHOj Mepu
IpUMeYjy Ce y CBUM CYACKUM (fakje, yKbydyjyhu ¥ pajHu crop) u yIpas-
HMM nocTynuuma. To 3Ha4yM Ja OMIITH YCIOBM 3a ofpehuBame mpuBpemeHe
Mepe 13 3aKOHa O U3BpIIenY U 00e36ehemy Bake u y pagHoM cropy. [Topen
3akoHa 0 U3BpIIewY 1 06e36ehemy, koju je sedes materiae 3a VHCTUTYT NpHU-
BpeMeHe Mepe, jeflaH WIaH 3aKOHa 0 MAPHUYHOM IIOCTYIIKY Y IIOMEHYTOj I/Ia-
BU ,IIOCTYIIAK y MapHNUIIaMa 13 PafHUX OfHOca“ je mocBeheH mpuBpeMeHOj
Mepu — Wl 439 ctaBoM 1 oBOr 4aHa MPOIMCAHO je Jla ce IpUBpPEMeHa Mepa
MOXKe OfIpeUTH M IO CITy>KOeHOj AY>KHOCTM Y CK/Iafy ca 3aKOHOM KOju
ypebyje usBpuieme u obesbeherme pagyu crpedaBama HACUIHOT HOCTYNamba
VIV pajy OTK/Iabarba HeHalokHaiuBe mTeTe. CTaBOM 2 IPOMMCAHO je Aa he
CYZ OfIyKy o ofpehyBamy mpuBpeMeHe Mepe IO IPeAJIOry CTpaHKe fia Jio-
Hece Y POKY Off 0CaM JjaHa Off IIOfIHOIIEba Mpefiyiora — 3aKOH O MapHUYHOM
MOCTYIIKY IpaTy 3aKOH O M3BplIewmy u o6e3behemwy, a umajyhn y suny na
3aKkoH 0 U3BpIIeKY U 06e36ehermy npormcyje fa cy CyA U jaBHM U3BPLINTEb
IY>KHMU JIa O 3aXTeBY MU NIPEM/IOry CTPaHKe WU APYTOT JIMLA OIIyde Y POKY

15 3opan VBowesuh, PagHo tipaso, beorpap, 2020, 302.

16  3opan VBowmesuh, Munan Visomesuh, Komeniziap 3axona o pagy, beorpap, 2006, 399.

17 3akoH o mapHuyHOM noCTynKy — 3III1, Crysmcbenu inachux PC, 72/2011, 49/2013 - opry-
xa YC, 74/2013 - opnyka YC, 55/2014, 87/2018 u 18/2020, . 436-441.

18 Osa mpuBpeMeHa Mepa HMje M3PMUMTO HaBefieHa Mehy BpcTama IpMBpeMEHMX Mepa
KojuMa ce 06e3belyjy HeHOBYaHA IOTpaKMBama (Kao IITO je peueHo, OHe Cy HaBefleHe
10 IpUHLUITY exempli causa), anmy je 3aIIOCTIEHM TPEIaXy y PafHUM CIIOPOBMMA Pajit
TIOHWINTeba pellera 0 0TKasy ¥ Bpahama Ha paj 1, y caydajy ogpehusama, Hajaerhe
ce ofipebyje 10 MPaBHOCHAXHOT OKOHYaHa PajHOT CIIOpa.
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or ocam yana.'’ Crasom 3 mpomucano je 12 mpoTUB peltersa o ofpehuBamy
IpUBpeMeHe Mepe Hije J03BO/beHa MocebHa xajba, IITO je pellerme Koje ce
pas/uKyje y OHOCY Ha pelllere 13 3aKOHa O U3BpIIeny 1 06e36ehemy, koju
npenBuba fa cTpaHKe ¥MMajy IpaBoO Ha >Kaj0y IPOTHB pellera JOHETOT O
niperory 3a o6es6eherme.?’ Kaxo je y 3akoHy 0 mMapHUYHOM MOCTYTIKY TpPO-
MJCaHO [ja oceOHa ykanba Hije [03BO/beHa IPOTUB pelilerba 0 ofpehnBamy
IpyUBpeMeHe Mepe, IO NPUHLUILY argumentum a contrario HO3BO/bEHA je
nocebOHa >xajba MPOTUB pellierba KOjUM ce ofduja mpefior 3a onpehusame

npuspemene mepe.’!

IToper 3akoHa o m3BpiIewy 1 06e3b6ehery n 3akoHa 0 mapHUYHOM
IOCTYIKY, IIpaBi/ia O IPUBPEMEHOj Mepy 3HayajHa 3a PajjHM CIOp Hasa-
3e ce u y: 3aKOHy O 3abpaHu AMCKpUMUHAIMje,”> 3aKOHY O CIpedaBamy
AVCKpYMUHALMje ocoba ca MHBAIUAUTETOM,” 3aKOHy O 3aIITUTH Y30y-
wuBaua’! 1 3aKOHy O CIpeyaBamy 370CTaB/baba Ha Pajy,”> KOju UMajy Ka-
pakrep lex specialis-a y omHOCY Ha 3aKOH 0 M3BpIIewY 1 06e36ehemy y memy
KOjUIM PETY/IUIY IIPUBPEMEHY MepY.

3amoc/eHy Koju je IMCKPUMMHICAH HA PalTy>® MOKe TIOIHETU TYXOY
xojom nokpehe paguu crop,”’” y Toky Kojer moxe 6utu ofpehena mpuspe-
MeHa Mepa Ha OCHOBY 3aKOHa 0 3a0paHu JucKpuMuHaiyje. Tpeba npumern-
TU J]a je POK 3a OIIyuuBame O IpeIory 3a ofpehuBame mpuBpeMeHe Mepe
kpahu y ogHOCY Ha pok npomucad 3aKOHOM 0 U3BpLIenY 1 06e36ehemy n 3a-
KOHOM O IIaPHIYHOM IIOCTYIIKY M Jia Ce O IIPEIOTy OfjIyuyje 6e3 ofarama,
a HajKacHUje y pOKy Of Tpu nana.”® Opaksa Hapo4MTa XUTHOCT OIIPaB/IaHa je

19 3MUO, un. 15 crt. 4.
20 3MO, um 423 ct. 1.

21 Munan VBomreBuh, ,IIpBocTemenn MOCTymak y HapHMIaMa M3 pafHuUX OfHOca®, 3a-
winiuiia iipasa us pagroi ognoca (per. 3opau Vomesuh), Beorpag, 2010, 36.

22 3akoH o 3abpaunu guckpumuHaiyje — 331, Caysxcbenu inacuux PC, 6p. 22/2009 u 52/2021,
1. 44.

23 3aKoOH O CIpedvaBamby AVCKpUMUHanuje ocoba ca uaBamupureroM — 3CIHOCH, Crycoe-
Hu inacnux PC, 6p. 33/2006 u 13/2016, 1. 45.

24  3akoH o samrtutu y36ywusada — 33Y, Cayxbenu inacnux PC, 6p. 128/2014, €. 32-35.

25 3akKoH O CIIpedaBamy 3/70cTaB/bama Ha pany — 3C3P, Cryxbenu inactux PC, 6p. 36/2010,
1. 33.

26 33]] je xao moce6HY BPCTY AMCKPMMMHALMje M3IBOjUO YIPaBO AUCKPUMMHALM]Y Ha
pany. 33]], 41 16. IllTeTHOCT AMCKpUMUHALMje ¥ HbEHY IOBE3aHOCT ca obmamhy pasa
IIPENO3HAa0 je 3aKOH O pajy jolI Ipe JOHOIIeHka 3aKOHa O 3abpaHu AMCKPUMIHALYje.
Bup. 3axoH o pany — 3P, Crnysbenu inachux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 - opnyka YC, 113/2017 n 95/2018 — ayTeHTMYHO TyMauekbe, 4. 18-23.

27 3aKkoH O MUPHOM pellaBamy pajHMUX croposa, Caymbenu inachux PC, 6p. 125/2004,
104/2009 n 50/2018, 4. 3.

28  33]I, un. 44 ct. 3.
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¢ 063MpOM Ha JIeMMKAaTHOCT NNTaka AUCKPUMUHALMje 1 moTpeby 3a 6p3om

E”)EUJ.ITI/ITOM.29

Op 3Havaja je u ofpenda 0 IpUBpEeMeHOj Mepy U3 3aKOHa O CIpeda-
Bamky AUCKPMMUHaIMje ocoba ca mHBanmuautetoM. Haxkamoct, Hucy pert-
KN CTydajeBu AMCKPUMMHAIMje 0coba ca MHBAIMIUTETOM Ha pajy,’’ Te ce
IpUBpeMeHa Mepa y pajlHOM CIIOPy IIOBOJIOM OB€ BpPCTe AUCKpMMMHAIuje
MOXKe OfJpefUTH Ha OCHOBY OBOT 3akoHa. Kao u mpema 3akoHy o 3abpaHu
AVCKpYMUHALMje, POK 3a OfIy4MBame je Kpahy y ofHOCY Ha pok 13 3aKoHa
0 u3BplIeY 1 00e36ehemy 1 3aKoHa 0 TAPHUYHOM MOCTYIKY, C TUM IITO je
y OBOM CiIy4ajy jour kpahu 1 nsHocu 48 catu off Kaj je IpeasIor IpUM/beH y
cyn.>! OBakBa XMTHOCT y HOCTyTamy ONpaBjaHa je, uMajyhu y Bumy ma cy
ocobe ca MHBAIMUTETOM IT0CeOHO pamyBa KaTeropuja.

3aKOH 0 3aIITUTH y30ymUBaya IPOIICYje la Y MOCTYIKY 3alLITUTE Y
Be3N ca y30ymMBameM Cy[l KOju BOAM IIOCTYIIAK MOXe Jja Ofipefiu IpuBpe-
MeHY Mepy y CK/Tajiy ca 3aKoHOM Koju ypebyje usspureme u o6es6eherme.>
Kaxo ce y36ymuBare Hajuelnhe BPIIN y Be3U ca PaJIHIM aHTaXKOBambeM,> Ha
OCHOBY OBOT 3aKOHa Ce MOXKe Of[pelUTI IIpUBPEMEeHa Mepa Y pPaJHOM CIIO-
Py Koju y306ymuBad IOKpeHe 360T IOBpefe IMpaBa U3 PajHOT OfHOCA KOoja
je yspokoBaHa y30ymuBameM. [Ipakca je 3aysena CTaB ia YKOIMKO ce IIpe-
IJIOT 3a ofpebuBame mpuBpeMeHe Mepe IOJHOCK IIpe IOKpeTama CYHCKOT
IOCTYIIKa 3aIITUTE Y Be3u ca y30ymMBambeM, HEONXONHO je Jia Ipeaaarad

VUMHU BepOBATHUM Jia je TIpey3e0 pajimy y36ymupama.>*

Hajsan, npuBpemeHa Mepa y pajHOM CIIOPY MOXe Ce ORPEANUTH U Ha
OCHOBY 3aKOHa O CIpedyaBamwy 370CTaB/batba Ha papy. CoennuduyHocT oBor
3aKOHa>> jecTe y TOMe IITO HABOJM IITa HAPOUMTO CTIAf[d ¥ IPUBPEMeHe Mepe
- 3abpaHa IpuOMIKaBama, Kao U 3a0paHa IPUCTYIA ¥ IPOCTOP OKO MecTa

pPaJia 3aMOC/IeHOT KOjy yYIHI BePOBATHUM JIa je M3/IOKEH 3/0CTaB/batby. "

CrnenndudHo je NUTame IpUBPEMeHe Mepe y PaJHOM CIIOPY Ap>KaB-
HUX CTy>KOeHVKa, MMajyhy y BUAY fa je 3a CyACKY 3alITUTY HUXOBUX IIpaBa

29 O pucKpMMMHALIMjU Ha pajjy U BeHuM nocrepuuama Bup. b. Jlybappa, PagHo apaeo -
paciipasa o gociiojaucitiey Ha pagy u coyujantom gujanoiy, beorpag, 2020, 118.

30 Iloce6aH meo oBor 3akoHa mocBeheH je HUCKpUMMHALMjM 0cOOa ca MHBATUAUTETOM Y
Be3M ca 3alloll/baBabeM U pagHuM ogHocoM. Bup. 3NOCH, v 21-26.

31 3CIOOCH, un. 45 ct. 3.
32 33V, 41 32 cr. 1.
33 33,41 2 cr. 1 Tay. 2.

34  Pememe AnenanyoHor cyfa y beorpagy I'>x 1 4/2019 op 28. 3. 2019. roguse, fOCTYIIHO
y npaBHoj 6asu ParagrafLex.

35 Crtum mro u 33Y HaBOAM IITa Ce MOYKe 3aXTeBaTH IIPEJJIOroM 3a ofipehuBare npuspe-
MeHe Mepe. Bup. 33V, wi. 34 cr. 1.

36 3C3P um 33 cr. 2.
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13 PaJiHOT OJJHOCA HaJyIeKaH YIPaBHU CYyJ, Te [ Ce pajii O yIIpaBHOM CIIO-
py.”’ Tlurame ompehuBama MpuBpeMeHe Mepe y YIPABHOM CIIOPY Ce TIOCTa-
BIJIO y IIPAaKCK ¥ YIpaBHM CYX je, omnydyjyhu o mpemory 3a onpebhnsame
IpUBpeMeHe Mepe, JIOHEO pelliebe 0 ofbanuBarmy mpemtora.” ITomasehn o
obpasyoxema pellema KoOjuM je ofdadeH mpeyior 3a ofpehuBame mpuspe-
MeHe Mepe, Hamehe ce 3aK/bydak jJja ce IpUBpeMeHa Mepa y PafiHOM CIIOpY
IpXKaBHUX CITy)KOeHMKa HYKafla He 611 MOIJIa OffpeNTI — 3aKOH O YIIPaBHUM
CIIOPOBMMaA je He N03Haje, a CXOJHA IIpMMeHa 3aKOHA O MaPHMYHOM IOCTYII-
Ky je UCK/by4YeHa jep HMje y AyXy ymnpaBHOr criopa. MehyTum, unnm ce ma
YnpaBHM Cyf Huje y3eo y 003Mp [ja je MaTUYHM 3aKOH KOj/ peryjmiie Ipu-
BpeMeHy Mepy 3aKOH O U3BpLIewny 1 06e30ehemy, a He 3aKoH 0 MapHUYHOM
nocTynky.”” Crora, 4ynmeHuIa a 3aKoH O yIIPaBHMUM CIIOPOBMMA He TI03Haje
IpUBPEMEHY MepY, U [1a, Y KOHKPETHOM C/Iy4ajy, CXOfIHa IpMMeHa 3aKOHa
0 TIApHMYHOM IOCTYIIKY HUje y JlyXy YIIpaBHOT CIIOpPa, He CIIpevyaBa Cyj fia
IpUBpEMEHY Mepy Ofjpeiy Ha OCHOBY 3aKOHa O M3Bpluemy u obOesbehemy.
Jlaxie, 4MHU ce fja Huje 6MI0 MecTa OfOaLMBamby IPEIIora ca HaBeJeHUM
obpasyioxemeM, 1 Jia je Cyll IpeBUIeo KOju je 3aKOH sedes materiae 3a OBy
0671acT.

Kao mro je moMeHyTo, pasnndnte Cy BpcTe IPMBPEMEHNX Mepa Koje ce
Mory onpehyBaTi Ha IpeIor 3amoCIeHOr Kao TYXXMOLA Y MHAUBNZLYATHOM
pajHOM criopy, anu je Hajuenrha Bpahame Ha paj, a pagu o6e36ehera HeHOB-
YaHOT MOTPaKMBamwa. Tpeba MpUMeTUTH 1A je paHUjU 3aKOH O M3BPLICHY I
06e36ehemy kao BpCTy ImpuBpeMeHe Mepe KojoM ce 06e36el)yje HeHOBYaHO
NoTpakuBame n3pnunro npexsubao nnahame HakHaje 3apajie 3al0CTIEHOM
Y TOKY CIIOpa 0 3aKOHUTOCTY OJJIyKe O IIPeCTaHKy PajfiHOT OJHOCA, aKO je TO
HEOIIXO/[HO 33 IeTOBO M3JpXKaBame U M3Jp)KaBame /MULA Koja je 110 3aKOHY
Ly>XaH [ja U3[p>KaBa, y3 UCTOBPEeMEHO OfipehuBame cpeficTaBa M3BplIeHa 3a
NPVHYJHY HAaIUIATy HaKHaJe 3apajie YIM IpuBpeMeHo Bpahame 3aIoC/IeHor

37 Bpauko Jlybapna, Ysog y pagHo tipaso, beorpan, 2021, 315.

38 O6pasnoxeme pellera 0 0ObalMBaIby IpeIora 3a ogpehuparme mpuBpeMeHe Mepe I/1a-
cn: ,, YIpaBHY CyJ, Ha/asy fja IPe/IoT Hiuje OIYIITeH, ¢ 0631pOoM Ha TO la 3aKOHOM O
YIIpaBHNUM CIIOPOBMMa Huje npeaBubeHa MoryhHocT oppehusama nmpuspemene Mepe y
ypaBHOM criopy. [IpuBpeMeHa Mepa ce He MO>Ke OfPeIUTH HY CXOIHOM IIPUMeHOM 3a-
KOHa O IIAPHMYHOM IOCTYIIKY, jep je CXOfHa IpuMeHa 3aKOHa O MapHUYHOM MOCTYIIKY
[03BO/bEHA CAMO OHJIA KajJa OroBapa IIPaBHOj MPUPOAY YIIPABHOT CIOPa M HA HAYMH
npenBubeH y TOM CIIOpY, LITO y KOHKPETHOj CUTYALMjI HUje CIydaj, I1a ce Ofpende map-
HUYHOT IOCTYIKa y HOITeNy OfpehuBama npuBpeMeHe Mepe He MOTY IIPUMEHBVBATH Y
yIpaBHOM cHopy.“ Pememwe YipasHor cyna Y 4742/2018 op 4. 12. 2018. roguHe, BOCTyI-
HO y npaBHOj 6a3u ParagrafLex.

39 IlIpema 3axkoHy 0 M3BplLIekY 1 06e30ehemy IpuBpeMeHa Mepa MOXe ce OfPefUTH IIpe, ¥
TOKY WM TIOC/Ie CYACKOT MU YIIPaBHOT IIOCTYIIKA, T1a CBe JOK U3BpILebe He Oy/ie Crpo-
BefieHO. 3V10, . 447 cT. 1. YIIpaBHN CIIOp CBaKaKo ce MOXKe KBaMPUKOBATH Kao CY/-
CKM TIOCTYTIAK jep ce BOAY Ipefi YIIPaBHUM CY[iOM, Kao CyJOM IoceOHe HalTeXXHOCTH.
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na pap.’ Baxxehn 3akoH o usspiemy u o6esbehery He caapxu oBy mpu-
Bpemeny Mepy.*! MehyTtum, kao mro je Beh peyeno, mpuspemene Mepe u3
3akoHa O u3BpuIewYy U 06e36ehewy cy Habpojane mo mpuHuMIY exempli
causa, Tako Jja HeMa IIperipeKe fja Cy/ OfPeRy YIIPaBo HaBefieHY IPUBPEMEHY
Mepy, YKOIMKO Ce BbOoMe MOCTIDKe CBpxa 00e3behema.

Y Besu ca mpuBpeMeHOM MepoM Bpahama Ha paj, Tpeba mpumern-
TI Jla IIpeJ 3aII0C/IeHNM CTOje iBe MOTyNHOCTM KOjiiMa MOXe 13/iejCTBOBATH
OCTaHAK Ha pajly TOKOM Tpajara PajHOT CIIopa — C jefiHe CTpaHe, TO je TpHu-
BpeMeHa Mepa Bpahama Ha paf, a ¢ jpyre CTpaHe, TO je Of/Iararmbe N3BpIIeHha
pelerma 0 OTKasy Off CTpaHe MHCIEKTopa paja.”” Hamme, 3akoHOM 0 papy
IPONMCAHO je Ja aKo MHCIIeKTOp pafia Habe fa je perereM IOCTOJaBIA O
OTKa3y yroBopa O pajly OYMITIEFHO IOBpeheHO IpaBO 3aIOC/IEHOT, a 3amo-
CTIeHN je TIOKPEHYO pajjHM CIIOpP, Ha 3aXTeB 3aIIOC/IEHOT OfyIoKuhe CBOjUM
pelembeM U3BPIIeHe TOT Pellerha 10 TOHOIIeHha IIPABHOCHAKHE OJTYKe CyZa.
ITopehemwem nBajy moryhHoctn Moxke ce mohm o opmpebenmx saxpydaxa.
Hajmpe, ycoB 3a ojrarame M3BpIekha pellerba 0 0TKa3y pelllermheM MHCIeK-
TOpa jecTe Jia je TPaBO 3amocieHor owurienHo mospeheno.*’ Ouurnemna
IOBpefia TIpaBa 3aMoCIeHOT MOfipasyMeBa TaKBYy IOBpPeTy 1<o41'a je BumbMBa
Ha TIPBU TIOTJIE]T, KAKO Ce y JMTepaTypu Kaxke ,u3 aBuona“** [Tocrasma ce
nuTame Kommko he decto Takap ycnmoB 6uTu ucnymweH umajyhy u Bumy ma
Beh1Ha cTy4ajeBa 3axTeBa JieTa/bHUje YIYIITabe Y OLieHY ITOCTOjarba II0Bpe-
e npasa. C apyre cTpaHe, ycIoB 3a ofpebuBame npuspemene Mepe Bpahama
Ha paj je /la ce yuMHe BEPOBAaTHNUM IOTPaKMBame U OMacHOCT. Moxe ce
pehn fia je jemHOCTaBHMje YYMHMTM BEepOBAaTHOM HE3aKOHUTOCT peIlera O
OTKa3y, HETO yKas3aTu Ha IeHy OUMITIENHOCT. VImak, y ciydajy mpuBpeme-
He Mepe HOTPeOHO je YYMHNUTY BEPOBATHOM M OIACHOCT IIO IIOTPAXXMBabe,
IOK Ce y C/Iy4ajy 3axTeBara OJl/Iarama VM3BpIIeHa pelliea O OTKa3y TaKas
ycnoB He mocrasjba. CTora je 3afjaTak 3aIloC/IeHOT y 06a cTydaja TeXak. 3a
IOJHOIICHe 3aXTeBa 3a OfjIarame M3BpIIea 0 OTKasy mpegsubeH pok of
15 aHa of OKpeTama pajHor cropa.”> Kama je ped o mpuspemenoj Mepu,
OHa ce MOXKe TPaXUTH CBe JIOK M3BplIee He Oyne cruposeneno.” Hapame,

40 3akoH o usBpuIewy 1 06e36ebewy, Caymbenu inacnux PC, 6p. 31/2011, 99/2011 - pp.
3aKkoH, 109/2013 - opgnyka YC, 55/2014, 4yn. 297 ct. 1 Tau. 8.

41  3MO, u. 469.
42 3P, um 271.

43  3Hayaj MCITYHEHOCTM OBOT YC/IOBAa 3aKOHOJlaBal] HAITIAllABa TAKO LITO Ia HajIpe YBOAU
y jeJHOM CTaBy, a IOTOM IIOHaB/ba y Apyrom. Bua. 3P, um. 271 ct. 1 mcT. 2.

44 Mupxko Japuh, Topan Mapkosuh, ,Onnarame U3BpIlenha pelileba 0 OTKa3y yroBopa o
pany, 3awinuitia ipasa u3 pagHoi ogroca (per. 3opan VBouresnh), Beorpap, 2010, 162.
IIpumep ouuITenHe MOBpefie IpaBa MOCTOjM Kaja 3alloCTIeHN JoOuje pellierbe 0 0TKa3y
6e3 obpasnoxema.

45 3P, yn. 271 cT. 3.
46  3UO, un. 447 ct. 1.

584



OpryunBame 0 IPUBPEMEHOj MEPY y MHAMBUAYATHOM PATHOM CIOPY

YC/IOB 3a IOJHOIIEIbE 3aXTeBa 3a Ofi/laTarbe M3BpIlEha Pelleba O OTKA3y je
Ia je palHM CIIOp IIOKPEHYT, IITO 3HA4M [la Ce 3aXTeB 32 OfjIarame U3BplIena
pellierba 0 OTKa3y Mo>ke MOJHETH CaMO Y TOKY TIOCTYTIKa, a He u mipe.” ITpu-
BpeMeHa Mepa MOXKe Ce IPeJIOKUTH IIpe, y TOKY MM IOoC/e CY[CKOT MK
yIIpaBHOT IIOCTYIIKA, CBe JIOK M3BpIIeme He Oyne cruposeneno. OBo je mpep-
HOCT IIpMBpeMeHe Mepe 3aTO IITO 3aIlOCIeHM MOXKe [a Hobuje 3aIITUTy U
IIpe Hero LITO je IOKPeHYO PafHM CIOp. 3aTUM, POK 32 JOHOLIEHE pewersa
MHCTIeKTOpa je 30 maHa off JlaHa MOJHOIIeHa 3aXTeBa 3aroCeHor, pok 3a
oJIy4MBame O IMPUBPEMEHOj Mepu je 8 JaHa, a Kao WITO CMO BUJENMU, He-
kajg un kpahu. C 063MpoM Ha 3Ha4aj XMTHOT IIOCTyIamba, 3aIllOCIeHOM he
Kpahe yekame Ha OJIyKy HAJJI©)KHOT OpraHa OMTU OJ BelMKe BaKHOCTI.
KoHnauHo, ofjnarame M3BplIelma pelllelha O OTKA3y Ofi CTPaHe MHCIEKTOpa
pajia oCcTBapyje ce MCK/bY4YMBO Ha 3aXTEB 3aIlOC/IEHOL, a MPUBPEMEHY Mepy
Bpahamwa Ha paji Cyl MO)Ke OfpPefUTH M IO CIYXOEHOj MY>KHOCTM, Ha OC-
HOBY wiaHa 439 craBa 1 3akoHa o mapHM4YHOM HOCTYHKy. OBO je Takobe
IPeJHOCT IIPUBpEMEHe Mepe jep 3aIllOC/IeHV Ha OBaj HauMH MOXKe J0OUTU
3amTUTy U 6e3 CONCTBeHe VHUIMjATVBe, OPUIVjeTHIM IIOCTYIIabheM CyJa.
Ha 3Ha4aj akTuBHMje yore cyga y 4]ga,I[HI/IM CIIOpPOBMMaA YKa3aHo je U y pagy
MebhyHnapopHe opranusanuje paga.

W3 cBera HaBefeHOI MOXe Ce 3aK/byuUTM [Ja IpUBPeMeHa Mepa
Bpahama Ha pajg uMa ofipeleHe ITpefHOCTU y OGHOCY Ha O/Iarambe U3BpPIICHA
pelerma 0 OTKa3y Off CTpaHe MHCIIEKTOpa pajia, aiu fia y oba cirydaja 3armo-
creHoM Hehe OUTH jeTHOCTABHO A M37€jCTBYje OCTAHAK Ha Pafy.

IIT Iyt o mpuBpeMeHe Mepe Y MHAUBUAYATHOM PaJfHOM CIIOPY

3aI10C/IeHOM, Kao TYXXMOLY Y PaJHOM CIIOPY, PafiHM OTHOC IIPefCTaB/ba
U3BOP CpECTaBa 3a M3[p)XKaBame U OCHOB COLMjalHOT ocurypama. Crora,
M TIpUBpeMeHa Mepa, Kao f1e0 IOCTYIKA Y KOjeM LITUTY IpaBa M3 PagHOT
OI[HOCA, MMa BEMMKM 3Hadaj 3a mera.”’ OTy/a je BaKHO Pa3sMOTPUTH KOju
ycnoBu Tpeba ma 6yny ucnymenn ga 6u 6mna onpebhena npuBpemeHa Mepa,
Kao ¥ Ha4MH Ha KOjU CYZOBM IOCTYIIAjy ca IpefIo3nmMa 3a ogpehusame npu-
BpeMeHe Mepe.

47 3P, um. 271 ct. 1. 3amocnenn y3 3aXTeB 3a Ofi/laTarbe M3BpPIIEHa pellerha O OTKa3y MOf-
HOCH MHCIIEKTOPY paja TY>K0y KOjoM je IIOKpEeHYO pajiHi CIIop.

48 3P, ui. 271 cT. 4.

49 International Labour Organization, The role of the Court in a labour dispute, foctyn-
HO Ha afipecu: http://www.ilo.org/ifpdial/events/meetings/ WCMS_194726/lang--en/index.
htm, 10. 4. 2022, 1.

50 HapounTo npuBpeMeHa Mepa Bpahama Ha paji, jep oHa oMoryhaBa 3amocC/leHOM Ja TO-
KOM IIOCTYIIKa pajiy ¥ TUMe OCTBapyje 3apany u obesbebyje cebu ersucreHuujy.
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1. Ycnosu 3a oppehuBame npuBpemene mepe
y MHAUBYUAYATHOM PagHOM CIOPY

[TpuBpemeHa Mepa y pafgHoM cropy oppebyje ce o npaBunmma 3ako-
Ha 0 U3BpIIeY 1 06e36ehemy.”! 3akon o usBpuemy u 06esbehermy kao om-
1ITe ycoBe 3a ofpehuBarbe npuBpeMeHe Mepe IPOINCYje YNiberbe BepOBarT-
HVM IIOTPaXMBamba 1 YMiberhe BEPOBATHOM OIIACHOCTH IO IIOTPAXKMBAbE.
OBaj omuty Mofiern je caMuM 3aKOHOM O M3BpIIeky U 06e36eherny Monndm-
KOBaH y3 nmomoh Hekonmmko oxpepnaba.

Hajnpe, Beh y . 449 3akona o n3Bpuieny 1 o6esbehemy koju Hocu
HaCJIOB ,,yCTIOBU 3a ofipeh1Bame IpuBpeMeHe Mepe, CTaBOM 5 ce YBOZIU U3Y-
3eTaK Of] IIpaBM/Ia a je M3BPIIHY IIOBEPIJIAL] JY)KaH Ja YYMHU BEPOBATHOM
OTIACHOCT TIO TOTpakuBame.”> HanMe, yKOTMKO M3BPIIHU TIOBEPUIAL] YN -
HJL BEPOBATHUM Jja MI3BPIIHM AY>KHMK MOXe 300T IpuBpeMeHe Mepe IpeT-
pIIeTH caMO He3HATHy INTeTy WM [ja IIOTpakMBambe Tpeba [ja ce UCIYHU Y
MHOCTPAHCTBY, He MOPA YMHITH BEPOBATHOM OTIACHOCT TIO TIOTPKMBambe.
Tlaksie, 3akOHOaBal] eMVMIHMIIE YCTIOB OIACHOCTY aKo je BepoBaTHO 7a he
M3BPLIHM TYXXHUK 300T IpMBpeMeHe Mepe IPeTPIeTI CaMO He3HATHY IITe-
Ty. VMlako M3BpIIHM NOBEpUIAL] y OBOM C/Ty4ajy He MOpa YMHMUTU BEpOBArT-
HOM OIIaCHOCT, MOXKe ce pehu ja je unmeme BepoBaTHMM ja he M3BpuIHM
Iy>XHUK IIPeTPIIETH CaMO He3HATHY IITETYy 300T IpMBpeMeHe Mepe ¥ PaHOM
CIIOPY 3aXTeBHO, jep he peTKo Kafia IOCTOAABILY, Ka0 M3BPIIHOM AYXKHMUKY,
TIIpefiCTaB/baTi CaMO HE3HATHY LITETY Ja 3allOCTIEHOM Koju je BpaheH Ha paj

ucitahyje npumama, o6esbebyje sgpase u 6e3benHe ycmoBe paga, UTH...

Y . 450, 3akoH o u3BpIIewY U 06e36ehemy yBoay mpeTnocTaBKy
OIIACHOCTH TI0 HOBYAHO NMOTpaXKVBaibe, Ile Habpaja claydajeBe y Kojuma ce
IPeTIIOCTaB/ba fIa OIIACHOCT IIOCTOjU, YnMe ocnobal)a N3BpIIHOT OBepyoNa
TepeTa YMibeha BEpPOBATHOM OIIACHOCTH.

51 Kao mTO je MOMeHYTO, NpaBuIa O MPUBPEMEHOj MEPU Cafip)KaHa Cy U y 3aKOHy O map-
HMYHOM IIOCTYIIKY, 3aKOHY O 3abpaHM NUCKpUMMHAIMje, 3aKOHy O 3alITUTH y36y-
IbUBaYa, 3aKOHY O CIIpedyaBaiby AMCKPMMMUHALMje 0coba ca MHBATMAUTETOM U 3aKOHY
O CIpevyaBamby 3/10CTaB/batba Ha papy. MebyTI/IM, HUjeflaH Ofj HaBeJeHUX 3aKOHA He
IIpOMMCyje fpyradnuje ycnose 3a ofpehuBame mpuspemere Mepe.

52 3aKoH Ha OBOM MECTY HOTPELIHO KOPUCTH U3pas ,lokaxe. Ha HaBefjeHy HefoCTIeHOCT
ykasaHo je y nmuteparypu. Bux. M. Hukonuh, H. Ilapkuh, 750.

53 VYcnoB unmbera BEpOBATHUM IOTPAXXUBaba OCTaje.

54  Ospe roBOpuMO 0O IpUBpeMeHOj Mepy Bpahama Ha pan. Y jemHOM CrTydajy u3 Impakce je
3al0CiIeHy, npefiaxyhn npuspemeny mepy Bpahama Ha paji, MCTakao fa 6u HoCIoza-
Bax| BpahameM 3aIOCIeHOT Ha paj] IIPeTPIIe0 CaMo He3HATHY LITETY, 10K je IOC/IofaBaIl
HaBeo YIPaBo Ja 61 TpIIeO BEMMKY IITeTy 360r MCIUIaTe 3apajie M APYTUX NpMMamba.
Bup. Pememe IIpsor ocHoBHOT cyma y Beorpanmy 5 IT1 6p. 111/21 op 11. 2. 2021. roguse,
U3 apXmBe Cyja.
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UYnanoMm 452 mpommcaHO je fa Ha IpejIor M3BPLIHOI IIOBEpUOIIa,
CYZL MOXKe OfpefuTy IpUBPEeMEeHy Mepy U Kajja OH He YYMHM BE€pPOBAaTHUM
MOCTOjalbe MOTPAXXMBAA M OIACHOCT 110 MOTPAXKUBAME, AKO Y POKY Ofipe-
beroMm y pelersy 0 mpuBpeMeHOj Mepu IOIOXKY jeMCTBO 3a LITETY Koja 6u
U3BPIIHOM JY>KHUKY MOITIa OMTI HaHeTa ofjpehuBameM U U3BpIIeHEM IIpH-
BpeMeHe Mepe. OBO pelllerbe, Mako ocnobal)a M3BPIIHOT MOBepyOLa TepeTa
Ylibeha BePOBATHUM IIOTPAXKMBaMha U OIIACHOCTY, MMa JOCTa HELOCTAaTaKa.
[IpBo, mMOCTOje U3BPILIHM TOBEPMOLM KOjyI He MOTY Ja IIOJI0XKe jeMCTBO 360T
HeJI0CTaTKa CpeficTaBa, Te je oBa MOryhHOCT 3a BMX caMo HoMMHaNMHA. OBaj
HeJIOCTATaK je MOCeOHO NPICYTaH KaJa je ped O 3aII0C/IeHNMa Kao M3BPIIHUM
IIOBEPMOLMMA, jep CY IbUXOBe MMOBMHCKE IIPUINKE TOTMKO HEIIOBO/bHE Jia Y
Be/IVIKOM Opojy cry4ajeBa HeMajy CpefiCTBa 3a CYACKY TaKCy Ha IOJHOLICHe
Tyx6e.”> JIpyro, jeMCTBO 3aMemyje UMHere BEpOBATHUM TOTPAKMBama 1
OIIACHOCTY, 4MMe OTBapa IyT MINMKAHMPAKBY M3BPIIHUX AYXKHUKA Of CTpa-
He HaBOJHNX M3BPLIHMX IIOBepuala Koju HeMajy IOTpaKuBame Koje Ou
06e36ehuBany mpuBpeMeHOM MepOM, alu VMMaAjy CpPeACTBa 3a IIOJIararbe
jemctBa.’® OBa 3aMepKa je y paJIHOM CIIOPY TEOPUjCKOT KapaKTepa ¢ 063u-
pOM Ha IIOMeHYyTe TellKe MMOBMHCKe IPUIMKe 3alOCTeHNUX, alll He MOXKe
ce y mornyHocty uckpyuntu. Hajsag, moryhHocT ogpehusamwa npuspemene
Mepe Ha OCHOBY II0JIOJKEHOT jeMCTBa MOXKe YUMHUTY [ja M3BPIIHY IIOBEpUIALL
0JIaKO IIpefjIaXe IpUBpeMeHy Mepy 6e3 030M/bHOT carjefjaBama CBOje Ie/o-
KyTIHe TIO3MIIVje ¥ U3T/IeNa 1A YCTIe Y CTopy”’ (TIoarambe jeMCTBa M3BPITHOT
nosepuona ocnobaha ummema BepOBaTHUM IOTPAXKVBalba 1M OIACHOCTH,
YyyMe My Jjaje MOTYhHOCT #a Ipemake NpUBpeMeHY Mepy 6e3 IpencTa-
Be 0 HaYMHYy Ha Koju he moKasmBaTK YMIbeHUIlE HA KOjUMa 3aCHUBA 3aXTeB
y NOCTYIIKY, Te Cé MOXKEe MCIOCTaBMTHM fla He MOXKe [JOKa3aTy IIOCTOjambe
HNOTpaXNUBamba, IITO BOAU OfOMjamy TY>KOEHOr 3axTeBa, a LITO 3HAYM He-
OCHOBAHOCT IIpMBpPEMeHe Mepe, U IIPABO M3BPLIHOT AYXKHUKA Ja TPaXK! Ha-
KHajy 1iteTe). Y CTPaHOj IPaBHO] TeOPUjH, MaK, OO je IpeIora ja ce Kao
jer1Ha NMpeTHOCTaBKa 3a ofpehuBame MpuBpeMeHe Mepe IIOCTaBy MOJIarambe
jeMCTBa, Y3 YCIOB Jla TYXKMOYEB 3aXTeB HUje OYMITIETHO HeoCHOBaH.”® To
61 moppasyMeBajio ayTOMaTCKO ofpebuBame mpuBpeMeHe Mepe Ha OCHOBY

55 To mpemno3Haje 1 3aKOH O CY[ACKUM Takcama. Bup. 3akoH o cynckuM Takcama, Crysxcbenu
inacnux PC, 6p. 28/94, 53/95, 16/97, 34/2001 - gp. 3akoH, 9/2002, 29/2004, 61/2005,
116/2008 - mp. 3akoH, 31/2009, 101/2011, 93/2012, 93/2014, 106/2015 n 95/2018, Taxce-
Ha tTapuda, TapudHuu 6poj 1, HanmomeHa, tauka 10.

56 Cuanma Tpusa, Bemumup Benajen, Muxajmo Huka, Cygcko usspuiHo iipaso, 3arpe6,
1980, 355.

57 TeHpeHIMja je MAPHMYHMX CTPAHAKA, HAPOUMTO Yy MHULMjaTHUM asaMa MOCTYIKA, Ja
6yly ONTMMUCTMYHE Y Besy ca ycrmexoM y cmopy. Bup. John Leubsdorf, ,Preliminary
Injunctions: In Defense of the Merits®, Fordham Law Review, Vol. 76, Nr. 1/2007, 43.

58 HaBepieHO paBUIO HOCY Ha3uB ,liability rule. Bugn. ]. Leubsdorf, 34.
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IIOJIOXKEHOT jeMCTBa. 3a Pa3/MKy Off HaBefIeHOT pelllerba, 3aKOH O M3BPLIEHY
u 06e36ehewy mponucyje fga cyn moxce (IIOABYK/Ia ayTOPKA) ORLPERUTH IIPU-
BpeMeHy Mepy Ha OCHOBY IIOJIOXKEHOT jeMCTBa. Pajiy 3aiuTuTe off 3/10yIOTpe-
6a Ha Koje cMO yKasa/mu (BeKCaTOPHO IOCTYIambe M3BPIIHMX IOBepMIalia),
olieYjeMo Ja je pelere fomaher mpasa 6osbe.

Konauno, wranom 455 mpemsmbeHo je kama je mpuBpeMeHa Mepa
Heyi03Bo/beHa. Huje 103BO/BEHO fla ce ofpeny NmpuBpeMeHa Mepa paju obe-
36ehera HOBUAHOT MOTPaXKMBamba aKo IIOCTOje yC/IoBM 3a ofpehuBame gpy-
ror cpezcTBa obesbehema kojuM ce mocTivke ucta cBpxa. OBaj wiaH ce Ty-
Mauyl y KOPUMCT M3BPIIHOT IOBepuola u3 ciepeher pasmora: mpuspeMeHa
Mepa je Hajcnabuje cpencTBo o6esbebhema,”® Te 3a6panom onpehusama mpu-
BpeMeHe Mepe Kaja ApyruM (jaunm) cpecTBoM obesbehema Moxe fa ce mo-
CTHUTHE JICTa CBPXa, IIOACTIYEMO U3BPIIHOT OBepuolla fAa eduKkacHuje Kopu-
ctu cBoja npasa.’’ Onpasmanoct oBe ofpenbe Tpe6a TPAKUTH Y HETOCTATKY
IPaBHOT MHTepeca M3BPIIHOT IIOBepMOLA [a Hpejaxe NPUBPEMEeHY Mepy
ako mMa MoryhHocT fa mobuje obesbeheme jader muTensurera.” CraBoM
2 MCTOT WIaHa IIPOINCAHO je fja Hije HO03BO/bEeHO OfipehuBarme mpuBpeMeHe
Mepe KojoM 6u ce 3abpaHuiio crpoBolerbe U3BpIIeka. 3al104eTO U3BPLICHe
OfiBYja Ce IO COICTBEHMM IIpaBWIMMa, Te OM HpUBpeMeHa Mepa OBaKBe
CaipKuHe HapylllaBaja HheroB MHTETpUTeT. ,lIpuMeHa TakBe ‘TIpUBpeMeHe
Mepe’ CYIITMHCKY 3Ha4M Ja CyAuja KOjy JJOHOCU TaKBy ‘TpPUBPEMEHY Mepy
3abpatbyje [a ce CIIPOBOM pellletbe O U3BPLIEHY Koje je JOHeO APYyru Cyauja
TOT MCTOT Cyfia U Koje je Hajuemnrhe IIOCTaIO MPaBHOCHAXHO.

AnanmzoM pelera 13 goMaher 3akoHa 071asy ce K0 3aK/bydKa fia Cy
ycnoBu 3a oppehuBarme ImpuBpeMeHe Mepe Koje OH Ipomucyje yckmahern
Ca IeHOM CYIITMHOM M CBPXOM, a y3 yBaKaBame IoTpeOe [ja ce IOJI0XKaj
M3BPIIHOT [TOBEPMOLA Y HEKMM CTy4ajeBiMa OJIAKIIA, jep UMiberhe BepoBaT-
HJM IOTPa)XMBatba ¥ OIACHOCTY HUj€ jefHOCTaBHO.

2. (He)mpunaroheHocr ycnoBa nponucaHnx 3aKOHOM O U3BPIIEHY
n 06e36ehemwy pagHom cnopy

[Ipema onmTuMm npaBwIMMa 3akoHa O U3BpIIewY U 06e36ebhemy
KOja Ce HPUMEYjy U Y PafHOM CIOPY, 3aIOC/IeHN Tpeba [a yuuHU Bepo-
BaTHVM IIOTPaKMBame ¥ ONACHOCT fa he 6e3 mpuBpeMeHe Mepe HaMMpembe

59 H. bopgupora, 517.

60 ,CrpeuaBa ce HemoTpe6HO Tepehere fyXXHNKa, a IOBepuall ce yuyhyje ga Tpaxu jade
06e36eheme Ha Koje nma npaBo“. Bopusoj Craposuh, Komenitiap 3akona o uzspuiHom
docimyiky (3akoHogascitieo, weopuja, ipaxca), Hosu Cagp, 1991, 651.

61 C. Tpusa, B. benajen, M. Tuka, 346.

62 Huxona bopupora, Boguu 3a fipumeny 3axona o usmexnama u goilyHama 3aKoHa 0 u3ep-
wery u obesbehery, beorpan, 2019, 94.
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HoTpaKuBamwa OuTK ocyjeheHo MM 3HaTHO OTeXXaHo ja 6u My 6maa oppe-
bena mpuBpemeHna mepa.

HavenHo, 4nmeme BepOBATHMM IIOTPAKMBamba je OIpaBHaH YCIIOB
3a onpehuBame mpuBpemene mepe, MMajyhm y Bupy fa je cBpxa mpuspe-
MeHe Mepe obesbeheme morpaxuBama, Te fa Y OfICYCTBY BepoBaTHohe nma
MOTPAXMBame MIOCTOjU, HEMa MeCTa HM NpuBpeMeHOj Mepu. IIpuBpemeHa
Mepa je, Kao M Jipyra cpefcrBa obesbebhema, akiecopHa 1 He MOXKe OUTH
cama cebu uwp. Vctuna je ga y HniujarauM $azama MoCTyNKa YIyIITAmbe
y TIpOIleHy TOCTOjarba MOTPAXMBAba YITABHOM TMOApasyMeBa Harabama.®
Ho, kako je moctymak o6esbebema mocTymak NpenMMUHApHe 3allTHUTe,
yCIIOB BepoBaTHOhe IOCTOjama MOTPaKMBakba 3a JJOHOLICHE OJJTyKe O IIpH-
BpeMeHO] Mepu je mpuMepeH. MehyTum, unmmeHuna fa ce He o4ekyje Of
M3BPIIHOT II0BEPUOLIA f1a HECYMIbUBO JJOKa)XKe IIOTpaXkK1Bame, Beh fa ra yun-
HI BEPOBaTHNUM, He YMHU ETOB 3a[aTaK jefHOCTaBHYM.

JIpyru ycioB Koju je KyMyTaTMBHO IIPOINCAH Ca YMIEEeM BEpOBaT-
HJIM IIOTP)XXBabha je YNiberbe BEPOBaTHOM omacHocTi. Kao mTo je pedeno, y
cy4ajy o6e3beherpa HOBYaHUX OTPaXMBamba, Pajy ce O Cy0jeKTUBHOj Oma-
CHOCTH, a y crIy4ajy obe3beherra HEeHOBUAHNUX ITOTPaXKMBamba O 00jeKTUBHO]
OIACHOCTI.

Curyanuja y Kojoj 3amocneHu o6esbehyje HOBYaHO mOTpakuBaibe
IpeMa IOC/IOfaBLy je TeOPMjCKa, M OBaKBUX Cy4ajeBa y IPaKCU TOTOBO
ma Hema. Pasyor je y cmepehem. OGesbeberme HOBYaHMX IOTpaKMBamba
YC/IOB/BEHO je IIOCTOjarbeM CYOjeKTHMBHE ONACHOCTHM, Koja HOfpasyMeBa ja
je yuMmeHO BepoBaTHUM ja he 6e3 mpuBpeMeHe Mepe M3BPIIHM IY>KHUK
OCYjeTUTM VIU 3HATHO OTEXATU HAIUIATy NMOTpaKMBamwa TuMe 1To he cBojy
VIMOBVHY WIM CPefcTBa OTYhHWUTH, IPUKPUTM WIM HA APYrM HauMH HBUMa
pacronaratu. Uumeme BepOBATHOM CYy0OjeKTMBHE OIIACHOCTY MOJpas3yMe-
Ba yKasuBame Ha KOHKDETHe pajitbe M3BPIIHOT Ayxunka® umju je epekar
TakaB fla he ocyjeTuTm mnam 3HaTHO OTEXATV HAIUIATy IOTPaXKMBamba.
Jlakie, HEONXOIHO je YYMHMTY BepoBaTHMM fa he ¥MMOBMHa Koja mpeocTa-
He HaKOH paclojarama M3BPIIHOT JY)KHMKA OUTM HeJOBO/bHA 33 HAIUIATY
noTpaxuBama. [lomasehu op Tora mga MMOBMHA IIOCTOAABIA 110 IPABUIY IO
CBOjOj BPEJHOCTM BUIIECTPYKO NpeBasuiasyl BUCUHY IOTPakKMBama 3aIlo-
CJIEHOT, IOIa3) Ce 10 3aK/by4Ka Jla 3aII0C/IeHN YIIABHOM HeMajy noTpely 3a
IPUBPEMEHOM MEPOM.

63 J. Leubsdorf, 34.
64  Anexcanpap Jaxumh, Ipahancko tpoyecro Gipaso, beorpan, 2013, 885.

65 TIlorpe6Ho je ma edexaT pammy Ay>KHIUKA Oyfe ocyjehere MM 3HaTHO OTeXarbe HaIlIaTe
IIOTpaXNBaa; HE TPAXXU C€ IErOBa KpUBMIIA VIV BOJba yCMepeHa Ka HacCTyIlalby OBOT'
edekra. b. Craposuh, 653.

66 Vsysenu cy moryhu kafa cy y HuUTamy IpPUBPENHM CYOjeKTV Mare eKOHOMCKe CHare
Y Y7031 HOC/IOfABIIA, aly MO HPaBIITY 3allOCTIeHN HeMajy moTpeby 3a ob6e3behuBamem
HOBYAaHUX MOTPAKMBAMA.
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C mpyre crpaHe, o6e36ehere HeHOBYAHNX MOTPAXKMBAA YCIOB/BEHO
je mocrojameM 06jeKTMBHE OIACHOCTH, KOja IOfIpasyMeBa fla je yYMIEHO
BepOBaTHUM Ja he 6e3 mpuBpeMeHe Mepe UCIyIbeme IOTPaKUBamba U3BP-
IIHOT TOBepuona 6utu ocyjeheHo mm sHaTHO orexxaHo wm fAa he 6uru
ynorpeb/beHa Cula MIM HACTaTU HEHAJOKHAAMBA IITeTa. Y PAJHOM CIIO-
py, Hajuemhe je ped o ob6esbehewy MOTpakMBamba MOHMINTEHA pellerha O
oTKasy ca BpahameM Ha paj npuBpeMeHOM MepoM Bpahama Ha pap. JJakre,
OCTaHaK 3aIlOC/IEHOT Ha pajly TOKOM pafiHOT CIIOpa Ha OCHOBY IIpMBpeMeHe
Mepe Bpahama Ha paji yC/IOB/bEH je UMiberheM BEepOBAaTHMM IOTPaKUBAMbaA I
OITACHOCTH II0 MOTpakmBame. IlocTaB/ba ce nmuTame: ako 3aloC/IeHN yCIle fa
YYMHU BEpOBAaTHUM IIOTPaKMBame, OJHOCHO Jla je OTKa3 He3aKOHUT (LITO
je yIImaBHOM BeoMa 3aXTEBHO), 3ap je MOTPeOHO YCIOB/baBaTU HEroB OCTa-
HaK Ha pajly HOJATHOM IIpeTNocTaBKoM? KOMIIIMKOBAH IYT /10 NpUBpeMe-
He Mepe Bpahamwa Ha pajj YMHM Ja IOCTOAABYEBO HE3aKOHNUTO IOCTYIambe
MO)Ke OCTaBMUTM 3aIIOCTIEHOT KOju He MOXKe Ja mpoHabe mpyro samocneme
€r3JCTEHLIMja/IHO YTPOXKEHUM [0 IIPABHOCHAXKHOT OKOHYamba PaJHOr CIIOpa
y KoMe O HaBeJleHa He3aKOHUTOCT pelllerha 0 0TKa3y 6ma yrephena, Te or-
Ka3 MOHMIITEH, a 3anociaeHy Bpahen Ha pap. ErsucreHumjamxa curypHoct
KOjy OCTaHaK Ha pajJly TOKOM PaJiHOT CIIOpa IIPy>Ka 3allOCIEHOM HajaXKe Jia
Ce MICTU TOf[pasyMeBa, a He YCII0B/baBa KOMIITIEKCHUM IpeTnocTaBKama. Cro-
ra, IOJIOXKaj 3aIlOCIEHOr M pas3no3y IpaBuyHOCTH Hamehy ,npebanyBame
TepeTa“ Ha IOCTOAABIA Y CMUCTTY ITOAacKa Off peTIocTaBKe fa he 3amocre-
HJM OCTaTM Ha pajly TOKOM Tpajama pajHOr CIopa, a y3 MoryhHocT fa mo-
C/I0fiaBall yKake Ha IIOCTOjambe pasjiora KOju YMHe OCTAHAK 3aIloC/IeHOT Ha
pany Hemoryhum. ITocrmopmaBan 6u, mprMepa pajiu, MOTrao fia ce CyIpoTCTaBI
OCTaHKY 3aIIOC/IEHOT Ha pajly aKo je Ipupoja MoBpesie pagHe obaBese, OHO-
CHO HEINOUITOBamba pajiHe AMCIUIUIMHE UM ITOHAIIAME 3aII0C/IEHOT TAKBO J1a
He MO)Ke Jla HacTaBU paj Ko nocnopasua. OBakBy GhopMymIanyjy KOpucTu
4/1. 165 cTaB 1 Tayka 3 3aKoHa O pajy KOju IPOIMNUCYje [ja 3al0C/IEHN MOXe
fa 6yzme MpMBpEeMEHO yHa/beH ca paja aKo je IpUpoja IoBpefie pagHe 00a-
Be3e, OHOCHO HEMOIITOBaka pajiHe NUCHUIUIMHE WM MTOHALIAE 3aIoc/e-
HOT TaKBO JIa He MOXKe /la HaCTaBM paji KOf| IIOC/Io/jaBlia IIpe CTeKa POKa U3
y1aHa 180 craB 1 oBor 3akoHa. Jlaksie, ako je He03BO/bEHO MTOHAIIAbE 3aII0-
CJIEHOT PA3JIOT 3a IIPUBPEMEHO ya/bebe Ca Pajia, OHO MOXKe OMTHU U passior
Jla 3aIl0CJIEHM He OCTaHe Ha pajly TOKOM Tpajama PajfiHOr CIIopa jep je ratio
UICTU — CIIPEYUTH NPUCYCTBO 3aIIOCTIEHOT Ha pajy Kako He 61 peMeTyo paj
KOJJ, IIOC/IOfABLA MY MY M3a3/Ba0 LITETY.

OBakBo pelleme, IpeMa KojeM ce IoJ1a3y Of TOTa Jja 3all0CTIEHN OCTaje
Ha pajly TOKOM Tpajara pafHOT cropa (y3 HeKe M3y3eTKe), a Ha IOC/IOfIaBIy
je Ima yKake Ha OKOJIHOCTM KOje OCTaHaK 4YMHe HeNPUXBAT/bUBUM, Cafip>KU
HOPBEIIKO NIPaBo. Y HOPBEIIKOM IIpaBy 3allOCTIEHM MMa IIPaBo Jja OCTaHe Ha
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pajiy CBe 0K PaJiHM CIIOp TIOBOJIOM HE3aKOHUTOT 0TKa3a Tpaje.®” OBo mpaBo
HasuBa ce ,[IPaBO 3aIIOC/ICHOT Jla OCTaHe Ha pafHoM MecTy". Ilocnomasan je
Taj KOjU MOpa 3aXTeBaT Off CY/a fia 3aIloC/IeHN Oy/ie ya/beH ca pajia TOKOM
HOCTYIIKa, ¥ TO IIOJ] YC/IOBOM /1A je HePa3yMHO Jia 3aIl0C/IeHN OCTaHe Ha pajy.
Y XpBaTCKOM IIpaBy je ImpefBuheHO [ja YKOIMKO Ce CaBeT 3al0CTIeHNUX IPo-
TMBU BaHPEJHOM OTKa3y, a PaflHUK y CY[ACKOM CIIOpPY OCIOpaBa JOIYIITe-
HOCT OTKa3a ¥ TPaXKy Off IIOCTIOAABIIA Ia Ta 3a/Ip)KV Ha pajly, OCI0AaBal] je
Ay>KaH fia pajHMKa BpaTu Ha paj] y POKy Off OCaM JjaHa Of IaHa JOCTaB/barba
obaBelITemba 1 JJOKa3a O MONHOIIEY TyXXOe 1 Mopa ra 3afip>KaTu Ha pagy
7o oKoHuama cyzckor criopa.®® Takye, u y xpBatckom mpasy Bobeme paji-
HOT CIIopa IOBOZIOM (BaHPENHOr) OTKasa yroBopa O pafy, Y3 YC/IOB [ia My
Ce IPOTVBMU CaBeT 3aIlOC/ICHNX, IIOfpasyMeBa OCTaHAK 3aIIOC/ICHOT Ha pajy
TOKOM Tpajama mocTynka. IlocmomaBan uma MoryhHOCT fja Tpaxkn off cyna
ma ra ocmobony obasese Bpahama 3allOCTIEHOT Ha paji TOKOM CIOpa VKO-
JIMKO je HPOTWB/beHe CaBeTa 3alOCIeHNX BAHPEJHOM OTKa3y OUYMITIETHO
HeyTeMe/beHo. Hemauko npaBo canpxu cnefehe peleme: yKOIMKO caBeT 3a-
IIOC/IEHNX He Ja CaIJIACHOCT Ha PelOoBaH OTKa3, a 3aIlOC/IeHU je IIOKPEHYO
PajHy CTIOp, TIOCTOAABAL MOPA OCTABUTH SAOCTIEHOT Ha PajIHOM MECTY Ha
IHeroB 3aXTeB JI0 OKOHYama cy/ckor moctynka.%’ Tlocnozapar Mosxke Tpaxu-
TH Of CyJa fa ra ocmobony oBe o6aBe3e ako 61 My OCTaHaK 3aIlOCTIeHOT Ha
pajly TIIpeficTaB/ba0 HepasyMaH TepeT WM je IPOTHUB/bEHe CaBeTa 3aIociie-
HJX OYUITIEFHO HEOCHOBAHO, UTH...

Ancrpaxyjyhu oppebene pasmmuuTocTy HaBefleHMX pellema (ma m
je ped o peoBHOM WM BaHPEIHOM OTKasy, fja ju Hocroju ydemrhe caBe-
Ta 3al0C/IEHNX, UTH...), CMaTpaMo jia 61 camo Bobeme paJHOTr CIIOpa, OFHO-
CHO IIOfIHOIIEHe TYX0e y Kojoj ce mcrude HE3aKOHMTOCT OTKasa, Tpe6an0
/la TIOfpasyMeBa OCTAaHAK 3aMOCIEHOT Ha paiy.’” Yak M MHAMIMjA 12 je OT-
Ka3 He3aKOHUT Tpebaso 6u ja Oyzne [OBOJ/bHA Jja 3allOC/IEHN OCTaHe Ha pajy
TOKOM PajHOT CIIOpa, a IOC/IOfiaBIly Tpeba HaTH HPWINKY Ja Ce OCTaHKY
YCIIPOTHUBM, aKO ¥IMa OIIpaBJjaHe pasjiore.

YBoberme 0BaKkBOT pelllerba y Hallle IPaBo MOfIpasyMeBaso 61 fa ocTa-
HAK 3aIIOCTEHOT Ha pajiy TOKOM pajiHOT criopa Oyne MCK/bY4IMBO perylincaH
HOpMaMa MaTepujanHor mpasa.” Jlo cajja je 610 perymucaH M HOopMama

67 Hopewmxku 3ak0oH O pajHOM OKPYXKelY, PafHOM BpeMeHy U 3aIUTUTI 3aIlOC/Ierha U3
2005. ropune (Lov om arbeidsmilje, arbeidstid og stillingsvern), mornmassme 15, wr. 11.

68 Xpsarcku 3akoH o pany us 2020. ropune, Hapogre nosune, 6p. 93/2014, 127/2017 u
98/2019, un. 150, cT. 9.

69 Hemauky 3akoH O caBeTy 3amocieHux u3 1972. roguue (Betriebsverfassungsgesetz),
1. 102.

70  Ilop ycmoBOM Ja 3aXTeB Hije OYMITIENHO HEOCHOBAH, PasyMe ce.

71 Pemema HOPBEIIKOTL, XpPBAaTCKOT I HEMAYKOT IIpaBa €0 Cy MaTepI/IjaHHOHpaBHI/IX IIpomnn-
Ca — HOpPBEUIKOT 3akoHa 0 PagHOM OKPYXX€IbY, paTHOM BPpEMEHY U 3alITUTH 3aII0C/IEHA,
XpBaTCKOTr 3aKoHa 0 paay 1 HEMa4dKoOr 3akoHa 0 CaBETY 3aIllOCTIEHUX.
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MaTepujaIHoT [IpaBa —OJyIarame U3BpIIeka pellielba 0 0TKa3y Off CTpaHe MH-
CIIeKTOpa pajia, ¥ HopMaMa IIPOLIeCHOT IIpaBa — IpyBpeMeHa Mepa Bpahama
Ha pajl. YBobhemeM IpejIoKeHOr pellera n3ryomia 61 ce morpebda u 3a mpu-
MEHOM MHCTUTYTa OJjlaraia M3BpLIeHa pellemha 0 OTKa3y 1 3a IPYMEHOM
npuBpeMeHe Mepe Bpahamwa Ha paj jep Ou caMo IOKpeTame pagHOr CIO-
pa moapasyMeBaso fia 3allOCTIEHM OCTaje Ha papy, Te He 6u 610 morpeban
IETOB 3aXTeB/IIPeIOT ycMepeH Ha To. IIpaBujio oBe cafip>kuHe 61710 611 1e0
MaTepujaTHIX ofpenabda — 3aKoHa O papy.

[ToMeHyTO pelllerbe pacTepeTIo OM 3aIOCTEHOT U YHENIO CUIYpPHOCT
Y 1ETOB MIOJI0XKaj, a/IM MICTO TaKO He OM OCTaBM/IO MOC/IOfABIIA Oe3 MpuInKe
Jia ITUTY CBOje MHTepece.

3. IToctyname cymoBa o npemnosuma 3a ogpehusame
IpUBpeMeHe Mepe Y PaffHOM CHOpy

Kao mTo je momeHyTo, ciydajeBu y KojuMa 3amocieHn ob6esbebyje
HOBYAQHO IOTPaKMBame IpeMa IIOCTOAABLY Y IIPAKCK CY U3y3€THO PETKU U
6e3 Beher 3Hauaja, 13 Halpes 06jallbEHNX pasJIora.

Kapa je ped o o6e36ehery HeHOBYaHUX IOTpaXkKMBama, Hajuyemrhe je
ped 0 IIOTpaKMBamby KOje ce CACTOj| Y 3aXTeBY 3a IIOHNIITEE Pelllerba O OT-
Kasy ca BpahameM Ha pafp Koje ce 06e36ehyje mpuspemenoMm Mepom Bpahama
Ha paj. Y mpepiosnMa 3a ofpehuBame nomMeHyTe mpuBpeMeHe Mepe yIIaB-
HOM Ce UCTHYe MOCTOjatbe 00jeKTMBHE ONACHOCTU Y OONIMKY HacTaHKa He-
HaJOKHaaMBe LiTeTe. 3amocneHy Hajuenthe HaBoge ma he 6e3 mpuBpeme-
He Mepe Bpahamwa Ha paJj 3a HBJX HACTaTU HEHAJIOKHAJluBa INTeTa jep Cy
er3VCTEeHIMjaTHO YTPOXKEHN TOKOM Tpajarba pajHoOT CIopa, 300T HefocTaTKa
CpeficTaBa 3a M3Jp>KaBambe.

IIpuMepa panu, y jefHOM Cly4ajy 3aIllOC/IEHM je IOfIHEO INPEMJIOr 3a
onpebuBame npusBpemene Mepe Bpaharma Ha paj y pajHOM CHOpPY Koju 3a
IpeaMeT MMa IOHMINTEhe pellerma 0 0TKasdy 1 Bpahamwe Ha paj. [Torpaxn-
Bame je YMHIO BepOBaTHMM HaBofehu fa je oTkas mobuo 36or 3agobujeHe
TeIIKe Te/leCHe MOBpefie Ha pany (aMIlyTMpaHa TPy IPCTa JecHe PyKe, U TO
360r HEMCIPABHOCTY MOC/IOaBYEBE MAIVHE KOjOM je PYKOBao Ha pagHOM
MecCTy), a He 300T M30CTaHKa ca paHOI MeCTa /iBa y3aCTOIHA JIaHa, KaKo je
y pelliey 0 OTKa3y HeTa4HO HaBefeHO. Y NPUJIOT MIOCTOjalby OMACHOCTH IO
HOTpaKMBambe HaBeo je ja he 6e3 mpuBpeMeHe Mepe 3a Wbera HaCTaTy HeHa-
JOKHA/IVBA LITETa jep HAKOH JOOMjeHOT OTKa3a HeMa CpeficTaBa 3a XXMBOT, a
He MO>e Jia mpoHale HOBO 3amociere 360r npeTpibeHe nospere. Cyx je on-
610 IIpefyIor jep je Hallao Ja yCIOB IMOCTOjalba ONACHOCTY IO MOTPaKMBAbe
HUje NCIYIbeH.

72 Pememe JIpyror ocHoBHOr cyma y Beorpangy 1 IT1 6p. 21/14 ox 21. 3. 2014. ropuHe, 13
apxmBe Cyfa.
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Y mpyrom cmyu4ajy, 3amocieHa je Takohe mopHena mpemior 3a ofpe-
busame nmpuspemene Mepe Bpahama Ha paj y paJHOM CIIOpY KOju 3a IIpefi-
MeT MMa IOHMIITeke pellerma 0 0TKady u Bpahame Ha paj. Pagy unmema
BEpOBAaTHUM IOTPaXMBamba JMCTAKIA je fIa je JoOMIa pellleme O OTKasy 6e3
06pasoxema, ! TO Ka0 OCBETY 3a IOJHOIIeHhe TY>X6e 360r MobuHra. Pangn
4Jbeha BEPOBATHOM OIIACHOCTY IO MOTpPaXKMBame, MCTAaKIA je fa he Oe3
IpUBpeMeHe Mepe 3a by HacTaTy HeHaJJOKHAJ[yBa IITeTa jep je caMoXpaHa
MajKa Koja HeMa HUKAaKBUX cpeficTaBa 3a xuBoT. Cyz je ogbuo mpenjior jep
je HaIllao Jja YC/IOB OIACHOCTM II0 MOTPaXKMBakhe HIje UCIYIhEeH jep TyXMba
HIje Y4MHIIa BEPOBATHYIM Jia je IpUBpeMeHa Mepa IorpebHa ia 6u ce cripe-
4)0 HACTaHAaK HEeHAJOKHAJMBe IITETe, a MIOCEOHO LITO IO IPaBHOCHAKHOM
OKOHYamby CIIOpa M €BEeHTYaTTHOM YCBajamy TYXOEHOT 3axTeBa, wililellia pe-
NATUBHO 71aK0 MOde Guitiy oifikniorwera (TOBYKIa ayTopKa).”>

OBo cy mpumepu Koju MOKasyjy KpyTOCT NPUCTyIA Cy/l0Ba y Ipolie-
HJ VICHYHEHOCTY YCTI0Ba OIMACHOCTY IO IOTPaKMBambe IPU OJ/Iy4MBaby O
npuBpeMeHoj Mepu Bpahamwa Ha paj. Jako je mosuiuja 3amoc/ieHnx Temka
U 3a odekuBaTu Ou Omno ma cyp Habe ma um Oe3 mpuBpeMeHe Mepe Ipe-
TV HaCTaHAK HeHAJIOKHA/IMBe INTeTe, NPEMIOr je umak oxbujeH. Vmajyhu y
BUJY Jia CY pellierba KOjyMa ce OfJIydyje O IpefyIory 3a ofpebuBame mpu-
BpeMeHe Mepe KPaTKUX oOpasiokema, TEIIKO je 3aK/byYUTU KaKo CYJ, Ha-
Nasy fja HeMOTYhHOCT M3ip)KaBama TOKOM Tpajarba CY[ACKOT MOCTYIKA He
IpecTaB/ba U3ITIe] 32 HACTAHAK HeHa/[OKHA/VBe LITeTe. Jep, 3aiCTa ce MOXKe
IOCTaBUTY NIMTabe KaKO HaJJOKHAIUTY LITETY y BUAY HEJOCTaTKa CPefCcTaBa
3a elleMeHTapHe KMBOTHe NOTpebe, KOju MOXKe IOTpajaTu ¥ BMUILE TOAMHA,
JIOK Tpaje pajHu crop.’?

Ocum purnpHe olLieHe MCIIYHEHOCTM YCIOBa OMACHOCTU IIO IIOTpa-
XMBame, CYOBY YJMHE jefjHy TpelIKy IpUINKOM obpasiarama 300r dyera
HJICY YCBOjUIIV IIPEIOT 3a ofpehuBame mpuspeMeHe Mepe Bpahama Ha paf.
Hamnme, HepeTko ce ykasyje fja Ou ce OBaKBOM IIPMBPEMEHOM MEPOM JNC-
1preo Tyx6enu 3axten.” TauHoO je ;a ce cpencTBUMa obesbehema He cme
BPIINTY KOHAYHO U TPAjHO MCIyHbere IOTPAXMBakba, OTHOCHO Jja IIOCTOjU
rpanuna ms3Mehy mocrymka o6esbebema M mocTynmka wusBplIema Koja
omoryhaga 1a 06es6ebeme He mpebe y usspiuere.’ Ipuspemera mepa ce He
MOJKe YCBOJUTH aKO Ce HbeH CaipXKaj CKOpO IOTIYHO MOAyAapa ¢ Ty>KOeHuM

73  Pememe JIpyror ocHoBHOr cyaa y beorpany 1 IT1 6p. 87/16 ox 25. 2. 2016. roguHe, 13
apxmBe Cyfa.

74 Orypa je Kpajibe JUCKyTabMIaH feo 06pasioxerha pellerha CyAa y KojeM ce HaBORM fa
HLITETa PEATHBHO IAKO MOXKe OMTH OTK/IOMEHA .

75  Pememe ITpBor ocHoBHOT cyfia y Beorpanmy 5 IT1 6p. 111/21 og 11. 2. 2021. ropuHe, 13
apxmBe Cyfa.

76  Bepomy6 PajoBuh, Ipaharcko tipoyecHo tpaso ca iliekcitiom 3aKoHA 0 UAPHUUHOM HO-
cilytixy, beorpan, 2016, 273.
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3aXTEBOM jep 61 TO 3HAYM/IO /1A Ce IPUBPEMEHOM MepOM IIpefysuMa KOHay-
HO u3Bpleme 6ynyhe oftyke, nakie, IpejyfuLmpa ce caMo pelieme criopa.”’
MebyTnm, ycBajameM npuBpeMeHe Mepe épahara Ha pag (IOABYK/Ia ayTOp-
Ka) He UCLPIUbYje ce TYXXOeHM 3aXTeB KOjUM Ce TPaXU HOHUMIA] peuletba_o
ottikasy (IIOABYK/Ia ayToOpKa) U épaharve Ha pag (OABYKIA ayTop1<al).78
Jaxse, mpuMepu 13 CyfiCKe IpaKce MIOKa3yjy fa CyZoBM peTKo oapehyjy
npuBpeMeHy Mepy Bpahama Ha pajj 3aTO IITO IPECTPOro LieHe UCIYHheHOCT
yC/I0Ba ONACHOCTM IO MOTpPakMBame. Tako CTpOr MPUCTYI HECIOjUB je ca
3Ha4YajeM KOju 3a 3aIlOC/IeHEe VIMa OCTBapMBaibe 3apajie TOKOM AYTrOTPajHUX
paguux cmopoa.”’ Ilopen Tora, perko oppebuBame mpuBpeMeHe Mepe
Bpahama Ha paji HETATMBHO Ce OfipakaBa M HA IMOCIOfaBIe. AKO TOKOM IT0-
crynka Huje ofpebena mpuspemena Mepa Bpahamwa Ha paj, a Ty)KOeHn 3ax-
TeB 3aIlOCTIEHOT 00yXBaTa NMOHMIITElE pellielba O OTKa3y, Bpahamwe Ha paj
Y HaKHajy IiTeTe, Kaja (1 ako) uctu Oyme ycBOjeH, mociopasal he 6uru
obaBe3aH [ja HaJJOKHAJM 3allOC/IEHOM LITeTy 360r HemoryhHocTn 3amocre-
HOT fa pajy 3a mocmofasa.t’ Ha OBaj HauyMH mpaxca gomahux cy;1013a81 Ia
He ofpeDyjy npuBpeMeHy Mepy, OCM HeM3BECHOCTH IIPABHOT IIO/IOXaja paji-
HVIKA, YHOCK ¥ HEM3BECHOCT y IOI/Iely eKOHOMCKUX M3/jaTaKa IT0CIOaBIa.

IV 3akpydak

Y HameM nIpaBy IIOCTOjU MHOXXMHA 3aKOHCKMX IIPOIIVICA Ha OCHOBY
KOjUX MOXKe 6uTH ofipeheHa mpuBpeMeHa Mepa y MHAMBUYATHOM PajHOM
cropy. OmmTy je cBakako 3aKoH O M3BplIewYy 1 00e36ebemy, Tok Kapak-
tep lex specialis-a uMajy 3akoH O CIpeuyaBamy 3/70CTaB/balba Ha papy, 3a-
KOH 0 3abpaHM AMCKpYMMHALje, 3aKOH O 3aIUITUTY y30ym1Bada 1 3aKOH O
CIIpedaBamy JUCKPYMUHALMje 0co0a ca MHBATNAUTETOM.

O6e36ehuBame HOBYAHNX MOTPaKMBalbha 3aIOCIEHUX IIpeMa II0C/IO-
JaBLIMMa je y Ipakcu peTKocT. OIHOC BUCHHE IOTpaXKMBamba 3aloC/IeH-
OT ¥ MMOBJHe IOC/TOfIaBIla 110 NpaBWIy HUje TakaB Ja he ce Hamara mo-
TpaXnBama 0e3 INpMBpeMeHe Mepe cMaTpaTu ocyjeheHOM WM 3HATHO
OTEXXAHOM pacIo/arabeM Off CTpaHe MOC/I0faBLIA.

Ob6e36ehnBame HeHOBUAHNX NTOTPaKMBamka Hajyelrhe ce BpIIM y paj-
HJMM CIIOPOBVIMA KOjU 3a IIpPefMeT MMajy IOHUIITelbe pelllelha O OTKas3y ca

77  B. Craposuh, 671.

78 H. Bogupora (2017), 543.

79  VIpkoc Hayeny XUTHOCTY, PajiHU CIIOPOBY M Jla/be IIPENYTO TPajy.

80 Jby6unka Kosauesuh, Bamanu pasnosu 3a otikas yiosopa o pagy, beorpag, 2016, 183.

81 O Ttpamuuuju Heoupebusama mnpuspemeHe Mepe Bpahamwa Ha pap Bup. B. Jlybapma
(2020), 707-708.

82 Ibid., 708.
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Bpahawem Ha pan. Tama ce, pagm ob6e3beberma moTpakMBama, MpeIaxe
npuBpeMeHa Mepa Bpahama Ha pap.

3Hayaj OCTaHKa 3aIlOC/IEHOT Ha pajly TOKOM Tpajama pajHOI CIopa
je BeMMKM jep OM JyroTpajHOCT pajHOTr cropa 6e3 MoryhHoCTH Ipenmu-
HapHe 3alITUTe MOIJIA fla 3HAUM BUIIETOAMIIIGY eT3UCTEHIVjalHY yTpoXKe-
HOCT 3amocieHux. Crora, ocTaHak Ha pajy Ipy>kKa HEONXONHY CUTYPHOCT
3aIll0CIeHMMa. Y HallleM IPaBy ce OCTaHAaK MOXKe M3[IejCTBOBATY OfjIarabeM
U3BpIIEHa pellerha 0 0TKa3y Of CTpaHe MHCIEKTOpa pajia u oapehusamem
npuBpeMeHe Mepe Bpahamwa Ha pag. VIHCTUTYT of1arama U3Bplleba pellebha
0 0TKa3y MMa OpojHa OrpaHNYerba ¥ 3aXTeBa IIOCTOjambe yIajblBe MOBpPefe
IpaBa, 3a KOjy je muTame Koanko he 6urn vecra. Onpehupame npuspemene
Mepe Bpahama Ha paji Iofpa3yMeBa Jja je 3allOC/IEHV YYMHUO BEpPOBATHOM
He3aKOHMTOCT OTKa3a M OIIACHOCT fia he 6e3 mpuBpeMeHe Mepe UCIYH-EHe
erOBOT MOTPaXKyBama 6uty ocyjeheHo mim 3HaTHO OTeXXaHO WM Aa he
OuTty ynorpeG/beHa Cuia MIM HACTaTVM HeHaJoOKHajuBa mrera. Hu jeman
HJ APYTM YCTIOB HMje jefHOCTAaBHO YYMHUTU BepOBaTHMM Y Hajsehem Opojy
cTydajeBa. Ay, OHO IITO JOJATHO OTEXaBa IIyT 3aIIOC/IEHOT O IpYBpPeMeHe
Mepe jecTe IPUCTYII CyAa IIPY MIPOLIEHN YCIOBa, MMajyhu y BUay na je oH Be-
oma ctpor. Cyfi0BY y IIPU/IOT IIOCTOjalby OIACHOCTY IO IOTPaXKMBambe Tpa-
Ke BaHpeJ[He OKOJTHOCTH, Te PeJOBHA YTPOXXEHOCT er3JCTeHIMje 3aII0C/IeHNX
He 3aJl0BO/baBa BUX0Be Kputepujyme. CIeICTBEHO ce y HAIOj IPaKCU peT-
Ko oxpehyje mpuBpemena Mepa Bpahama Ha paji Tako Jja 3aIlOC/IEH) yITIaB-
HOM MOTy OYeKMBATM PEMHTETpalljy IIOC/e NPaBHOCHAXHOT OKOHYamba
IIOCTYIKA, YKOIMKO je IUXOB 3axTeB ocHoBaH. Crora, (opMamHONIpaBHa
MoryhHocT onpehuBama npuBpemene mepe Bpahamwa Ha paj 6e3 epeKTnB-
HOT OCTBapuBama y IPaKCy YMHMU [ja OHa OCTaHe ,MPTBO C/IOBO HA MAMpy .

ITorpe6HO je yBecTu pelleme ImpeMa KojeM 61 OCTaHaK 3aroC/IeHOT
Ha pajiy TOKOM Tpajama pajHOr cropa 61o mpaBuio, y3 MoryhHocT ma my
ce MOC/IOfABAI] CYIPOTCTaBU YKOMMKO 6U My IPMYMHIO LITETY VM IOCTOje
APYTM OIpPaBJaHy Pa3jio3N Jla 3all0C/IEHN He OCTaHe Ha Pajy TOKOM Tpajarmba
pafiHOT criopa. YBoDeme TaKBOT pellierba YBaXMUIO OM ersucTeHIUjanHK
3Ha4aj KOju OCTaHaK Ha Pajly TOKOM PajIHOT CIIOpa MMa 3a 3aIIOC/IEHOT, a KOj1
omnpaBfaBa fja MCTu OyJie ITI0CTaB/beH Kao NPaBIUIo, Y3 MOTyhHOCT oficTynama
OfI IpaBM/Ia OHJA KaJla TO 3aXTeBajy MHTEPECU IIOCTIOMABIIA, ¥ TO HA HETOBY
VHULYjaTUBY.
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PRELIMINARY MEASURE IN AN INDIVIDUAL
LABOUR DISPUTE - BETWEEN “THEORY”
AND PRACTICE

Summary

This paper analyses a preliminary measure in an individual labour
dispute, as an instrument of security interest of employee’s claim against his
employer. It starts with a legal possibility of obtaining a preliminary measure
in an individual labour dispute and reaches realization of that possibility in
practice, along with a review of certain debatable issues. The emphasis is on the
preliminary measure of employee reinstatement, as an instrument for achieving
employee’s existential security during the pendency of a labour dispute. In this
respect, a change of the current solution, modelled on foreign legal systems, is
proposed to facilitate the position of employees during labour dispute. Based
on the analysis of judicial practice concerning the preliminary measure of
employee reinstatement, rigid assessment of fulfilment of the conditions for the
preliminary measure is criticized as “insensitive” to the needs of employees and
their circumstances.

Key words: Preliminary Measure. — Individual Labour Dispute. - Employee
Reinstatement. — Danger. — Existential Significance.
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