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Cpomuja

TAHKA JE JIMHNJA IITO CIAJA U PA3JIBAJA:
O HAJIMYIPUBAY U IIPEBAPU Y PUMCKO]J
KJIACUYHOJ IPOTAJU

Cakerak

Pumcka xnacuuna iipogaja je jegan og HAjMAPKATAHUJUX U3PA3aA PUM-
ckol tpasHuukol ieHuja. Mehyium, y 6enuxoj mepu 06aj UHCIAUTILYTH je OCeH-
YeH YIUUAJUMA U GOUPUHOCOM CHpAHUX aviliuukux (y apeom pegy Ipuxoi)
upasa, dociojarvem ananoine 0gioBOPHOCHAU Kyliua U Upogasuya, pasiudu-
mux moganuiieiia u Hajsag, cleyuduuHum gedurucarem OUTHUX elemMeHa-
ta yiosopa, upegmetnia u yeHe.

To ce itocebHo ucimiuyano Ha iujayama po6osa u citioke Ha KOjuma cy ce
cycpeitiane yiosopHe citipare y Hamepu ga jegna gpyiy Hagmygpe u docitiuiny
witio 6omu tiocao cybjextusniio ogpehyjyhu ipanuyy yciiexa. OHo witio je 3a
iipogasua gobap fiocao, 3a Kyuua moxe OUIU 0OCHO8 3a WY# Oy go Koje Huje
6Un0 HU NAKO HU Xuiipo gohu.

* EnextpoHcKa afjpeca ayropa: amicusbg@gmail.com.

**  OBaj paj je pesylraT MCTpaKuBamwa y OKBUPY Inpojekra IIpaBHor dakynrera YHum-

Bep3uteTa y beorpagy 3a 2022. romuHy Ha TeMy ,CaBpeMeHM Ipo6iemMy IPaBHOT CU-
crema Cpbuje®, moarema: ,,VICTOPUjCKY, COLMOMOIIKYU U je3W4KM KOHTEKCT CaBpeMEHMX
nsasosa y Peny6mnum Cpouju.
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I'ge upeciniaje bona fides, ige circumscriptio, a ige fiouure dolus, xakea
je ynoia yiogoprux cillpana, a Kakea wuxoéa oiogopHocit? Jla nu cy u y xojoj
Mepu pUMCKU jypucipygeriiu gouupunenu peuwiasary 06oi pobnema?

Y osom pagy mactiojanu cmo ga gamo 0giosop Ha oéa Uuidarba jep je
WaHKa AUHUja Koja cilaja u pa3geaja Hagmygpuearse og tipesape.

Kmyune peuu: Emptio-venditio. - Invicem se circusribere. — Bona fides. — Do-
lus. - Actio empti.

I YBop

Hema MHOro nmpaBHMX MHCTUTYTa KOjU Cy NPOLUIM KPO3 TOIUKO pa-
3mante Qase y pa3Bojy, Kao IITO je CIydaj ca pUMCKOM KymnonpogpajoM. OBaj
YTOBOD jeflaH je Off HajsHayajHUjuX U Hajluyupe TyMadyeHUX IPaBHUX MHCTU-
TyTa, HE CaMO Y PMMCKOM IIPaBy, HETO ¥ Y MOJiepHUM TpahaHCKUM 3aKOHM-
[yMa U MO3UTUBHUM €BPOICKUM IIPaBHUM CUCTEMUMA.

OcHoBHa nfieja eKBMBAJIEHIja y TIOCTIOBHUM OfIHOCUMA, IITO je IieH-
TpPaJIHO IO/be JielioBamba Havena bona fides y chepu mpyuBaTHOT Ipasa, II0-
3Hata je Beh crapum [pumma. Apucroren, pasmarpajyhu oBo nurame y 4. B.
n. X, MCTUYe Jja CTPaHKe Yy IIOC/IOBHOM IIPOMETY MOpajy OUTH jeHaKe, JaKie,
fla ce HMKO He 6OraTy Ha LITETY APYTora, a IPaBUYHO je cpenuHa n3Meby mo-
6uTKa 1 Ty6UTKa, OTHOCHO /A Ce TOC/e MM ICTO KOMMKO Ce Mo U Tipe.'

Pumrpany, ynHM ce, Ha jejlaH KOHKpeTaH U Ka3yUCTUYKU HAUMH, UEjy
CaBECHOCTM U IOWITEHA IIOCTAB/bajy ¥ CPEJUIITE IIPOyYaBarha IPaBHOT IIPO-
MeTa. Tako IlunepoHn y gpyrom B. 1. X, pasMaTpa NUTame CaBeCHOT U IIO-
IITEHOT MOHAIlalka y IPAaBHUM IIOC/IOBMMA, Ca IIOCEOHMM OCBPTOM Ha yTo-
BOp O NpOfaju.

Y HOBMM OKONTHOCTMMA Y KOjMMa je TPKUIITE [ajIeKO IPOIINPEHO, Kajja
cmabu cTpax off ofMasje 60orosa 360r mpeKplaja JaTe peun, Kaja ce yroBop-
He CTpaHKe BMILE YOIIITe M He MO3Hajy, YaK Ce, MOXK/a, IIPY 3aK/by4MBaIby

1 ... BAJICHO je camo ga ce yiiepgu ga jeqan Heupasgy wipiu, a gpyiu je HaHocu, ga je jegan
owiiieiniuo a gpyiu je na wiileiliy. 3aio cyquja HACTLOjU ga WaKey HellpaseqHoCill Koja
ce oinyuiyje o jegnaxociti udjegnauu. Cyguja oH080 yciloCiliaéba jegHaxkocili kaga 6u og
sehel gena gyxu ipeceuere HA jegHaKe genoge, 0gy3e0 OHOMUKO KOMUKO je Taj geo eehu
0g ii0n106UHe U gogao ia marvem geny. Ay ako ce yenuHa genu usmehy geojuue, onga ce 3a
c6akoi 0g wux Kaxe ga je goouo ceoj geo axo je gobuo wauHo Hon0BUHY. Jegraxo je, iax,
iipema apuimMetiuuKoj Upoilopyuju, cpeguna usmehy iipesenuxoi u tipemanoi. JJobuitixom
ce Hasuea Upupawiniaj gobpy xoje Hexo uocegyje. Ilpeitipiieitiu Tyoumiax 3Hauu umMaiiu
marve Heio wiilio ce fpe woia umano. [Jo wola gonasu dpunuxkom Kyiosure u ipogaje, u
yoilwilie y c6UM UPABHUM THOCTIOBUMA KOje 3aK0H go3eomasa..., Apuctoren, Huxomaxosa
eitiuxa (npeson P. Illana6buh), Hosu Cag, 2003, 1132a, 11326.
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yroBopa IIpBY U IOC/IEAY Iy T BUJIE, KaJja OIACHOCT Off IIpe3perba 3ajefiHNIie
BUIIIe HUje HU M36/1M3a TaKo jaka Kao y CTapoM IpaBy, HeOpPMaTHUM yro-
BOpMMa Baj/palio je o0e30emuTy opromapajyhly mpaBHY CaHKIUjy, OIleT
TeMeJ/beHY Ha CaBEeCHOCTY U IIOLITeY. Y OCHOBM, bona fides Huje mpecTana
fa Oyne 3HaYajaH eIeMEHT IOCTYIamba YTOBOPHUX CTPAaHAKa, jefHOCTABHO,
Mopasa je 6MTH Ha ofroBapajyhu HauuH ,,IpaBHO MHCTUTYLMOHAIM30BaHA ",

Crpanke cy ce caga yemhe obpahane jypucnpymeHTnma, tpakehu
Off BUX OATOBOpe ) CaBeTe KAaKO fja 3alUTHTe CBOje MHTepece, M, Y TOM
leTIOBakby YUEHNX IIPAaBHMKA, MOXKE Ce HOTPAXUTHU HOJATHY apryMeHT II0-
cTereHor yBobemwa Hauena bona fides y mpaBHU Hopefak, Tako mTo he Ha
OCHOBY OBMX Hade/la HaCTaTy IPaBO OlITeheHe CTpaHKe [ja TPaKy 3aIlTH-
Ty. Jypucnpypentu cy osnamheHy Ha OcHOBY ius publice respondendi ex
auctoritate principis fa NIPOLEHYjy IITa Y KOHKPETHOM CIy4ajy O3HadaBa
bona fides, ma cy y cBojum oprosopuma (responsa prudentium) CaHKLIMOHU-
Caju JOMI03HO 1 IIPEBApHO MOHAIIabe YTOBOPHNUX CTpaHa.

IT On Invicem se circumsribere mo quidquid dare
facere oportet ex fide bona

Yrosop o mpopajyu, Kao TUIIMYaH KOHCEHCYaJIHM KOHTPAKT, ¥ K/Iacu4-
HOM Ilepuofy oMmoryhaBao je cTpaHKaMa fia caMme ofipefie LieHy. IIpu Tome
cy 6uma moryha T3B. 3a06mmaXxema UCTUHE invicem se circumsribere xoja, y
OCHOBU, HUCY Owma HM peTKa HU HeyoOmdajeHa. Haumme, menmyje nmpupomgHo
Ia y IperoBopyuMa OKO KyIOBHe ILieHe, IPOfiaBall TeXM) Ja CTBAp Ipofia IITO
CKyIU/be a KyTIall [Ia 3a CTBAap Jja ILITO Maibe HOBIIA.

CutHuja 3a06M/Ia)Keha NCTIHE HIUCY IIPefiCTaB/bajia mocebaH npobmem
HU 32 jeHy Off YTOBOPHMX cTpana.”’ MebyTum, mocrasma ce o6jekTuBHO
HMTakbe MMa JIU IIpeBape y CIy4ajy fja CUTHO IOCTaHe KPYITHO 3a00M/IaXerhe
UCTUHe, TayHMje, fa Kymaln Oype mpexomepHo omrteheH mmahajyhm nexy
CTBap MHOTO CKyIUbe HEro LITO OHA 3aMCTa Bpefy, a TO je YIMHUO YCIIef
JIyKaBOT 1 JIOTIO3HOT NIOHANIabha IPOJaBIa.

ITojam invicem se circumsribere nomuisy JJurecra:

»Idem Pomponius ait in pretio emptionis et venditionis naturaliter licere
contrahentibus se circumvenire*>

~Ilomiionuje iwiakohe usjasmyje y 6e3u ca ueHom y cny4ajy KyiosuHe u
ipogaje ga je cilipanama go3eomweHo ga UCKOpuciile jegna gpyly y cknagy ca
UpupogHum upasom”.

2 O6pap Cranojeuh, Pumcko iipaso, beorpag, 2003, 370.
3 D. 4.4.16.14 (Ulpianus libro 11 ad edictum).
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»Quemadmodum in emendo et vendendo naturaliter concessum est
quod pluris sit minoris emere, quod minoris sit pluris vendere et ita invicem se
circumscribere, ita in locationibus quoque et conductionbus iuris est.“*

»Kao witio je xog kyiosume u fipogaje UpupogHo ga ciipane moiy ga
Kylie HeWitio 6ulle UnU Maree U citioia 060CTpaHo eapajy jegna gpyiy, upasu-
710 je UCTio U y gasarwy u y3umary y 3axKyi’.

Ila nu je oBfie pey O Kaacu4yHOj ImpeBapu? Moyke MU ce OBaj IMojaM
MOABECTY IIOJ, 3Ha4YeHe MpeBape, YIPKOC YMILEHUIN fIa jé MPaBHOTEXHNY-
K THojaM 3a mpeBapy dolus ogHOCHO fraus? Hekm KmacuyHM NpaBHULIM UX
MsjeuHaanajy,5 IOpPYyITU OfpU4Yy OBO MsjenHaanaH,e.6

ITpodecop Mapujar XopBaT y CBOM IIO3HATOM WIAHKY ,,Circumsriptio
u bona fides xon Kymme®, 3amaxke ce 3a IpUXBaTame CTaBa a Ce He MOTY
U3jeHAUNTM OBa JiBa IIOjMa, Jla Ce circumvenire He MOXKe IIOJBECTM IIOf
dolus.” Tlpema XopBsaty, He MOXe Ce JONO3HO OKAPAKTEPUCATH TIOHAIIAMbe
CTpaHKe Koje TeXU ja 3a cebe 1M3BydYe KOPMUCT M3 YrOBOpPa, U HETWpa Ja je
CTpaHKa KOJi yTOBOPa O IPOJaju Ay>KHa pafiuTy IPOTUB CBOjUX MHTepeca y
KOPICT JpyTe CTPaHKe, KOja je €BeHTYa/IHO y He3HAIbY.

Y mpuor cBojoj Te3M, OH HAaBOAM ¥ MUIUBEba HEKUX KIAaCMIHUX
npaBHuka (J[Juoren babwiomaHMH), MaKO MCTOBpeMEHO IpU3HAje fa MMa
IpaBHMKA Koju ce ca TuM He cnaxy (Junepon, Crouk AHTHIaTep), Koja My
omoryhaBajy ma 3ak/pyun Aa je ,HOpPMaaHO Jja ce Kof Ipopaje 3apabyje n na

4 D. 19.2.22.3 (Paulus libro 34 ad edictum).

Tako umuu JlabeoH y cBOjoj mebunuumju dolus-a: D. 4.3.1.2 (Ulpianus libro 11 ad
edictum).

Tako umunu Ilasne: D. 17.2.3.3 (Paulus libro 32 ad edictum).

»IIpuje cBera, Taj circumsribere orpaHn4aBa ce caMO Ha opMuparbe BUCHUHE LiUjeHe, a
He OJJHOCH Ce Ha €BeHTyaJIHe IpaBHe 1 (U3MUKe CKpMBEHe MaHe 360T KOjuX ce IjijeHa
eBEeHTyaJIHO yKa3yje HeafiekBaTHoM. Haparme, ,,ipuposia mpomeTa poboM*, BpujegHOCT
onpebena norpebama (cybjeKTMBHa BpHjeJHOCT) M [jelioBakbe 3aKOHA IIOHY#E MU
MIOTPa)KEbe Ha PUMCKOM /IMOEPANTUCTIUYKOM TPXXUIITY OMIN Cy OfyTy4Hy 3a popMupame
I[MjeHa 1 Ha Toj 6a3u fomasy jo MoryhHOCTM #a ce cTBap IpOfaje ¥ KyIyje M3HaJ Un
UCIOF, IbeHe O0jeKTVMBHe BPMjeSHOCTH, Jakje ha HOla3u IO HecpasMjepa OOjeKTMBHe
BPUMjEHOCTY U IMjeHe, MaKo Cy Cy6jeKTMBHO 06je CTpaHKe C TMMe 3afjOBO/bHE.”
Marijan Horvat, ,,Circumsriptio i bona fides kod kupnje®, Zeszyty Naukowe Uniwersytetu
Wroclawskiego, Zeszitynakove, Nauki spoleczne, A 34/1961, 33.

8  Xopsar nonemuiue u ca LIniiepoHOM, OHOCHO HerOBIM HaBeleHUM IIPYMePOM TProBlia
KOju Tpofaje cBoj ToBap »xura Ha Popocy, He o6aBemraBajyhu cTaHOBHMKe A ce Oc-
TpBY IpubmKaBajy u octane nahe. IIpu ToM, HemBocMuCIeHO KpuTHKyje LumepoHos
CTaB IO KOjeM je IpofaBal] )KUTa 610 Ay><aH fa o6aBecTM O JONMACKy ocTamux naba,
cmarpajyhu fa IunepoH Ma Ha yMy eTW4KuM upiean bonus vir a ga NpaBHUIY UIIAK OIIe-
puILy ca II0jMOM sapiens vir, OTHOCHO OHaj KOju IUTUTY CBOje MHTepece. Marijan Horvat,
Bona fides u razvoju rimskog obveznog prava, Zagreb, 1939, 83 u naspe.
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HecpasMep IleHa, YKOIMKO ce He Pafiyi O IPaBoj IIpeBapy, KIACUYHU IIPaBHU-
[Vl CMaTpajy 103BObEHUM 1 HOPMATHIM.

Yunuu ce fa 6u ce XopBaToB 3aK/byyaK MOTao HOAATHO IpoOIeMaTn-
soBatu. [IpBO, OBaj yBa)keHU POMAHNCTA IpeHeOperaBa YMIEHNUIY KOjy U
caM IIpM3Haje: He BIaja MOTIIYHO carnacje Mebhy KIacM4HMM PUMCKUM ITIpaB-
HMIVIMA Y Be3y ca KapakTepoM circumsriptio. Kao ma Ty unmenniy saobmu-
J1asy, TIOMAJjIo, MOX/a, OIaKO M3BOAM 3aK/by4aK fla HYje ped O IPeBapHOM
noHamamy. [Ipyro, 3a TpeHyTaK ce Ba/ba 3afip)KaTy Ha TEPMUHY Koju Xop-
BaT KOPUCTH: ,,...yKOIMKO Ce He pajy O IpaBoj npesapiu.... VI oH, usriena,
npuxsara MOryhHOCT fa HecpasMmep LieHa Oyzme mpobieMaTH4aH 3a KyIIa,
MebhyTVM, He CaHKLMOHMINE Ta YKOIMKO HUje ped o mpaBoj mpesapu. OBa
MoryhHOCT je, 4MHM ce, JOBO/bHA Jja Ce IIOCTABY NUTakbe VIMa I CUTyaluja
y Kojuma Ta MoryhHocT mocraje peannoct? Ca fipyre cTpaHe, Tpeba mpobie-
MaTM30BaTy: KaKBa je TO IMpaBa IpeBapa?

Ila mu je Ty peu o Behoj HecpasMepy WIM O JJO/IO3HMjEM MOCTYTIAKY
IpOJaBIia, ONHOCHO, [a JIM je KPUTEepPUjyM 00MM HecpasMmepe W oO6uM ofi-
cyctBa bona fides? [lenyje ma 6u mmax Morao ja ce MOHYAM Ofrosapajyhm
ApYyradmjy CTaB KOju He 6M TaKO UCK/bYUMBO HETUPAO Circumsriptio Kao mpe-
Bapy.

Nako IlaBnoB umtpanm craB fAa je 6MI0 yoOudyajeHO IMOKyLIATH
IPOfiaTy Mame BPefHY CTBap 3a BMIle HOBL[A, He HPEeACTaB/ba IPEBapHO
IOHAIllatbe, MAKO ce ymbepamHO TpxuiuTe PyMa 4yecTo cycpeTano ca opa-
KBUM CUTYallyjaMa, 3aK/bY4UTH Ja PUMCKO KJIACMYHO IIPaBO He NOCTaB/ba
3aXTeB 3a IIPAaBMYHOM LIEHOM, CaBecHOUIhy U HOLITeweM, fielyje, UIaK, 1o-
BpIIIHO.

HapeneHyuM TekcTOBMMa U CTaBOBMMA MOTY ce CynpoTcTaBuTtu Ilom-
IIOHMjE€BY OfIJTIOMIIN:

»lure naturaeaequum est neminem cum alterius detrimendo et iniuria

fieri locupletiorem*°

»IIpasegHo je u y cknagy ca Upupogrum tpasom ga ce HUKO He 060iailiu
Ha witieilly U Hetlpasgy yuurbeny gpyiome".

»Pretia rerum non ex affectu nec utilitate singulorum, sed communiter

funguntur...1!

»BpegHocii citisapu iipeba ga ce tipoyeHu, He Upema HAKIOHOCTHU UIU
ilojequHauHoj Kopuciiu, éeh tipema wome 3a KOjy ueHy modxce ga ce ipoga upu-
nuxom yobuuajere tpogaje.”

9 M. Horvat (1939), 83 u gasme.
10 D. 50.17.206 (Pomponius libro nono ex variis lectionibus).
11 D. 35.2.63 (Paulus libro secundo ad legem Iuliam et Papiam).
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CraBoBu Jla HUKO He Tpeba ja ce oOoraTu Ha INTETH ¥ HeIpaBAyu
Y4YMIEHOj APYToMe, U fia Ce LieHa CTBapy He ofipel)yje Ha OCHOBY HaKJIOHOCTH
VIV KOPYICHOCTY 3a IOjefIMHIIa, HeTo YOIIIITeHo, oMoryhaBsajy fa ce mocTaBu
NNTakbe J1a I je KIACUYHO PUMCKO IIPaBo IOTIIYHO HEOTpaHN4eHo nubeparn-
HO IIOCTAaBMJIO HpaBuIA O circumsribere? Moske /u ce IIPETHOCTaBUTH A je
Beh y oBOM mepmony 6m10 MHTepBeHIMja Koje he mTMTUTH Kymija of mpe-
BapHUX pajiby IIPOJABIIA, HEBE3aHO 3a OOVMM VIV CTeIleH HecpasMepe LieHe
VIV Eb€TOBE JOT03HOCTI Y

Munbeme Koje ce y 0BOM pafly ucTude oxpabpeHo je craBom Ilnmep-
MaHa KOjy HaBOJM fia mubepas3aM KIaCUYHOT ITepyofia Hilje HeOrPaHIYeH.

ITogpehbeH je cTporMM MOpajHUM CXBaTamuMa ayTOPUTATUBHOT
narepdammanjaca, Koju je 610 cBecTaH [a, IOpeJ CBOjUX MHTepeca, MMa
o6aBe3y 7a BOAM padyHa M O C/Ia0MjuM, CUPOMAIIHVMUM IIPUIIAHUIIMMA
CBOj€ 3ajefHMIIE.

Haxre, Bumn ce fa je unak y oppebennm ciydajeBuma mnbepanusam
TP>KIILITA MOPAO fla YCTYKHe IIpefl 3aXTeBOM Jja C€ MOpa IIOCTYIAaTU CaBeCHO
¥ HOLITEHO, [ja HeKe pajiibe IpojaBalia UIaK HUCY MOITIe OUTY KapaKTepu-
caHe caMO Kao CUTHO 3a00M/Iakeme UCTUHe, [a circumsriptio, y ogpehernm
cuTyanmjaMa, MOXKe a 3Hauu u npesapy. Mebytum, koje cy To cutyanuje?
Kaxo nosyhu rpannny nsmeby 1o3sBobeHe 1 He03BO/beHe IIpeBape?

HMaxo ce yobudajeHOo cMaTpa Jja je MOpas CTPOXU Off IIpaBa, fa Huje
CBe WITO je JIOMYIITEHO Yje[HO M YacHO,'> mpeBapa ce y MPOJIajHUM YroBO-
puMa Ipolemyje ca IPaBHOL, a He ca MOpaIHOor acnekTa. IlocToje cny4ajeBn
KaJla jaBHU IOpelaK MHTEPBEHMIIe Y 3alITUTH Clabuje yrOBOpHe CTpaHe:
3amTUTy yxXusa muie muabe ox 25 roguHa (minor) yKOIMKO je yroBop 3a
Ibera HEIOBO/bAaH 300r 3HaTHe HecpasMepe M3Mehy BpegHOCTM CTBapu u
IieHe, U, Majia ce He pajy O IIpeBapy, MOXKe 3axTeBary nospahaj y npeharmme
cTame U3 pasnora Hespenoctu (restitutio in integrum ob aetatem).'* Jlusuje
CrioMuIbe efuie Koju ¢y 299. r. n. X. eHepIruYHo CIpedmuIn Mofusame LeHe

12 Reinhard Zimmermann, The Law of Obligations. Roman Foundations of the Civilian
Tradition, Cape Town, 1995, 256. Ha oBo mumubeme Llnmepmana HafoBesyje ce u Mar-
monua Cud, Koja MCTHYe A3, ¢ 0631POM Ha TO, ia Ce Ha CTPOTa MOpa/iHa cXBaTamwa bonus
pater familiasa Huje MOITIO BUIlIe padyHAaTM Off BpeMeHa Kafja ce TPTOBMHA IPOLIMPH-
7Ma Ha obmact MeanTepaHa (fpyra IOJIOBUHA IIepMOfia penyOb/mKe), IPETOP je MOPaTHM
TIPYHIUII CABECHOCTH ¥ TIOIITEha CAHKIVIOHMCAbeM ITPETBOPYO U Y IIPaBHM MPUHIMIL
ITpema ToMe, c106OAY yroBapama LieHe, CAMUM TUM U circumsriptio, 611e Cy ocTaB/beHe
He caMO MOpaJiHe, Hero U IpaBHe rpanuie, MargonHa Cuy, ,[IpaBnyna nena (pretium
iustum) U meHa IpMMeHa TOKoM ucropuje’, 36opHux Mailiuye cpiicke 3a gpyuiilieere Ha-
yxe, 2006, 204.

13 D. 50.17.144 (Paulus libro 62 ad edictum): ,,Non omne quod licet honestum est.
14 D. 4.4.9 (Ulpianus libro 11 ad edictum).
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JKUTA HAMeHEeHOT MOfeii CupoMaliHuM rpabanuma (cura annonae).’ Iopen
Tora, YnnujaH HaBoau 3akoH Lex Iulia de annona xojum cy 6una sabpameHa
yApYXXema 4uju je Ik OMo Moansame LeHe xura,!®

MebhyTtum, cBe cy 0BO IpyMMepyu MHTEpBEHLMOHM3MA Jp)KaBe BUIIE
y cepy jaBHOT Hero IpMBATHOT IIpaBa. JHA4M /M TO Ja MHTEpBEHLMja y
IIPMBaTHOIIPaBHUM OfHOCKMMa Huje 6uno? Ha oBo murame Tpeba, usriena,
TaTV HeTaTMBAaH OATOBOP, OFHOCHO CTaB je Jia Cy M Y NPUBAaTHUM OHOCH-
Ma II0CTOjajle OKOJIHOCTM KOje CYy 3axTeBajle IIPaBHO CaHKIMOHMUcame. Te
OKOJTHOCTM 61 Oumile ITpeBacXOfHO, YMHU Ce, 3I0HaMepHO HaBobeme Kymia
Ha 3aK/by4MBaIbe 3a Hera HeIOBO/BHOT YTOBOpA U NPUKpUBame PUINUKUX
MaHa CTBapu.

To je, Tpeba nctahy, rpanuia, of Koje CUTHA IpeBapa II0CTaje KPYyII-
Ha OKOJIHOCT KoOja 3aciTy>Kyje 3alllTUTY KyIIueBUX IpaBa. 1o je, yocTanoM, a
Hagasbe he aHamM3a MOKyIIATH fa JOKaXKe, OCHOB KOjUM Ce PMMCKa K/Iac4YHa
jypuMnpypeHnuja pykoBogwia cTBapajyhn cBojy (p)eBonmynmoHapHy Kiaaysy-
ny — quidquid dare facere oportet ex fide bona.

Y Besm ca 0BOM KIIay3y/JioM, BaXKHO je JJaTV OfTOBOD Ha JBa MMTamba:
Kako 1 3amTo? Moke ce IOYeTH Off OHOT HeCyMIbMBIUjeT, OHOCHO, Tpeba
ce 103ab6aBUTY IOCTENEHNM HA4MHOM IIpeTBapama iudicia stricta y iudicia

bonae fidei."”

O6muranyoHe o6aBese, 3a Pa3NuKy Off CTBAPHOIPABHNX, YTYXXIBeE Cy
y Pumy noce6HOM rpynom Ty>x6u — actiones in personam.

C o063upoM Ha TO #a cy oBO TyxXObe Koje je mpensubano ius civile,
BIXOBe (popMyIe 3aCHOBaHe Cy in ius conceptae, Ta ce Jy>XHMYIKa obaBe3a
uspakaBa y GOpMyIi TepMIHOM ,oportere“!?, a cam campixaj merose o6asese

15 D. 48.12.1. (Ulpianus libro nono de officio proconsulis).
16  D. 48.12.2. (Ulpianus libro nono de officio proconsulis).

17 Vima pa3nMumTHX CTaBOBa y Be3) ca BPeMEHOM HacTaHKa iudicia bonae fidei. Mejep
Bepyje fa je To Bpeme Llunepona u werosor fena De Officiis. Rudolf Meyer, Bona Fides
und Lex Mercatoria in der Europdischen Rechttradition, Gottingen, 2004, 77. Illepmajep
ofballyje oBaj CTaB ¥ BPeMEHCKIU OKBYP CMeIITa y APYTy IIONOBMHY APYror Beka m. X.
Martin Josef Schermaier, ,,Bona Fides in Roman Contract Law*, Good Faith in European
Contract Law (ed. R. Zimmermann, S. Whittaker), Cambridge, 2000, 75. Vima u ayTopa
Koju ce onpenespyjy 3a Tpehn Bek m. X. K. Zweigert, H. Kotz, 116.

18  ,Iloctymuu in personam cy, 0 CBOjOj CTPYKTYpH, 0OmuILy GpopMann3oBaHe 1 KOHTPO-
JUCaHe OCBeTe 300T yuumbeHe ,HeIpaBfie U IIOKasyjy BeluKe CIMIHOCTU C PasBojeM
IIOCTYIKA y APYTMM OPUMMUTUBHMM IpaBuMa. Kao u kop gpyrux Hapoma, n 'y Pumy cy
IIPBY IIpeAMeT IIPOLiecHe 3alITuTe OMIM AeMUKTH (BepoBaTHO iniuria u furtum) ma 6m
KacHMje IPaBHY IIOCTIOBY JOOMIN 3aLITUTY TAKO IITO Ce HeM3Bplleme obaBe3e CXBaTa
Kao fenukT.“ Mupocnas Munomesnh, Pumcko ipaso, beorpan, 2016, 191, ¢n. 74.

19 Dare oportere je Beh paHuje KoMIOHeHTa legis actio sacramento in rem. M. J. Schermaier,
73.
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TEPMMHOM ,dare,“ YKOJIUKO je ped O IpeHOCy oapeheHor mpasa, OIHOCHO
,dare facere“*® y ocTamum crydajesuma.

Y 3aBUCHOCTH Off CTelleHa c1o6ozie Cyamje NPy oIy IMBabY, OHOCHO
heroBe MOryhHoOCTM fja mpuxBaTa 1 gopatke GopMynu, Tyx6e in personam
ce MOTY IOJeNMNUTH Ha TYXOe stricti iuris (iudicia stricta, iudicia stricti iuris) u
Ha Ty>x6e bonae fidei (iudicia bonae fidei).

Tyx6e stricti iuris cyauju ocrtaB/bajy MoryhHocT camo fma yTBphyje
MICIPaBHOCT TY>KOEHOT 3aXTeBa, IIPeI3HO carlefaBajyhu cBe obaBe3He fe-
noe y popmymn. Eberosa cobofa npy ofIy4nBamy je CBefieHa Ha HajMarby
Mepy, jep je caMoM (GOpPMY/IOM U HeHUM JIeIOBJMMA OH IOTIYHO Be3aH, I
caMMM TMM HMje y HO3MIVjU Jja IpUXBaTa OMI0 KakBe jopatke Gopmymm,
IPUTOBOpe, afijyAuKalyje ¥ OCTaje Hajore, yK/bydyjyhu, Ipu ToMm, U OKOI-
HOCTY Koje 6u Mor/le OMTHO yTUIJaTV Ha OIPAaBJAHOCT TY>KOEHOT 3aXTeBa.

Omurte y3es, CyAnja U HUje Y IPYINLIK [a YOIIITe NPOIienyje oInpas-
HaHOCT TyX6eHor 3axTeBa. OBO je TOCEOHO M3PaXKEHO YKOMMKO je Ty>KOeHM
3axTeB certum (certa pecunia y cnydajy ma TY>Kuaal HOTpaxyje ofpebeny
KONMMYVHY HOBIIA, WM certa res, YKOMMKO ce TOTpaxkyje ofpeheHa crtpap)
OJIHOCHO YKOJIMKO je TaYHO 00jeKTMBHO ofpeheH.

Y oBoM cy4ajy, cyauja je y nornyHo nogpeheHom nonoxajy gpopmy-
JIN: IETOB 3aJaTaK je caMo /la OLIEHM [ JIM TY>XEHU II0 LIMBVJIHOM IIpaBy
AyTyje HelITO WIU He, Ja YTBPAU UCIPABHOCT came (opMyIie, U, YKOIUKO
YTBpAM Jja je OHa MCIPBHA U fIa TY>KEHM 3alCTa HEIITO AyTyje, Ieros I0cao
je IPaKTMYHO OKOHYaH.

To konmMKO Ty>XeHM HyTyje ONeT HuUje Ha CyAuju Ja IPOLEHN, jep je
npenMert fyra Beh HaBeneH y GopMynu u mpeMa mweMy Cyauja camo Tpeba fa
JIoHece Ipecyny.

20 OBO ce OgHOCH Ha eKCIMIMLMTHY 06aBe3y TyxeHOL. OH je MOpa M3BpIIUTH jep je HO
3akoHy obaBesaH Ha To. Kako Bueaxep kaxe: ,[lofHoOIIebe IIPaBHOT 3aXTeBa TY>KMOLA
pUTyanHNUM usroBapameM GpopMyile, caja je mpepOpMyIIUCaHo y 06jeKTUBHO GOpMyn-
CaH OCHOB 3a IOHOIIee ofTyKe Maructpata’. Franz Wieacker, Romische Rechtgeschichte:
Quellenkunde, Rechtsbildung, Jurisprudenz und Rechtsliteratur, Miinchen, 1988, 102.

21  Tako m Munomesuh: ,,Yore Ty>K1oIta 1 TY)eHOT Ce jaCHO pas/nuKyjy Beh Ha modeTky
cybema: Ta pas/iKa je jouI M3paKeHMja y Aa/beM TOKY CIIOPa, jep 3a TYXKMOLa HeycIex
3Ha4M CaMo Ja HUje ¥IMao IPaBo, JOK HeyCIIeX TYXKEHOT YBeK BOAM, Y Kpaji0j THHMUjN,
Hy>XHMYKOM porncTBy.“ M. Munomesuh, 197.

22 JloHeKIIe je caMO pasIN4NMTa CUTYaLja y CIydajy certa res 3axTeBa, jep 61 cymuja MOpao
7la, HAKOH JIMTUCKOHTECTalMje, IPOLIEHN BPeJHOCT CTBApU Koja ce fyryje (quanti ea res
est). YIIpaBo 13 OBOT Pasjora, OIMACHOCT [ TY>KeHM U3ry6u cIop 360r IIycleTuIuje je
BeJIMKa, jep 61 Ty>x6a O6ua ofdujena a limine ykonmko 3axteBa BUILE HETO IITO MY IIPU-
Majia WIN 3axXTeBa HENITO [[Pyro y OFHOCY Ha OHO mTO My mpumaza. Osako n Marijan
Horvat, Rimsko pravo, Zagreb, 1954, 39; M. Munoutesnh, 192; Biondo Biondi, Iudicia
bonae fidei, Palermo, 1920, 86.
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OBe Tyx0e certum Cy aliCTpaKTHe, jep ce He BUAM IPaBHM OCHOB 06a-
Bese, I1a Cy Ce Ha3MBajIe ¥ KOHAMKINje, IPY TOM, 3afjpKaBajyhu jetHOCTaBHY
CTPYKTYypy NIeTMCaKIija U3 KOjUX Cy HacTane. Tako MHTeHIMja KOHJUKIje
KojoM ce moTpaxyje oppebena cBora HoBua (condictio certae creditae
pecuniae)” Tmacu:

»Gaius** iudex esto. Si paret N(umeriu)m N(egidiu)m A(ul)o A(geri)025
sestertium decem milia®® dare oportere, iudex Nm Nm Ao Ao sestertium decem
milia condemna; si non paret, absolve.“?’

Jaxe, ykommko 61 A. A. foKasao IpaBHU OCHOB, M3HOC Jyra KOju My
nyryje H. H. u gocrienoct o6aBese, Ha Cy[juji je caMmo fia TO ¥ KOHCTATyje, 4iMe
je Beh, yjemHo crpemna u ocyhyjyha mpecynma cagp>kaHa y KOHAEeMHALUjI.
Cynuja Huje y MoryhHOCTH [ja BOAM padyHa o OM/I0 KaKBUM M3jaBama TyXKe-
HOT, OCIM, €BEHTYa/IHO, O OHIM KOje 611 ocriopaBasie pOpMaIHy MCIIPAaBHOCT
CaMoT 3aXTeBa, jep My efleMeHTU ¢popMyie To He oMmoryhasajy. Yora cyauje,
Zenyje, OBJie je CBEN€HA Ha jeHOCTaBHY IIPMMEHY TY>XMOYEBOT 3aXT€Ba U3
¢dopmyre.

Hemro je gpyraumja cutyaumja y ciydajy iudicia stricta xaga Ty>Xu-
odeB 3axTeB Huje oapeben, Hero je incertum (quidquid dare facere oportet).
Ocum Beh HaBefieHe o6aBe3e cyayje /ja MPOLIEHY Ja /M je TY>KUOYeB 3aXTeB
¢dbopmano ucnpaBaH IO LMBWIHOM IIPaBy, Y OBOM CNIy4ajy, CyAuja gobuja
U HEIITO LIMpe oBjamherme: MOpa HPOLEHUTM ¥ ILITA je TO IUTO TYXXEHU
IyTyje, OMHOCHO, KOMMKM je 06MM meroBe ob6aBese. OIAaCHOCT Ja TYXKU-
yMax; u3rybu crop 360r IUTyCIeTHIVje, OBJie je 3HATHO Mama, YIpaBo 300r
HeoppeheHocTn 3axteBa, MebyTum, y meMoHcTpanuju je moryhe HaBecTn
IpaBHM OCHOB Jy)KHMKOBe o0OaBe3e, KOju OM CyaMju CIy>KMO Kao IIyTOKa3
IpUINKOM ofpebhuBama mpecyye.

IIpumeTHOje fajey obaHaBesieHa cydaja, 610 jaje ped o oppehenommmm
OIPEIMBOM TY>XMOYEBOM 3aXTEBY, Cy[yja y BP/IO CTELIheHOM MaHEBapCKOM

23 Koz xoHpukiyje, oBa GpopMya je 611 JOCTYIIHA 3a CBa MOTPAXXMBaba certam rem dare.
Max Kaser, Das Romische Privaterecht, erster abschnitt (das altromische, das vorklassische
und klassishe recht), Miinchen 1954, 592.

24  O6uMYHO je OBO OMIUTH HA3MB 3a M3a6PaHOT CYAMjy, I1a Ce OCTaB/ba Ha IMOYETKY MPa3HO
MecTo ¥ pOpMY/IHM KOjy je IIPETOp U3Ja0 ¥ CBOM €MKTY, KaKo 61 cyauja Morao 61Ty us-
abpan u weroso uMe ymucaso. Vcro: B. Biondi, 88.

25  Aulus Agerius je Ha3uB 3a Tyxuona a Numerius Negidius 3a Tyxenor. Oba nmeHa cy
GUKTMBHA M cafjp>Ke T€HTWICKO VIMe M TYXXJMOYeB dgere M HEIUpame TYXXMOYeBOT
MOTpaKUBamba Off CTpaHe TY>KeHor (negare) — Ibidem.

26 Iaj y MucTuTynujama, 4.41, HaBoay puMep Ayra off ieceT Xubajia cecTeplimja cafp KaH
y HEMOHCTpaLMju Y TY>XOU certae crediate pecuniae.

27 3a cny4aj ma ce morpaxyje onpebena crBap (condictio certae rei, y BpeMe JycTuHMjaHa
condictio triticaria) opmya KOHAUKIMje certae rei Tmacu: ,Si paret Nm Nm Ao Ao tritici
Africi optimi modios centum dare oportere, quanti ea res est, tantam pecuniam iudex, Nm
Nm Ao Ao condemnato, si non paret, absolvito.“

51



Brapgummp Byneruh (ctp. 43-59) InII 1/2023

npocTopy. Hanme, unmennIia fa oH Huje y IpuInnm Aa ce o6asupe Ha HaBofe
TY’KEHOT, HEero Jla CaMo MCIUTYje popMay MCIPAaBHOCT TY>KMOYEBOT 3aXTeBa,
omoryhaBasa je ja JO/I03HO NOHAIIAKe jeiHe CTPaHe TpujyMdyje y OfHOCY Ha
HOMIHAJIHO TI03MBambe Ha bona fides y cBYM IpaBHUM IIOC/IOBVIMA.
3aHUM/bMBA je, Ha IIpUMep, CUTyallja y K0joj Ipojasal] Ty>XU KyI-
I1a KOjeM je Ipoyjao 60IeCHOT KOMa, VI JJOIO3HO YYMHMU OUIO KaKBY APYTY
IpeBapy NPWINKOM Ipopaje. Kyman, Ty>KeHu, MOKyIIaBa Cyiuju fa yKaxke Ha
Te JOflaTHe, a/IVl U3y3eTHO BaXKHE OKOJTHOCTH, Koje 61 Moryie OMTHO fia YTy
Ia meroBy onykKy. Mebytum, cyauja Ha To He ob6paha maxmy, onemwyjyhn
CaMo fla TN Cy CBU e/1leMeHTH GOopMyIIe MCIIPABHO MONYHEeHM 1 Jja /IY TIOCTOj1
¢dopMaHa ONpaBIAHOCT TYXXMOYEeBOT 3axTeBa. 1y he ompasmaHoCT cyauja,
HECYMIbUBO, YTBPUTH, a/li, UCTOBPEMEHO, HheroBa Ipecysa, U3pasoM Mo-

TepHe TepMIHOJIOTH]je, MAKO JIera/lHa, Hije U IeTMTUMHA.

IIpe cBera enatHomhy crapux npaBHuka (veteres),” y untentuju pop-

MyJIe cyamja cafa 6uBa ymyheH ja cyau Tako jja IpoLieHN CBe OHO IITO TYKe-
HI IyTYyje Ha OCHOBY HoOpe Bepe — quidquid dare facere oportet ex fide bona.
OBO je peBONMYLIMOHAPHY TPEHYTAK ¥ Y 3aLUTUTH IIpaBa Kymua. IIpommperse
uHTeHIMje popMyrie Knay3ynoM ex fide bona omoryhasa cyguju fa, mpumm-
KoM onpebhuBama npecyze,” BoaM pauyyHa O CBUM IIPUTOBOPMMA KYTIIIA Kao
TY’KeHOT, KOji MOTy 6uTHO yTuIatu Ha ucxop cyhema.>’ On je caa cno6opan

28  Mspas veteres mpecTaB/bao je Ha3UB 3a CTape NpaBHUKE KOjU Cy [eloBali IIpe Kpaja
peny6nuKe, M KOjU Cy, ¥ 3HaK BEIMKOI IIOLITOBala, HA3MBAHM Cillapu Off CTpaHe
jypucnpypmenara KIacM4HOr mepnopia. Hajmosnatuju mpaBHMIM KOjU Cy CBOjUM YIJIe-
JIOM YTHI[a/IM Ha MOTOme 6mmu cy, usmeby ocramnx, Cexct Emyje (xoju je o6jaBuo npsy
IIPaBHY KIBWUTY, CaCTaB/beHy Off TPU LielMHe: TeKCTa 3akoHa 12 Tabnmmija, TyMadema
OBOT' TeKcTa M 36mpke nmermcakuuja Ius Aelianum), Manuje Manwnje, Mapko JyHuje
Bpyrt, KBuntr Myuuje CueBona (HajyrmenHuju npaBHUK Peny6iuke, KOH3Y u pontifex
maximus), u Lunepon. Bug. sume: Obpan Craunojesuh, Gaius noster (iipunoi uciiiopuju
pumcke dipasre Hayke), Beorpanm, 1976; O6pap CranojeBuh, ,O TajeBom pemy Rerum
cottidianarum sive aureorum libri VII, Ananu Ilpasnoi ¢axynitiedia y Beoipagy,
6p. 1-4/1983.

29  Iudicia bonae fidei, crefcTBeHO OBOMe, IPENCTaBba OUTHO obeexje y MCTOPU)CKO]
eBONYLMjH Of IOCTYIKa legis actio sacramento [O KOTHMIMOHOT HocTtymka. Illepmajep
UCTVMYe Ja je HajBaKHMjM MOMEHAT CjefMmbaBarmbe Hadena bona fides ca dopmynom, n
BUXOBO MHTETPUCAalbe y 3aKOHCKY IpoLefypy. PesynraT je mpommpeme obramhema
cyauje. M. J. Schermaier, 76.

30 MHcuctyupameM Ha IO3MBawy Ha fidem bonam, cymuja cafia He y3uMa y 063up camo
U3pUYNTE JOJATKe cTpaHaka GopMymu, TyMmadehy MX CTpOro Ipema yHOTpeO/beHUM
U3pasuMa M pedrMa, HeTO UM CBe €BeHTYa/lHe [IONO03He pajikbe WM IpeBape Ha Koje My
MOXKe yKasaTy TYXXeHN fia UX je Tyxualn mounuuo. To he y Bemukoj mepu cymujcky
OIIYKy Y4MHUTHU BepopocTojumjoM. R. Meyer, 92. V ucrom cmucny Xopsart, Llumep-
MaH 1 Burakep — Cyamja Moxe fia IpUXBaTU CBe JOJATHE CIOpasyMe CTpaHaka (pacta
adiecta), MOXe YBaXUTU CBAKO IIPEBAPHO U HEIOUITEHO IIOCTyIName CTpaHaKa, Ila ce
TY>KEHV MOTa0 IO3VMBATHU IIpef CYAUjoM Ha TyxuodeB dolus, Makap y dopMmymm Huje
npensuben exceptio doli (doli exceptio bonae fidei iudiciis inest). Cyauja u 6e3 mpurosopa
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[la CaMOCTaJTHO PasMOTPU TY>KOeH!U 3aXTeB M Jia IIPOLeHN, Y CK/Ialy ca Jio-
OpoM BepoM, [ia /iU je ¥ Y KOJIMKOj MEpU CaMo IOTPaKUBambe 3acHOBaHO. !
Y oBom cmucny officium cypuje je IpOIMIMpPEH Of IIYKOT IpUMEHJBarba
YMbeHnIa 13 GopMysie Ha IPOLEHY OIPABAAHOCTM TUX YMIbeHUIA ex fide
bona.

ITocTaB/pa ce muTame, YKOMUKO circumsribere Huje IpeLCTaB/baJIO
OMI0 KakBy IIpeBapy, WM je NPeACTaB/balo CaMO CUTHY IIpeBapy Koja He
Hof/Ie)Xe MPAaBHOM CaHKIMOHMCAmbY, KaKO ce HEeKM ayTopyu 3ajlaxy, YKOJIM-
KO je IpUXBaTaH Mubepann3aM TP>KMIITA @ CAMUM TUM U HOTIIYHO C106OJ-
HO 3aK/by4MBame YTOBOpa O IIPOJaji, 3allTO je YOIIITe II0CTOjajla moTpeda
la ce YBOIM jefHa HOBa Kiaysyna y GpopMyny Koja je TOMMKO IPOMEHMIa
H0/I0Kaj olTeheHe U MpeBapeHe CTpaHe?

Huje mu moryhe ma cy puMcku mpaBHUIIM, YIIpaBo carnefasajyhu yecre
CIy4ajeBe HajpasIMYUTHjUX IIpeBapa, Off KOjUX CY, BEPOBATHO, HajOpojHUje
Oue Koj yroBopa o IpoOfiaji, Kao HajBaXKHMjeT M HajpaclpOCTparbeHujer,
IOLUIM Ha PeBOIYLVIOHAPHY WJejy yBobemwa kiaysyine ex fide bona? [la cy
CUTHe IpeBape OMIe yBeK caMO CUTHe, TEIIKO OM ce, YMHU Ce, MOjaBMUIA
CBeCT 0 IOTpeOu 3alITHTe IpeBapeHe cTpaHe. [lenyje, crora, moryhe na, mo-
pen pekalyja fip)KaBe Ha jaBHOIPABHOM IIOJbY, OBO OMBa OATOBOP IIPETO-
pa 1 jypucnpyZneHIyje y IpMBaTHOIPABHYM OFHOCKMA, YNMMe HMje yMameH
HoTajammy aubepanusaM y 3aK/byduBamwy IpPaBHUX IIOCTOBA, HUTH je
TPXKMIITE, MICTOPUjCKY je Beh MmokasaHo, TpIeno 610 KakBe MOCTIeLIE.

Uunny ce fa je oBa KjIaysyna He CaMO PEBOTYLMOHAPHA, HETO U ,,eBO-
NTynMOHapHa“, ¢ 003MpOM Ha TO Ja Off HeHOr yBoDhemwa MoOUMIbe MOTIYHO
Apyraumjy, 3a BaKaH CTeNIEHMK BUIIM, OOMM 3amTuTe Ipasa omreheHe
CTpaHe, y HallleM CIy4ajy, Kynia. Ilocme meHor yBobema, y mojmy 3amrTu-
Te IpeBapeHe CTpaHe BMIIE HMINTA Huje Kao paHuje. [Jo Tajga eTMIKM, Mo-
PaJIHM KOJeKC IOHallalba NMPWINKOM 3aK/by4MBaiba IIPAaBHMUX IIOC/IOBA, I10-
CTao je IpaBHU I/IHCTI/ITYT32 KOj! je M fajbe >KMBO pasBUjaH fAenaTHouhy
jypuUCIIpyfieHaTa.

yBa)KaBa CIIy VM IPUHYAY Kao OCHOBe KOji MOTY om6uTH TyX1nodeB 3axteB. M. Horvat
(1954), 40; Reinhard Zimmermann, Simon Whittaker, Good Faith in European Contract
Law (ed. R. Zimmermann, S. Whittaker), Cambridge, 2000, 49.

31 Maxo je BesaH GOpMy/IOM KOjy IpeTOp M3Zaje, Cyauju Knaysyna ex fide bona omoryhasa
Ia oOnuKyje CyWITHHCKM canpxkaj ¢popmyre. Tume je omoryheHo ma ce cMekurajy cra-
pu, KpyTH, GopManusoBaHK MOCTYNIM fa 611 ce HOCTUIIN IpaBefHUju pesyarati. M. J.
Schermaier, 76.

32 Knaysyna quidquid dare facere oportet ex fide bona ogHocuIa ce u Ha obaBese CTpaHaKa
y xKommneHsanyju. Cyauja je Morao mpeOUTH U CBe 3aXTeBe TY)XXEHOT U3 MCTOT IIPaBHOT
nocna (ex eadem causa), 4ak U yKONIMKO HMUCY Oune uctoBpcHe (ex eadem specie). Ha-
4esio bona fides He 6U [O3BONNIIO fia Ty>KEHU CBOjy 006aBe3y MOpa fia MCIIYHU Y Lie/IVHI,
YKOJIMKO MOCTOjM KOHTPAa3axTeB TY)XEHOT M3 YICTOT IIPaBHOr Nocia. R. Zimmermann, S.
Whittaker, 52.
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Cynuje, manum, y Hadeny, HUCY 6y y mMoryhHOCTM #a mpumemyjy
K/Iay3y/ly Ha KOHKpeTHe CIy4ajeBe, I1a Cy MoMoh 1 caBeTe TPaXWIN Off yde-
HJIX TIPaBHMKA, unja he IeIaTHOCT Y OBOM CeIrMeHTY pa3Boja mpaBa OUTH He-
3aobunasHa. ludicia bonae fidei cy Ha Taj HauMH oMoryhwIu HajIIpU OKBUP
IefioBama KJIaCKIHe PUMCKe jypUCTIPYAeHIIMje, Koja je pasIudnTa HecaBecHa
HOHalllaka IpOfJaBalia CaHKIMOHUCaNa Kao mala fides akTMBHOCT, WITO je
cajia cyquja, 1o cIy>k6eHoj [y>KHOCTH, 610 Oy>XaH fia y3Me y 003up.

III IIpomupeHno gejcTBo actio empti

»Si vas aliquod mihi vendideris et dixeris certam mensuram capere vel
certum pondus habere, ex empto tecum agam, si minus praestes. sed si vas mihi
vendideris ita, ut adfirmares integrum, si id integrum non sit, etiam id, quod
eo nominee perdiderim, praestalis mihi: si vero non id actum sit, ut integrum
praestes, dolum malum dumtaxat praestare te debere Labeo contra putat et illud
solum observandum, ut, nisi in contrarium id actum sit, omimundo integrum
praestari debeat: et est verum quod in locates doliis praestandum Sabinum
respondisse Minicius refert >

»AKO mu #pogaws tnosuno O6uno koje epcitie u WepguuL ga uma
ogpeheny saupemuny unu ogpeheny wweruny, a uma Hegociaiike y 6Un0 Kom
actiekiily, ja moiy ga Hoguinem iyx0y u3 Kyiosute upoiiue ebe. Anu, ako
Mu Gipogaui 6asy u iapauitiyjeut ga je cagépuieHa, a uciiociiasu ce gpyiauuje,
Mopaui Mu HAgoKHAgUIlU TyOuitiak Koju cam moiao tpeitipieitiu 3601 iwoia.
Anu, axo ce He iogpazymesa ga iapauiliyjeut ga je caspuiera, onga hews ouitiu
ogiosopar camo 3a tpesapy. /labeon uma gpyiauuje muuiweroe u eepyje ga
wipeba cmampaimiu ga cipana mopa ga iapauiiiyje ga je 6a3a caspuieHd, ako
gpyiauuje Huje 6uno goiosopeHo, u 080 mMuuimbere je uctipasHo. Munuyuje
kaxce ga je Cabun Haseo KAo cé0je Muwiberve ga cnudHa iapanyuja wpeba ga
ce iogpazymesa y cnyuajy ga cy 6ypuhu ynajmmenu”.

JIabeoHOB cTaB y 0BOM (GparMeHTy O MCIPABHOCTY IIOBUJIA KOje ce
pojaje, yKasyje, YMHU Ce, a PUMCKO TPaJMIIMOHAIHO CXBaTambe II0asyu
Ofl TOra Jia je IMpOfaBall OfTOBOPAH CaMO YKOIMKO je KOJi Eera ImOCTOjaja
371a HaMepa, OFHOCHO 3HaIbe Jja IVIOBM/IO HYje MOTIYHO ¥ YATABO MCIPABHO.
MebhyTtum, 13 oBor Tekcra ce, usrnena, Buau ga Jlabeon He MHCUCTHpa Ha
U3pUYNTO] rapanuuju dicta et promissa. IIpogaBal, mpema meMy, He MOpa
fla 14 rapaHIujy fia je IIOBWIO MOJOOHO 3a ymorpely; HalpOTUB, YKOJIM-
KO >KelM Ja He Oyje OATOBOpaH 3a HEVCIPABHOCT IUIOBM/IA, MOpa I10ced-
HO MCK/bYYMTM CBOjy HOBYaHY obaBesy Koja 6u, u mpema Jymujany,>* 6mma

33 D.19.1.6.4 (Pomponius libro nono ad Sabinum).

34 D.19.1.13 (Ipianus libro 32 ad edictum): ,,...aut enim, qui peas morbosum aut tiguum
vitiosum vendidit, si quidem ignorans fecit, id tantum ex empto actione praestaturum,
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yCIOBJ/beHa Ca actio quanti minoris aestimatoria. Jlakie, U3Inefa Kako je mpo-
JaBall y Hadely OATOBOPAaH 3a CBE HEOCTATKe, YaK U 3a OHe CKPUBEHE, 3a
KOje HMje HU 3HaO Ja II0CTOje. JeNyHM HAauMH Ja OTPaHM4YM CBOjy OATOBOP-
HOCT je M3PUYUT MCKa3 []a He OiTOBapa 3a HEKM IOTEHIMjaIHU HeJOCTaTaK.

Mebhytum, genyje fa ce jacHO BUY Jja Ce YMECTO OBOT €[VJICKOT IIpaB-
HOT CpeficTBa Kopuctu actio empti. To je moTBpheHo U TekcTOM O Ipopaju
omehe 3a Kojy ce UCTIOCTaBY fia je O6HAB/bAHA 4 He HOBA, " I Ce ¥ TOM CITy4ajy
Beh MMOTIIYHO OTBOpEHO KOPUCTH actio empti.

OBo je jacaH mokasaTe/b y KOM IIPABILY j€ [el0Ba/I0 KIaCUYHO PUMCKO
npaso. Tamo rfe cy ocrasia mpoliecHa CpeficTBa IIOKasuBala HeJOCTaTKe y
IpYMEHN WIN IpY KOKa3MBamy KYIYeBOT IIpaBa 3allTHUTe, KJIACUIHA PUM-
CKa jypUCHpYAieHLija pearoBaa je eJIeTaHTHO: MCKOPUCTIIIA je KIay3yny ex
fide bona pa 6u npommpuia fejcTBo actio empti. Hanme, nosusajyhu ce Ha
OBy KJay3yny, KyIall HMje MOpao BuIlle [ia oKasyje JOMO3HOCT IpOJiaBIia,
Hero je mporjec 610 IOTIYHO OOPHYT: IPOfaBall je Taj Koju je y obaBe3n aa
VICK/bYYM CBOjy OATOBOPHOCT, TaKO LITO he M3pMYMTO HErMpaTu CBe HeJo-
CTaTKe CTBapy, OMJIO Jja CY BU/BMBY VI JTATEHTHIL.

To Huje cse. IIpopmaBarll je cajia OArOBOpaH 4YakK ¥ 3a OHe HeJOCTaT-
Ke 3a KOje Hije HM 3HAO, IITO IEerOBy OATOBOPHOCT 00jeKTMBM3MpPA 4 KyTI-
Ila IOCTaB/ba Y HEYNOPeAUBO OO/bY 1OI0XKaj Hero panuje. OBO Hpolperne
3alITHUTe IpaBa KyIIa OMI0 je M3BOA/BMBO YIPaBO y3 moMoh actio empti u
EHOT ,MOTOpa“ — K/Iaysyie ,ex fide bona®.

Osa Ty>6a je cafia MoIIa Jja KOH3yMUpa CBa OCTajIa IIpaBHa CPEJiCTBa,
YaK U OHa KOja Cy, BpEMEHOM 3acTaperia, I Jja c€ KOPUCTHU Y HajpasInInTUjUM
CuTyalMjaMa, YBeK y3 IosuBame Ha bona fides. OBakBo Ipoumpeme jy je
HAUVHIIIO MPOLIECHNM CPEJICTBOM ,IIMPOKOT crleKTpa. CBe ce 0BO jiemaBa
y BpeMe KJIaCMYHOI PMMCKOI IPaBa, IITO TBPAY M HAIll YBa)KEHM POMaHM-
cra JIparomup CrojueBuh, xoju Bepyje fia je Beh Kacu4HO IpaBO HAYMHNUIO
ofrydyjyhe Hanope fja IpoIIVpY OFTOBOPHOCT IIPOJABIA ¥ 60/be 3alITUTU
UHTEpece KyIla,” a CAMYaH CTaB 3ay3MMajy M HEKM Off CBETCKM IIO3HATUX
pomanucra.”’

quanto minoris essem emptoris, si id ita esse scissem: si vero sciens reticuit et emptorem
decepit, omia detrimenta, quae ex ea emptione emptor traxerit, praestaturum ei: sive igitur
aedes vitio tigni corruerunt, aedium aestimationem, sive pecora contagione morbosi pectoris
perierunt quod interfuit idonea venisse erit praestandum.”

35 D.18 1. 45 (Marcianus libro quarto regularum).

36 Kapa cy ce oBe mpoMeHe foroguie, He Moxe ce ca curypHomhy yrepputu. Temko je
BepoBaTU Jla KJIACUYHO IIPaBO Ty HUIITA HMje NOIPUHEIO U Ja je CTUHyIalyja Ouia
o6aBe3Ha CBe JI0 JycTMHMjaHa. 3aTO BUIIE IIPUBJIAYy MUIbEbe JIa je TO JIe/0 KIACHIHIX
npasHyka. [Iparomup Crojuenh, Pumcko ipusaitino ipaso, beorpan, 1985, 263.

37 Kasep, Takobe, uHCKCTHPa Ha ToMe Jia Beh y KIacCMYHOM IIpaBy IOCTOjY eHepriudYaH Ha-
IIOp Jia ce YCIOCTaBY OIIITa HOBYaHa oOaBe3a MPOJABIA 3a JIaTeHTHe GU3UUYKe MaHe
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OKO/MHOCT, He MajIo Ba)KHa, TOBOPM Y MPIWJIOT YMEHULIM Ja Cy Ofipef-
Oe egMICKOT efMKTa IOCTEIIEHO CBe BUIe Haja3NIe MeCTO y ius civile-y.
Pa3Boj mpuBpefe, TP>KUIIHEe eKOHOMMje, YKyIIHa pacTyha C/IOXEHOCT eKo-
HOMCKOT )XMBOTa y PuMy, yTumana je Tako fja je cBe Marmbe OMIO OlpaBhama
3a IpMMeEHY NpaBuUiIa caveat emptor.

IV 3akpyyak

Younnm cMo HacTaHak, pasBoj U IPeJOMUHAHTHOCT CTaHJap/iHe ITpaK-
ce IoflaBamba M3PMUYNTHX TapaHIMja 3a KBalmuTeT pobe Impy npopaju, mro he,
BeoMa Op30, IIOCTaTU OMIITA IpaKca, He caMo Ha mujanama.” OcuM Tora,
efMJICKa TIPAaBM/Ia Hy[uIa CYy BPJIO pasyMHa pelllera Koja Cy YIeHU paBHU-
IV 06MIaTO KOPUCTIIN He 61 /i 06jekTMBHY moTpeby Behe samTuTe Kynia,
YUMHWIN U3pakajHujoM. IbuxoB 6amaHc je mpefcTaB/bao 3HAYAjHY BPIMHY:
IpofiaByeBa je OATOBOPHOCT, Ca jefHe CTpaHe, 6ula MpoLIpeHa yCIen actio
empti, a, ca ipyre cTpaHe, KyIalj je MOrao fla 3aXTeBa IIYHY HaKHaJy LITeTe
(quod interest). He Mame OMTHO je ¥ TO LITO je HBUXOBO MO/be IpUMeHe OUI0
BE3aHO 3a NpeTeXHO (U3NUYKe HeJOCTaTKe CTBApY, YaK M OHe JIaTeHTHE U
OHe 3a 4Yije MOCTOjame ImpoypaBal; He 3Ha. [JoceOHO MeCTO y OBOM CHUCTEMY

crBapu, M. Kaser, 409. ¥ npunor Tome rosopu u Ilymyera, Koju HaBogu Jja Cy y Tpe-
HyLMMa Kaja cy ¢popMe APYIUX TY>KOu Owmile 3acTapesie CMaTpaHO Ja Cy IOKpYBEHe ca
actio empti. Tako oH objauaBa fa he y JycTuHujaHOBOM IpaBy caMo fa ce IOTBPAK
MHTEHIja K/IaCuYHe jypuUcCIIpyAeHLuje o actio empti. VI actio redhibitoria xoja yKpydyje
u restitutio in integrum y poky of urect Mecenu (tempus utile) v actio quanti minoris
Koja ce Mopa noputhu y poky on annus utilis, CBoje MeCTO yCTymnajy MMIUIMIMTHO Beh y
KTACYHOM MPaBy, a y JyCTUHMjaHOBOM eKCIUIMIMTHO actio empti. Francis de Zulueta,
The Institutes of Gaius. Part I: Text with Critical Notes and Translation, Oxford, 1958, 48.
Vicro n Henry John Roby, Roman Private Law in the Times of Cicero and of the Antonines,
Cambridge, 1902, 222-223. Ilumepman oBo noTBphyje, uurupajyhu jour jenan ¢pparment
u3 [lurecra (D.18.1.45), koju ce 6aBu mpopajom ofehe 3a Kojy ce MCHOCTaBUIO ja je
o6HaB/baHa a He HOBA, TAKO J1a KyIIall OfU3ameM actio empti Moxke nocTuhm cMamere
KyIIOBHe LieHe, Il M3HOCH MUIIbEIe fla CY efWICKa CpeficTBa QYHKIMOHMCANA ,IION
MackoM® actio empti. R. Zimmermann (1995), 321. bexmaH, OYMITIEAHO CYIITMHCKYU Ha
MCTOj NOKTPUHAPHOj IMHUjU, BEPyje fa Cy BPEMEHOM XOHOPapHa IIpaBHAa CPECTBa KY-
puickux eguia npuxsaheHa Kao ius civile, jep je 6m10 cBe Mambe OIpaBAama 3a JOCIETHO
IpuApxKaBame IpaBuiIa caveat emptor. A. Bechman, Der Kauf nach gemeinem Romische
Recht, Weimar, 266. ITy/byera oBa mpaBHa CpeficTBa BUY Kao J0oOpo 13b6anaHCHpaHa y3
actio empti, jep Hamehy IIpOIIMPEHY OATOBOPHOCT IIPOAABIY U f06Mjajy cTaryc naturalia
negotii. F. de Zulueta, 51. IluMepmaH 3akpydyje ma cy actio redhibitoria u actio quanti
minoris yHeBIIN ,oportere ex fide bona“ 3a actio empti, 3aucra, He CaMO IPOLINPUIN
IEHO IIO/be [IeI0Batba, Bell y BeluKoj Mepu yIMHMIN fa 3allTUTA IpaBa KyIIla yClen
oBe Tyx0e byzie mormyHa u uspaxajia. R. Zimmermann (1995), 322.

38 TaxBa mpakca he Tonmko mocraTu craHmappHa Aa he usrybutu craryc accidentalia
negotii v fo6UTYU HOBU — naturalia negotia. R. Zimmermann (1995), 321.
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3aIITHUTE IpaBa KyIlja MMa IPOLIMperse actio empti Ha OCHOBY Kjay3yJie ex
fide bona, mTo ra je yNOTIYHU/IO ¥ YYMHNUIO CBEOOYXBAaTHIM.

CreneHOBame OTOBOPHOCTH, @ CAMUM TVM M HOBYaHe oOaBese Ipo-
maBa takobe cy omoryhmia oBa IpaBHa CpefcTBa, O YeMy HaM CBeOYN
]ynmjaH.39 OH jacHO pa3nuKyje HeCaBeCHOT Off CaBeCHOT Ipopasua. [Ipeu je
OZITOBOpaH 3a omnia detrimenta, quae ex ea emptione emptor traxerit, JOK je
JIPYT¥ OITOBOPAH caMo 3a quanti minoris.*°

Henyje ma cy rapaniuje 3a mareHeTHe fiedexTe PaKTUIKY OVIe IMITIN-
LUpaHe y YTOBOPy O HpPOJaju, 9aK M y CUTyalujaMa y KOjuMa IpOfaBall,
BUJIENIN CMO, HIje 3HAO 32 IIOCTOjambe TUX HEJOCTAaTaKa, OJHOCHO, YKOIMKO
je mocrymnao fonosHo. OBakBO pelllere, YMHM Ce€, [YTyje Ce MPOUIMPEHO]
byHKuMjn actio empti.

JycTuHMjaHy 3amMcTa HMje OCTajJ0 MHOTO IITa fa y4umHuU. Kimacumdno
IpaBo My je oMoryhmIo mpokp4eH IyT KOju je OH caMo Tpebaso fa CIedi.
Cse je 6uo Ty: u actio redhibitoria, ykonuko je Kyr4eBa HaMepa ia pacKuHe
YIOBOp U actio quanti minoris aestimatoria, yKOJIVKO >XelIM [a Ta OFP>KU Ha
CHa3M y3 cpasMepHM noBpahaj HOBIJa U IIPOLIMPEHO [IejCTBO actio empti 3a
CBe C/Ty4ajeBe JIATeHTHMX fedeKaTa, Ia Yak ¥ 3a ofpeheHe crydajeBe Koje
Cy pelIaBaja eguacKa cpefcTa. Heko 61, MOXzia, O4eKMBao Aa JyCTUHUjaH
YKVUHe eIICKa CPefCTBa jep je actio empti ,Ipey3umMana“ y BeIMKOj MepU U
IbMIXOBY HAJJIEKHOCT, a/li TO ce Huje foropmno. HanpoTtus, oHa cy He camo
3alp>kaHa, Hero Cy IUXOBA HAIOKHOCT M OOMM IIpMMeHe IpOIIVpPEeHU U
U3BaH Ipofaje poboBa 1 CTOKe, HA CBe CIy4ajeBe Ipofiaje cTBapu. Tume je
PMMCKO K/IaCMYHO IIPAaBO 3aMCTa YCIelIo ia HaumMHY ofipeheHe 3HavajHe KO-
pake Ka IOTIYHOj 3alITUTK KYIII[a, [a je caMa IpKUpOfia Mpozaje, Kao bonae
fidei xoHTpakTa, oMoryhmia mga ogroBopHoOCT ImpopaasLa Oyzie IpolMpeHyja
1 cBeobOyXBaTHMja 1 Jja Ce 3aCHYyje, IOpefl XOHOPAPHMX IPABHNUX CPeJiCTaBa,
U Ha UVIBUJIHO] actio empti.
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THERFE’S A THIN LINE THAT JOINS AND DIVIDES:
ON OUTWALKING AND FRAUD IN ROMAN
CLASSICAL SALES

Summary

The Roman classical sale is one of the most striking expressions of the
Roman legal genius. However, to a large extent, this institute is overshadowed
by the influence and contribution of foreign ancient (primarily Greek) law, the
existence of analogous responsibility of the buyer and seller, different modalities
and, finally, the specific definition of the essential elements of the contract,
object and price.

This was particularly evident in the slave and livestock markets, where
contracting parties met in order to outsmart each other and achieve the best
possible deal by subjectively determining the limit of success. What is a good
deal for the seller, for the buyer can be a basis for a lawsuit that was not easy
to come by quickly.

Where does bona fides end, where does circumsriptio, and where does
dolus begin, what is the role of the contracting parties and what is their liability?
Did Roman jurisprudents contribute to solving this problem and to what extent?

In this paper, we tried to answer these questions because there is a thin
line that connects and separates trickery from fraud.

Key words: Emptio-venditio. - Invicem se circusribere. - Bona fides. - Do-
lus. - Actio empti.
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