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CYBJEKTVBHU NOMAIIAJ JOMARE
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Caxkerak

Ha ocHosy cagpxume 4. 64 cii. 1 3akona o apbuilipaxcu 3axmwy4yje ce
ga gomaha apOumipaxcHa 0gnyka modxce genosaitiu camo tpema cipankama u
HUX08UM TUPABHUM CyKuecopuma (CUHIynapHum u yHusepsanuum). Y ogrocy
Ha tpeha nuua ognyKka mosxe genosaiu camo yYKonuxo o 3axiiesa upupoga
upegmetia ciiopa (gejcitiéo erga ommes) Unu yKonuko Ou o 6UN0 U3pu4U-
o fpotiucano 3akoHom. Mehyiium, y okonHociliuma Kkaga HUociioju b6nucka
Mmaitiepujanto-npasHa ee3a usmehy cipanka y Hociiyixy u wpehux nuya, koja
HUCY y4ecilie08ana y HOCHiyiKy, a ped je o MUyumMa Koja moiy 6uiliu obasesa-
Ha apOuTaPaXHUM CHOPA3YMOM, UpeliopyKa je ga ce UpU3HAa UHIEPBEHUUJCKO
gejcilieo ognyke y ogHocy Ha 08y Kaiieiopujy nuua. Vniliepeenyujcko gejcitiéo
ognyKe ipeba UpusHailiu og ycnosom ga cy wpeha nuya tpeitixogHo 6una
11036aHa ga yueciieyjy y apOuttipajicHom ociyiuxy, unu yKoauko iio Huje 6uo
Cyuaj, ga um ce y oCHiyuKy Koju camocitianto iokpeny omoiyhu tipaso Ha
uctliuyaree Upuiosopa HecasecHoi 6oherva cilopa.

Kmwyune peuu: Apbuitipancna ognyka. - Konaunociti. — Cybjexitiuete ipanu-
ue. — Tpehe nuue. — Vnitiepseryujcko gejciuiso.

*  EneKTpOHCKa afipeca aytopa: jov.velickovic@gmail.com.
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I YBop

Y apOuTpakHOM IIpaBy TePMUH ,,CYOjeKTMBHM JOMallaj  OOMYHO ce
Besyje 3a MHCTUTYT apOUTPKHOT CIIOpasyMa ¥ OFHOCU Ce Ha paclpaBy O
TOMeE fIa /I U IO, KOjUM YCTIOBMMA apOUTPa>KHU CIIOpasyM MOXe obaBesu-
BaTH U HEIIOTIICHNKe. ! Hecmnopno, 0BO je TeMa Koja je BeoMa 3Ha4ajHa 3a ap-
OUTpa’KHO TIPaBo, jep Off OArOBOpA Ha IuTame Aa 1 ofpehero (tpehe) muie
MO>Ke OMTH 06aBe3aHO apOUTPAXKHIM CIIOPa3yMOM, 3aBUCHU U YCIIOCTAB/batbe
HAJT&)XHOCTH apOUTPaXKHOT Cy/a 3a OJTy4MBaEe O KOHKPETHOM CIIOpY.
MebhyTtum, 0 OKOHYaKY apOUTPA’KHOT IIOCTYIIKA Ha C/IMYaH HAuMH MOXe ce
IOCTAaBUTY INTame Ia I apOUTpaXkHa OJJTYKa Jelyje caMo IpeMa CTpaHKa-
Ma Koje Cy y4eCTBOBaJIe Y MOCTYIKY WM OfTyKa MOXKe MMaTH IIype MPaBHO
nejcteo. OTyna ce MoxXe IpeyseTn nocrojeha TepMuHONOIMja N GopMmUpaTH
TeMa Cy0jeKTMBHOT IoMalliaja apoutpaxse omnyke. [lojegHOCTaB/BEHO pede-
HO, TeMa Cy0jeKTUBHOT oMalllaja apOuTpaxkHe OIyKe ce OfHOCK Ha IIUTabe
fia i apOUTpa’kHa OfTyKa MMa IPaBHO JIejCTBO CaMO Y OJHOCY Ha CTpaHKe
y HOCTYIIKY, WIN Ce Tof, ofpeheHnM ycnoBruMma fejcTBa OfTyKe MOTY IIPOIIN-
putuy u Ha Tpeha mmua.

3a pa3nmuKy off 3aKOHa O NMAPHMYHOM IIOCTYIIKY, 3aKOH O apOuUTpaxkn
He CafpXu 1ocebHy ofpendy o Cy6jeKTMBHMM IpaHMIIaMa Je/loBama apou-
TpaxkHe ofyTyKe, Beh y wi. 64 ct. 1 mponucyje HavyenHy ofpendy Koja rmacu
~gomaha apbuitipaxHa ognyka uma cHaly gomahe UpasHoCHax}He cygcke 0g-
nyKe U U3Bpuiasa ce y cknagy ca ogpegbama 3akoma xoju ypehyje usepuinu
dociiyniak”. ApburpakHa InpaBuaa AoMahyx apOUTPaKHMX MHCTUTYLMja
(Cranna ap6burpaxa npu Ilpuspennoj komopu Cpbuje n beorpancku ap6u-
TPa)XHNU IieHTap) Takobe He cagpxe ofipeffy o Cy0OjeKTMBHUM TpaHMLIAMa
apOuTpakHe OIIyKe.

Vmajyhu y Bupy IpeTX0oZHO HaBefieHO, IPeMET OBOT pajia je TyMa-
Jeme ofpende wi. 64 cT. 1 3aKoHa 0 apOUTpaXKy ca IWbeM Ja ce YTBPAM Aa
NN ce U KOjoj Mepu oapende o CyOjeKTMBHMM IpaHMI}aMa IIpecyfie MapHUY-
HOT CyJa MOTY IPMEeHUTI Ha joMahy apOuTpakHy OWIYKY WM je IOoTped-
HO opMupame Apyraunjux MpaBuia y apOuTpaKHoj mpaKcy, ¢ 063upoM Ha
TO A apOUTPaKHM IIPOIMCU HEIIOCPENHO He J]ajy OATOBOP Ha IIOCTAaBJ/bEHO
HNTambe.

Y Tom mornemy aHanmusa sajfiaTe TeM€ MOpPA IOYETH Ca PasMaTparbeM
OIIITUX y4era O JIejCTBUMA IIpecy/ie MapHIYHOT CY/a, KaKo 61 ce MeHTH-

1 Bup. Tamo Kuexesuh, Bragumup Ilasuh, Apouitipama u AP, 3. uspamwe, Beorpap,
2007, 58-59.

2 Ibid., 58.
3 3akoH o apbutpaxu - 3A, Cayxbenu inacnux PC, 6p. 46/2006, u. 57.
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bUKOBaNIO JIejCTBO KOje Ce HEeloCPeJHO OTHOCH Ha INTame CyOjeKTMBHOT
moMairaja opmyke. Teopmja rpahaHckor mpolecHor mpasa je MaeHTUGU-
KOBajla HEKO/IMKO JiejcTaBa Ipecy/ie MapHUYHOT CyHa, almu ce CyOjeKTUBHe
TpaHulie JleTloBamba Mpecysie pasMaTpajy caMo KOJi jefHOT BUJA JieI0Bamba, a
TO je IPaBHOCHAXKHOCT, LITO OM y C/Iy4ajy apOuTpaskHe ofjIyKe Tpebano na
IpefcTaB/ba JIejCTBO KOHAYHOCTHU. Y TOM IIOI7eAy Hajmpe he ce pasmorpu-
TV Jia 1 u3MeDy cajpkuHe fejcTBa IPaBHOCHAXHOCTYM Ipecyfe MapHNY-
HOT Cy/ja 1 JiejcTBa KOHaYHOCTY loMahe apOuTpaskHe OfTyKe IOCTOjU 3HAK
jeTHAKOCTM M/IM He, Te YKOJIMKO IIOCTOje pasjuKe, Ha KOju HAuMH IpaBuIa
apOUTPaKHOT IpaBa y OBOM CEIMEHTY OJCTYIIajy Of IpaBula IApHIIHOT
noctynka. HakoH mro ce cagp>XuHCKy gedyHuMIIe [ejcTBO KOHAYHOCTHU ap-
ouTpaxkue ofyIyke, pasmorpuhe ce fa /i ce M y K0joj MepH OIIIITA ITPpaBIIa
0 Ccy6jeKTMBHUM I'paHMI[aMa Ipecyje MApHUYHOT Cya MOTY IPUMMEHNUTH Ha
nomahy apOuTpa>kHy Of/TyKy, Te HOCTeAYHO Ha KOjy Ha4MH Tpeba TyMaum-
TN WI. 64 cT. 1 3aKOoHa 0 apOUTpaXKM 110 MUTABY KPyTa JIMIja Ha Koja OfIyKa
Tpeba ma fenyje. OTyaa je mpeMeT pasMaTpama OJIyKa JIOHETa CaMo Y OK-
Bupy nomahe ap6uTpaxe Ha Kojy ce mpuMemyje 3akoH o apburpaxm.*

YKOMMKO ce IPUXBATY CTaB fIa apOUTPa>kHa OJTyKa MOXKe IIPaBHO Jie-
JIOBATM U Ha JIMIIA KOja HUCY CTpaHKe Y popMaTHOM CMUCITY, jeflHa Off CIIell-
MPUIHOCTY apOUTpake — OJCYCTBO IpaBa Ha pefjOBHE IIPaBHE JIEKOBE, Te
JIOCTYITHOCT CaMo Ty>k6e 3a TIOHMINTaj Y CY/ICKOM TOCTYTIKY,” yKasyje fia je
y OKBUPY TeMe Cy0jeKTUBHOT loMalllaja apOuTpakHe OfIyKe IIOTpeOHO IOo-
ceOHO Pa3MOTPUTH MeXaHM3Me 3aIUTHUTe Tpehnx miia Koja HUCY y4ecTBOBa-
7Na y IOCTYIIKY.

Ha kpajy usnarama 6mhe gaT 3ak/bydaxk fja u ce ¥ y KOjoj Mepy OIIIITa
IpaBWIa O JIejCTBMMA Ipecyfie MapHIYHOT Cy/Aia, Ha Koja ynyhyje wi. 64 cT. 1
3akoHa 0 apOUTpaXkKy, MOTy NIPYMEHUTI Ha OIIYKYy apOUTpaxke, Kao OGMTHO
PasIMYMUTOr HAuMHa pelllaBara CIIOPOBa y OIHOCY Ha MApHUILY, Te€ YKOIUKO
JiejcTBa apOUTpa)kHe OJITyKe y OBOM CeTrMeHTY Tpeba fja Oymy Apyraumja, Ha
KOjU Ha4MH OM PasImunToCcT Tpebaio aa ce UCIosbaBa.

IT JejctBo xoHauHocTH (res judicata) momahe
apOuTpakHe ofryKe

JlejcTBO apbOuUTpakHe OfIyKe je TeMa Koja HMje M3as3uBaja BeUKY
naxmwy foMahe mpaBHe Teopuje, Te ce yak Moxke pehn fa y nureparypu He
IIOCTOjU JleTa/bHA PaclpaBa O TOMe KOja IIPaBHa JlejCTBa Ipou3Boay foMaha
apOuTpa)kHa OfiTyKa. Y TOM IIOITIefy Kafia Ce y IUTepaTypy TOBOPU O [ejCTBY

4 3A, wr. 1.
5 I. Kuexesuh, B. ITaBuh, 163.

135



JoBana Bemmuxosuh (ctp. 133-157) IulIT 1/2023

apOuTpaxKHe OfTyKe, yIIaBHOM ce ynyhyje Ha uuTupanm 41 64 cT. 1 3akoHa
0 apOUTpaX.

Jeandko Tymaueme 4WiI. 64 cT. 1 3akoHa 0 apOUTPaKM Ha IPBYU IOITIEN,
laje 3aK/byYaK Jla KOHAYHa apOMTpakHa OfjIyKa Tpeba fla MMa MCTa IpaB-
Ha JIejCTBA KAo M TPAaBHOCHAXXHA CYJICKA OITyKa.” YKOMMKO 6U ce MpuXBa-
THO OBaj IPUCTYII, TO 6K MoppasyMeBasno fia gomaha apburTpaxkHa ofryka
uMa cnepieha pejcrsa: (i) MaTepujasHe MPaBHOCHAXHOCTU (KOjy 6M y oBOM
cny4ajy Tpebaso HasBaTM KOHAuHOCT), (ii) msBpHOCTHM, (iii) YMIBEHMYHO
IejcTBO, (iv) mpeobpaxajHo U (V) MHTEPBEHIUjCKO [1ejCTBO.

Op cBUX HaBefleHUX jiejcTaBa OIJIYKe, 3a IPeAMeT pasMaTparma OBOT
paja peleBaHTHO je /1ejCTBO KOHAYHOCTH, Te he caMo 0 0OBOM fiejcTBY OuTH
peurt y HacTaBKy. Hamme, y nutepaTypu Kaja ce TOBOPY O IPOIIMPUBAY
Cy0jeKTMBHMX TPaHMIIA IIPECyfie OBa TeMa Ce YBeK pasMaTpa caMo y OJHOCY
Ha /IejCTBO IPaBHOCHAXHOCTH TIpecyfie.” 110 aHANOTHU ca yuemuMa Teopuje
IApHUYHOT MOCTYIIKA, HaBeJleHa TIpaBHa JIejCTBa apOUTpaXkHe OfIyke 6u ce
MOTITIa MCIIO/BUTH Ha crefehm HaumH. MaTepujamHa KOHa4HOCT apOUTpaXk-
He OfyTyKe O IofpasyMeBaja Jja OHa MMa JejcTBO Ipecybene cTBapu (res
judicata), Te fa ce 0 MICTOM 3aXTeBy, M3MeDy MCTMX CTpaHaKa He MOXKe BOAM-
TV HOBM IOCTYIAK, OVJIO IIpef Ap>KaBHUM MM apOUTPKHUM CyIoM (Hera-
tusHO fejctBo).!? 3a oueny ugentuTera mpegMera cropa Tpeba yzeTn y 06-
3Up U YMEEHNYHO CTame JAaTO ¥ 00pasoXKermy OIIyKe, He CaMO CafipXKIHY
saxTeBa Koju ce uctmde.!! 3aTum, KoHawHOCT ap6uUTpaKHE ONTyKe 61 TIOf-
pasyMeBasa fia Cy CBU Cy[0BM (Ip>KaBHU MIN apOUTPasKHM), TIpef; KOjuMa ce
Kao IIPETXOJHO IUTAIbE M0jaBM OHO O KOjeM je Kao O ITABHOM IUTaIby OfIy-
4eHO KOHYaHOM apOMTPa)KHOM OJTYKOM, Be3aH) TOM apOMTPa>KHOM OfTy-
KoM (ITO3UTHUBHO fiejcTBO). % [IpaBHOM CHArOM KOHauHe apOUTPaKHE OITyKe
Tpebano 6u fma 6yme obyxBaheHa camo m3peka, He U HeHO 00OpasIOKeme.
To moppasymeBa #a IpaBHUM [IejCTBOM apOUTpakHe OfIyKe He 6u Tpeba-
1o pa 6yny obyxBaheHa unmeHNn4YHa yTBphema, IpaBHa cXBaTamwa, IpUMeHa
MaTepujaTHOr IIpaBa, OJIyKa O IPETXONHOM IIUTamY, Ka0 U OJJIyKe O Ipo-
I[IeCHUM NIPUTOBOPUMA.

6 Bup. Ibid., 134. Anexcanpap Jakunh, Ipahancko dpouecHo ipaso, 5. uspame, beorpap,
2010, 714.

7  Tlocroje mpaBa Koja He peTy/INIIy YaK HU [IejCTBA IIpeCyjie TAPHUYHOT CY/ia, Ka0 Ha IIPU-
Mep xpBarcko npaso. Mihajlo Dika, Gradansko parni¢no pravo, Sudske odluke i sudska
nagodba, IX knjiga, Zagreb, 2013, 465.

Huxona bopupora, Iapruunu tiociiiyiiax, beorpap, 2022, 392-403.
Ibid., 397.
10  Bopusoje [Tosunh, Ipaharcko sipoyecHo ipaso, 9. uspae, beorpan, 1986, 297.
11 H. bogmpora, 394.
12 b. ITosuuh, 297.
13 H. bogmpora, 397.
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MebyTum, 1a y OBOM CerMEHTY He MOpa IOCTOjaTy 3HAK jeAHAKOCT
usMeby ofIyka Ip>KaBHMX M apOUTPaKHUX CY[0Ba FTOBOPY IPaKca MHOCTpa-
HUX ap6uTpaxa,’'? koja je sHaTHO 6pojuuja off momahe, a y kojoj mocToju Beh
TpafiYILiIMOHA/IaH CTaB [ia IejCTBO res judicata oOyxBara He camo u3speky, Beh
U OJTyKe O YMIeHNYHUM U IPAaBHMUM INUTakUMa Caip>kaHe y 00pasioKeny
omnyke.'” Ha oBom Mecty Beh ce youasa pasimika y ofHOCY Ha TIpecyy map-
HIYHOT CyJia, 4ije [ejCTBO MPaBHOCHAXXHOCTY 00yXBaTa caMo M3PEKY.

Ha ocHoBy pmoctymHux opnryka gomahux apburpaxa pgenyje fa je
momaha apb6uTpaXkHa Ipakca MMazia IPUINKY CaMO AeMVMUYHO Ja ce u3ja-
CHM O CafIpXKVHIU JIejCTBa KOHAYHOCTHU OfjIyKe apourpaxe. ITo oBoM muramy
CnopHOTproBuHCcKa apbutpaxa npu IIpuspenHoj xomopu Cpbuje je 3a-
y3ema cTaB Ja »3a yTBphuBame MeHTUTETa CIIOpPOBa IOTPEeOHO je M He-
IITO BHUILIE Of IPOCTOT MAEHTUTETa CTPAHAKA Y CIOPY U HUXOBOTI IIPABHOT
omHoca“!® u ma cy ,HyxHU ycoBH 3a ycrex mpuroopa mpecybere cTBapu
la Cy CTpaHKe y 00a cropa MAeHTUYHE M fia je MACHTUYAH YMIeHUIHU U
npasan ocHoB®.!” He mocToje jaBHO OCTYIHe OfTyKe Ha OCHOBY KOjUX 61
ce MOIJIO YTBPAUTY Aa /i je foMaha apOuTpakHa mpakca ¥Masa IpWINKy Aa
Ce HEIOCPeHO M3jaCHU O je[fHOM BeoMa OMTHOM CErMEHTY Je/IoBaiba IIpa-
BUIA res judicata, a To je ja nu cy oBUM JiejcTBOM obyxBahene camo opry-
Ke cafjp)kaHe y M3peLy, Win cy wume obyxsaheHu 1 MpaBHU U YNHEHNIHN
3aK/BYUIM fIaTV Y 006pasoxemy omryke. OBaj cerMeHT HedyHICaba IPaHM-
11 le/IoBaba IIpaBumia res judicata apOuTpakHe OJJIyKe je BeoMa 3HavajaH 3a
nurame feduHMCcamba Cy0jeKTMBHMX rpaHuLa omayke. Haume, ykommko ce
ZiejCTBO IpaBuUIa res judicata MpoOLMPK 1 Ha IIPaBHE Y YMIbeHIYHE 3aK/bydKe
faTe y 06pas/ioxemy OfIyKe, IIOCTaje MMOCeOHO OCET/BUBO MUTAE A U U
IIOJ] KOjUM YC/IOBMMA OITyKa MOXKe [ie/IOBaTy U Ha JIMIA KOja HUCY y4eCTBO-
Bajia y IOCTYIIKY, jep Ou mpumeHa mpaBuia res judicata moppasymeBania
ma Tpeha ymiua, y mOCTYNKY Koju 6M CaMOCTATHO IIOKpeHy/Ia, He Ou yMa-
J1a IPaBO Jja IIOHOBO PACIIPaB/bajy O YMILEHNYHOM VI IIPAaBHOM NUTABY O
KojeM je momahm apOuTpakHm cyp 3ayseo ctaB y Beh BoheHOM IOCTYIKY.
OBO CHOpPHO NMTalbe Ha JUPEKTaH Ha4MH Huje OMJIO IIpeMeT pasMaTparmba
HI Off cTpaHe goMahux ayTopa. MebyTum, cimuHa Tema 6ua je pasMaTpaHa

14 TIlom mojMoM MHOCTpaHa apbuUTpaXka y OBOM pafly ce cMaTpa CBaka apbuTpaxa Koja Huje
nomaha. Bup. I. Kuexxesuh, B. ITasuh, 32.

15  Bup. omnyke: Pan American Energy LLC, and BP Argentina Exploration Company v. The
Argentine Republic (ICSID Case No. ARB/03/13), noctymHo Ha appecu: https://www.
italaw.com/sites/default/files/case-documents/ita0616.pdf, 10. 7. 2022; Pope & Talbot,
Inc. v. Canada, NAFTA-UNCITRAL, Interim Award, gocTymnHo Ha afpecu: http://www.
investmentclaims.com/decisions/Pope-Canada-Interim Award-26June2000.pdf., 10. 7. 2022.

16 Cnop T-9/07, 36opHuk apburpaxkse npakce CHO/BHOTPTOBUHCKE apOMTpaXke IpK
ITpuspentoj komopu Cpbuje 1997 - 2016, Beorpap, 2017, 139.

17 Cnop T-15/11. Ibidem., 239.
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y MehycobHOM OfHOCY OfyKa TPrOBMHCKMX M MHBECTULMOHUX apOuTpa-
Xa, Te je pasMaTpaHO Aa JIM M Ha KOjM HA4MH OJIyKe TPTOBMHCKUX apOu-
Tpaka UMajy obaBesyjyhe nejcTBO y MHBeCTMIVIOHMM apOuTpakama. Y
OBOM CJIy4ajy fiaTa je IperopyKa fia OfyIyKa TProBMHCKe apbuTpaxke Tpeba
fla TIpefiCTaB/ba MPEHpeKy 3a OJ/Iy4MBame O TY)KOGHOM 3aXTeBY Off CTpaHe
apOUTPAKHOT Cy[ja Y MHBECTUI[MOHO] apOUTPaXKy, YKOMUKO Ce TYXXWIaL| y
3aXTeBY IIpef] MHBECTUIMOHUM apOUTPXKHUM CYAOM caMo GpopMaIHO mo3u-
Ba Ha NoBpefly MehyHapogHOr yroBopa, a McTH4e 1O Cafp>KVHU UJeHTUYaH
3aXTeB Kao y TPrOBMHCKOj ap6utpaxu.'® Ca mpyre crpame, y cryuajy xama
ce Ty>kOeHU 3aXTeB IIpef] MHBECTUIMIOHOM apOUTPa>KOM IIPaBHO He 3aCHMBA
Ha TPrOBMHCKOM YTOBOPY, /M je y Be3U ca UM, O TAKBOM 3aXTEBY MOXe
Ce OIIyYMBATH Y MHBECTUI[MOHO] apOUTPaKH, C TUM Jia je Taja apOuTpax-
HIU CyJ, 00aBe3aH IPaBHUM U YMEEHNYHUM 3aK/by4lIIMa apOUTPaKHOT CyAa
u3 TprosuHcke apburpaxe.'”’ Ha 0CHOBY HaBefleHOT CTHHYe Ce YTUCAK Jia je
Ipenopyka fia ce [AejCTBO NpaBuUIa res judicata apOuTpaxkHe omTyKe IPOLIN-
PM M Ha CeTMEHT 00pasjioXema OfIyKe Ha Ha4MH Jja Ce€ O UCTUM IPaBHUM
U YMIbEHNYHNM INUTambUMa He MOXKe paclipaB/baTi y [ABa apOUTpakHA IO-
CTymKa, 6e3 063upa Ha TO Aa M je OFIyKa MCKas3aHa y M3pely WK caMo Y
00pasoKemy OIIyKe.

C 0631poM Ha TO la O OBOM IIUTAKY He IOCTOjU AUPEKTaH OLTOBOP
y momahoj apOuTpa)KHOj Mmpakcu U Teopwuju, HOTpeOHO je y3eTu y 003up
CTaBOBE VIHOCTPaHe Teopuje 1 apOUTpaXKHe Ipakce, Kako Ou ce [JOLUIO 70
KPajIbeT 3aK/bydKa.

3a pasnuky ox gomahe nmureparype, y cTpaHOj nuteparypu ce demhe
TOBOpYM O NPABHUM J€jCTBMMA apOUTpakHe OfIyKe, IpyU 4deMy ce (HOKyc
CTap/ba YINPAaBO Ha IPaBHO [ejCTBO MaTepyujalHe KOHAYHOCTY, TadHWUje
npasuno npecybene crBapu (res judicata).?’ Crpana teopuja cmatpa fia je
HeduHuCambe MPaBHUX JejcTaBa apOMTpakHe OJJIyKe BeoMa 3HA4YajHO 3a

18 Maja Stanivukovi¢, ,Investment Arbitration: Effects of an Arbitral Award Rendered in
a Related Contractual Dispute®, Harmonizacija srpskog i madarskog prava sa pravom
Evropske unije: tematski zbornik. 2. knj. = A szerb és magyar jog harmonizacidja az
Eurdpai Uni6 jogaval: tematikus tanulmanykétet. 2. kot. = Harmonisation of Serbian und
Hungarian law with the European Union law: thematic collection of papers. Vol. 2, (ur.
Ranko Keca), Novi Sad, 2014, 229.

19  Ibid.

20 Margaret L. Moses, The Principles and Practice of International Commercial Arbitration,
Cambridge, 2008, 188. Stavros Brekoulakis, ,The effect of an arbitral award and third
parties in international arbitration: res judicata revisited, The American Review of
International Arbitration, Vol. 16, 2005, 1; Nataliya Bocharova, ,,The Scope of the Arbitral
Award Binding Effect (Interests of Third Parties in International Arbitration)®, Russian
Law Journal, Vol. 5, Nr. 2/2017, 85; Renato Nazzini, ,,Enforcement of International
Arbitral Awards: Res Judicata, Issues Estoppel, and Abuse of Process in a Transnational
Context, The American Journal of Comparative Law, Vol. 66, 2018, 614.
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apOuTpaxy, jep OHO yTude Ha popMupame oBepera CTpaHaKa fia CBOj CIIop
M3MecTe off ipaBHOT cyfa.” Kao mormyan sakpydak ce Hamehe ma mpaBHa
iejcTBa apOUTpakHe OITyKe MUHMMAIHO Tpeba fa OyAy jefHaka fejcTBUMa
npecyfe AP>KaBHOT Cyfia, a €BEHTYaJlHO U IIUPa, jep YKOIMKO OM OmIyKe
apOUTPaXHOT Cya MMajle Mame JIejCTBO Y OZHOCY Ha OIIyKe Ap>KaBHOT
CyZa, IOCTOjaIo OU M Mame IOBepehe y apOUTPa’KHO pelllaBame CIOPOBa.
MebyTnm, nako je ped o BeoMa 3Ha4ajHOM NUTaY, apOUTPaKHA IIPaBUIIA,
HallVIOHa/IHM 3aKOHMU, Kao HM KoHBeHLMja 0 IpM3HAKY U U3BPLIEHY MHO-
CTpaHMX apOUTPaKHUX OJIyKa, ycBojeHa 10. jyna 1958. rogune y Ibyjopky
Ha KOH(QepeHIMju YjenumeHNX Halyja He cajpxe mapuumro, Beh mpermo-
pyueHo ypebeme ImpaBHUX fejcTaBa apOUTpakHe OIIyKe,”” a Kao TAaKBO ce
CMaTpa yIpaBo IPaBUIO U3 LUTUPAHOT WI. 64 3aKoHa 0 apouTpaxu. Y ToMm
Ior7iefly TPEHYTHO IIOCTOjM HMU3 NUTamba Ha KOja HUje AaT jacaH OAroBOp, a
TO Cy: 1) ma 1 M y Kojoj Mepu apOuTpakHa OAJIyKa CIpedyaBa fla ceé BOIM
HOBY CIIOp O MCTUM IUTAmbMMa O KOjUMA je OTy4rBao apOMTPpaXKHM CYJ, Te
fla 1 Ce TO OJHOCK CaMO Ha IpaBHA MUTaka WU U OTyKe O YMIbeHUIIaMa,
2) ma 1mu je fejcTBOM ofiTyke obyxBaheHa camo M3peka, ¥ 1 06pasoxemne,
3) Y K0joj Mepu CY Ap>KaBHU MM apOUTPa>KHY CYJ, Y APYTOM MOCTYIKY 06a-
Be3aHM OJUTyKOM, 4) [ia /Iu je IIpaBHUM JejcTBOM oOyxBaheHO 1 muTame Koje
je MOI7Io 6UTM M3HETO Ipef apOUTpaXXHM CYJ, aayu Huje, U 5) Koja numa cy
obaBesaHa OJIyKOM, fia I CaMO CTpaHKe WM To Mory 6utu u tpeha nuna,
Te ce 300T OfICYyCTBa AMPEKTHMX OfTOBOPA y apOUTPa>KHMM IPONMUCUMA Ha
OBa NUTamba M3HOCU CTaB fla 61 Tpebaso aHaJIOTHO NPYMEHUTH TIPaBUIA O
TIPaBHUM JIejCTBUMA OJTYKe JIpKaBHOT cyna.”> MehyTum, naxo ce usnocnu
CTaB fla Y OKOJTHOCTMMA HENOCTOjalba NMOCeOHMX apOMTpaKHMUX IIpaBMIa
jemHa MoryhHOCT jecTe ynmyhmBame Ha OIIITa IpaBula IAPHUMYHOT IIO-
CTyIKa, CMaTpa Ce Jla OIIITa IIpaBM/Ia MaTepyujajHe MPAaBHOCHAKHOCTYU M3
IapHIYHOT IIOCTYIKA HICY Y HOTIYHOCTHM OfiroBapajyha 3a apburpaxy y
KOHTEKCTY JleUHICaba TPaHNITa TIPABHOT 7IejcCTBa OTyKe,>! mITo Cce moce6-
HO JICIO/baBa y OJHOCY Ha TeMy Kpyra cybjekaTa Koje ofyryka obaBesyje, O
gyemy he 6uTM peun y oKBUpPY HapeJHOT HAC/IOBA. Y OBOj MaTepyju IOCTOjI
3HavajHa pasiuka u3Mely aHITIOCAKCOHCKOT ¥ €BpPOICKO-KOHTMHEHTA/THOT
IIPaBHOT CUCTEMA. Y aHITIOCAKCOHCKMM IIPaByMa JIejCTBO MaTepujajiHe IpaB-
HOCH)KHOCTM 00yXBaTa CBa YMIbEHMYHA M IIPAaBHA NUTalba O KOjuMa je y
jeTHOM IIOCTYIIKY 3ay3eT CTaB Off CTpaHe CyZa, 6e3 063upa Ha TO Jja /I Cy Jie0
uspeke Wi He.”> Ca JIpyre CTpaHe, y eBPOICKO-KOHTMHEHTATHUM TIPABUMA

21  S. Brekoulakis, 3.
22 Ibid., 4.
23 Ibid., 5.
24  N. Bocharova, 12.
25 S. Brekoulakis, 6.
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mejcTBOM Ipecybhene crBapu cy obyxBaheHe caMo ofTyke cajipKaHe y W3-
peru onyke.”® Vimajyhu y Buiy HaBesieHO, Mpakca MHOCTPAHUX apOUTpaxka
je IpUXBaTW/Ia AHITIOCAKCOHCKM KOHIENT, OJHOCHO Jla Ce IPABHO [IejCTBO
apOuTpakHe OTyKe y BUAY ZAejcTBa mpecyheHe cTBapu OFHOCM Ha CBa
YMIEHNYHA U IIPAaBHA NUTama KOja Cy ce MOCTaBM/IA Npef apOUTpaskHIM
CYHOM, @ O KOjiMa je apOUTPa>KHU CyJ U3HEO CBOj CTaB, LITO je HECYyMIbIBO
HIMpe [IejCTBO IpaBua rpecyheHe cTBapy y OGHOCY Ha [ejCTBO MaTepujaiHe
IPaBHOCHAXXHOCTHU TIPeCy/ie HapHUYHOT Cy/la Y €BPOICKO-KOHTMHEHTATHUM
IpaBMMa KOjMMa IMpuIajia 1 CPICKO IpaBo. [JofaTHO, y MOjefMHNM IpaBU-
Ma, Kao IITO je, Ha IIPUMep, aMePUUKO, /IejCTBO OIyKe apouTpake je u mupe
Off TOTQ, jep Cy IIpaBHNUM JiejcTBOM obyxBaheHa 1 MuTama Koja Cy MOIJIa, aln
HUCY 612 M3HeTa TIpel] apOUTPKHM Cyf,>’ WTO MOApasyMeBa Jia ce y He-
KOM JIpyTOM IIOCTYIIKY CTPaHKe He MOTY IIO3MBaTyl Ha HOBE YMIbeHMIIe U II0
TOM OCHOBY OCIIOpaBaTy IIPaBHE CTABOBE M3pa)KeHe y OJIyLIM.

Vimajyhu y Buny cBe HaBe#eHO, a moce6HO cTaBoBe jomahe Teopuje
¥ TIPAaKCy MHOCTPAaHMUX apOuTpaxka, YMjUM CTaHAapAuMa Tpeba fa TeXxu u
momaha apburpaxa, Moxxe ce pehu fa fejctBo res judicata n nomahe ap6u-
TpakHe omIyke Tpeba fa Oyme Iumpe Of MCTOT A€jCTBA IIpeCyfe IapHUY-
HOT CyJia, jep ocuM M3peke, Tpebano 6u fa obyxBara YMibeHUYHE 1 IIPaBHEe
3aK/byUKe JlaTe Y 00pasIoxkemy OfIyKe.

Orypa, Kako je [ejCTBO KOHAUYHOCTM apOUTpakKHe OIyKe LIMpe Of
JiejCTBa NPaBHOCHAXXHOCTM IIpecyfie MApHUYHOT Cy/a, MUTambe Kpyra juia
KOja Cy IIpaBHO o0aBe3aHa OJTyKOM II0CeOHO 100Mja Ha 3HaYajy.

III Teopujcka cxBaTrama 0 cy0jeKTMBHMM IPaHMI[aMa
apO6uTpaxkHe ofTyKe

Y crapujoj momahoj muTepaTypum M3HOCKH Ce CTaB Ja apOUTpakHa
OJTyKa Jie/lyje caMo IIpeMa CTpaHKaMa, a TaKaB CTaB 3ay3lMa M HOBMja JIM-
Tepatypa.’® JloflaTHO, Y HOBMjOj MTepaTypy Ce M3HOCH CTaB fja apOuTpa-
XKHa OJTYKa, 32 pas/IuKy Off CyACKe OfTyKe, MOXKe MIMaTy AejcTBO U Ha Tpeha
NI, YK/BYYyjyhu ¥ MHTepBEHLMjCKO [1jCTBO, CaMO YKOIMKO Cy Ta Tpeha
mmia obaBe3aHa apOUTpaKHUM criopasymMoM.” HaBemeHMM cTaBOBMMa ce
MO>Ke JOfIaTH jOII jefiaH, KOji 0 cafia Hije pasMaTpaH, a TO je ja apOuTparkHa

26 Ibid., 6.
27 M. Moses, 188.

28 Cununma TpuBa, Ipahancko dapruuno dpouecHo tipaso, 5. usname, 3arpe6, 1983, 507.
Monnka Munomesuh, ,,JIpaBHOCHa)KHOCT Kao ycTaHOBa KOH(GMpMaluje IPaBOCyAHe
menatHoCTH , Liber amicorum Iawo Kuexesuh (ypennux Tubop Bapanu et al.), Beorpap,
2016, 527.

29  A.Jakmuh, 714.
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ofTyKa Moke o6aBesyBaty Tpeha nuila Ha jelHAK HAYMH Kao ¥ Cy/iCKa OJiIy-
Ka, MMajyhu y Buay canpsxuny 4. 64 ct. 1 3akoHa 0 apOUTpaxt.

Y nwpy aHajM3e OATOBOpa HA NMTAame Jja MM U KOjU Off HaBeNEeHUX
HpUCTyIa Tpeba IPUXBATUTHU HAJIIpe je HOTPeOHO pa3MOTPUTH HIXOBO KOH-
KpeTHO 3Haueme, IIpe CBera NMajyhm y BUAy #a [iejcTBO KOHAYHOCTH goMahe
apbuTpakHe omIyKe Tpeba ja MMa LIMpe [EjCTBO Off [iejCTBA IPAaBHOCHA-
YKHOCTH IIpecyfe.

[IpBy IpHUCTYN je BeoMa jeHOCTaBaH U He 3aXTeBa OWIO KaKBO
Tymadere. O6pasioxxeme OBOI IPUCTYNA Ce 3aCHMBA Ha CXBaTamy fia ce
IpaBWIa O NPOIIMPUBAKY CYOjeKTMBHMX IPaHNUIIA Ipecyle He NpUMEHYjy
Ha apOUTPaXXHY OMIYKY, jep Tpehum muumma y ogHOCY Ha apOUTpPa>kHY Ofi-
JIyKy He caMo fia Huje Jata MOryhHOCT pacnpasibaiba, Beh M Huje npyxeHa
MoryhHoCT fa yTudy Ha n3bop apburapa, mpaBuia IOCTYIKa, KA0 HU Mepo-
JaBHOT IIpaBa Ha OCHOBY Kora he 6utu goHera onnyKa.30 ITonasehu ox maror
06pasyoxema, CTUYE Ce YTHUCAK fIa je LIeHTPaIHM apryMeHT 3a IpUXBaTarbe
PECTPUKTUBHUX Cy6jeKTUBHNX IPaHNUIIa apOUTPaKHE OIJIyKe IOCTOjambe ap-
OUTPa’KHOT CIIOpa3yMa, KOjy YKOJIMKO Ta jeJHO JIMIie Huje MOTINCANIO, HUTU
je muMe obyxBaheHo Ha Apyru HauNMH, OHJA TAKBO JIMIle He MOXKe O6UTH 06a-
BEe3aHO HU OMJIO KOjOM IIPAaBHOM IIOC/IEAUIIOM KOja je pe3y/ITaT TOT CIIopasy-
Ma, a T0CceOHO He apOUTPaKHOM OJJTYKOM.

Ha oBaj HaumH ce fomasm mo MCXOfa Jja ce NMPBU MPUCTYII y OCHOBU
HoAy/iapa ca IPYUCTYIIOM HOBMje IUTepaType, KOji ce 3aCHUBA Ha CXBATamby
ma tpeha nmuma mory 6muty ob6aBesaHa [ejcTBOM apOMUTpaKHe OJJIyKe CaMo
YKOIMKO MX o6aBe3yje apOUTPaXKHNU CIIOPasyM KOju je 610 OCHOB HalIex-
HOCTM apOUTPaXXHOT Cyfia Off CTpaHe Kora je JjoHeTa ofryka. Mehytum, xop
obpasarama OBOI IIPUCTYIA M30CTaNo je ofpebheme ma mu To mogpasymena
7a, YKOMMKO je ped o Tpehum /muiuma koja ¢y obyxsaheHa apOuTpaskHUM
CIIOpasyMoM, Koj AepVHUCaba CYOjeKTMBHMUX TPaHMILA apOUTpaXKHe OfIy-
ke (i) y memoctu ce mpuMemyje ofpenbda 3aKOHa O MAPHUYHOM MOCTYIKY
Koja perynuile fejctBa mpecyne u/mwm (ii) mejcTBa apOuTpakHe OfIyKe ce
npomypyjy Ha Tpeha /mIja Iof jefHaKMM yCIOBMMA IOf, KOjuMa ce Ha Tpeha
NnLa Ipoimpyje u apoutpaxkuu cropasym. OBo ofpebeme koje je n3ocrano
je BeoMa 3Ha4ajHO, jep YKOIMKO Ce CaMo Y3MY Yy 0031p IIpaBuIa O IPOLIMPEnY
iejcTBa apOUTPaXKHOT CIIOpa3yMa, JONMasy ce [0 MOTEeHIMjaTHO HPYIMIHO
IIMPOKOr Kpyra JMIja Koja MOry OuTy obaBe3aHa [|ejCTBOM apOUTpakKHe
opnyke. O mpomupemy Cy0jeKTMBHMX TpaHMIA apOUTPa>KHOT CIIOpasyMa
610 je mOCTa pacmpaBe y IUTepaTypu, Kako foMahoj, Tako ¥ MHOCTPaHO]
¥ ped je O je[[HOM BeOMa 3HA4YajHOM U CIOKEHOM IUTAmby 3a apOMTpaK-
HO mpaBo. Mehyrtum, apburparkHa mpaBmaa M NPOIMCK UIIAK u3berasajy
V3PUYNUTO Peryiucame OBe 00/1acT, Te ce TyMaderme Cy0jeKTUBHMX TPaHuIa

30 C. Tpusa, 507.
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apOUTPaKHOT CIIOpa3yMa YIJIaBHOM IIpenyIuTa apOuUTpa)KHOj pakcu. Y m-
TepaTypu ce OOMYHO NOMMIbe [a je IpaKca NpOIIVpyUBama CyOjeKTMBHUX
rpaHNIa apOUTPaKHOT criopasyMa noderna 80-ux roguua XX Beka y cIy4ajy
Dow Chemical, y xojeM je Ka0 OCHOB 3a IpOIIVpPMBabE JIejCTBA CIOpasyMa
dopmupana Teopuja rpyme kommanuja.’! YV Hapemsum ropmHama Gopmupa-
He Cy U JipyTe Teopuje Koje Cy y Mamwoj nwin Behoj Mepu 3acTymbeHe. AHamm-
30M CBUX (pOpPMUpAHUX TeOpHuja O MPOIIMPEnY CYOjeKTMBHOT JoMallaja ap-
OUTPa>KHOT CIIOpa3yMa, Y INTepaTypy ce yKasyje fia je MOTpeOHO UCITYerbe
Cy0jeKTUBHOT U 00jeKTUBHOT eJleMeHTa KaKo Ou TpUOyHasI 3aK/by4Mo Jja MMa
OCHOBA 3a IIPOLIMpee [ejCTBa apOUTPaXKHOT CIIOpa3yMa M Ha HENOTIINC-
HyuKke. O0jeKTMBHY YC/IOB IOApa3yMeBa Ja je ped o CybjeKTy Koju je MmmMao
3HA4YajHy Y/IOTy TOKOM IIperoBopa mwmm y ¢asy M3BpIIerma yroBopa, HOK
Cy0jeKTMBHM YCIIOB NOfIpasyMeBa Ja je TO JIuIle OMI0 CBeCHO MOCTOjamba ap-
6uTpaxKHOT Criopasyma y yrosopy.>? Kajia je ped o KOHKpeTHUM Teopujama,
Iopef, Teopuje O IPpyly KOMIIaHMja, KOja je laHaC YITTaBHOM HaIlyIT€Ha,
ocuM y ®paHinyckoj, popmupaHe cy u Teopuja o npo6ojy mpaBHe JTUYHO-
CTHU, Teopuja 3acTylamwa U Teopuja ecronena.”” Mehytum, kao Hajuerrhe ce
HaBoJie IpBe ,IIB€.34 LIwp oBOT pajja HUje HYXKHO IIOBe3aH ca OfjallberheM
IIOMEHYTHUX TeOpHja, Te je JOBO/bHO MMATH Y BUJY [ia je ped o cuTyalujama
Kajia ce 300r eKOHOMCKe peaTHOCT MU TTOoTpebe Ja ce cripede 3710ynoTpede
[03BO/bABA [ja Ce [ejCTBO apOUTPa>KHOT criopasyMa mpoumpyu u Ha tpeha
ymia (T3B. HEIOTIMCHYKE). Y TOM IOIJEAY, YKOIMKO OU Ce IMpOIIVpUBakbe
IPaBHOT JiejcTBa apOUTpaKHe OflTyKe IIOCMATpPaJIo Ha jefHaK Ha4MH, HOLII0
Ou ce o MCXOfia fia IpaBHA ejCTBA OJJIyKe IOTEHLMjaTHO MOTY Jia Ce IIpo-
Hmype Ha MPWINYHO MMPOK KPYT /NI,

Vimajyhu y Bupy HaBemeHO, IOCeOHO je 3Ha4ajHO pasMoTputyu Tpehu
IPUCTYII, Koju 61 MofpasyMeBao fja ce IpUMerYjy caMo IpaBiuIa O iejCTBIUMa
npecyze 13 3aKkoHa O NMapHMYHOM HOCTYynKy. Ilo oBom mumramy 3akoH o
HNapHIYHOM IOCTYINKY y Wi. 360 canpyxu oppendy koja mpomucyje ciepehe:
(1) mpaBHOCHaXKHa IIpecyza fenyje camo Meby cTpaHkama, (2) mpaBHOCHa-
JKHA IIpecyfia genyje u mpema Tpehum mumyMa: (a) 360r mpupope CropHor

31 Pajko MrmwaueBuh, ,IIpommnpere ap6UTpaXKHOT CIIOpasyMa Ha HEMOTIICHUKA Ca OCBP-
TOM Ha fiBe apburpaxxte ogayke, Liber amicorum Iauo Knexesuh (ypeguux Tu6op Ba-
panu et al.), Beorpap, 2016, 267.

32 Vladimir Pavi¢, ,Non-Signatories and the Long Arm of Arbitral Jurisdiction’, Resolving
International Conflicts — Liber Amicorum Tibor Varady (eds. Tibor Varady et al.),
Budimpesta, 2009, 2018-219.

33 Ibid., 219-225. T. Knexxesuh, B. ITaBuh, 59.

34 Ilojenuuu ayTopu HaBoje caMoO oBe ABe Teopuje. Bup. Mupjana Ilykasan, ,./lejcTBo
apbuTpaxkHor crnopasyma Ha tpeha nmuua Ilpaso u dpuspega, 6p. 4-6/2018, 310-316;
Dejan Jaunhujesuh, ,IIpowmmperne aejcTBa apOUTpaKHOT criopasyma‘, 360pHux pagoea
IIpasnoi gaxynitetia y Huuiy, 6p. 62/2012, 291-298.

142



Cy6jextuBHM foMalaj fomMahe apOuTpa>kHe omTyke

IIpaBa MM IPaBHOT OJHOCA, (6) 300r mpaBHOT OHOCA KOjU NOCTOju u3Mehy
CTpaHaka u Tpehyx muia win (If) aKo je TO IMPOMUCAHO 3aKOHOM.

Jlakne, Ha OCHOBY IIMTMPAHOT 4YIaHa 3aKOHAa O MAPHUYHOM IOCTYII-
Ky yo4yaBa ceé Ja 3aKOH IIO3Haje TpM CHUTyalMje Yy KOjuMa ce [€jCTBO
IpaBHOCHa)KHe Ipecyfie mpoumpyje u Ha Tpeha muua. IIpsa ce ogHOCK Ha
CUTyallMjy Kajja TO Haja)ke IPUPOJa CIOPHOr IpaBa M/ IIPaBHOT OfIHOCA.
Y oBOoM cry4ajy ped je 0 TOMe Ha KOHCTUTYTMBHe Ipecype (kojuma ce
dbopmupa, Mewa UM npecTaje ofpeheHo mpaBo) Mo NPUPOAU CTBAPU AENTYjY
npema cBuMma. [lojemquHn ayTopyu cMaTpajy Aa TakBO [ejCTBO Tpeba na mmajy
u mexmapatopre mpecyse.”> OBlle je Ped O HEMPaBOM JIEjCTBY Tpecysie Ha
Tpeha /mmua, jep ce ogHOCH Ha HeorpaHW4eH Kpyr Tpehux nmuia u ycmoB/beHO
je BpCTOM IIpaBHE 3alITUTE KOja jeé 3aXTeBaHa, a He OJHOCOM IApHUYHUX
cTpaHaka u Tpeher muma.

I pyra curyanuja us 4. 360 cT. 2 3akoHa 0 TAPHUYHUM IIOCTYTIKY Npefi-
CTaBJba IIPABO IIPOIINpebe AejcTBa pecysie Ha Tpeha nmuiia, jep mogpasymena
Zia ce JIejCTBO Mpecy/e Ipolunpyje Ha TadHo ofpebena, wm 6apem ofpennsa
tTpeha mmia. Y oBoM cy4ajy 3akoH Kopuctu ¢GopMmynanujy ,Ipupona
CIIOpPHOT TpaBa WM IIpaBHOT ofHoca“ usMeby cTpaHaka y ¢dopmanHoM
cmucny u tpeher nmifa, Te ce MOCTaB/ba MUTalbe O KOM KPYTY JINIIA je 3aIIpaBo
ped. Y muTeparypu ce YITTaBHOM M3HOCK CTaB Jia je Ped O YHUBEP3aTHUM U
CUHTYTapHUM CyKiecopuma.’® OHo 1ITO je CIIOPHO jecTe f1a 7 OBOM KpPYTY
Tpeba [ofaTH U MOTEHLMjaTHE jefHCTBEHe CylapHudape. YKOINKO je nuiie
ca OBVIM CBOjCTBOM y4eCTBOBAJIO Y HOCTYIIKY (OM/I0 Yy CBOjCTBY CTpaHKe MU
yMelllaya), Taja HeMa AuIeMe U JejCTBO Ipecyfie oOyXBaTa jeMHCTBEHOT
CyMapHMYapa 1o ONMITMM TpaBuamma.’’ MebhyTum, ykomuko To muie Huje
Yy4eCTBOBAJIO Yy MOCTYIIKY, OHJa Ce IIOCTaB/ba NINUTalbe MMa I OCHOBA Ja ce
IejcTBa mpecyne mpommpyjy. Jo oBor mcxoma Moxke mohm Ha /jBa HauMHa:
IpBU je Jla TIOTeHLMjaTHN jefVHCTBEHU CYIapHMUYap Hyje MMao casHama o
IOCTYIIKY, a APYTH je [ja Ia je HeKa Off CTpaHaKa M03Baja f1a Ce IPUK/bYIN
y CBOjCTBY yMelllaya, M/IM [a €BeHTYa/IHO NPUCTYIU INapHULY Y CKIafy ca
w1, 205 3aKOHA O MAPHUYHOM TOCTYIKY,”® ami je Tpehe muie TO OA6MIO.
OBa kareropuja CynapHU4YapcTBa je crennduyHa, jep 3a Boheme mocrymka
HUije HEOTXOJHO HUX0BO ydemhe (Huje ped 0 HYKHUM CyIMapHWYApUMa),>”
TOK ca JIpyre CTpaHe, YKOIMKO Ce IPUK/bydye IOCTYIIKY, OHZIA C€ Yy OfHOCY

35 C. Tpusa, 509-510.
36  A.Jakummh, 494; H. Bogupora, 398.
37  3IIIT, um. 219.

38  3IIII, wr. 205 cT. 2: [lo 3aKk/bydema ITTaBHE paclpaBe MOXKe, ITOJ, YCIOBMMA 13 CTaBa 1
OBOT YIaHa, y3 TY)XMOIA fla IIPUCTYIM HOBU TY>KUJIAL, WM Ty>X6a Moxe fia 6yfie mpo-
HIMPeHa Ha HOBOT TY>KEHOT Ca HheTOBUM IIPUCTAHKOM.

39 Vmop. 3IIII, um. 210 n 4. 211.
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Ha BJX MOpa JIOHETM UCTa Ipecy/a Kao M y OHOCY Ha JipyTe je[lUHCTBEHe
cynapnmqape“‘o CraB mmreparype je fa Cy NOTEHLMja/IHUM jefUHCTBEHU
cymapHu4yapy o6aBe3aHy IIPaBHUM JejCTBOM IIpecype, 6e3 0631pa Ha TO fa
MM Cy y4eCTBOBA/M y TOCTYIIKY M Jia i Cy 3a uctu suamn,*! mehytum e
Haje ce obpasmoxeme 3a Taj 3akpydak. CBakako, nmajyhm y Buny oppendy
4. 360 3akoHa O NAPHMYHOM IIOCTYNKY KOja IIPOINCYje Jia Ce JiejCTBa
npecyze npoummpyjy u Ha Tpeha /mmija Kajga To 3axTeBa IPUPOJA CIOPHOT
IIpaBa MM IIPAaBHOT OIHOCA, jacHO je Ja je YC/IOB 3a MpOoLIMpYBambe IPaBHUX
fiejcTaBa O[JIyKe CaMO MaTepujajHO-IIpaBHa IOBe3aHOCT Tpeher mmma u
jemHe OfI CTpaHaKa y MOCTYIKY, Te IpOLIMpMBaIbe CyOjeKTMBHNUX IpaHMIA
HUje OJIATHO YCOB/bEeHO MPETXOJHNM MO3UBOM 3a ydemhe y mocTymky.*?
Iopen cappxune 4. 360 3aKoHa O MAPHMYHOM IOCTYIIKY, Y IPUJIOT OBOM
TyMademy TOBOPM U IPUPOJAA jeAMHCTBEHOT CYNapHMYApCTBa, jep OIyKa
IPOTUB jeIMHCTBEHOT CyNapHMYapa y APYIOM CIOpPY IO IPUPOAU CTBAPU
He Moke 6uty mpyraunmja. Ilopen HaBefeHOT, 3aKOH O MMAPHIMYHOM HOCTYIKY
U3PVYUTO MPOIINCYje Jia CBe pajiibe Koje Ipefy3Me jeflaH CyapHU4ap Hemyjy
¥ TIpeMa JIPYTUM CyTapHMYapuma,’> Te 61 ce MMPUM TyMadermeM MOT/IO
pehy fa ce oBO mpaBMIO OFHOCK U Ha BODeme IapHMYHOT IOCTYIIKa Kao
1ie/IMHE, a He CaMO Y OfJHOCY Ha IOjefiHe IIapHUYHE Pafibe.

Ha xpajy, xaza je peu o Tpehoj curyanuju, OFHOCHO Kajja 3aKOH IIpO-
nMcyje fla CyAcKa OITyKa MMa fiejcTBo Ha Tpeha jmipa, Taja je jacHo mop
KOjIM OKOJTHOCTMMa Ce IIPOLINPYjy CyOjeKTMBHe IpaHMIle NPaBHOCHAXKHE
CYJICKE OJITTyKe, a TO je Kajla TO 3aKOH U3PMYUTO IPOINUCYje.

C 0631poM Ha TO Jja HM jefjaH Off Tope HaBefleHNX MPUCTYIIA Hje VIC-
nmNUTaH y goMahoj apOUTpakHOj IMpakcy, Ipe 3aysyMarma KOHAuYHOT CTaBa O
TOMe KOj! IIPUCTYII 61 Tpebano NMpUXBATUTH, HOTPEOHO je y3eTn y 063up u
CXBaTamwa CTpaHe Teopuje, a KaKo OM ce IPYMEHOM YIOpPeJHO-IIpaBHe Me-
TOJle HAYYHOT MCTPaKMBamba eBEeHTYaTHO JOOWIe CMepHUIle Ha KOjU HaulH
Tpeba TymaunTy Wwi. 64 ct. 1 3aKoHa 0 apOUTpaK.

Y cTpaHoj MuTepaTypu TeMa CyOjeKTMBHMX IPaHNUIIa apOUTpakKHe Of-
JIyKe Ce Y OCHOBM IIOcMaTpa Ha JpyTauujy Ha4MH ¥ ayTOPU Ce YIIABHOM 3a-
JIaXy 3a CTaB Jja apOUTpaKHa Of/TyKa MO>Ke MMATy OTPaHNYEHO /IejCTBO Ha
tpeha nuia, Koje 1o cafp>KMHM MO>Ke fla Ce IOUCTOBETH Ca MHTePBEHLIMjCKIM
iejCTBOM IIpecyfe. Y OCHOBM OBOT CTaBa je Tesa Aa Kof feduHMcama rpa-
HIIIA JleJIoBaba apOUTpaKHe OJIyKe Huje ajleKBaTHO IPUMEHUTH IpaBuiIa

40  3IIII, gn. 210.
41 M. Dika, 468; M. Munomesnh, 533.

42 Y ymurepaTypu ce MCTHYE Jia jefMHCTBEHO CYIapHMYAPCTBO IIOCTOj| VI 300T IIpupofie
paBHor ofHoca (popmynanuja us wi. 360 3I1II) nnu kaga To 3akoH nponucyje. H. bo-
pupora, 120.

43 3IIII, un. 210.
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[APHUYHOT IIOCTYIKa, Te Ha Tpeha /muua npommpuTy nyH o6uM femoBarma
HpaBwIa mpecyheHe cTBapy, jep y mapHMYHOM NMOCTYIKY Tpeha nuia nmajy
IIMPOK CIeKTap MOryhHOCTM Ja ce NpMK/byde HOCTYIKY KOju Ce BOAU
usMehy Apyrux nuia, Kao Ha IpuUMep, IPUCTYIIambe MapHNUIY VIN Mellambe
6e3 carmacuoctu crpanaka.* Yxomxo tpeha muia mpomycre Ty moryhuocr,
OHJ]a MOPajy CHOCUTH INOC/IefiNIie ¥ BUAY TPIUbea MIPaBHUX JiejCTaBa Ipe-
cyge. Mehyrtum, y apburpaxkaom noctynky tpeha nuia Hemajy crnobony ma
ce MpUK/byde MOCTYIIKY, Beh HBIUXOBO MPUK/bYUMBabe YITITABHOM 3aBUCK Off
BO/bEe CTpaHaKa. 300r HaBeNEHOT, MI3HOCK Ce CTaB Ja apOMTpa’kHa OmIyKa
MO>Ke MMty JiejcTBO Ha Tpeha nuia camo y orpanndeHoM obumy. Orpann-
YeHO IIPAaBHO €jCTBO OU Ce MCI0/baBa/Io Ha HAuMH A OfITyKa He MOXKe Hello-
cpenHo obaBesusaty Tpeha yuija, HUTU IPEACTAaB/baT MPOLECHY CMETHY 32
Bolere TIOCTyTIKa TIpey| APXKaBHUM VM ap6uTpakauM cymom.> MehyTim,
apbutpakHa ofiyka je o6asesyjyha sa Tpeha nuia camo y morneny opy-
Ka TpubyHana O UMIEHWYHMM M TpaBHMM muTamuma.’® [Tpommpusame
JiejcTBa ofyTyKe He 61 Tpebano fa Oyne 6e3yc/oBHO, Beh UCK/bYYMBO YKOMN-
KO Cy ucnymwenu cnegehu enemenTn: 61mcka paBHa Be3a cTpaHKe u Tpeher
nuna (yrrIaBHOM IIOCMAaTPaHO KPO3 IIOCTOjalbe YTOBOPHOT OfHOCA), IPOLiec-
Ha (parMeHTalyja, OGHOCHO Iiename GOpPyMa, jep Cy yYeCHUIM YTOBOPWIN
pasnuunte apobuTpaxkHe Gopyme, WM HeKM Off BUX HIUCY YTOBOPUIN apOm-
TPaxy, /ia je ped 0 ,,IyHOBaKHOj * apOUTPakHO] OFIyLy (OAIyKa HMje Mpef-
MeT Iobujara WM je 3aXTeB 3a IIOHNUIITAj OffOMjeH), TPEeTXOfHO O0aBeIlTehe
Tpeher mmiua o ap6uTpaxku 1 gaBame MOryhHOCTY Ja ce IPUAPY>KM HOCTYII-
Ky, IIOCTOjarbe APYror IOCTYIIKA ¥ KojeM Cy cTpaHKe Tpehe nuije u jemHa of
CTpaHaKa 13 MOCMAaTPaHOT apOUTPAXKHOT IOCTYIIKA, IOCTOjatbe JUCKPEeLNO-
HOT IpaBa Jpyror ¢opyMa fia yTBpAU Koje UNEbeHNYHE I IIPaBHe 3aK/bydKe
y31Ma M3 IIpeTXOfjHe OIyKe ¥ IIOCTOjame IpaBa Tpeher mmia ma ocmopa-
Ba YMIbEHIYHE U MPaBHe 3aK/bydKe y Cydajy IpeBapHOr moctymnama.!’ Ha
Kpajy, HOTPeOHO je HAIZIACUTM Ja je ped O MPEeIOPYYeHOM IPOLIMPUBAY
mejcTBa omayKe Ha Tpeha mija, jep ce y mmuTepaTypy He LUTUPAjy ORIyKe
Koje 6u mopp>Kaje M3HeTH CTaB.

ITonasehm o cBera MpeTXOZHO HaBeNEHOI, IOTPEOHO je 3ay3eTu CTaB
O TOMe KOj/ INPUCTYI je HajIpUXBAT/BMBMjU M 3aCHOBAaH Ha IocTojehem
IIPaBHOM OKBMPY CPIICKOT apOuTpakHOr mpasa. IIpouec ¢opmmpama 3a-
K/by4YKa IIOHOBO je MOTPeOHO MOYeTy Off cafjpKuHe Wwi. 64 cT. 1 3akoHa o
apoutpaxu. bes 063upa Ha TO IITO OBaj YWIAH 3aKOHA jaCHO IPOMICYje Aa
momaha apbuTpakHa OfTyka ¥MMa CHary IPaBHOCH@KHe CYHCKe OJTyKe,

44  S. Brekoulakis, 15.
45  Ibid., 21.

46  Ibid., 22.

47  1Ibid., 23-24.
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youaBa ce ma ce QOKyC CTaB/ba Ha jeJHO MI€jCTBO, a TO je M3BPIIHOCT
omnyke. OTyga jegHO Of TyMadema MOXe OMTM fa ce fomalraj wi. 64
3akoHa O apOMTpaXM OFHOCKM CaMO Ha J€jCTBO M3BPIIHOCTU, Te Ja He
MOJKe IIPefCTaB/baTy IIPaBHM OCHOB 3a AHAJIOTHY IPUMEHY U CaJjp>KMHe
APYTUX JejcTaBa MPaBHOCHAXXHE Ipecyfie MApPHUYHOT CyAa. Y IPUIOT OBOM
TyMadery MOXKe TOBOPUTH M OKOJHOCT fia WiI. 64 3aKoHa 0 apOMTpaxu He
TOBOPM O CXOfIHO] IpMMEHM IpaBMId HAPHUYHOT IIOCTYIKA Y MaTepuju
CaipKuHe JejcTaBa OfiIyKe, I1a ce OTYa MOXKe IOCTAaBUTM INTame ITa Ou
610 IpaBHM OCHOB 3a CXOJIHY IIPMMEHY IIpaBMIa MAPHUYHOT NOCTYIKA U3
4. 360 3aKOHa O MAPHMYHOM IIOCTYIIKY U Ha KOHYaHY apOUTPaKHY OMJIYKY.
MebhyTtum, npusHaBame caMo JiejCTBa M3BPLUIHOCTY apOUTpaKHe OfTyKe 61
CBAaKaKo OWIO yMameme 3Hadaja apOuTpaxke, jep [ejCTBO M3BPLUIHOCTU He
MOXKe HacTynurtu 6e3 gejctBa koHayHoctyu. Otypa, y mocrojehem mpaBHOM
OKBUpY Tpebano 61 [ja je HECIIOPHO Ja apOUTpa’kHa OITyKa MMa CBOjCTBO
MaTepujaHe KOHAYHOCTH, KAKO Y OFHOCY Ha CTPaHKe y IOCTYIIKY, TAKO 1 Y
OIHOCY Ha IbJXOBE YHMBEp3a/lHe U CHHTYIapHe cykiecope. OBaj 3ak/bydak
ce MOXKe 3acHMBATU Ha ofpenb6amMa 3akoHa O M3BpLIeHY U 06e3behemy
KOjU IpOINNUCYyje Ha KOHayHa apOMTpaKHa O[JIyKa IpefCTaB/ba M3BPIIHY
McTipaBy,™® Mpy YeMy M3BPIIHM MOCTYTAK CXOMHO Wi 48 3aKOHA MOTY IO-
KPeHYT) U YHUBEpP3aJHU U CUHTY/IApPHU CYKIeCOpM CTpaHaka y ¢opmai-
HOM CMUCITy U Ha KOje He I7Iaci M3BPIIHA McIpaBa. . IIpmsHaBame fejcTBa
M3BPIIHOCTY, Oe3 IpM3HaBama JiejCTBA MaTepyjaiHe KOHAYHOCTY He 61 611710
Moryhe, jep ce He MOXXe IPaBHO-JIOTMYKY 00jaCHUTI UCXOJ [, Ha IIpUMep,
CUHTY/JIApHMU CYKILIECOp MOXe CI0OO[HO I TIOKPEeHe CIIOp O UCTOM IIpaBy Kao
U 1ETOB IIPaBHM NPETXONHMK, a Ja IIpY TOME Y OFHOCY Ha MCTO TO IIPaBo
0 KOjeM je eroB IpaBHM MPETXOAHNK BOAMO IOCTYNAaK nMa MoryhHocT na
HOKpeHe ¥ M3BPIIHM NOCTYIIAK, jep IOoceAyje KOHAYHY apOUTPaXKHy OIIYKY.
360r HaBe[EHOT, Y OBOM CJIy4ajy y LiW/by IpOIIMpema ejcTaBa apOuTparkHe
OJUTyKe Ha JIMIja M3BaH Kpyra CTpaHaka y pOpMalIHOM CMMCITY HeMa IOTpe-
Oe 3a ¥CIMTUBaWEM ITI0CEOHOT yC/IoBa y BUAY TOTa fa /M je ped O JIMIUMa
KoOja Cy o6aBesaHa apOUTPa>KHUM CIIOpasyMoM (Koja 300r HacTaje IpaBHe
CyKIlecuje, cBakako jecy).””

48 3MO, um. 42.

49  3UO, un. 48: VI3BpLIHM IOCTYNAK BOLY Ce U Ha IIpefJIor U y KOPUCT /ML KOje Kao U3Bp-
LIHK IIOBEPU/IALl Hije 0O3HAYEHO Y M3BPIIHOj MIM BEPOJOCTOjHO]j UCIPABY, AKO jaBHOM
MM TI0 3aKOHY OBEPEHOM MUCIPAaBOM JIOKa)XkKe fla je HNOTPaKuBaibe U3 U3BPIIHE MM
BEpPOJOCTOjHe JICIIpaBe IIPEIsIO MU MPeHEeTO Ha era, a aKO TakaB JI0Ka3 Huje Moryh —
aKo Ipe/Ia3 MM IPeHOC HOTPaKMBAbha JOKa)Ke IIPABHOCHAXKHOM M/ KOHAYHOM OfTy-
KOM JIOHETOM y NAapHUYIHOM, NIPEKPINAjHOM /I YIIPABHOM MOCTYIKY.

50 3Ayum 13 mpommcyje Aa CHOpasyM O apOUTPaKy OCTaje Ha CHa3M U Y CITy4ajy yCTymama
(ecuje) yropopa W MOTpaXkMBamwa, OCUM aKo Huje Apykduje yroBopeno; Criopasym
0 apOUTpaXM OCTaje Ha CHasy y CAydajy cybporaije, OCUM aKo Huje APyKduje yro-
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3aTuM, fiejcTBO apOUTpakHe ofuTyke Ha Tpeha mmija takobe He 61 Tpe-
6ao fga 6yme CIIOPHO Kaja TO 3aXTeBa IIPUPOJA CIIOPHOT IPaBa, jep Y OBOM
CTIy4ajy je, IO IPAaBUITY, ped O OfyIlyKaMa Koje Henlyjy mpemMa cBuMa (KOHCTH-
TYTUBHE I JIleK/TapaTOpHe OfTyKe) ¥ ’bJIMa Ce He IMPa HeIIOCPEHO y IIPaBHA
nonoxaj tpeher muua. Vet 3ak/pydak ce OZHOCH M Ha CTy4aj Kaja 3aKOH
U3PUYNTO HPOINCYje Jla ce CyAcKa OfIyKa OfHOCK 1 Ha Tpehe nmuue, jep 6u
y cK/magy ca 41 42 3akoHa o u3Bpluewy u 06e3behemy, kao u wi. 64. 3akoHa
0 apOUTpPaXM TOJ, OBMM IIOjMOM Tpebano MOfpasyMeBaT U OIYKy apou-
TPaXXHOT CYJa.

Ha Taj HaumH ce momasu [0 3aK/bydyKa Ja je HAjCIIOPHMjU CETMEHT
Hpolpemna CYyOjeKTUBHNUX I'PaHUIA apOUTpaXKHe OIyKe CerMEHT Koju ce
OJJHOCH Ha IIOTEHLMja/IHEe jefHCTBEHE CyllapHuYape, Wy joll NMpelunsHuje
pedeHo, A Koja Cy y OMCKOj] MaTepyja/HO-IIPaBHOj Be3) ca CTpaHKa-
Ma y HOCTYIIKY, IITO je IMIMPY II0jaM Of MOTEHIVja/THUX jeNUHCTBEHUX CY-
HapHu4apa. 3aKoH 0 apOUTPpaky, Kao HY apOMUTpakHa IIpaBUIa He cafipxe
noce6He ofpende O CymapHUYAPCTBY, 300T 4era 4ak 1 ymorpe6a TepMuHa
»JEMIHCTBEHN CyNapHMYapy HUje yTeMe/beHa y 3akoHy. OTyza je CIOpHO
KOjUM apryMeHTMMa 61 ce 06pas/IoxXmIo IpoIIupembe AejcTaBa OIyKe U Ha
JMIa Koja Cy y 6/IMCKoj MaTepujaTHO-IIPaBHOj Be3) ca CTpaHKaMa y IMOCTYII-
Ky. Y NapHMYHOM IOCTYINKY CYHapHMYapCTBO MOYKe ITOCTOjaTU CaMO YKO-
JINKO Cy UCTYHeHU YCTOBY TIPOIMCAHY TIPOIIECHVM TPABOM,”! KOjI KaKo je
HaBeJIeHO, y apOUTPa)XHOM IIOCTYIIKY He IOCTOje.

3a ToyeTak, YMHM ce Kao HEeCIIOPHIM JIa Ce Y OfHOCY Ha OBY KaTeropyjy
JNIA JiejcTBO apOMTpaskHe OJTyKe He MOKe IPOIIMPUTU YKOMMUKO je ped o
JMIMMa Koja HUCY obaBe3aHa apOuTpakHUM cropasymoM. IIpocro, 3a oBa
NuIa apOUTpaXKHM CYJ je mpaBHO HemocTojehu dpopym 1 6mI0 Koja ommyka
KOjy apOUTpakHM CYJ JOHeCe 3a OBY KaTeropujy luiia He MO)Ke 6T TPaBHO
obasesyjyha.

YKONNKO je, ca ipyre CTpaHe, ped o IMIMMa Koja Mory 6uTu obasesa-
Ha apOMTPaKHUM CIIOPAa3yMOM, Tafia 61 ce MOIJIO Pa3MaTpaTy IPOUIMpere
liejcTaBa OTyKe ¥ Ha OBaj Kpyr /mmia. Mebytum, crmopro je mra 61
IIpefiCTaB/bao IPABHM OCHOB 3a TAKBO NPOIINPee U Kao jeauHa MoryhHocT
Hamehe ce w1, 64 3akoHa o apbutpaxu. OBJie je 6MTHO HAIIOMEHYTH Ja ce
TOBODPY O TIIPOLIMpEIbY [ejCTBA MaTepyjaTHe KOHAYHOCTU KOje TOApasyMeBa

BopeHo; Oppenbe cT. 1 1 2 OBOT YIaHA HPUMEIbYjy Ce M Y APYTUM CTydajeBuMa Ipe-
HOCa IOTPaXMBaKha, OCUM aKO HIje IpyKduje yroBopeHo. Vimajyhu y Buay HaBegeHo,
IIOCTaB/bEHO je INMTame Ja JIM je HaMepa 3aKOHOAaBLa Omna fa y wi. 13 ycmocrasu
numerus clausus 0CHOBa IO KojuMa Cy6jeKTMBHM JOMAlIaj apOMTPaXkKHOT CIIOpasyMa
MoKe OOyXBaTUTV LIMPY KPYT NI Off MOTINCHUKA, aly je 3ay3eT CTaB fla TO Hiuje
CITy4aj, OBHOCHO Jia Ofipefi6a HeCIOpPHO 00yXBaTa YHUBEp3alHe M CUHTYIapHe CYKI[eco-
pe, alu y 3aBUCHOCTY Off OKOJTHOCTY M IIMpM KpyT /auua. Y. Ipymmnh, 93, 94.

51  3IIII, 4. 205.
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ma 6u ta Tpeha muua 6mra crpedeHa fa y HOBOM apOUTPa>KHOM IOCTYIIKY
JICTAKHY 3aXTeBe 3a pacIlipaB/baibe O MUTABIMA O KOj/iMa je apOUTpaXkKHN CYT,
Beh M3HeO cTaB ycien HacTyHama flejcTBA MpaBuaa o mpecyhenoj crBapi.
360r oncycrBa ypehemwa apOUTpaKHUX MpaBUIA O [iejCTBYMA apOUTparKHe
OJUTyKe, a KOja Cy y CETMEHTY IpaBuia npecyhene crBapy, mmo csemy cynehu,
IIpa Off [iejCTBA IIpecyfie MAPHMYHOT CyAa, YMHM ce Ja O6u craB ma apbu-
TpaXKHa OfIyKa Jelyje M IpeMa NUIyMa Koja Cy y O/IMCKOj MaTepujanmHo-
IPaBHOj Be3y ca CTpaHKaMa y MOCTYIIKY OMO IpeBuIlle MUPOKO TyMadere
oppenbe 4. 64 3akoHa 0 apOUTpaxy, MOCeOHO 300T UnibeHNnIle Ja 3aKOH O
apbutpaxku, Kako je Beh momenyTo, He ynyhyje Ha JUPEKTHY CXOZHY IIpK-
MeHY IpaBuIa 3aKOHa O MApPHUYHOM MOCTYIKY Y 0BOM cermeHTy. OTyna 6u
oBuM TpehuM nunyma Tpeb6ano oCTaBUTK CTTOOOAY Aa CAMOCTATHO HOKPEHY
HOBY apOUTPaXKHM MOCTYIAK.

Jaxre, Tpeha nuia koja cy y 611cKoj MaTepujasHO-IIPaBHO] Be3n ca
CTpaHKaMa y IOCTYIKY Tpeba [a MMajy IpaBo Aa IOKpeHy HOBU apburpa-
YKHM TIOCTYTIAK, Te MpUroBop npecyheHe ctapy koju 61 6M0 MCTaKHYT Off
CyIIpOTHe cTpaHe He 6u Tpebano npuxsatut. MebyTum, y oBUM OKO/MHO-
CTMMa CBaKaKo OCTaje MMUTambe fla 1 1 TT0J KojuM ycmoBuma Tpeha nuia koja
Cy Y MaTepuja/HO-IIPaBHOj Be3! ca CTPaHKaMa M3 apOUTPaXHOT MOCTYIIKA Y
KOjeM je JOHeTa KOHa4Ha OITyKa 00aBesyjy IIpaBHY V1 YNEHNYHY 3aK/by LI
U3HeT! y apbutpaxksnoj ognyuu. Hanme, ykonmuko je oBoj kareropuju Tpehnx
muna Beh HO3BO/BEHO [ja MOKPEHY HOBYM apOMTpPaXHU IOCTYIAK, MIAK He
6u Tpebamo mo3BoMMTY MOTYhHOCT 71a ce y TOM HOBOM IOCTYNKY IIOHOBO
OTBOPM PACIpaBa O YMILEHNYHMM M IPAaBHMM NNTAIbMMa O KOjuUMa je ap-
6utpaxuu cypn Beh nsHeo cras, jep O ce TMMe CTBOPMO PU3UK JOHOIICHA
PasIMYUTUX OJJIYKa M CaMMM TUM YMamMO KpeauOMInTeT apouTpaske Kao
HauyyHa pelllaBama Croposa. Ha mpumep, yKoIMKoO MOCTOjM BUIeCTpaHAd-
KU YTOBOD M apOUTPaXKHM CYJ je Y je[fHOM IIOCTYIIKy M3HEO CTaB Ja je yTro-
BOP PacKMHYT, OHJja y APYroj apOUTpaky MOBOJOM HEKOT APYror 3axTeBa
OUI0 Koje Ofi YTOBOPHMX CTpaHa, He 61 Tpebaio fa ce JOHece APyraumju
3aK/by4aK. 300T HaBeJeHOT, OIIPaB/JjaHO je [ia ce y ogHoCy Ha Tpeha muia koja
Cy y O/I1CKOj MaTepujaTHO-IIPaBHOj Be3M ca CTPaHKaMa y IMOCTYIKY IIpU3Ha
MHTEPBEHIIMjCKO JIejCTBO OfITyKe, Te la OBaj KPYT JIMIA Y HOBOM IOCTYIKY
KOj¥ JIMYHO MOKPeHy Oyzie 06aBe3aH IMPaBHMUM M YMIEHIYHNM 3aK/bydl[iIMa
apburpaxksor cyzna. Ha oBoM MecTy moTpe6HO je ykasaTu Ha jefHO IIpaBHO
npeuusupame. [IprsHaBame MHTEPBEHIM)CKOT [I€jCTBA OJJIYKE Y OGHOCY Ha
tpeha mmua xoja ¢y y 6/11CKOj-MaTepujaTHO IIPAaBHOj Be3y ca CTpaHKaMa y
IOCTYIIKY He IpefiCTaB/ba BUJ IPOLINMPYBakbha CYOjeKTMBHMX TPAHNIIA OTy-
ke. [Ipommpusame Cy6jeKTMBHMX TPaHMIIA OITyKe IIOCTOjU CaMO y OKOJIHO-
cTuMa Kaja cy oppebhena muma obyxsaheHa fiejcTBoM mpaBuna res judicata,
II0 KOM OCHOBY Ou Oua crpedeHa fa IIOKpeHY HOBU apOUTPa>KHU IIOCTY-
nak. Koxg mHTepBeHIMjCKOT JejcTBa OfTyKe, IIOMeHyTa KaTeropuja Tpehmx
JMIA ¥Ma TIPaBO fia TIOKpeHe HOBM apOMUTPaKHU MOCTYIaK, aau 360r 6mm-
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CKe MaTepMja/HO-IIpaBHe Be3e ca CTPaHKaMa M3 IPETXOJHOT apOuUTpaXKHOT
IOCTYIIKA, apOUTPAXKHNU CYZ, Y HOBOM apOUTPaKHOM IOCTYIIKY je y obaBe-
311 fla TIOLITYje NpaBHe ¥ YMIbeHNYHE 3aK/bydKe Koje je 3ay3eo apOUTpak-
HU CyJ, Y NPeTXOofHOj apburpakm. Yak M YKOMMKO ce IOCMaTpa OILITa
Teopyja rpahaHCcKOr IpOLeCHOT IIpaBa, MHTEPBEHINCKO ejCTBO Ipecyae 1
IejCTBO IPAaBHOCHAXKHOCTY Cy JBa OfIBOjeHa BUJA JielloBama Ipecysie Koja
He Tpeba MelIaTy, jep MMajy Apyradujy CafipkKHy. Y HapHNYHOM IIOCTYIKY
MHTEPBEHIIVjCKO [ejCTBO IPeCyfe je pe3epBIUCaHO 3a /NI KOja Cy y4eCTBO-
Bajla y NMOCTYIIKY Y CBOjCTBY yMelllaya, MMajy CTaTyC I03BaHOT IMEHOBAaHOT
IPeTXOAHMKA KOj)i HUje CTYIMO y HMApHUIY WK /UIA Koje je 00aBeITeHo
o mapum.>? Ca Jipyre CTpaHe, Ko TIPEIIOKEHOT MPUCTYIA Y OJIHOCY Ha
nomahy apOMTpa’kHY OITYKY, MHTEPBEHIMJCKO MI€jCTBO OM 3aBMCHUIO CaMO
Off YMIbeHNIIe [a /U Cy Ta Tpeha ymuna y 6/11cKoj MaTepujaTHO-IIPaBHOj Be3n
ca CTpaHKaMa 13 IIOCTYIIKa, 6e3 003upa Ha TO fIa /I CY y BbeMy y4eCTBOBasIa
VIV MIMajia ca3Hamba O HeroBOM IocTojamy. CBaKako, YKOIMKO O ce mmpu-
XBaTW/IO MHTEPBEHLIMjCKO IejCTBO apOUTpakHe OfjIyKe Ha Tpeha nuua Koja
HIICY y4eCTBOBAJIA Y MOCTYIKY, WITO 61 y mocTojeheM HOPMAaTUBHOM OKBUPY
MOrao 6MTU caMo CTaB apOUTpakHe Ipakce, Tafga 6y O6uno MoTpebHO yCIo-
CTAaBUTHU M aleKBaTaH MeXaHM3aM 3allTHUTe I0IoXaja Tpehux nuia, o yemy
he 6uru peun y oxupy cneneher nacimosa.

IV 3amTura npaBHOT nonoxaja muia o6yxsahennx
IPaBHUM [IejCTBOM apONTpakHe OfTyKe — JOCTYIHOCT
Ty>k0e 3a IOHMIITAj

Ykomuko ce mpuxBatu cTaB fa Tpeha nmmma mory 6utm obaBe3aHa
IejcTBOM apOUTpa’kHEe OIJIYKe, Y TOM CIIY4ajy je MOTPeOHO YCIOCTaBUTH U
aJleKBaTHe MeXaHN3Me 3allTUTe BUXOBOT IPaBHOT Nonokaja. OOMMK 3amTh-
te Tpehux /mmia 3aBucy o mperxonHo mpuxBaheHor o6uma fejctBa apou-
Tpa)kHe OfyIyKe Ha Tpeha yuma.

YKOMMKO Ce HPUXBATY PEXUM MHTEPBEHI[MjCKOT JejcTBa apOuTpa-
XKHe OofTyKe Ha cBa Tpeha jmija koja cy MaTepuja/HO-IIPaBHO IIOBe3aHa ca
CTpaHKaMa y TOCTYIKY, KaO HITO je IPENOpPYy4eHO Y CTPaHOj NUTEPATypH,
aJleKBaTHA 3alITUTA CEé MOXX€ OCTBAPUTU Y CK/IAy Ca JAaTOM IPENOPYKOM.
[IpenycnoB 3a mpolIpyBae JiejcTaBa OJJIYKe je IIPETXONHO 0OaBelITaBambe
Y TO y ITOYeTHOj a3y MOCTYIKA U MO3MBakbe 32 IPUAPYKUBaIbe MMOCTYIKY.
Ykomuko tpeha nmuia He 6yay mo3BaHa fa ce PUApPY)Ke MOCTYIKY, Taga 6u
¥IMaJIa IpaBo Jja Y CBOM CIIOPY MICTaKHY IIPUTOBOP HeCaBeCHOT Bobema crio-
pa.>® ¥ oBoM cyuajy peu je o mpasumMa Koja cy de lege ferenda.

52 3IIII, um. 218, 220, 221.
53  Bwmp. 3IIIT, un. 218.
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Y ogHOCy Ha KpyT TpehyX /miia 3a Koja ce IpUXBaTy PeXXMM IIPOLINpPEha
IiejcTaBa OIJIyKe y CMUCIIY fia cy obyxsaheHa fiejcTBoM mpaBuia npecybhene
cTBapy (YHUBEp3a/lHU M CHHTY/IApHM CYKIL[eCOpM), T€ CaMUM THM, CIIpede-
Ha Jla O INMTambMMa O KOjIMa je pasMaTpao apOUTPaKHM CyJ IIOKPEHY HOBU
apOUTpPaKHNU TIOCTYIAK, Tpeba NMPMU3HATHU jauyy MeXaHM3aM 3alITUTe, KOju
Haj60/be MOXKe TIPEJICTaB/baT! IIPABO Ha IIOJHOIIEHhE TY>XXOe 3a IOHNINTAj OfI-
nyke. Y NPeTXOJHMM M3JIaramyMa JIOUIJIO Ce /IO 3aK/bydKa la Y CPIICKOM ap-
OUTpaXHOM IIpaBy MOXe Jia ce Hahe JOBO/bHO apryMeHara 3a IpOIINPIBAIbe
Cy0jeKTMBHMX I'paHMIa apOUTpaXKHE OITYKe Y OBHOCY Ha IIpaBHe CyKIjecope
crpaHka. MebyTum, kaga je ped o MoryhHOCTHM fia OBaj KpYT /MIja IOfHeCe
TY>XOy 3a IIOHNIITAj OITyKe, CUTyallMja Huje TomMKo ounrnegHa. Hamme, 3a-
KOH 0 apbutpaxu y wi. 59 ct. 1 mponucyje ga Tyx6a 3a moHmIuTaj apom-
TpaKHe OJ/TyKe MOJXKe Jla Ce IIOfIHece Y POKY Off TpU Mecella Off JaHa Kajia je
TY>KM/IAI] TIPYMMO apOUTPpaXXKHy OIIyKy. Y OBOM CIIyd4ajy 3aKoH ymyhyje Ha
TY)KMOIIA U3 CYACKOT IIOCTYIIKa 3a IOHMINTaj ofmyke. Vimajyhu y Buny pa ce
POK 3a ITOfIHOILIEHe TyXXOe 3a MOHMINTAj JVPEKTHO Be3yje 3a JHOCTaB/bame
apOuTpakHe OTyKe, KOja Ce HeCIIOPHO JOCTaB/ba CaMO CTPaHKaMa, MOXe
Ce M3BECTM 3aK/byYaK Ja 3aKOH O apOUTpaXy aKTMBHY JIETUTUMALV)Y
3a TIOfHOLIeme TY)XOe Jaje caMO CTpaHKaMa y apOMTPaKHOM IOCTYIKY.
MebyTum, 0BaKBO je3NYKO TyMaueme, 3a Koje je YIIMTHO Ja /i je 6uia mpapa
HaMepa 3aKOHOJaBIIa, Hehe 6uTy onrosapajyhe ynpaso y cutyanuju Kajga 6u
IpaBHa JiejcTBa apOUTpaXKHe ofyTykKe Tpebao mpoummputy 1 Ha Tpeha nnia.
Y oBOM C1y4ajy, ped je UCK/bYYMBO O IIYHOM 0OMMY IpOLIMpUBamba JiejcTaBa
OJUTyKe, OTHOCHO Kajia je Tpehe /mije HemocpesHo MpaBHO 06aBe3aHoO OfIy-
KOM I Kajla Ta Ofi/lyKa CIIpedaBa /la O UCTOM 3aXTeBY IIOKpeHe JPYTIU MOCTY-
nak. JJakie, y IpBoM pefly oBa ofpen6a He 6u 611a ofrosapajyha y ciydajy
YHUBEP3a/IHUX WM CHHIYTapHUX CyKIlecopa CTpaHaka y IOCTYIIKY, Te 6u
CyJCKa IIpaKca Mopaja fia IPUXBATy aKTUBHY JETUTUMAIN]y 33 IOJHOLIEHhe
Ty>0e 3a MOHNIITAj ¥ IPaBHUM CyKIleCOpYMa CTpaHaKa, YKOIMKO CyKIecuja
HACTYIIM TOKOM Tpajama POKa 3a IOHOIIee Ty>KOe 3a MOHMIITAj. Y OBOM
CTy4ajy TOBOPM Ce O aKTUBHOj IIPOIIECHO] TeTUTUMAIIVj1, OFHOCHO IIpaBy Ha
Boheme cropa.”® AkTuBHA cTBapHa mermTmManyja 6u, IO TPUPOAM CTBAPH,
Mopaja OuTK Be3aHa 3a YMIbEHMIE KOje Cy IOCTOjasie KOf IPaBHUX IpeT-
xopHMKa TyXmnana. CBakako, y 0BOj CUTyalju jenmHa MoryhHocT jecre fja
ce POK 3a ITOJHOLIeke Ty>KOe pauyyHa Off JaTyMa IpujeMa OIIyKe Off CTpaHe

54  3a pasnuky off cCTBapHe JIeTUTUMAaLIMje YMje TIOCTOjabe Ce Oliekbyje TeK JOHOLIeheM IIpe-
CyZe, IpOLieCHa JIETUTYMALIMja Kao MPpaBo Ha BODerbe IOCTYIIKa MMa IOTIYHO APyTadujy
IIpaBHY NPMPOAY (MCTM 3aK/by4aK Ce OFHOCU U Ha IIACUBHY IPOLECHY JIeTUTHMALN)Y).
Hanme, cTBapHa nerutumManyja je €0 YMHEHUMYHOL CTaba Ha OCHOBY KOjeT CY/l JOHOCHU
MEpUTOPHY OIJIYKY, IOK Ca pyre CTpaHe, IPOlieCHa JIeTMTUMAaIIMja IIPefCcTaB/ba IIpolle-
CHY IIPeTIIOCTaBKy 4ije MOCTojatbe CyA Tpeba ja yTBPAM Ha CaMOM ITOYETKY MOCTYIIKA.
Mihajlo Dika, Gradansko parnicno pravo, Stranke, njihovi zastupnici i tre¢i u parnicnom
postupku, IV knjiga, Zagreb, 2008, 69-71.
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CTPaHKe y IOCTYIIKY, T€ Jia Cé BpeMe NPOTEK/IO0 KOJ NPAaBHOT NPETXONHMKA
ypadyHaBa y poOK 3a IIOJHOLIEHE Ty>X0e.

Ca ppyre cTpaHe, ynpaBo pasmarpame MoryhHoctn ja Tpeha numa
KOja Cy MaTepuja/HO-IIpaBHO IIOBe3aHa ca CTPaHKaMa MMajy IIpaBO Ha
HOJHOIIEe Ty>KOe 3a IOHMINTAj apOUTpaKHe OfTyKe MOTBphyje mpeTxomHo
MI3HETM CTaB Jja OBa IMLja He MOTy 61TI obaBe3aHa fiejcTBOM npecyne. Hanme,
HAJJIOKHOCT CyAa KOf Ty)O0e 3a MOHMIITAj apOuTpa>kHe OJJIyKe je OrpaHu-
YeHa caMo Ha UCIINTHUBabe (popMarHe 3aKOHUTOCTU apOUTPasKHOT IOCTYIIKA
¥ cyq HeMa obyamthema Jja PEVCINTYje MEPUTYM OJTyKe. > YKOMIKO 611 ce
tTpeheM iy koje je y 6/11CKOj MaTepujaTHO-IIPaBHOj Be3! ca CTpaHKaMa y
HOCTYIIKY AaJI0 IIPaBoO Ha MOJHOLIeHe Ty>X0e 3a IOHMINTAj, Tafja 61 ce Cyay
MOpao ATy 3afjaTak fja IPeUCINTYyje IpaBHM OFHOC udMehy Tor Tpeher nmuia
U CTpaHaKa y apOUTPa>KHOM IIOCTYIIKY, KaKo OU OL|eHNMO fia /1M HOCTOjU aK-
TUBHA JIETUTVMMAIIMja 32 MOfHOIIeke Ty>k0e. OBakaB 3ajjaTak cyna 6u 6umo
CYyNpOTaH IMpUPOAM TyKOe 3a NMOHUIITAj apOUTparKHe OfIyKe, alu M IpU-
poM IpoliecHe JerNTUMalMje Koja ce He YTBpDhyje Ha OCHOBY UMIbEHUYHOT
CTama KOje je OCHOB 3a MEPUTOPHO omnyuuBame. OTyga, YCIIOCTaB/barbe
IIPaBHOI JiejCcTBa apOUTpakHe OfIyKe Ha Tpeha numa, koja HeMmajy 6m10
KaKBY MOryhHOCT Ja 3alTuTe CBOj HOJOXaj OMI0 6M CYNPOTHO IpaBy Ha
npaBuyHoO cyhemwe. Y mapHuuHOM noctynky Tpehe nmiie Koje 61 cragano y
KpyT mua u3 4. 360 cT. 2 3aKOHa O NAPHMYHOM IOCTYIKY, YKOMKO KaCHO
casHa 3a BoDeme MOCTyIIKa, MOXKe Ce IPUK/BYYUTH HOCTYIIKY y OMIO KOjOj
¢asy, 6apeM y CBOjCTBY yMelllaya, I1a YaK ¥ Ha HAuVH Jja IpBa pajma Kojy
npenysuMa Oyfe M3jaB/buBambe >Kajde VIM BaHPEIHOT IpaBHOT jeka. OBa-
KBa MOTyhHOCT HUje J03BO/beHA y apOUTPaXKHOM IIpaBy. Y IIOITIEAy HaBefe-
HOI, HOTPeOHO je yKasaTu Ha TO [a Y YIOPELHOM IIpaBy IIOCTOje IIpaBa Koja
TpehuM nunmMa fajy mpaBo ja ocliopaBajy apOuTpaKHy OIIYKY, IIPU 4eMy
je TakBa MOTYhHOCT M3PUYNTO IIPOINCaHA 3aKOHOM 1 yITIaBHOM ce ymyhyje
Ha yC/IoBe 1I0f KojuMa Tpehe mmije Mo>ke oO6MjaTi 1 OIIYKY MapHUYHOT Cy-
na.”® TakBy MoryhHOCT mpOTMCYjy UTA/MjaHCKO U BPAHITYCKO TIPABO yTIpa-
BO y ofHOCy Ha fiomahy ap6uTpaxkHy omayKy,”’ a HOpef, TOra IIPUXBaTajy
u Genrmjcka mpakca YcTaBHOT cyna (ofryka ox 16. ¢pebpyapa 2017. rogyne)

55 TI. Kaexesuh, B. [Tasuh, 165.

56 J. William Rowley (general editor), Emmanuel Gaillard, Gordon E Kaiser, Benjamin Siino
(eds.), The Guide to Challenging and Enforcing Arbitration Awards, Global Arbitration
Review, 2021, poctynHo Ha agpecu: https://globalarbitrationreview.com/guide/the-guide-
challenging-and-enforcing-arbitration-awards/1st-edition, 20. 7. 2022, 226; Milo Molfa,
Ferdinando Emanuele, ,Recent developments in the challenge of arbitral awards under
Italianlaw*, zocTymHo Haagpecu: https://www.clearygottlieb.com/~/media/organize-archive/
cgsh/files/other-pdfs/recent-developments-in-the-challenge-of-arbitral-awards-under-
italian-law-2013.pdf, 20. 7. 2022, 66; N. Bocharova, 89.

57 Yman 831 3akoHa 0 MapHMYHOM IIOCTYNKY VTanuje mpomucyje fia ofiiyKa MOXe Jia ce
nobuja off crpaHe Tpeher nuia y clydajeBuMa HaBefleHUM y WI. 404, Koju ce ogHOCK
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M pycKa Cyficka Tpakca.”® Y (paHI[yCKOM ¥ MTaIMjaHCKOM TpaBy ped je
o cnerMduYHOM IpaBHOM JIeKy — omosunuja tpeher muma. Konkperno, y
bpaHI[ycKOM IpaBy ped je 0 BaHPEJHOM IIPAaBHOM JIeKy Koju ITogHOCcK Tpehe
nuIe Kako 6M M3JejCTBOBANIO A Cce Mpecyfia YKUMHe MM M3MEeHU y Mepy y
KOjOj yTU4e HA HeroB MpaBHM MOMOXaj.”” [IpUCTyM yropeaHor mpasa je fo-
JIATHYM OCHOB 32 3aK/by4aK ja Tpeha /mmija, M3BaH Kpyra IpaBHMX CYKIlecopa,
He 6V MMaja aKTMBHY JIETMTUMAIVy 3a IOIHOLIEe TyXX0e 3a IOHMINTA].
ITpBo, u3 passnora jep 3akoH 0 apbuTpa>ku He canp>xu oapendy koja Tpehum
MIVIMA flaje MIPaBO Ha IOJHOLIEHe TYXKOe 3a IMOHNUIITAj OITyKe WM Jia Ha
6110 KOju HauMH (OPMATHO OCIIOPaBajy apOUTPaXKHY OIJIYKY, Kao ILITO je
CIy4aj ca CTpaHUM 3aKOHMMa. [Ipyro, 4ak HM IyTeM aHajoruje He 6u 6110
moryhe mosBonmuty Tpehem nuily fja ocropasa OfTYKy IOf| jefHaKMM YC/IO-
BMMa Kao y IIAPHMYHOM IIOCTYTIKY, jep KaKO je HaBefleHO, TakBa MoryhHocT
IOCTOjM CaMO Y OFHOCY Ha JIMIa KOja MOTy MMATK CTaTyC yMeIada. 3aKOH O
apOUTpaky He peryauile MHCTUTYT yMellada, 0K foMahy MpaBWIHUIN TO
4yHe Ha OMTHO JpyradyMjyi HAYMH Off ONMIITUX MpPaBM/IA HAPHIMYHOT TOCTYII-
Ka, jep 3a ydemrhe ymemnraya, ocuM IIpaBHOT MHTepeca, HOTpebaH je u mpu-
cranak crpanaka.’’ Oryma, naBame mpasa Tpehem iy xoja Hucy mo6wmra
Io3BONy 3a ydemhe y IOCTYIIKy fia MOJHeCY TY»XOy 3a moHMIITA] 6u 6o
CYNIPOTHO TIpUpoaM apbuTpake. 3060T HaBeIEHNX Pas/iora Ha OBaj KPYT uIia
ce He MO)Ke HeIIOCPEIHO OfHOCUTH apbuTpaxkHa omnyka. Ca apyre cTpaHe,
YKOJMKO C€ y OFHOCY Ha OBaj KPYT JMIIA IPUXBATU MHTEPBEHIU)CKO JI€jCTBO
OJUTyKe, OHJIa y3 GopMMparme MeXaHN3aMa 3allTUTe y BUY yCIoBa fa Oymy
I03BaHa Jla YYeCTBYjy y HOCTYIKY, Te YKOIMKO TO He Oype cydaj, Tpeba um
IO3BO/INTH JIa Y CBOM CIIOPY MCTaKHY IIPUTOBOP HecaBeCHOT Bohema cropa.

V 3akmpydak

Ha ocHOBy cBera HaBefleHOI MO)XKe ce KOHCTATOBaTH Ja je TeMa
cyb6jeKTMBHOr oMaiIaja gomahe apOuTpaxkHe omnyke y mocrojehem mpas-
HOM OKBMPY BeoMa c/iokeHa. MeDhyTim, naxo je ped o BeoMa 3HauajHOj TeMH,
o caja Huje Oula pefMeT JeTa/bHMjer MHTepecoBama joMahe mureparype.
[TonasHa ocHOBa 3a fmeduHMCame Kpyra Mia Koja Mory o6urtu obase3aHa

Ha ofTyKy cyma. M. Molfa, 66. ®pannycku 3akoHMK o rpabanckom mocTynky us 2007.
roauHe (Code de procédure civile), wi. 1501 xoju ynyhyje Ha w1 588 cT. 1.

58 N. Bocharova, 89, ¢u. 33; W. Rowley, 226.

59 Becna Paxuh Bopunemnh, ,,O6uyna MHTEPBEHLIMja ¥ MAPHUYHOM MIOCTYIKY — YIIOpef-

HOIIpaBHM TIpeITIefi ¥ jyrOC/IOBEHCKO NpaBo®, Auanu Ilpaenol daxynitieiia y Beoipagy,
6p. 2-3/1996, 134-135.

60 IIpaBumumk o CranHoj apburpaxu npu IlpuspenHoj komopu Cpbuje, Cnynbenu ina-
cHux PC, 6p. 101/2016, @wi. 36. IIpaBumauk BAILT (2014), wi. 30.

152



Cy6jextuBHM foMalaj fomMahe apOuTpa>kHe omTyke

ZiejCTBOM apOMTpa)kHe OfTyKe IpefcTaB/ba Wi. 64 cT. 1 3akoHa 0 apbuTpa-
KM KOju TIPOMMCYje /la ce apOuTpaskHa OfITyKa II0 CBOM JIejCTBY M3jeTHaYaBa
Ca NMPaBHOCHAXXHOM CYJCKOM OJUIYKOM ¥ Kao TaKBa HEIOCPEJHO M3BpIlIaBa.
OBaj 4aH 3aKOHa je I10/1a3Ha OCHOBA KaKO Y OHOCY Ha [jaBakbe OAroBopa Ha
nMTame Koja TO CBe IPaBHa JIejCTBA MOXKe ITPOM3BECTI apOUTPaKHA OJTyKa,
TAaKO M Y OFHOCY Ha MNTame KOju KPyT /mia je obyxsaheH Tum mejctBom. C
0031poM Ha To ia 3aKOH 0 apOuTpaku AUpeKTHO yryhyje Ha fiejcTBa cyfcke
OJlTyKe, je3WYKO TyMademe 3aKOHa Ou IofpasyMmeBano fa 6u apburpaxcHa
ofyTyKa Tpebao Ja IpOU3BOAY [ejCTBO IPAaBHOCHAKHOCTH, TauHMje KOHA4-
HOCTY, M3BPITHOCTY, YMHEHIYHO, TPe0OpaskajHO 1 KOHCTUTYTUBHO JI€jCTBO.
Op cBUX HaBeJEHNX JiejcTaBa jeAHO [ejCTBO M3BPIIHOCTM He MOXKe OMTH
YIUTHO, UMajyhm y BUmy canpsxkuHy 4. 64 cT. 1. 3a nmuTame Kpyra IuIia Koja
cy obaBe3aHa OfIyKOM Of 3Hauaja je [iejcTBO KOHaYHOCTH, Koje I0fpasyMeBa
7la apbuTpakHa OfTyKa ¥Ma CBOjCTBO mpecybheHe cTBapnm, Te [ja ce 0 MCTOM
IpeMeTy CIIOpa He MOXKe IIOHOBO BOAWTH IIOCTYIAK, OMIo mpes apourpa-
JKHUM WM JIP)KaBHUM CyHOM. Y TOM CMMCIy IIOCTaB/ba Ce NUTame fla 1n
ce OBO JIEjCTBO OJITyKe MO)Ke IPOIIMPUTH U Ha Tpeha nuia koja Hucy yde-
CTBOBAJIA y MOCTYIKY, Ha jefHAK Ha4YMH Kao ILITO je To Moryhe Kog mpecype
MAapHUYHOT CyJa. 3aKOH O MapHMYHOM IIOCTYIIKY y 4. 360 mpomucyje fa ce
JiejcTBA Mpecyzie MOTY MpOIMpPUTHY 1 Ha Tpeha ynija Kajja To 3aXTeBa MpUpo-
Jla CIIOPHOT IIPaBa, KaJja je TO IPOMMCAHO 3aKOHOM 1 KaJla TO 3aXTeBa IIPUPO-
fla IpaBa WM IIpaBHOT ofgHOCa u3Mehy cTpanaka u Tpehux muma. IIpsa gBa
CerMeHTa IPOIIVpeka AejcTBa OfIyKe He 6u Tpebano fa Oyay cropHa, jep
Ce 3aCHMBAjy Ha CBOjCTBY apOuTpake Kao Ipu3HATOT GopyMa 3a pelaBarmbe
CIIOpOBA 1 Ped je O 3alpaBO HENPaBOM IPOLIMPMBAKY CYOjeKTMBHMX Ipa-
HIIIA jep ce OfHOCY Ha HeompeheHM Kpyr muma. Y OBOM C/Iydajy je 3alpaBo
ped o ToMe Ja Kajia apOUTpaXKHM CyJ, JOHece IpeobpaskajHy OTYKy O He-
KOM CIIODHOM IIpaBy, OHZIa Taj MpeoOpaXkaj fienyje Tj. MMa JIejCTBO IpeMa
cBuMa. VIcTu je cyvaj yKommKo apOMTpaskHU Cyfi HOTBPAY ITOCTOjambe He-
KOT ITpaBa M/IM IIPAaBHOT OJHOCA. Y OBOM C/Ty4ajy Y HEKOM [JPyTOM IOCTYIKY
HamexHn GopyM He MOXKe 3aHEeMapuUTH IIOCTOjame apOuTpakHe OfiTyKe.
OBpie ce roBOpM O TO3UTMBHOM BUAY KOHaYHOCTM ofyke. Takobe, ykomm-
KO 3aKOH IIPOIINCYje a y ofpeheHnM cutyaunjama cyncka ofjIyka fenyje u
npema Tpehem nuIly, IIOJ TUM IIOjMOM CXOAHO WI. 42 3aKOHa O M3BPIIEHY
n 06e36ehemy Tpeba mogpasymeBatu u apbutpaxny ognyky. Ha Taj HaunH
ce JIOMa3M [0 3aK/bydyKa Jja je Y OFHOCY Ha apOMTPaKHy OMJIYKy 3alpaBo
CIIOpPaH CaMO CEeTMEHT IIpOINVpema JejcTaBa ofayKe Ha Tpeha nmma xoja
Cy MaTepHuja/lHO-IIPaBHO IIOBe3aHa ca CTpaHKaMa y HocTynky. OBpe je ped
O Tpu IpyIle NLA, a TO Cy YHMBEP3aTHU U CUHTYIAPHM CYKI[€COpU CTpa-
HaKa U JIMIA KOja Cy Y TaKBOj BPCTU MaTepMjalTHO-IIpaBHE MOBE3aHOCTH Ca
CTpaHKaMa y MOCTYIIKY fla 61 y MapHNYHOM HOCTYIIKY MOITIa IMAaTy CTaTyC
jemVHCTBEHMX CyIapHu4Yapa. Y OfHOCY Ha IIpBe [Be KaTeropuje 1uia Tpedano
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60U [la ce TIPM3HA HEMOCPENHO [IejCTBO KOHAYHOCTY apOUTpaskHe OfTyKe, jep
0Baj Kpyr nuua mo wi. 48 3akoHa o u3BplIeHY 1 obe3dehewy nMa mpaso
fla OKpeHe M3BPIIHM IOCTYIIAK Ha OCHOBY foMahe apburpakHe opyke. Y
TOM CMMUCTTYy, IpU3HaBame [IejCTBAa M3BPIIHOCTU apOUTpakHe OMIyKe, Oe3
IPETXOHOT TIPM3HABamba KOHAYHOCTY Y BUAY HpecybeHe cTBapu (HeraTus-
HO JIejCTBO KOHAYHOCTH) He Ou 610 IpaBHO ofpxmBo. V3 mucror pasiora
YHUBEP3a/JIHUM U CHHTY/IApHMM CyKIlecopuma Tpeba IpPU3HATH M aKTUBHY
JIETUTMMALV]Y 3a IIOZHOIIEHE TY>KOe 3a IIOHNIITAj OfiTyKe. Y OJHOCY Ha /InIa
KOja 611 ce MOIJIa Ha3BaTU MOTEHIMjaTHIM jeMHCTBEHNM CylapHMYapyMa,
aJIu je 3aIpaBo ped O CBUM JIMIMMA KOja Cy y O/IMCKOj MaTepujaTHO-IIPaBHO]
Be3! ca CTpaHKaMa y MOCTYIKY (IITO je IIMpa KaTeropuja off jefHCTBEHUX
CymapHu4apa), OKOJTHOCTY Cy 3HaTHO fapyradmje. Hajipe, Moxxe 6utn peun
0 JMIMMa KOoja HMUCY obaBe3aHa apOUTPaXHUM CIIOPasyMOM, IIa CaMMUM
TUM He 6M OMJI0 OCHOBa 3a HBUXOBO 0OaBe3uBame IMPAaBHOM IOCTIEAVIIOM
y BUAy AejcTBa mpecybheHe cTBapy. YKOMMKO je, MIIAK, ped O NMIMMA Koja
Mory 6mTy o6aBe3aHa apOUTPa>KHMM CIOPAa3yMOM, OBaj KpyT JMIja He O1
cMeo ma Oyme obyxsaheH mejcTBOM apOuTpaXkHe OJJIyKe, jep OHa He MOTY
Ha jelHaK Ha4YMH Kao y IapHUYHOM IIOCTYIIKY fia ce HPUAPY>Ke HMOCTYIIKY.
TayHuje, yKOIMKO He IMOCTOjU CAIJIACHOCT CTPaHAKa OBa JIMIIa He MOTY Jia ce
IPUK/by4e TIOCTYNKY YaK HU Y CBOjCTBY yMelllada. Y JJaTMM OKOJHOCTMMA
610 6V IIOTIYHO NPaBHO HENIPUXBAT/BMBO ¥ CYIPOTHO IIPaBy Ha IPaBUYHO
cybeme Tymademe Koje 6u y Kpyr cybjekara 06aBe3aHUX OJIYKOM CBPCTaBao
u oBa Tpeha nuia. ITopen HaBeeHOT, Ha OCHOBY 3aKOHA O apOUTPaXN OBAj
KpPYT /MIa He 61 MMao aKTUBHY IIPOILIECHY JIETUTMMALINjY 32 IIOTHOLIEHE TY-
x6e 3a moHuTaj. [lakiie, KAKO OBOj KaTeropyjy jMIa Huje fara OMIo Ka-
KBa MOTYRHOCT a yTu4y Ha apOMTpa>kHM MOCTYIAK, IBUXOBO 0OaBe3uBarbe
mejctBoM mpecybene ctBapu He 6m 6mno moryhe. JJatm 3ak/pydak He IO-
IpasyMeBa 3ajlarame 3a IOTIYHO OfjBajalbe CTAaTyca OBUX /NUIA OF apOu-
TPa>KHOT IOCTYTIKA. 360T 6/1MCcKe MaTepyjalHO-IIpaBHe Be3e ca CTPaHKaMa y
IOCTYNKY Tpebano 6u omoryhuru ofpehenn Bup fenosama ofjIyKe 1 Ha OBaj
KpYT JIMIa, KOjU je MMpu Off mpocTe obaBe3e Cyia jja y APYyroM HOCTYIKY
y3Me y 0063up nocrojehy apOuTpakxuy ofjIyKy, a onet Hije o0yxBaTarme OBUX
mmna fiejctBoM npecyhene creapu. IIpuctyn ynopenHo-npaBHe nuTeparype
II0 OBOM IIMTamy Jielyje Kao JoOpo pellere M OJHOCK Ce Ha 3ajarame Ja
tpeha /mmija y 6711cKoj MaTepujanmHO-IIPaBHOj Be3M ca CTPaHKaMa y IOCTYII-
Ky 6yny oOyxBaheHa MHTEPBEHIM]CKMM /I€jCTBOM apOUTpaskHe OIIyKe, MaKO
HIICY y4eCTBOBaJIA Y IOCTYIIKY, OHOCHO fia Oyny ob6aBe3aHa UMIEHIYHNUM
¥ TIPaBHUM 3aK/bydlIMa 13 ofryke. CBakako, OBaj BUJ JielloBamba apouTpa-
XKHe ofyTyKe 611 Tpebasio JO3BOMUTU CaMO IIOf, YC/IOBOM fia MM je oMoryheHo
ydenrhe y IOCTYIKY, Te YKOJIMKO TO He Oyfie CTyd4aj, JO3BOIUTY VIM 1a y CBOM
apOUTPaXHOM IIOCTYIIKY UCTAKHY IIPUIOBOP HecaBeCHOT Bohema cropa.
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SUBJECTIVE SCOPE OF DOMESTIC ARBITRAL
AWARD

Summary

Based on Article 64 par. 1 of the Arbitration Act, the domestic arbitration
award can legally affect only the parties and their legal successors (singular and
universal). In relation to third parties, the award can affect them only if the
nature of the subject matter of the dispute requires it (effect erga omnes) or
if it is expressly prescribed by law. However, in circumstances where there is
a close material-legal relationship between the parties in the proceedings and
third parties, who did not participate in the arbitration, and they can be bound
by an arbitration agreement, it is recommended to recognize the intervention
effect of the award. The intervention effect of the award should be recognized
on the condition that the third parties were previously invited to participate
in the arbitration proceedings, or if this was not the case, that they are, in the
proceedings they initiate independently, granted the right to raise the objection
of the negligent conducting of the previous arbitration proceedings.
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Intervention Effect.
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