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»O0becxpabpuitie ilapHuuerve. Yoeguiile cycege ga toCuiny
komiipomuc kag iog je moiyhe. ObjacHuitie um ga je iobegHux
Ha danupy, 3aipaso iyOUlHUK y CI8APHOCTAY, umajyhu y eugy
cée cygcke wpouikose U usiybmeHo epeme.”

Ab6paxam JINHKOTH

Cakerak

Y Kowitiekcilly akiliyente kpuiliuke cucitiema pewiasara uHeeciiuyuo-
Hux ctioposa (,JICI]C*) cee uewhe ce iosopu o moiyhuocitiuma tipubeiasarva
megujayuju kao epurkacuujem ogiosopy Ha 6apem Heke usazoee VICJ|C-a.
C o63upom Ha 0 ga UHBeCTHUUUOHU CTOPOBU UMA]Y TOCeOHY Kapakitiepu-
ClluKy Koja ce oinega y yno3u gpiase Kao uiyxieHe cilipaxe, UpupogHo ce
Hamehe Tiutliare paseoja weHux Kauayuitieiia kako 6u ce omoiyhuno u eehe
*

EnexTpoHcka afpeca ayTopa: stevan.dimitrijevic@dimitrijevicpartners.com.

X%

Iutupano npema: Jbyburia Munytunosuh, Munena Hopbesnh, ,Menujannja u apou-
Tpaxa“, bunitien BpxoeHol kacauuonol cyga, 6p. 2/2016, 5.
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kopuwherwe megujayuje. Megujayuja go caga Huje gosomHo pauiupexa y
080M gomeHy mehyHapogHe 3awiitiuilie uHeeCiUUUja, 3a Pas3nuky og yciexa
Koje je 1ioKa3ana y passujeHum exoHomujama 3anuagHoi ceeilia, ua u 3emamna
»A3UjCKUX TUIposa’; Koje cy KyailypHoO P70 ycmepeHe HA MUPHO peuiasarve
pasmupuya. Ynanax uma 3a yum ga ymepgu ga paseoj gprcasHux xanayuitie-
nia moxce goupureitiu uiupem Kopuwhery megujayuje, u ga upuxaxe y Kojum
cée o HopUMA jasHOUpasHY akiliepu oee Kanayuilieltie Wipebda ga passujajy.

Kmyune peuu: Musecitiuyuonu ciboposu. - Megujauuja. — Paseoj gprasrux
Kauayuiteiua. — [prcasne unciauinyyuje.

I YBop

EBunieHTHO je fla ce y MOCHeNbNX BUIIE Of jefHE [ielleHMje MoKasyje
TI0jayaHO MHTEpeCcoBame 3a aATepHaTMBe apOMTPa)XKHOM HAuMHY pellaBarba
MHBECTUIMOHMX CIIOPOBa, I1a TAKO U 3a MeaMjaunjy. OBo ce IOjaB/byje Kao ca-
MOCTa/IHa TeHeHIIuja, 13 pasyora Behe epukacHOCTY MUPHOT IpeBasmIaKemha
KoH(uKara (6e3 TpoLIKOBa BpeMeHa U HOBLIA 32 IAPHMYEhe), A/ ¥ Kao J1e0
IIVpe CIMKe KPUTHKE HBECTUIVIOHE apOuTpaxe.

bam s3aTo, 4naHak MMa 3a IM/b 1A MPEACTABY jeflaH Off acIeKaTa Koju
Cy K/by4HM KOJi OMOTyhaBama Jajber pasBoja MHBECTMIMOHE MeAyjanyje, a
TO Cy CIOCOOHOCTH, MH(POPMUCAHOCT ¥ 0OYUEHOCT PKaBHOT alapara, Kao
U pasBOj MHCTUTYLWja, KOjU Yy LeIMHYU YMHE OCHOBY CTPYKType€ Ap>KaBHUX
KaIalyTeTa Koju ce 6aBe MaTepyjoM MHBECTUIVIOHE TTOTIATHIKE.

Hacranak KoHBeH1uje 0 pelraBamy MHBECTUIMOHNX CIIOpOBa n3Meby
IpXKaBa M [ipKaB/baHa PYTUX ApkKaBa (BalIMHITOHCKA KOHBEHIVja, OFHO-
cHo ,,JIKCU]I xonBeHIMja“) 610 je ynpaBo MHCIMPUCAH MCKycTBOM CBert-
Cke OaHKe y IOCPeNOBaby y pelllaBamy CIOPOBa MHBECTUIIOHOT KapaKTe-
pa.! Jlanac je murarme npuMeHe anTepHATMBHUX HAYMHA PElIaBamba CIOPOBA
(»AJIP“) y MHBECTMIIMOHMM CIIOPOBMMAa HOCEOHO aKTYeTHO y KOHTEKCTY
CBUX KPUTMKA U IOJIEMMKEe O KPM3J JIETUTVMUTETA OKBMpA 3a pellaBarbe
oBe BpcTe KoHGmKaTa n3meby ap>kase u mHBectuTopa (T3B. Investor-State
Dispute Settlement; y mamem texcry: UCIIC).2

1 Julia Jung, ,Investor State Mediation — A Third Lane on the ISDS Higway?, ASA Bulletin,
Nr. 2/2022, 274.

2 OBa aKTyenHOCT je MOAATHO MojadaHa YMILEHUIIOM Jla Ce, KaKO Ha CBETCKOM HUBOY, TAaKO
Uy pernony, 6emexxu mopact 6poja MHBECTUIMOHNX CIIOPOBA IPOTUB ApxkaBa. Ha mpu-
Mep, bocha n XepreroBuHa GeleXXu YKYIIHO 4eTVMPU PETMCTPOBaHa OBakKBa ClIydaja y
nocnenwux 15 roguHa (moves op 2007. roauue), rae je BehuHa (IpakTM4HO Tpu) pe-
TMCTPOBaHa y JIPYToj MONOBMHNU OBOT nepuopa. Hucy peTkm ciydajeBu rne cy Aap>kaBe
OBe CIIOpOBe TyOusie u Ouie U3/I0KeHe BUIIEMIIMOHCKMM ITahambuMa, y Besy ca diMe
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1. ViHBeCcTULIIOHN CHOPOBM U KpM3a
nerutumuteta UCIC

JHBeCTUILIMOHM CIIOPOBM Cy Y AYrOM HEpUOAY OWIM IIpemyLITeHN
pelIaBamy MCK/bYYMBO y AMPEKTHUM OffHOCMMa m3Mmeby npskaBe mpujema
VHBECTUIIMjE U IP)KaBe MOPEK/Ia CTPAHOT ylarada. 3aTuM Cy CTpaHM y/jara-
4y Kpo3 passoj VICIIC-a cTexmu MOryhHOCT /ja HEIIOCPETHO TYXe fip)KaBe y
Be3M Ca 3alITUTOM CBOjUX MHTepeca npey Mel)yHapogHOM apOuTpaXkoMm.

Y LeHTPy aKTyemHMX KpuTMKa® nexu yrucak ma VICIIC me ycre-
Ba Jla YPaBHOTEXM JBa OCHOBHA MHTepeca KOjU ce Cyde/baBajy y obmacTu
CTPAaHMX y/arama. 1o cy MHTepecu IpMBAaTHE MMOBMHE U yJaraya, ca jefHe
CTpaHe, ! jaBHU MHTepec VICKa3aH Kpo3 Boleme MOMUTHKe Off CTpaHe JieMo-
KPaTCKM M3abpaHiX HOCWIAIA BIACTH, ca Apyre cTpane.* Bamanc menyje ma
je momepeH y Kopuct umHBectutopa. Iloctojehn cucrem ce us oor pasmora
HUje KOHAaYHO Pa3BMO KO TNPaBMYAH M He3aByCTaH.” CBAaKaKo TOCTOjU CBe
BHIIIle TTOTKpeIUbeHUX apryMeHara ja je caBpemenu VICIIC cucrem ckym, ma
M3MCKYyje I0CTa BpeMeHa, IIPM 4eMy je MCXOJ| CIIopa HelpeaBubuB.’

je aKTyenaH HelaBHU C/Ty4aj yIpaBo IpoTuB bocne u Xepuerosune, rfe je y npegMeTy
Viaduct et. al. v. Bosnia and Herzegovina (ICSID Case No ARB/16/36) mp>xaBu Hajo-
xeHo Iahame mpeko 45 MmmnoHa eBpa. IIpumepa panu, u Pery6mka Cp6uja 6emexxu
YKYITHO 14 perncTpOBaHNX MHBECTUIMOHNX CIIOPOBA Y MOCIEABUX 17 ToanHa (II04eB of
2005. ropyHe), IpK Y€MY je IPAKTUIHO [OJIOBUHA CBUX BUX PETUCTPOBAHA ¥ IOCIENIBIX
IleT rofiMHa — IITO TOBOPM O M3BECHOj eCKa/laluju OBUX ClydajeBa. JlaTo mpema mopa-
IYIMa IOCTYIIHUM Ha afipecu ca Be6-cajra Kondepenunuje VienumeHnux Haumja o Tpro-
BuHM u pasBojy (,YHKTAI®), moctymHo Ha appecu: https://investmentpolicy.unctad.
org/investment-dispute-settlement/country/187/serbia; https://investmentpolicy.unctad.org/
investment-dispute-settlement/country/25/bosnia-and-herzegovina, 20. 9. 2022.

3 Buure o Tome kopy Chin Leng Lim, Jean Ho, Martins Paparinskis, International Investment
Law and Arbitration, Cambridge University Press, Cambrigde, 2018, 483.

4 Peter Jan Kuijper, Ingolf Pernice, Steffen Hindelang, Michael Schwarz, Martin Reuling,
»Investor-State Dispute Settlement (ISDS) Provisions in the EU’s International Investment
Agreements®, Volume 2 - Studies: Study on Investor State Dispute Settlement (ISDS’) and
Alternatives of Dispute Resolution in International Investment Law, Directorate-General
for External Policies of the EU, 2014, 57.

5  European Commission, Concept Paper, Investment in TTIP and Beyond - The Path for
Reform; Enhancing the Right to Regulate and Moving from Current Ad Hoc Arbitration to
an Investment Court, 2015, gocTymHO Ha appecu: https://trade.ec.europa.eu/doclib/docs/
2015/may/tradoc_153408.PDF, 17. 10. 2022, 1.

6  Anexcanppa Huxomuh, ,Menmyujanuja y MHBECTUIMOHMM CIOPOBMMA — HPEJIO3U pe-
¢dopme MehyHapopmHOr MHBECTUIMOHOT TpaBa U Moryhe nexuuje 3a Cpoujy, 360pHux

pagosa Koiaonuuxe wixone apupogoi tpasa — Cnobogan Ileposuh (ypenHux Jenena C.
ITeposuh Byjaunuh), Beorpaz, 2020, 66.
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2. IlpennoxxeHe anTepHaTUBe

Y WMHCTUTYLMOHATHOM CMUCTY IEHTap IMCKycuje o pedopmama
NCJIC-a nanasu ce y okBupy Komucuje Yjemumenux Hanyja 3a MehyHnaponHo
tprosuHcko npaso (YHIIMTPAJTI). Tamo ce oBoMm TeMoM 6aBu PajHa rpyma
I11, noues ox 2017. roguse.’

Y oxsupy Papne rpyme III Bogu ce guckycuja Ha TeMy Koja je afieKBar-
Ha a/ITepHATVBA JOCAallbeM apOUTPaKHOM HAuMHY pelllaBama CIOpOBa.
Y pany PapgHe rpyme 1’ JCTAaKHYTO je Jla meHa areHja He Tpeba ma Oyrne
OTpaHMYeHa CaMO Ha KPUTMKE M JIeKOHCTPYKIVjy apOUTPa>KHOT CUCTeMa,
Beh Tpeba fa ce 6aBu M APYTMM aJTePHATMBHMM Ha4MHUMA pelllaBama CIo-
POBa, Ta ¥ MeAMjaLujoM, Kao (reKcuOmmIHIjuM meTopama. '

7  Bume pgera/bka 0 pajy OBOTr Tela je NOCTYIHO Ha appecu: https://uncitral.un.org/en/
working_groups/3/investor-state, 19. 10. 2022.

8  TIlpemnosu ce kpehy y pacroHy off OHMX KOju IpOIArupajy eBolyTHBHE HIPOMeHe — Kao
IITO je yBODheme aIenaloHOT CICTeMa, 0 OHNX — KaKaB je mpefior EBpomncke yHuje —
KOjU MPEJIaXKy MpPaBy PEBOIYLIUjy Y OBOM OKBUPY KPO3 YCTaHOB/baBatbe CTA/THOT UHBE-
CTUIIMOHOT Cyfia.

9  Osoj Temu ce noce6Ho nocsehnsao pap Ha cecujama moues of 34. fo 39. - ma je Tako
jomr 2017. ropMHe MCTAKHYTO Jja ,,IIOCTOjU OIIITE IJIefakbe la alTePHATUBHM HA4MHU
pellaBama CIIOPOBa, YK/bYyYMB Mefiujalyjy, oMOy/iCMaHa, KOHCYITalje, KOHLWIMjalujy
U pyTe MUpPHe HadMHe JOTOBOpa MOTY fla CITy>Ke Jja CIipede ecKasIalujy Cropa 1 Mory fia
onakurajy mpobjeMe Koju ce TMYy TPOLIKOBA U Tpajara apburpaxe”. Llutupano mpema:
Adrian Lai, Matthew Suen, ,,Background Paper for Session 1 - Overcoming Challenges
to the Use of Mediation in ISDS®, Virtual Pre-Intersessional Meeting on the Use of
Mediation in ISDS (UNCITRAL Working Group III), November 2020. IIpema mctom
u3BOPY, Ha cecuju 6poj 39, nsMeby ocTa/mOr, MOCTUTHYT je KOHCEH3YC IO IMUTAIbY TOra
ma Meaujarja u gpyre AJIP metome mory fia 6yuy POMOBYCaHe U Bullle KopuurheHe;
Ha paspabeHe mpolenype Kao 1 paBHYU OKBUP MOTY Aa ZOIIPMHECY pellaBamy Ipermpe-
Ka KOje MMajy Ap)KaBHI 3BaHIYHULN KOJ Of/IydMBarsa fla ce OPaBHAjy 1 CpoBobema
[IOpaBHAIb3a; KA0 1 — 3a 0Baj pajf; Hoce6HO OUTHO — [a je PasBOj APXKABHMX KAIlAL[UTETa
U TPEHMHT MefiVijaTopa Kao U APYTMX JOHOCHIIALA OfLTyKa Tj. aKTepa KIbYYHM YCIIOB (II0-
nBykao C.JI.) 3a umpe xopuinhemwe Mefgujanuje.

10 A. Huxonuh, 71; Takobe usBemtaj koju je npunpemuna Pagna rpymna III, goctymHo Ha
agpecu: https://undocs/org/en/A/CN.9/930/Rev.1, 12. 10. 2022. Y npakcu CjegumeHnx
Awmepnuxux [Ipxasa (,CAJI“) ce mokasamo fa Menujanuja 1MMa IyHO yciexa. Y MHOIUM
aMepMYKMM Jp>KaBaMa JOHETU Cy IPOINCY O pellaBamby CIOpOBa IIyTeM Mefujanuje,
u cBM OHM npenBubajy Hajeuile mpodecuoHanHe M MOpajlHe CTaHAApfe MOHAllama
Menujaropa. JenHa crynuja pabena y CAJl mokasyje ma ce 78% ciydajeBa YCIELIHO pe-
masa myreM Mepujauyuje. Ilopen CAJl, Benuky je cImcak 3eMasba Koje Cy yBene Ommo
OIILIMOHO IIpyberaBame MeAMjaliuji KOI CIIOPOBa, OMIO Kao 06aBe3Hy ¢asy y cBaKoj
napaniy (benruja, nanuja, @panuycka, Vranuja, llIsencka, Exrnecka, Benc, Hemauxka,
Ipuxa, utp.). HaBeseno npema: /b. Munytuxosuh, M. Bophesuh, 3; Hesena ITerpyumnh,
»CIIOpOBM y IIpaBHMM ORXHOCHMMA U Menumjauuja‘, 360prux pagosa IpasHoi daxynitieinia
y Huwy, 1998-1999, 122-128; Monnka Munowesnh, AzniliepHaiiugHo pewiasarve cilo-
posa c iocebHum ocepitiom Ha megujauujy, CryxbeHu rmacHuk, beorpag, 2014, 19-20.
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IT Mepujanuja y MHBECTUIIMIOHMM CIIOPOBMMA

1. TpeHyTHU cTaTyC

Jako menyje Kao HOBUTET U IIPaBM ,,aITEPHATUBHY HAYMH " pelllaBarba
CIopoBa — Mefujaliyja, OJHOCHO KOHUMIMjallja JIEKM Yy CaMOj OCHOBMU
MKCH]] xoHBeHIMje M MHaue peXuMa IOCpefoBama KOJ MHBECTUIMOHNUX
criopoBa Koju je mpumemuBana Cpercka 6aHka. VIcTuHa, TM HOroBOpu Cy
ce eBONYIMjCKM HAjIIpe OfBMjalM y OfHOCKMA u3MeDy fBe fmpxase, Ize je
OenexxeH yCIex y MUpemuMa, KOHIMINjaljaMa, Y 4eMy je IocebHo 6ma
akTuBHa CBeTCKa GaHKa MeleceTX ¥ IIe3/IeCeTHX TOfIHA MPONIoT Beka.'!
Ayropu VMIKCU]] xoHBeHIje 6umm cy yBepemwa fia he crpaHe moTmmcHuie
IO TIPAaBIIy ONITMpATU 3a MpaBK/Ia KOHIVIMjaLKje.

Ynpkoc Tome, y ucropuju npumere MIKCI]] xoHBeHLIMje ITOKa3aso ce
7la HeBe/IMKY 6poj CIOpOBa 3aBpIIN Y CKIAAY ca MIPaBUINMa KOHLMIUjaLyje.
Crame ca jynom 2022. ropuHe je TakBo ga VIKCU]L 6enexu 856 apourpaxa
U caMo 13 KOHIMIMjalMja — LITO yKasyje Ha TO Jia je apOUTpaka U Hajpe
npeosmabyjyhu o6mmk pemasawa crioposa.'® Vimak, mupa MKCU]T craru-
CTMKa Jaje MojaTak fa oko 64% ceux cnoposa y ucropuju VIKCH]I-a saBp-
IV OfTyKOM apOMTPa>KHOT TpuOyHasa, OK OKO 36% He JjoueKa KOHAuHY
ofTyKy TpuOyHana u Oyfy OKOHYaHM Ha JIPYIM HauuH (CIOpasyMoM WIn
npyraunje).'* Vissopu Koudepenumje Yienumennx Hauuja o TProBUHM u
pasBojy (,YHKTA]JI®) roBope 0 CIMYHOj MPOIOPLYjU — TaMO Ce MCKasyje
fla Cy MHBeCTUILIMOHe apObuTpaxke MpoucTekie n3 MehyHapogHux cropasyma
pemaBane y 20% ciyd4ajeBa opaBHameM, a y fofaTHuX 10% cnydajeBa cro-
POBY Cy OKOHYaBaHM y CBaKOM CTydajy 6e3 KOHauHe ofTyke.

OBaj KOHIIENT, KOHIIENT JOroBOpa, HaN3I/Ie], je 3aHeMap/byBOT 3Ha4aja.
Tome jour Buie TOBOPY y IIPMJIOT BPJIO JIOLI Pe3y/iTaT HpyMeHe 00aBe3HOT
nepuopa ,xnahemwa“ (cooling-off) y naBectunmonum cnoposuma. Vnax, kaga
ce TIOIVIefia OFHOC YKYIHOT Opoja IpefMeTa KOji 3aBpliie apOuTpaKHOM Of-
JIYyKOM ¥ OHVIX KOjU Ce 3aBpIle Ha CBaKy APYru HaumH (IpekuHy ce, 6ymy
IpefMeT HOrOBOpa M CIMYHO), eBUAEHTAH je MOTEHLMjal fia Ce CIOPOBU
pelraBajy 6e3 ucupmpyjyher ciopema.

11 J. Jung, 274.

12 ,Tpeba y3etu y 063up na mckyctBo banke [Csercke 6anke, mpum. C.I.], mnameby
OCTAJIOL, yKasyje Ha BPEJHOCT KOHLMIMjalMje Koja je Mame (popManHa U IOMUTUIKA
[IpUXBaT/bUBUja Hero apburpaxa“. Aron Broches, ,Note by A. Broches, General Counsel,
transmitted to the Executive Directors, Settlement of Disputes Between Governments and
Private Parties, History of the ICSID Convention, Volume II-1, 1968, reprinted 2006.

13 ] Jung, 274.
14  The ICSID Caseload-Statistics, Nr. 2/2022, 13.
15 J. Jung, 276.
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Ca craHoBMIITa [OIpPMHOCA pelllaBalby MHBECTUIMOHUX CIOpO-
Ba, AJIP ce MoXe mocMaTpaTy U Kao CpPefICTBO 3a T€HEpalHy HMpeBEeHLU)Y
eckamanuje koudnukara (T38. dispute prevention policies),'® amm u xao cpey-
CTBO 32 BJUXOBO KOHKPETHO pelllaBame Kajja criop eckanupa. IIpurom, MHO-
T ce CTaxy fia je cooling-off cam mo ce6yu HelOBO/bAH [l YCMepU CTpaHe y
eduKacHO pellaBame CIOPHNUX OJHOCA IIyTeM JOroBopa — 6umo 360r csor
KPATKOT Tpajama 6MII0 3aTO WITO HUje JOBOBHO CTPYKTypupaH.'’

Y mocnepmeM NMepUOAY KOjM Tpaje BUILE Off jefHe NelLleHNje, eBUEH-
TaH je TPeH/| U3pajie MHOIMX MEKMUX IIPaBu/Ia, BOAMYA Y CIMYHO Koju ce baBe
AJIP y MHBeCTMLIMOHUM crioposuma.'® Axo rremamo 0Baj BPEMEHCKI OKBMUP,
y yxeM cmucny, jour 2009. ropune LlenTap 3a epukacHO pellaBame CIOPO-
Ba ca cepuiureM y Jlounony ycsaja Consultation Document, Koju Iperio3Haje
3Hayaj crpoBohema MmperoBopa paju IOCTH3aba CIOpPa3yMa ¥ ITOpaBHAba
y cBUM apbuTpakama (He caMO MHBECTUIVMOHMM), M IIPy>Ka CaBeTe KaKo
eMKacHO TOCIIENINTN [0 Taja HeJoBO/BHO Kopuinhene mexanmame AJIP-
a.l? Hampe, Mebynaponna aconujanuja agBokarckux komopa (International
Bar Association — IBA) monocu VIBA IlpaBuna 3a megujanyjy nsmely mn-
BECTUTOPA U JIpKaBa jorn y okTobpy 2012. romune.”’ VIKCUJT 2015. romuae
ycBaja [IpakTidane caBete 3a Ty>keHe y VIKCU]I apburpaxkama, Koju y cebu
cafip>X1 ofie/bakK O IMpeBEHIUjI CIIOPOBa U MHAYe je HaMekeH AprKaBaMa Kao

16 Cnomume ce u Kao mojaM ,Dispute prevention and avoidance®, ogHocHO ckpaheHuna
»DPP‘, HaB. mpeMa A. Joubin-Bret, J. Knorich, xxiv—xxv; Susan Franck, Anna Joubin-Bret
(eds.), Investor-State Disputes: Prevention and Alternatives to Arbitration 1I, UNCTAD,
New York - Geneva, 2011, xii; Anna Joubin-Bret, Jan Knorich, Investor-State Disputes:
Prevention and Alternatives to Arbitration, UNCTAD, New York — Geneva, 2010, xxiv—-
XXV.

17 A. Joubin-Bret, J. Knorich, xxv; J. Jung, 280.

18 W mpe cBera 0BOra, MHOTe MHCTUTYIMje MMaJle CY IPaBUIa O KOHIVMIMjallMj U MHAYe
MMPHOM pelllaBamby CIHOpoBa, ma Tako u VIKCUJ u Cramuu apbutpaxkuu cyn y Xary
(ICSID Conciliation Rules, mode on Bepsmje u3 2006. rogyHe, ZOCTYIIHO Ha afipe-
cn http://icsidfiles.worldbank.org/icsid/icsid/staticfiles/basicdoc/partE.htm, 19. 10. 2022;
Bep3uja u3 2022. rogyHe NOCTYIHA Ha agpecu https://icsid.worldbank.org/sites/default/
files/Conciliation_Rules.pdf, 19. 10. 2022; Permanent Court of Arbitration Optional
Conciliation Rules, 1996, poctymHo Ha aapecu: https://docs.pca-cpa.org/2016/01/
Permanent-Court-of-Arbitration-Optional-Conciliation-Rules.pdf, 13. 10. 2022; Permanent
Court of Arbitration Optional Rules for Conciliation of Disputes Relating to Natural
Resources and/or the Environment, 2002, goctynHo Ha agpecu: https://docs.pca-cpa.
0rg/2016/01/Optional-Rules-for-Arbitration-of-Disputes-Relating-to-the-Environment-
and_or-Natural-Resources.pdf, 13. 10. 2022.

19 Centre for Effective Dispute Resolution — Commission on Settlement in International
Arbitration, Consultation Document, 2009, fOCTYIIHO Ha afpecu: https://www.cedr.com/wp-
content/uploads/2021/04/Arbitration-Commission-Document-April-2021.pdf, 13. 10. 2022.

20 IBA Rules for Investor-State Mediation, 4 October 2012, IBA, London, December 2012,
JOCTYIIHO Ha anpecu: https://www.ibanet.org/MediaHandler?id=C74CE2C9-7E9E-4BCA-
8988-2A4DF573192C, 13. 10. 2022.
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TyXeHnM cTpaHama.’! MelyHapoguu MHCTUTYT 3a MeMjal[ujy TOUHY AaHa
KacHHje ycBaja KpuTepujyMme KOMIETEHTHOCTY 3a MeJyjaTope Y OJHOCHMA
usMeby nHBecTuTOpa 1 Ap>kaBa. OBaj JOKYMEHT ce 6aB) elleMEHTVIMA 3Hamba
¥ BeLITMHA Koje Tpeba Ia MOoCcenyjy MeaujaTopu.

KonauHo, y okBupy cexperapujara Eneprercke noseme (Energy Char-
ter Secretariat) uspabyjy ce mBa 6uTHa JOKyMeHTa Koja Tpeba ja CiIyxe
Takobe papu crpoBohema OKBUpa 3a MeAMjaliNjy Y CIIOPOBMMA Ca Ap>KaBaMa.
Tako ce 2016. roguHe ycBaja Bomuy 3a MHBeCTMLMOHY Mefujanujy, a 2018.
rogyHe Mojienl MHCTPYMEHT 3a yIIpaB/balbe MHBECTUIMOHNM CIOpoBuMa (0
CBeMy BUIIIe Y JIa/beM TEKCTY, Y TIOTIaB/by »,1V OTkiamare mpenpeka‘).>?

MUKCHU]I je npenosHao TpeH[ ykbyunBamwa Megujauyje y VICIC, ma
je Tako BobeHa jaBHa JMICKyCHja O HOBMM HpaBIWIMMa 33 MeIMjaljy y VH-
BECTUIMOHUM CIIOPOBUMA, Koja je okoH4aHa ycBajameM VIKCU]I Ilpasuna
3a Mefujalyjy, Koja TONymkYjy Aocajiallma (ca HajHOBMjuUM m3MeHama) VK-
CHU]I mpaBuia 3a apOUTPa’KHO pelllaBame CIIOPOBa, a Koja Cy CTyNMIa Ha
cuary 1. jyna 2022. ropuue.** U ce Behn 6poj HoBux VIVIA canpxu ofpenoe
KOje ,,Jjajy BUIIe“ Hero LITO je caMo HpoBU3OpHU cooling-off nepuon. Tako
ce npumehyje TpeHz yBobhema mpenopydeHe Mefnjanmje, na yaxk u obaBesHe
MeTIujaluje Kao IpeycoBa 3a MOKpeTarbe apburpaxe.>

2. Pasnuka y OJHOCY Ha MeAujanujy
Yy KOMepIjaJHIM CIOpOBUMA

Bes mperensuje ma ce cBe pasyiKe CUCTEMATHU3Yjy 3a CBPXY OBOT Y/IaH-
Ka, oBJie he ce mcTahy camo oHa HajMapKaHTHM]a, a y Be3U ca IIPEN03HaBambeM

21 ICSID Practice Notes for Respondents in ICSID Arbitration, World Bank Group, 2015,
JOCTYIIHO Ha afipecu: https://icsid.worldbank.org/resources/publications/practice-notes, 13.
10. 2022.

22 International Mediation Institute (IMI) Competency Criteria for Investor-State Mediators,
IOCTYIIHO Ha afipecu: https://imimediation.org/wp-content/uploads/2022/03/IMI-Investor-
State-Mediation-Competency-Criteria.pdf, 13. 10. 2022.

23 Energy Charter Treaty Conference, Guide on Investment Mediation, 19 July 2016, foctym-
HO Ha afipecu: https://www.energycharter.org/fileadmin/DocumentsMedia/ CCDECS/2016/
CCDEC201612.pdf, 13. 10. 2022; Energy Charter Treaty Conference, Model Instrument
on Management of Investment Disputes, 23 December 2018, foctymHo Ha agpecu: https://
www.energychartertreaty.org/fileadmin/DocumentsMedia/Model_Instrument/Model_
Instrument.pdf, 13. 10. 2022.

24  ICSID Mediation Rules and Regulations, noctynno Ha anpecu https://icsid. worldbank.org/
sites/default/files/documents/ICSID_Mediation.pdf, 19. 10. 2022.

25 Kun Fan, ,Mediation of Investor-State Disputes: A Treaty Survey®, Journal of Dispute
Resolution, Nr. 2/2020, 2020, 5-11; ICSID Overview of Investment Treaty Clauses on
Mediation, 2021, pocTynHo Ha aupecu: https://icsid.worldbank.org/sites/default/files/publ
ications/Overview_Mediation_in_Treaties.pdf, 19. 10. 2022, 2-6.
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noce6He yyore Ap>kaBe Kao CyBepeHa, U HeM30eXHOT aKTepa jeHOT MHBe-
cruiuoHor nogyxsara. OHa ce, Jakie, TMYe YIPAaBO CHEUPUIHOCTY aKTe-
pa mHBecTMIIMOHOT ciiopa. Hajmpe, ako carmegaBaMo IMXOTOMUjY OBHOCA, Y
MHBECTUILIMOHOM CIOPOBMMA C€ Ha CYNPOTCTaB/beHMM CTpaHaMa Hajase, ca
jelHe CcTpaHe, aKTep NPMBATHOT NpaBa, WM Yy CBAKOM CIy4ajy IpUBPESHN
cy0jekT, a ca pyre cTpaHe ip>KaBa Kao CyBepeH.

IToper oBor ,,6MHapHOT OHOCA, YKa3yje ce U Ha 3HAYajHO IINPU KPYT
aKTepa YMju MHTEPeCU Cy MCIPEIJIETEHM Ca €/IeMEHTMMa KOHKPETHOT MH-
BECTUIMIOHOT MOAYyXBaTa. 1o je mMpa IOC/TOBHA 3ajefHMIA, 1A TAKO U 3a-
IIOC/IeHN, KOHKPETHA JIOKAJ/THA 33jefHMIIA I7ie Ce OfBMja IMOCIOBHM IO yXBaT
KOj/l Ha B>y HEMMHOBHO yTU4Ye, pasHe MHTEPECHe IpyIle Koje Cy OKyIl/beHe
OKO NMTarba 3alITUTE )XMBOTHE CPEMIMHE, 3alUTUTE /bYACKUX IIpaBa U APYTo;
ma ¥ mupe rpabaHCTBO Ha Koje, KpO3 MOPECK! TPOIIAK, HAIIOC/IETKY O1Ba
IpeNIoM/beH TPOIIAK U3Ty6/beHe MHBECTUIMOHe apouTpaxe. VHBecTHIIMOHE
apbuTpaxke MMajy cBoje crerduyHe KapaKTepUCTUKe YIPaBO M3 pasjiora
IIOCTOjama ip)KaBe Kao CyBepeHa, ca CBMM CBOjUM KapaKTepUCTUKaMa, Koje
Cy caMe IO cebM MBEpreHTHe — U KaO YYeCHUKa, ,Jpyre CTpaHe" Kof Io-
C/IOBHOT TIO/lyXBaTa, I1a I heHe y/Iore Ka0 EHTUTETa KOjU CIIPOBOAM €KOHOM-
CKy M CBaKy LpYyTy NOJIUTUKY Ha CBOjOj TEPUTOPUjIL.

III VI3a30Bu pa3Boja Ap>KaBHUX KamanuTeTa
3a cnpoBobeme Megujanmje

1. Ynora gp>xaBe y pemaBamy WHBECTUIIMOHOT CIIOpa

PasBoj kamaumreTa ce Ha YONLITeHVM HauuH AeduHuIIe Kao yHa-
npehuBamwe ciocobHOCTH 1 MOryhHOCTH Jia ce Mpou3Befe, M3BPIIN WM O-
cTurHe ofipeheHn pesynrar, OFHOCHO Kao IpOLieC 3a pasByjarbe I OjadaBarbe
BelTKHA, ocehaja, cmocobHOCTH, Tpolieca M pecypca Koje Cy morpeOHe
OpraHmusalMjaMa Jia ONCTaHy M fa Ce MPUIArofie CBETY KOjU je y CTalHUM
U JUHAMUYHUM IpoMeHama. Kamamurer ce cam mo cebu peduHuine xao
IOTeHIja/, MOTYNHOCT OZHOCHO CIIOCOOHOCT fla ce IPOoM3Beie, M3BPIIN
v mocturHe ofpehenu pesynrar.?

Y cBeTy KoHLENTa [p)KaBHOI KallallUTeTa, CBU OIMCU KOjU Cy JaTi
Y TIPEeTXOJHOM IIacycy THYy ce Jp)KaBHUX CITy>KOeHMKa OFHOCHO JIp>KaBHIX
MHCTUTYIIMja KOje M3BPLIABAjy Ap>KaBHY IOMUTHKY ofipeheHe 3em/be OTHOCHO
IIOCTYTIajy Y FeHO MMe M Yy M3BpIIABamy jaBHMX oBalhema. Ilojam ,,pa3Boj

26  JloctymHO Ha afmpecu: https://www.un.org/en/academic-impact/capacity-building; Taxobhe
Y PEYHVIKY JOCTYIIHOM Ha afpecu: https://www.merriam-webster.com/dictionary/capacity;
u'y cno60Hoj (0TBOPEHOj) eHIVKIIONeNVjH, ,, BUKMUIIenji, focTymHO Ha agpecu https://
en.wikipedia.org/wiki/Capacity_building#cite_note-1, cse 18. 10. 2022.
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IP’KaBHMX KaralpuTeTa” y OBOM Pajiy OfHOCK Ce Ha OMMCAHO PasyMeBarbe OBOT
ojMa.

)Ip)KaBa Yy BE€3U Ca jeI[HI/IM MHBECTUIVOHNM IIOAYXBAaTOM MOJKE€ MMaTI
Ha4€/IHO TP OCHOBHE yJIOre:

o IIperxopHa ymora — nperosapamwe bl T-oBa u gpyrux VA, muxosa
uspaja; nspaza mogena bV T-oBa; uspazga nernciartuse, Bohemwe MH-
BeCTULVIOHE MTOJINTUKE pajiyi IpUB/Iadeba MHBECTULINja; MHPOPMM-
CaHOCT U IIpeMa jaBHOCTY ¥ MHTEPHO YHYTap Ap>KaBHe CTPYKTYPE;
MHCTUTYLVIOHA/IHA IPUIPEM/BEHOCT U CTPYKTYPUPAHOCT 3a OBe
IIOCTIOBE; paji Ha YTOBOpMMA KOjy ce HEMIOCPEeIHO 3aK/by4yjy ca UH-
BECTUTOPOM;

o IlpeBentuBHa ymora (paju cIpedaBama ecKajaaluje cropa) —
KOMyHMKanuja usMeby oprana, popMupame IeHTpann30BaHOT Op-
raHa; KOMYHMKaIJja ca MHBECTUTOPOM U yIIpaB/barbe eBeHTYaTHUM
IIperoBopuMa; 6p3o pearoBame Ha IpobyeM, yckaaheHo fenoBame
BUIIIE IP)KaBHMX aKTepa U eBEeHTYa/IHO yCaI/IallleHo JielioBame U ca
IPYIMM aKTepyMa, Kao IITO Cy rpahaHcku mokpern, rpabaHcTBO y
LeJIVHU, ¥ CIMYHO; 00YIEeHOCT 0c00/ba 1 AP>KaBHUX CIY)XOEHMKa Y
HajupeM cMucay; nHpopmucanoct o nocrojehum BUT-oBuma u
NIA, xao u o npeysetuM ob6aBe3amMa IIpeMa MHBECTUTOPY;

« PeakTuBHa ynora (kaga cop HacTyIM) — yIIpaB/bambe CIOPOM, UCTA
BUIIECTPAaHAa KOMYHUMKallMja, IPOIEeHa PU3MKa, eBajyalyuja Mo3u-
11ja; Takobe yInpap/batbe €BEHTYaTHIM IIPErOBOPUMA; OylIeTHpalbe;
U3BpIIeHe apOUTPAKHNX U APYTUX OJTyKa 1 CIIopasyMa.

3a afieKkBaTHO QYHKIMOHNCAbE Y CBAKOM Off CIIOMEHYTa TPY CerMeH-
Ta IoTpe6HO je MMatu ofroBapajyhe npxasHe kamanutete.’ U3 unmenuie
Majior Kopunrhema jeHOT peasHo BpIo eDUKACHOT CPelCTBa 3a pellaBarbe
criopoBa,”® Moxe ce M3BeCTM 3aK/byyak jIa je M3BECHO jeflaH Off pasora u
TO IITO Ap>KaBHM KallallUTeTU HUCY fopacnu 3agarky koju VICC noctasma
npen wux. [lomasehn of mpeTmocTaBke fja ce CBaKM €HTUTET IIOHAIIA palli-
OHAJIHO y PallMlOHaJIHO YCTaHOBJ/bEHO] CTPYKTYpH, HEOOMYHO je fla Jp>KaB-
HM Toc/eHuny 4emhe He mpuberapajy HedeMy IITO Tpeba Jja ylITenM HO-
Bal] Koju ITyHU OyleT jefHe Ap)kaBe. JacHO je fia ip>KaBe Koje Cy pasBuje
VHCTUTYIIMje U TIpaBHY OKBUP 3a ynpasmame VICIIC-om 6enexe Behu 6poj
cly4dajeBa Y KOjuMa MOTY afieKBaTHO Jla ofiroBope Ha u3a3zoBe A/IP-a u fa ra
KOHA4HO YIOTpebe y CBOjy KOPUCT.

27 J. Jung, 298.

28  YnopemuTy CIIOMEHYTY IIONYTapHOCT Mefujanyje y yHyTpammbeM cypoBamy y CAJl u
HEIPONOPLMOHANTHO Manu 6poj cnydajeBa AJJP-a y MHBeCTUIIMOHUM apOuTparkama.
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2. IIpenpexe Ha cTpaHu Ap>KaBe Kao aKTepa
VHBECTUIIMIOHOT OfHOCA

IpxaBa Huje camo ,gomahuH“ nHBecTUIMOHOT ogyxBaTa. OHa je u
aKTep jaBHOT IIpaBa, CyBepeH, eHTUTET KOjy CIPOBOAM MOMUTUKY Ha Tepu-
TOpMjU KOjoM yIpaBba. [Ip>kaBa je MOHEKa[ M YyTOBOPHU IapTHEp y MOAY-
XBaTy. Y CBaKoM CIy4ajy, u 6e3 063Mpa Ha TO IITO HEHA y/Iora MMa MeIIo-
BUTHU KapakTep, [pXKapa y [IABHOM ¥ IIPETEXKHOM JIeNTy CBOjUX Oobeexxja mMa
3HATHO JPYTauyMjy M HOMUTUYKM JeTepPMMUHNCAHY CTPYKTYpy (y omHOCHMMA
npeMa CBOM IpabaHCTBY, ApyTruM Ap>KaBaMa, MHBECTUTOPY U JIPyTO), 3a pa-
3/IMKy OJf MHBECTUTOPA KOji Cy (IIpeTeXHO) NPUBATHU aKTE€PU U IOAJIOKHI
Cy Apyroj AMHAMMIV MHTepeca (aKIMOHApa, 3all0C/IeHNX U IPYTo) — U Koju
CBAaKaKO HeMajy jaBHOIIpaBHMU KapakTep. [IpBeHCTBEHO Cy HaM OMTHe Kapak-
TePUCTUKEe Melujaluje Koje Cy Be3aHe 3a Ipelpeke IIMPOj YIOTpebu OBOTr
HadlHa pelllaBama CIOpoBa 300r IoceOHe yore Ap)KaBe U HEHMX CIIeLN-

¢uuHUX 0benexja.

Cnomenyre npenpexe”’

Ha4YMH:

Ce 1a/b€ MOry CUCTEMATU30BaTN Ha cne;[[ehl/[

o Ilpempeke y Be3u ca KapakTepuMa CTpaHaKa, OFHOCHO HIXOBMX
akaTa ¥ TIOCTYIama:’’ KOHKDETHO, KOJi MHBECTUIIOHWUX CIIO-
poBa OHe Cy Be3aHe 3a jaBHY CTpaHy, [pKaBy, Kao IpMjeMHMKA
VHBECTUIIVje U HeKora KO BOAM ofpebeHy mOMMTUKy M opromapa
rpabaHnMa; Ip>KaBHe aKTMBHOCTM HUCY yoOudajeHe KOMepLujaIHe
aKTVMBHOCTI, I1a je CTOTa IeHa yiora nocebHa. Ayropu, Hoaylie, He
IpPONYIITAjy Jla UAeHTU(UKYjy Iperpeke ¥ Ha CTPAHU MHBECTH-
topa.” Kopj mpkaBe je moceOHO OCeT/bMBO INTO Ce MUTama TUYY
IbEHOT CYyBepeHOr IIOCTyIalba Kao BPLIMOLA BIACTH — IIPU YeMY,

29  Catherine Kessedjian, Anne van Aaken, Runar Lie, Loukas Mistelis, Mediation in Future
Investor-State Dispute Settlement, Academic Forum on ISDS Concept Paper 2020/16,
2020, 12-13.

30 Mark A. Clodfelter, Why Aren't More Investor-State Treaty Disputes Settled Amicably,
Investor-State Disputes: Prevention and Alternatives to Arbitration II (eds. Susan Franck,
Anna Joubin-Bret), UNCTAD, New York - Geneva, 2011, 40.

31 OHu ce Hepafo YNYIUTajy ¥ HOCTYIAK KOjU je 4eCTO HepopMasaH, MOKe [ja y3Me ¥ Bpe-
Me I HOBall, a /la He JOIPMHeCe HIUKAKBOM PE3Y/ITaTy, KOji U Kafia Ce YCIIEIHO 3aBPIIN
MOXKe fia Ma [IperpeKe y IPUHYLHOM U3BPIIEhY; JOLATHO, MHBECTUTOPY MOTY /ia MMajy
CIMYaH OTIOP Jja KPO3 NpUCTajatbe Ha MeNUjalijy MOTEHIMjalHO HOKaXY ,Cmaboct,
Ifie I[e/IOKYIaH TaKaB IPMUCTYI He MOTY [a OLPABMajy Ipef CBOjUM aKI[IOHAPUMA; OHM
MOry fa 6yIy MCLpIUBEHN HeyClleCuMa KOji Cy HAIIOC/IETKY U AOBE/N 11e0 ORHOC ¥ dasy
¢dopmanusanuje cropa u napHudema. Has. mpema Jack J. Coe, ,,Should Mediation of
Investment Disputes Be Encouraged, and, If So, by Whom and How®, Contemporary
Issues in International Arbitration and Mediation, The Fordham Papers 2009 (ed. Arthur
W. Rovine), Leiden - Boston, 2010, 348.
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3a Pas/MKy Off YHAIpeN JaTe CarlacCHOCTY Jja Ce BOfie MIHBECTUIIN-
oHe apbutpaxe — arbitration without privity, TakBa CarlaCHOCT y
BehuHM cydajeBa He IOCTOjM 3a MeAMjaLnjy;

o Ilpenpeke y Besu ca MpaBHUM OKBMPOM: OHE KOje C€ TUYy HeJo-
cTaTKa oarosapajyhe mpasHe perynaruse, 6uao Ha gomaheM, 6110

Ha MehyHapogHOM ITaHy;

« Ilpenpeke y Besu ca MHCTUTYIMOHANTHOM CTPyKTypom:>* oBpe

ce MOHOBO cycpehemo ca moceOHUM OfIMKaMa ApsKaBe, Ife HbeHa
CTPYKTYpa, a/i He caMo meHa (¢opMa (CTIOKEHOCT U crienudud-
Hu saxTeBu Mehycobue komyHmkamuje),”> Beh m o6yuenoct u
MHPOPMICAHOCT [PXKaBHUX CIy)XOeHMKa M PasIMIUTUX aKTepa
MO)Ke 3HA4ajHO fla cipeun (HeZOCTATaK) MIN JoIpuHece (pasBojy)
Kopuinhemwy anTepHATMBHUX HA4YMHA pellaBama Croposa. VI mpu-
BpefiHU Cy6jeKTV UMajy creliuduIHy CTPYKTYpPY, a/ii OHA He UMHU
HUKaKBYy 1oce6Hy omuKy 3a AJIP KOi MHBECTMI[MOHMX CIIOPOBa.
IIp>xaBa, Tj. lbeHM MpefCTaBHULYM he UITak OUTK CKIOHUjU fia 3a3U-
Py Of IIONMTHYKE OfTOBOPHOCTYM M paauje he ommyky mpemycTutu
He3aBVCHOj Tpehoj cTpaHu, apOuTpaxHOM TpUOYHaIY;

o Ilpempeke y Be3u ca mepuenuujoM CTpaHaKa y CIIOPY: M OBE IIpe-
IIpeKe MMajy 3ajeSHNYKY 3Hayaj U 3a KOMepLMjaaHe U 3a MHBECTU-
11oHe ap6uTpaXxe, I7ie HeMoryhHOCT HpoIeHe Mo3KIja’’ CIpedaBa
CTpaHe Jia IpubErHy JOroBopy y paHuMm ¢asama Cropa, Kaja je To
yecTo HajedukacHyje. [Toceban acmekT oBOTa, a ¥ Y Be3M Ca TAYKOM
Tpu (M3HaJ), TMYe ce HeMOTYhHOCTM OBaKBe IpOLIeHe Y ey I7e je
OHa pe3y/TaT KOMIUIEKCHe Ip>KaBHe CTPYKType, HeJocTaTKa Kara-
IMTETa VUM CIMYHO — @ KOjy OU ce OCBeTM/IN aHaIM3Y M IIPOLIeHN
nosunyje y panuM ¢asama cropa. HemoryhHocT npornene nosunuja
HpOUCTNYE [ElOM M U3 IPUPOJie MHBECTULVIOHMX CIIOPOBA, KOjU
CY Y BEMKOM JIENTy CBOje MCTOPMje Pa3sBUTKA 10 CKOPAUIbUX JlaHa
6T TIOBEP/bUBHL, U MHAYE Cy HENPEABUIUBY Y UCXOMY.

LlenTap 3a Mehynaponno npaBo Haumonansnor yuusepsurera y Cun-

ranypy caumHmuo je 2018. ropguHe jegHO CIELMjaIM30BaHO MCTPAKMBaIbe

32

33
34
35
36
37
38
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Edna Sussman, ,, Investor-State Dispute Mediation: The Benefits and Obstacles®, Contem-
porary Issues in International Arbitration and Mediation, The Fordham Papers 2009 (ed.
Arthur W. Rovine), Leiden - Boston, 2010, 333.

A. Lai, M. Suen, 4.

Ibid., 18.
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Ha OBy TeMy — aHKeTy O IIpelpeKaMa 3a CIOPa3yMHO pelllaBaibe CIIOPOBa
usmeby mp>kaBa 1 MHBecTHTOpa.” AHKeTa je cauMibeHa Ha y30pKy of 97
y4ecHMKa KOjuMa Cy IoC/aTa IUTama O 29 MAEHTU(PUKOBAHNUX IIperpeKa
Kao U jOIlI HEKOIMKO OTBOPeHMX IuTama. [lobujenn cy ogrosopu of 47 yde-
CHUKA — Ifle CY Y IUTamby 0cobe 3a 3HAYajHNM PeleBaHTHMUM UCKYCTBOM U3
oBe oOmacTu (a/BOKATH, MPeACTABHNULY apOUTPKHUX MHCTUTYLMja U aKa-
IeMcKe 3ajepHulie). Bumre on moma (64%) oxrosopa mouio je of ocoba Koje
MIMajy ICKYCTBO y CaBeTOBAmbY 1 MHBECTUTOpA U ApXKaBa. 3HauajHa BehuHa,
70% y4ecHMKa cMaTpa Ja je Op)KaBa CTpaHa Kof Koje IIOCTOjM BUIIE OTIOPa
ma ce fobe 1o mopaBHama.

Hajsnavajumja mpempeka Koja ce y ToMe MAEHTUPMKYje, IO OBOM
UCTPaXXMBAY IIPENo3Haje ce Y TeKHI Jla Ce OTOBOPHOCT 3a JOHOUIEHE Off-
JyKa npeHece Ha ,Tpehy cTpany”. OBaj ¢pakTOp je paHTrMpaH Kao IPBU U eBU-
[IEHTHO je JIaKO IPUINCKUB Ap>kaBu. [Ipyryu, Takobhe BICOKO paHrMpaHu ¢ak-
TOPM Cy: 3afipliiKa 300Tr cTpaxa Off jaBHe KPUTUKe; CTPax Of MOTeHIIMjanHe
Oynyhe nctpare 360r Kopymumje 1 360r ONTY>Kekba y jABHOCTU O TOME; U
CTpax Off CcTBapama IpelefeHTa 3a Oynyhe gpxame gp)kaBe M OYeKyuBamba
MHBECTUTOPA.

Omne mpemnpeke Koje 300T IpUpOAe OBOT pajia MOCeOHO IpUBIade
MaXIby OJHOCE Ce Ha CTPYKTYPY AprKaBe, a MOCeOHO Ha MOCTOjambe OpOjHIX
TOHOCKIALIA OJJTKa U MHTEPECHUX IPyIIa KOje Cy YK/bydeHe. Y OBOM KOHTEK-
CTy TTOCeOHO je OTeXXKaHO OCTU3akbe HOroBOpa 1 yckaaheHocTn y mocrynamy
jep mocToje KOHPMMKTHY MHTEPECH, PasINdnTa I7Iefama U IPUOPUTETH KOJ,
BlIIIe NOHOCWIALA OIJIyKa M MHTEPEeCHUX Ipylla YHyTap Op»KaBe. 3aTuM,
Ipero3Haje ce fla je TelKo JoOuTu OYyHeTCKo ofobOperme 3a IOpaBHaImbe 3a
PasNIMKy o HAMeTHYTHX 00aBe3a [ja ce IUIATH CyMa 13 apOuTpaKHe OIIyKe.
KonauHo, BpeMe Koje je HOTpeOHO Jja ce ycariace pasinduTe aipece yHyTap
Ip>KaBe MO)Ke fla Oy/ie Ha IITeTy IMpUINKe Ja Ce IOPaBHa, jep MOTOflaH Tpe-
HyTaK MOXXE Jla IPOMaKHe.

Koncraryje ce n ga mMameMm kopumrhemwy Menujaiuje y MHBECTUIIM-
OHVM CIIOPOBMMA JIOTIPMHOCK M CriennyYHA y/IOora CaBeTHMKA M IIMpPer

39 Seraphina Chew, Lucy Reed, J Christopher Thomas QC, Report: Survey on Obstacles
to Settlement of Investor-State Disputes, Centre for International Law (CIL) National
University of Singapore, Working Paper 18/01, September 2018.

40 Heke mpemnpeke HIUCY KapaKTepUCTMYHe CaMO 3a MHBECTMUIMOHe apbuTpaxke Beh u 3a
IpyTe, a/IM OIET Y BbIMa IIPelIo3HajeMo CIelnUIHy yIOTy Ap>KaBHe cTpaHe. To je usmo-
JKEHOCT Me[yjuMa U MeIUjCKOM PU3UKY Jla Ce MOIMYCT/bUBOCT [Ip)KaBe KPUTUKYje, LITO
MBNCKYje Aa ce OHA Y CIOPHMM OFHOCHMA Lp)XXU Mame (IeKcHbmiHo. AKo je y urpu
CEeH3UTUBHO HMOJIMTIYKO NMUTakbe, TUM he ce Ipe Ap>kaBa [p)KaTu MAaCHMBHO U u3beraBaTu
ma nomycty. KonayHo, HOBa BJIaCT MOXe /la Cé HAMEPHO He IIOpaBHA Ca MHBECTUTOPOM,
Zla 6V ONTY)X1JIa IIPETXOHY 3a iP>Karbe y OHOCY Ha KOHKPeTaH IIOC/IOBHY IOJYXBaT Ha
1€HOj TePUTOPUjI.
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Kpyra npodecMoHa/JHMX IpyXalala yclIyra y oBoj obmacTu. Ykasyje ce
Ha CK/IOHOCT Jja aJlBOKAaTy — M MHaYe IIMpa mpodecruoHanHa apouTpakHa
3ajegHuna (apOUTpy, BEIUTALN, UTH.) — HOIPUHOCE apOUTPaKHOM HA4YMHY
pellaBama CrOpOBa M3 pas/iora KoMepIujaaHe mpupofe,’! mro ymamyje
npumke 3a Kpahu u jedpTrHuju nmocrynak kakas je Megujauuja. [Tocroju n
Hef[0CTaTaK MOTMBAIMje, Tj. MHCTPyMeHaTa Koju OM MOTUBMCAIM CTpaHe Aa
NOCTUTHY TTOopaBHambe. "> OBa T3B. ,,ap6uTpakua MHAyCTpuja“ (cacToju ce of
aJiBOKaTa, apburapa, BelITaka U Apyrux npodecnoHanana, Koju ocTBapyjy
OuTaH 00MM 1OCIa y 0BOj 00/1aCTy) KapaKTepullle ce Kao MHEPTHA, ¥ OHA 110
IpUPOAM CTBAapM MMa OTIIOp IPOMEHaMa y [OCaJalllbeM CUCTEMY Koja joj
JIOHOCY KOHKPETHe IOC/IOBHE aHT'a)KMaHe.

3aHMM/BMBO je ¥MCTahm M jeHO OfIBOjeHO 3amaXkame y OfHOCY Ha
IPeBacXOflHO yje[lHa4eHe CTaBOBE O TOMeE Jia je BoDheme Ap>kaBHe MOMUTHU-
Ke OoceT/bMBa 00/acT ¥ Kao TaKBa Huje MOAOOHA 3a Melujalujy U3 Harpep
HaBeJleHMX Pa3J/iora, a IPBEHCTBEHO 300r MOMTUYKOT MIPUTHUCKA. YouaBa ce
Ia HMje YBEK TaKO M HaBOAM Ja Op>KaBa, Ha IIpUMep, HEMa IPENpeKy fa y
APYTYM IOIUTUYKM OCET/BYBMM IIO/bMIMA y YHYTpAlllbeM BODewy MommTu-
Ke mpuberaBa MeAyjalyj M IPeroBOpKMa, Kao LITO je TO HIp. y obmactu
3allITUTe XXMBOTHE CpeliiHe Koja YK/bydyje OpojHe aKTepe ca pasnuduTUM
MHTepecuMa, 0071acTy yIIpaB/bara OTIA/IOM, 1A YaK M y CUTyalljaMa Ife ce
HaBOAM fia je jaBHa cTpaHa y CjegumennM AmepuukyMm [Ip>xaBama (CAJI)
y HOjeAMHAYHNM CIy4ajeBrMa npuberaBaaa Mefujauyju 1 y CIIOpOBMMA ca
M3pa)XEHVM IMTakVMa Bohema MOMNTIKE 1 jaABHUM MHTEPeCcoM, Kao LITO CY
IATarba 1<0HKypeHuI/1je.44

IV OTknamame npenpeka

Mory ce npeHTN(UKOBATY IBe OCHOBHE IpyIle MHTepBeHLIMja Koje Cy
HO>Ke/bHE KaKo 61 ce mocIelna ynorpeba Mefujamuje o CTpaHe fpaBa.

IIpsa rpyma je y obmactu perymatuse — MebyHapopmHe u jnoKajHe, Tj.
IpaBHOT OKBUpA y KojeM JpkaBa ¢yHKIoHnie. OBaj aclieKT Huje IpesMeT

41 M. A. Clodfelter, 40.

42 Vlako mocToje 1 [pyra CTajajIMIITa, [1a TAKO Jung HABOAM Ce Aa 3alpaBo MOCTOje OpOjHM
MMaHEeHTHM TIOJICTUIIAj| YIIPaBO Ha CTPaHM ApiKaBe fla ce IIOCTUTHe IOpaBHAbe — HIIP.
IpoMoLyja Ap)KaBe Kao aTpAaKTMBHE AECTMHAIMje 3a y/larama; PalMOHATHO TPOIIeHe
HOBIIa IOPeCKMX OOBE3HNKa; YIITe#a ApXKaBHMUX (JBYICKMX M MaTepujaHUX) pecypca
Koju 6u MHave 6y KopuitheHu 3a yrpas/baibe apOUTPaXHUM IIOCTYIKOM. J. Jung, 293.

43 M. A. Clodfelter, 40.

44 (6e3 mMeHa ayTopa) ,Mediation of Investor-State Conflicts, Harvard Law Review, Vol.
127, Nr. 8/2014, 2558. OBaj M3BOp HaBOAM CIy4aj MefujaLuje Y IpeAMeTy KpIlema Ipa-
BUJIA 3aIUTUTE CTTOOOIHE TPXKMIIHE KOHKYPeHIMje IIOBOIOM CIIajarba KOMIIaHuje Y 06/1a-
CTM aBMO-TIPEBO3A.
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pajia, a/m M3/IaxKe Cce pajy 1e/oBUTOCTH. YBuba ce #a gp)kaBe IyTeM pasBoja
JeTUCIaTyBe Koja he, Ha mIpuMep, O#peAUTM jeMHO OATOBOPHO TEIO 3a
IIOCTyNamke y Be3) Ca MHBECTUIMOHVM CIIOPOBMMA, MIPAKTMYHO O/AKINaBa
IOCTYIame JOHOCKOLMMA OfJIyKa — KOju Tafia fobujajy OKBMp 3a paj U MOTY
Zia ienyjy y oKBUpY ypeheHor, a He mpon3BojbHOT cucTeMa. TakaB OKBUD MOXKe
ce Hahy He camo y noKamHUM IponucuMa, Beh u y IMIA, BUT-oBuma un npy-
ruM MehyHaponHUM criopasyMyMa, Koju MOTY Ja cafpke onpenbe Koje pery-
Iy He CaMO YOIILITeHy obaBe3y HajaBe CIIOpa M IIepMoOfia ycarjlallaBarba,
~xmabewa“ (cooling-off), Beh u meraspHe mocTymKe 3a crpoBoberme Mperoso-
pa u Meaujanmje.” Cse To Tpeba fa 0besbeut ,Mary myTa“ Ip)KaBHUM CITy-
OeHMIMMa, KOHKpeTHe CTase KojuMa Tpeba fa ce kpehy kaja ce cycpeTHy ca
VCIC cnyuajem. Tako oHu Hehe 6uTH OCcTaB/beHN y IPAaBHOM BaKyyMy, Y Cyc-
pety ca kojum he cBaka gp)xaBHa MHCTUTYLMja [Ipe [€IOBAT [ACUBHO HETO
IPOAKTVBHO jep HeMa OCHOB HUTH HPOLIEAYPY IO K0joj Tpeba [ja mocTyIIa.

Yre4aT/buBO je #a je YaK M CJIOKeHUM HPUBPESHMM CyOjeKTuMa Kart-
KaJ] TEUIKO Jja ceé YHyTap KOpPIOpaTUBHE CTPYKType IOCTUTHE afleKBaTaH U
edukacaH KOHCEH3YC Y IIOCTYIAKY, I7ie CIOKeHa XMjepapXija MHTepeca Bya-
CHMKa, YIpaB/bayke CTPYKType M OPYIUX aKTepa yC/IoXibaBa Mpoliec Ooro-
BOpa KOju 3axTeBa Op30 JJOHOIIehe OfTyKa UT/,. TuM mpe, yHyTap Ap>KaBHOT
amapara, IOCTOj)i CK/IOHOCT 3a 1M30eraBame OATOBOPHOCTM M IpEIyLITakbe
pemaBama npo6rema Tpehoj He3aBUCHOj CTpaHM, pajyje Hero LITO ce IpaBe
IpeleNeHT! U U3/1asu y CyCpeT 3aXTeBMMa MHBECTUTOPA KOjU KaTKaf 3ajuUpy
y camy cno6oay Bobema fip)kaBHe IOJUTUKE Y OUTHUM 061acTMMa Kao LITO
je eHepreTcka CUTypHOCT, IOpecKa MOIUTHKA, ITOIUTUKA 3allTUTe KMBOTHE
CpefiuHe U JpYTO.

Taxo momasumo 1o Apyre rpyIe MOCTylNama, MHTEPBEHIIMja, Koje Tpe-
6a [ja Ipy>ke OCHOB M MHCTPYMEHTe [PXKaBHUM aKTepyMa Jja MOCTYIajy Y
npouecumMa Mefujanyje. To je usrpajmba Op>KaBHUX KalallUTeTa y HajIIMpeM
CMICITy — IIOYeB Off afieKBaTHe MHPOPMIUCAHOCTH O IOCTOjamy MehyHapomHO
npeyseTux obaBesa, Ia Hajabe.

1. CTpyKTypaqHU M OPraHU3AIMOHM KalaluTeT

W3 nsno>xeHux nmpemnpexa y IpeTXOGHOM OZe/bKy YIAaHKa, jacHO je fia je
jemaH of OGMTHMX IpeRycnoBa (PYHKIVOHATHOT OfTOBOpA ApXKaBe Y OKBUPY

45 Y mocrnentbe BpeMe CBe je BlILle TaKBUX, HIp. cropasdymu n3mely EBporicke yuuje u Bu-
jerHama u3 2019. ropuae u EBponcke yHuje u Cunramypa us 2018. rogune; o cemy (u
PasIMYNTIM HaYMHUMA yBoDema Mefujaliuje i BUIIe WK Makbe 00aBe3SHNUX IIPETOBOpa y
cucrem VICIIC-a) merapauje y IKCU]I Iperneny onpendy MHBECTUIIMOHMX CIIOpasyMa O
menujauuju (Overview of Investment Treaty Clauses on Mediation), 2021, TOCTYIIHO Ha afipeci:
https://icsid.worldbank.org/sites/default/files/publications/Overview_Mediation_in_Treaties.
pdf, 19. 10. 2022.

171



Cresau umntpujesnh (ctp. 158-180) IInlII 1/2023

MICJIC-a o6e3bebheme epukacHe Ap>kaBHE CTPYKTYpe Koja MOXKe Jla MHCTH-
TYL[IOHATHO OffTOBOPY 3aXTeBUMa IIPUIIpeMe IIPaBHOT OKBUpa U Bohema mo-
JINTUKE CTPAHMX MHBECTUIIMja, KAO U 3aXTeBMMA IPEBEHIIje 1 YIIPaB/barba
CIIOpOBUMA.

Ha ocnoBy npumepa us Ilepya, npenosHaje ce 3Hauaj Behe nenTpanmusa-
1je y OfIy4MBamy, pajy IPBEHCTBEHO e(PUKACHOCTM U KOOpAMHALMje Y
pany Ap>KaBHOT amapara Koju ce cycpehe ca KOMIIEKCHUM 3axTeBUMa (MyJ1-
TUPECOPHNUM, MYITUANCIUIUIMHAPHUM U JPYTO) jeHOT MHBECTULVIOHOT I10-
cnoBHOr moayxsara. LleHTpanusaruja ce Mo>Ke U3BpIIUTHU ITyTeM oapebersa
Beh mocrojeher gp)xaBHOr Tenma (WaM Tpyle BUX), KAO HOCHOLA ITIABHUX
3ajlaTaka ¥ OJTOBOPHOCTM Y C/Iy4ajy IOjaB/bMBamba MHBECTUIVIOHOT CIOpa
VIV Y Be3W Ca beroBOM IpeBeHuujoM, anu u nnpopmucanomhy. Takobe, y
TY CBPXY MOXKe Ce a/JITePHATMBHO OCHOBATY IIOTIIYHO HOBO TEJIO, KAKO je TO
y4nmeHo ynpaso y Ilepyy.

Ilepy ce uctuue kao mpumep’® mpxkase koja je ajexkBaTHO pasBuma
CBOje MHCTUTYyLMje U JolpuHena Kopuithewy AJIP-a 3a pelaBame UHBECTH-
IIMIOHMX CIOpoBa. TaMo je cBOjeBpeMeHO JOHET IPOINC KOjUM Ce YCTPOjuO
cucteM obaBelITaBama IpeMa LeHTPaIN30BaHO] AP>KaBHOj areHIMju O CBa-
KOM yroBopy ca uHBecturopoMm miu VIVIA xoju cappxu oppende o VICIC
Ha4MHY pelllaBama crioposa. CBpxa oBora je 6ma fia ce IieHTpaIusyje CIm-
CaK TaKBMX yroBOpa J CauyyHM Karajor ob6aBe3a Koje je ApkaBa Ipeyserna.
3aruM, Taj nponuc npexsuba u cucrem 6p3e peakuuje Koju omoryhasa Ile-
PYyy za ce 6e3 onarama nHpopMuIle 0 IpoOIeMuMa y Be3u ca OfHOCUMA ca
CTPaHUM MHBECTUTOPOM KOj! MOTY Ja JoBeny o apburpaxe. C 063upoM Ha
TO J1a Ce ¥ OBO JielllaBa KpO3 KOMYHUKAIN)y IyTeM [[eHTpanin3oBaHe JpXKaB-
He areHIMje, ¥ Ha OBaj HA4YMH Ce JOIPMHOCU KOOPAMHUCAHOM U e(pUKACHOM
oproopy. To KOHa4HO mompyMHOCKH MOTYhHOCTM Jja ce MOpaBHaMbe IIOCTUTHE
paHo M fia ce Ha BpeMe yhe y mperoBope Tamo rze je To Moryhe — mro 6u
0e3 OBaKBOI' pefociefia KOpaka, lieHTpaan3oBaHe 6ase obaBesa 1 yrosopa
U IIeHTPaIM30BaHOT HauMHa obaBellTaBama OMI0 MHOIO TEXe WM CKOPO
Hemoryhe. J1ako je 0BO ITpeno3HaTo Kao alcoayTHA IPESHOCT U IpUMep J0-
6pe mpakce, KoHcTaryje ce’’ ;a oKomHOCT j1a ce cakymbame MHpOpMaIVja
U yIpaB/bame CIIOPOM He JIelllaBa YHYTap jefjHe Te MCTe areHuuje (1 moper
OCHMBama L[eHTpa/IM30BaHe Jp)KaBHe areHIyje Koja cBe TO objenumyije),
IpefcTaB/ba yjeHO U MaHy OBakBe CTpyKType. OBO jep KOOpAMHaLMja
usMeby pasnmuunTyx opraHa, yMecto opnanhema jeSHOM jeAIHOM OpraHy Aa
YJHY AIICOTyTHO CBe, MOXKe JIa cIIpedn 6p30 JOHOIIeHhe OfTyka y (asu mpe-
rOBOpa MM MOXe Jia ToBefe o Telmkoha kop pasBoja GokycupaHOr MHTEp-
HOT KallalyTeTa 3a 6aB/bembeM MHBECTULMOHNM CIIOPOBUMA Y OKBUPY jefHe

46  A. Joubin-Bret, J. Knérich, 71.
47  Ibid., 72.
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neHTpanusosane arenmje.*s Crimarnm myTeMm je kpenyna u Komym6uja, koja
je moues of pyre nenennje XXI Beka moderna a popmmpa Takohe ycTpojcTBo
3a 0OaB/bere VHBECTUIVIOHMM CIOPOBMMA Ca jeHOM CIeIVjalTN30BaHOM
areniyjoM Ha verny.*

Y momeHy fla/be MHCTUTYLMOHANIM3alMje Cyrepulle ce U yCBajambe U
npuMeHa onpeheHnx Bommpa Koje he yKIOHMTHM cTpax cmyKOeHMKa fa ce
nopasHajy. Kpos oBakBy MHOBUpaHy CTPYKTYpPy (MHCTUTYIMOHATHO alu
U Kpo3 ycBajame ofipeheHNx mpaBHMX akara) cBe OM ce OBO OfBMja/lo Ha
jemaH jacaH, NPOINCAH M INPEABUAUB HAuVH, a AP>KaBHM CTy>KOeHMLM ce
ocehanmy curypHo fla ce He YHYIUTajy y Ipoliece KOji Cy IPOMU3BO/BHM M Ca
KOMIIPOMUTYjyhuM JIeruTMMuTeToM 300T HEZOCTAaTKa CUCTEMATCKOT IIpH-
cryma, Beh ce kpehy mo Hopmupanom Tepeny.”

I[Ipenopyuyje ce u o6e3beheme cro/bHe MpaBHe U MHAYe eKCIEPTCKe
HOZIPIIKe KaKo Ou JJOHOCHOLM OfiTyKa 6yt 60/be MOTKPeI/beHN M CIPEMHM)I
ma yby y moroBope ca MHBeCTMTOPOM yMecToO cropa. VI oBo ce Moxe cMma-
TpPaTU MHCTUTYLMOHATHIM 3aXTeBOM, jep 6e3 TakBe MHTepBeHIIUje, HajMatbe
CBe JIOK Ce pecypcy He pasBUjy y CaMOM Jp>KaBHOM alapaTy, Huje Moryhe
HOHeTU epMKaCHy U OATOBOPHY OMIYKy. VcTude ce ympaBo 3Hauaj 6rmaro-
BpeMeHe IIpaBHe OlleHe 3axTeBa MHBecTUTOpa. OHa Tpeba Ha IIOMOTHE — U
aIICOMyTHO TO MOXKe — AP>KaBHUM MHCTUTYLUjaMa fia 1 6ojbe 1 61aroBpeme-
HO OATOBOpe Ha 3aXTeBe MHBECTUTOPA, Te ia y a3y Ipef ecKalalujy crnopa
aJieKBaTHO IIPOIleHe TTO3NIV)y Ap>KaBe Kao MOTeHI[MjalHe Ty>KeHe CTpaHe.
Ouexyje ce ma Hajsehu 6poj cutyaryuja 6ymy 3axTeBU MHBECTUTOPA Y Be3U
ca Koj/Ma HHje M3BeCHa IPOLieHa MCXOfa MOTEeHIMjaIHOT cIlopa, na he tume
BUIIe OMTM 3HaYajHa [0Opa OlleHa IO3MIMja CTpaHA pajy [OHOLIeHma ajie-
KBaTHe OfIyKe — Jla JIM Jla Ce YOIITe yhe y Memujaiujy u mOJ KOjuM yCIo-
BuMa. Pa3Boj KamanureTa cMaTpa ce Moce6HO OMTHMM y OBOM [Ny — TaKo
fla ce IpXKaBa Tj. IeHe MHCTUTYILMje 0Crocobe 3a OBy aKTMBHOCT WIN Ja ce
— QJITePHATMBHO MM KyMy/TaTUBHO — 06e30eny oprosapajyhe u opranmso-
BaHO yderthe eKCTEPHUX MPABHUX CaBETHMKA.

48 Taxobe MCTaKHYyTO Kao yCIellaH MOJeN 3a IpeBaswIaxeme jasa usmeby ,coducru-
I[MpaHNX MHBECTUTOPA U HEIPUIPEM/beHNUX ApXKaBa IPUjeMHUI]A MHBECTUIMjA“ BUJ.
y Dany Khayat, ,,Bridging the Investment Claim Gap Between Sophisticated Investors
and Unprepared Host States, Investor-State Disputes: Prevention and Alternatives to
Arbitration II (eds. Susan Franck, Anna Joubin-Bret), UNCTAD, New York — Geneva,
2011, 63.

49  Ibid., 77-82.
50 A. Lai, M. Suen, 49.

51 Celine Levesque, ,,Preliminary Legal Assessment of Investor Claims as a Tool to ‘Fitting
the Forum to the Fuss’™, Investor-State Disputes: Prevention and Alternatives to Arbitration
II (eds. Susan Franck, Anna Joubin- Bret), UNCTAD, New York — Geneva, 2011, 77.

52 Iloce6HO KOMIUIMKOBAHO IMTalbe y MOjeAMHUM Ap)KaBaMa jecTe MMUTarbe jaBHUX HabaB-
KM TIPaBHMX YCIyTa y OBOM JIOMeHY, KOje IO CBOjOj IPYPOJY, 11 TI0 HOBUjUM TPEHIOBMMA
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2. ndpopmucanocr

Pa3Boj fp)aBHUX KalalUTeTa CIOMMUIbe Ce M Y KOHTEKCTY HOOpor u
@KYPHOT pasyMeBama IIpey3eTuX obaBesa Koje Ap)kaBa 1MMa IIpeMa MHBe-
CTUTOPMMA, KaO U y KOHTEKCTy pas3BOja CIIOCOOHOCTM KOJ IIperoBapama I
dopmymicama onpenu BUT-oBa u VIVIA y Hajummpem cmucry.> Ha oaj Haunn
Ou [OfaTHO MOITIO Jia Ce MpeAyIpeny JOHOIIeHke IPomuca Koju 6u 6umm cy-
npoTHM MehyHapoiHO mpeyseTuM ob6aBe3ama U VHAYe IIOCTYIAmbe JP>KaBHUX
MHCTUTYLIMja Ha HauVH KojuM OV ce KpIuyia IIpaBa nHBecTuTopa. IlpenosHaje
ce U 3HaYaj pa3Boja MHCTUTYLHMja Koje 61 [omnprHenie epUKACHOM pelllaBamy
TEH3Mja Ca MHBECTUTOPOM M CIIpedaBambe ecKajalyje Cropa.

ApexBaTHa MHOPMICAHOCT Tpeba Ia IMOCTOjM M MHTepHO (y AprKaB-
HOM arapary), aJy MCTO TaKo [Ip)KaBHM aKTepy Tpeba Ja ce ycMepe y Ipas-
Iy Ba/baHOT MpeHoca MHPOpPMaIja IpeMa MHBECTUTOPUMA U IIeTOKYITHOM
rpah)aHCTBY — IITO je Kpajiy Npefyc/noB, OMTaH Jle0 MO3auKa 3a CTUIIame
JIETUTVMMUTETA 32 IOCTYIIKe Mefiujanyje 3a Koje 61 fpkaBa Tpebao fa I1mo-
JI0XKM padyHe CBOjUM IOPECKMM OOBE3HUIMMA.

3. Tpenunr u o6yka

Kao Hemocrarak yHyTap [p)KaBHe CTPYKType WUAEHTU]UKyje ce U
HeMOTyhHOCT, Tj. M30CTaHaK KallalUTeTa Jja ce Off CTpaHe BIAJVMHUX IIPaB-
HMKa (I1a ¥ IPYTUX CTPy4HaKa) Ha ajleKBaTaH Ha4MH OATOBOPM 1M3a30BMMa
MCJIC-a, mro ymyhyje Ha jou jefHo moJbe 3a 3HAYAjHO pasByjarbe JP>KaBHMUX
KaranureTa.

Tloce6an 3Hauaj Haje ce YHpaBO KOHTMHYMPAHO] MPAaBHOj exyKamuju,®

0e3 Koje, KOHCTaTyje ce, Ap>kaBe rybe Ha MOryhHOCTM [ja #p)Ke KOpak ca
HajHOBUjUM TPEHIOBMMA y IPAKCK VHBECTUIVIOHUX TpUOYHA/Ia ¥ MHa4Ye aK-
TYeTHOCTVIMA Mel)yHapOIHOT U YHYTpallliber MHBECTUIMOHOT IIpaBa I IIpaKce.

y 3aKOHOHaBCTBMUMA 3eMasba EY, 61Bajy usysere of OMIITUX TeHAZEPCKUX mpaBuia (Io-
ce6HO OUTHO jep y oceT/bMBOj Ipodecuju KakBo je MPaBHO CaBeTOBabe KBAHTUTET U
IleHa HIUCY jeflHA MepWJIa aleKBaTHOCTH).

53 Celeste S. Owens, ,Assessing the Current System - Systematic Issues®, Investor-State
Disputes: Prevention and Alternatives to Arbitration II (eds. Susan Franck, Anna Joubin-
Bret), UNCTAD, New York — Geneva, 2011, 122.

54 Ibid., 122-123.

55 Jacob Stoehr, Jenna Perkings, ,Perspective of Stakeholders®, Investor-State Disputes:
Prevention and Alternatives to Arbitration II (eds. Susan Franck, Anna Joubin-Bret),
UNCTAD, New York - Geneva, 2011, 118.

56 D. Khayat, 64-65.
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4. KomyHukanuja, TpPaHCIAapEeHTHOCT U M3BellITaBame

ITpakce y spxaBama ITOKa3yjy fa IOCTOj1 BUIIe cucTeMa edukacHe pa-
3MeHe nHpopMarnyja. [IpMHINI TPaHCIAPEHTHOCTY HATJIALIEH je Y HOCTIefibe
Bpeme kox VICIIC-a, u MHOTe 3eM/be Cy Ipuberie jaBHOM 00jaB/bUBamby CBUX
MVA opnocHo BV T-oBa u mupopmanmja o MKCU]L cny4ajeBuma myTem
Be6 cTpaHulla, Iie Takobe Ipyskajy u jacHa objallmbera MHBECTUTOPUMA
pagy IBMXOBE JIaKIIe OpMjeHTalyje Y MHCTUTYLMOHAIHO] CTPYKTYPHU Jip>Ka-
Be (HIIp. Ipy)Kambe JleTa/ba O KOHKPETHOM OpPTraHy MIM HAIJIeKHOj areHIuju,
utn.).”’ Y mpakcu pasBoja OBUX KamaIMTeTa TIOCTOje CTydajeBu y KojuMa je
BpIIECHO CUCTEMAaTN30BaHO MH(OpMICame 1 MOfydaBambe PasIMIUTIX HIU-
BOAa BJIACTH, Y Pa3MIMYUTUM MHIYCTPUjaMa, a y CYLITMHHU ¥ OKBUPY CBeTa Tora
BplLIeHe Cy 00yKe Ap)XaBHMX CTy>KOeHNUKa Kako 61 Moru fa 6yay afekBat-
HO Ipunpem/bern 3a ynpasmpamwe VICIIC crydajeBuMa y KojuMa je yK/bydeHa
IbMIXOBA 3eM/ba.

3ak/pydyje ce [ia je M MpOMeHa Neplieniyje IMBIIHOT CeKTOpa OUTaH
CerMEHT pa3Boja KalalyTeTa y HajuIMpeM CMICIY, jep je moTpebHO ja ce
CIIpedy CTpax of Ieplenijyje /ia je JOroBOp O CIOPY yHarpef u3ry6beHa
nosuiuja fpxase. V1 y Tom cmucny Tpeba cipoBectu oarosapajyhe pedpopme
1 00yKe Tj. aileKBaTHY MHYOPMMUCAHOCT U IIPOMEHY CBEYKYIIHe ITapajiurMe.

5. IIpomena mapagurMe ¥ NpUMeHBA MHCTPYMEHTH

TToce6HO ce ucTmde koumenT® y KojeM ce MPBEHCTBEHN b pasBoja
IpKaBHMX KaIlaljTeTa BUAM y TOMe Jia ce 06e30e/ie MHCTPYMEHTH 3a aKTe-
pe IOTeHIMjaTHOT CIopa Koju Tpeba fa obe3bene ameKkBaTaH yBUJ U IPO-
IleHy y IO3UIMje Koje MIMajy CTpaHe, Kao ¥ CIIOCOOHOCTH Ja Ce V¥ CIIOPHUM
CuTyaljaMa MO)Ke YIpaB/baT¥ KOHQIMKTOM Ha ajieKBaTaH HauuH. Tako
ce cyrepuile fia je y TOM CMMCIy HY>KHO PasBUTM KOHLENT IO KOjeM ce
ca mosuuuje ,ja“ Moxke mpehu Ha mosuuujy ,Mu“ ¥ Ha Taj Ha4MH Johm y
CUTYalMjy Aa ce KOHQIMKT OLeHM Ha 00jeKTMBHUjJM HA4MH, Y3€BIIN y 00-
3P MHTepece CBUX YK/bydeHuX crpaHa. IIpemmaxe ce, makie, mpomMeHa
npehamme mapagurMe y Kojoj ¢y y GoKycy crnopa 6May UCK/bY4UBO MHTepe-
CM MIHBECTUTOPA Y PYyTaduMjyi KOHIENT y KOjeM je IM/b MaKCUManHoO Moryhe
OCTBaperbe 3ajeIHNYKIX MHTepeca MHBECTUTOPA U JAp)KaBe.

57 A.Joubin-Bret, J. Knoérich, 71.
58 Ibid.
59 J. Jung, 298.

60 Marianna Hernandez Crespo, ,From Paper to People: Building Conflict Resolution
Capacity and Frameworks for Sustainable Implementation of IIAs to Increase Investor-
State Satisfaction’, Investor-State Disputes: Prevention and Alternatives to Arbitration IT
(eds. Susan Franck, Anna Joubin-Bret), UNCTAD, New York - Geneva, 2011, 55-72.
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Kpajmy 1up oBora 610 61 ycBajare MHTEPECHOT KOHIIENTA, Y KOjeM
je kpajmu mwb MehycoOHMX omHOCAa MHBeCTMTOpa U [ip)KaBe OCTBapeme
u oppxaBamwe MebycobHe capapme. KoHauHO, ka0 KOHKpeTHe IO/Tyre 3a
cripoBobere HaBeleHOI, HaBOJe Ce TPM CTpaTellIKa MHCTPYMEHTa:

o IIpBu, ycraHoB/baBame komuteTa®! 32 cripoBoheme MHBecTHUINj,

CacTaB/beHUX Off NPeACTaBHUKA Jp>KaBa OJHOCHO MHBECTUTOPA,
a Koju Tpeba Ha JONpMHeCy J0OPOj KOMYHMKAIVj¥, HaI3Uparby
Mmebycob6HOTr ofHOCA ¥ KOHCY/ITaIjaMa;

o Jlpyru, pasBoj cucTeMa pellaBama CIOpOBa y KojeM 6u ce 3axTe-
Bajlo MM OapeM INpenopyduBago jja ce IpubOer€e CBMM MHCTPY-
MmeHTNMa AJIP-a mpe Hero ce criop M3Hece mpef apOUTpaxy. Y ToM
CMUCTTy CyTepullie ce CUCTeM ,Ca BMIIE Bpara‘, Tj. paBHOIIpaBHa
PACIIONIOKMBOCT Pa3IMYMUTHUX HAYVMHA pellaBama CIIOPOBa, I1a TAKO
U Mefiujalyje, Koju 6u ce 6Mpany 3aBUCHO Off KOHTEKCTa CIIopa, NH-
Tepeca CTpaHa U IOJOOHOCT fla Ce Pas/iMKa CIIOPAa3yMHO Pell;

o Tpehu, xoju Tpeba ma o6e3benyu fa ce KOHPAMKTOM yIpasba IIpe
HEro ILITO OH eCKajMpa — U IITO Tpeba YBPCTUTH Y HOBOPA3BUjeHN
CUCTeM pelllaBaiba CIIOPOBA U3 IIPETXONHE TauyKe. Y OBOM KOHTEK-
CTy Ce Kao IO3UTKBaH IIOHOBO HaBoxau Ipumep Ilepya.

6. Mopenu 3a 6ygyhe nocryname

Mopen MHCTPYMEHT 3a yIpaB/balbeé MHBECTULMOHMM CIOpPOBMMA je
IOKYMEHT KOjJ je JOHET Off CTpaHe ceKpeTapujata Eneprercke moseme (67mm-
Ke OIVICaHO Y TIOITIaBIbY ,II Menmujanyja y MHBECTUIIMOHUM CIOPOBMMA®) 1
npy>ka MOIyhHOCT Ja ip)kaBe yCBOje pelllera Koja OH IpefIaxe, ¥ YBeRy Y
YHyTpallllbe 3aKOHO#ABCTBO. OBJie ce Ipomarupa HeKOINKO KOPMCHUX ele-
MeHaTa Koje Tpeba YyCBOjUTHU y USTPafiby APXKaBHUX MHCTUTYLMjA U HEHUX
KaIaliTeTa, ITO TaKohe MHCIIMpHIe Ha pasMUII/bakbe [a Ce CIMYaH METOf
MO)Ke IPUMEHUTM pajy ycBajama mopena bl T-a, koju 6u ce xopucruo 3a
IIPErOBOPE Ca CBMM 3aMHTEPECOBAaHUM Jip>KaBaMa. OBaj MHCTPYMEHT, CTOTa,
carjeflaBaMo 13 IIVpe IepCIeKTNBe, Kao KOpUcHy rpaby 3a pasMuibame o
HO)Ke/PHOM IIOCTYHAmy M He CaMO HheroBOM HopMupamwy Beh u 06e3behemy
KaIalyTeTa 3a BeroBo CIpoBobeme, ¥ TO HapaBHO HE CaMO Y €HepreTCKOj
obmacTu. Y mpmHIMITy, OBfie ce mpomarupa ciefiehe: ycraHOBBemE Gp3or
pearoBama 1 epMUKACHOT yIpaB/balba CIOPOM (KPO3 YCTaHOB/baBambe HIIP.
CHCTeMa PaHOTr y30ymUBama, jacHe IOfe/ie OfOBOPHOCTH, NpeTMMIHApHEe
OlieHe TIO3NIMja CTPaHa); UAeHTH(dUKALMja OfTOBOPHE afipece y Ap>KaBHOM

61 Jeman op npumepa je Investment Committee y VIAA 3axmpydyenom usmeby Komymbuje u
Kanape, Canada-Columbia Free Trade Agreement, BoCTyHmHO Ha aupecu: https://www.
international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/
colombia-colombie/fta-ale/background-contexte.aspx?lang=eng, 19. 10. 2022.
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cucreMy — 6ma0 Tako mTo he To 6UTY jaBHM OpraH Koju je IperoBapao mim
HOTINCAO YTOBOP, Mn Mel)ypecopHa KoMuCHja MM €BEHTYalTHO HAJIeXHO
MUHUCTApPCTBO; Y€CTO ¥ PAHO KOMYHUIMpPame CBUX MHBO/IBUPAaHNUX aKTepa;
Iobujarme paHOT eKCIIePTCKOT MUIIUbeba; 00e30ehuBame 6yiieTCKOr OKBMpa —
jep HemocTaTak OylieTa MOXKe OMTM 3Ha4ajHA IIperpeKa aa ce Zoane 3a104-
He ca TIOCTYIIKOM Mej[ujaliuje, ITO je MOTBPAMIA U MpaKkca;*? 6anaHcuparbe
CYIIpPOTCTaB/beHMX MHTepeca 3a TpaHCIapeHTHomhy 1 nosepsbusolhy; obe-
36eqMTy TOZIPIIKY pe3yiTaTyMa Koju Ou ce IOCTHUINN Kpo3 Meaujauujy u
IopaBHama Kpo3 eKCIVIMLINUTHO Ipomnarupame AllP-a.

V 3akmpydak

Menujaumja o cafia HUje HU U3JaneKa Ipeysena IpuMaT Kao OCHOB 3a
pelaBame MHBECTUIVIOHNX CIIOPOBA, MAKO je OM/Ia IIOJIOXKeHa Y caM TeMeJb
VICIC-a xao upeja Bogwba CBeTcke OaHKe. Temko je odekmBaru ja he ce
To mecutn u y 6ynyhuoctn.®> Anmn muje HeocHOBaHO 3aK/BYUMTM 71a je 3a-
CTy>KVJIa 3HaTHO BMILE NAXKIbe, T0OCEOHO M y KOHTEKCTY HajaKTyeHuje Kpu-
tuke VICIC cucrtema koju ce nponec ogsuja y Pagnoj rpymm III. ¥ npuor
TOMe, PasBoOj AP>KaBHUX KallallUTeTa, Kao jefaH Off K/bYYHMX aclleKaTa 3a
yHanpebeme kopumhema AJTP-a,% mosxe fa IIPY>XKM 3Ha4ajaH TOACTUIj fa
ce Ha4YMH Ha Koju he ce pemmTy cmopoBy onakima 1 3a fp)KaBe M 3a MHBe-
CTUTOPE.

Menujanyja, kao YcrmaBaHa jerotuna y 6ajuyu 6pahe Ipum, deka Ha
no/pybar npuHia. [la mu he 3a to 6yheme 6uTn KoBOBAH PasBoj pXKaBHUX
KalanyuTeTa, WM je 3a paspoj AJIP cucrema moTpe6HO u Buie, seh cama
menyje fa je jacHo. AIICONyTHO je HYXKHO JIa ce Jorofie IIpoMeHe Ha Bulile
no/ba (7erucnaTuBa, paj ca rpahaHCKUM CEKTOPOM M APYro) of KOjux je
jemHa o K/bYYHUX — YIIPABO Pa3Boj [pXKaBHUX KamanuTeTa. [lakie, mopyodarr
je morpebaH, MOXKJIa BMILE FBUX, a/M Off jefHOT je Hy>KHO KpeHyTH. CBaka
cnepeha mpoMeHa, mm nospyban y o6a obpasa (MHCTUTYLMje Y KallalUTeTH
ca jejHe CTpaHe, M IPAaBHY OKBMP Ca Jpyre CTpaHe) MOTY Jia ZOBELY IO AYTO
ouexnBaHor 6yhema.®

62 Ibid., 7; E. Sussman, 334.
63 J. Jung, 298.

64 Y mpuior akTyeTHOCTH OBe TeMe TOBOPHU U OKOHOCT fia Ce TPEHYTHO Y OKBUPY Regional
Cooperation Council-a (HeBnafguHa opraHmsanuja pernoHa 3amagHor bBankaHa Koja je
aKTVMBHA y OpOjHMM IIPOjeKTMMa pa3Boja KalalMTeTa) OfBMUja IPOLleC CHUMAalba CTaba
y permoHy y moI/efly HaulMHAa Ha KOju Cy [ip)KaBe MHCTUTYLMOHATHO ONpeM/beHe Ja
OITOBOpE Ha pM3MKe ecKajalije MHBEeCTMIMOHNX CIIOPOBa, Pajy M3paje Ipernopyka
3a yHanpebemwe 0BOr MHCTUTYIMOHAIHOT OKBMpA. Buile o ToMe JOCTYIIHO Ha ajpecu:
https://www.rcc.int/pages/143/common-regional-market, 21. 10. 2022.

65 OBo nmopebeme cMKOBUTO je 1 fyxoBUTO 3adeo Jlopn Hojbeprep y roBopy koju je onp-
)ao Ha KoH(pepeHMju mocBeheHnoj rpahanckoj Menujanmju 2015. ropune, KoHCTaTyjyhn
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THE STATE INSTITUTIONS CAPACITY BULDING
AND ITS IMPORTANCE FOR THE PROMOTION OF
THE MEDIATION IN INVESTMENT DISPUTES

Summary

In the context of current criticisms of the investment dispute settlement
system (“ISDS”), mediation is relevant two-fold - as an alternative way to
resolve conflicts and as a response to at least some ISDS challenges. Given that
the investment disputes have special characteristics that are reflected in the role
of the state as defendant, it comes naturally that the question of developing
its capacities to enable greater use of mediation arises. Mediation has so far
not been sufficiently widespread in this domain of international investment
protection, in contrast to the success it has shown in the developed economies
of the western world, including the countries of the “Asian Tigers”, which
are culturally inclined to peaceful resolution of disputes. This article aims to
establish that the development of state capacities can contribute to wider use of
mediation, and to present in which exact fields public law actors should develop
these capacities.

Key words: Investment Disputes. — Mediation. — State Capacity Building. -
State Institutions.
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