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Cakerak

Aytioprka ananusupa HavuMn Ha Koju cy kaaysyne Kojuma ce yioopHa
0gl060pHOCT UCKbYHYje unu oipanuuasa (elsoHepayuoHe Knaysysne) ypehexe y
cpilckom flo3uitiueHom tipasy. YeogHu geo obyxeaitia usnaiare o Hojmy eizoHe-
PauuoHux Kay3yna u uxosum UpegrHociiiuma 3a upasHu upomeild Hacyupoii
HotleHUUjanHuM pusuyuma og 3noyioiipedba go kojux moly gosecitiu. Cnegu
0ge/baK 0 UCHOPUJCKOM PA360jy UHCTHUIRYTUA HA HAWUM UPOCTOPUMA, KOju
iiokasyje ga saxowogasay, Huje yeek O1aiOHAKIOHO HOCMAPAo moiyhHoCi
uckpyuera u oipanuuerba yiosopre ogiosoprocitiu. Kaxo flo3uitiusHo iipaso
gouywiia yiosaparwe ei3oHepauuoHux Knay3yna y3 ogpehena oipanuuerva,
uenmmpantu geo paga je doceehen ananudu UponiucaHux oipanuuerba, Upu
Hemy ayimiopka HACioju ga HoHygu peulersad Weopujckux u upakiiuuHux He-
goymuya o (He)ilyHO8AHHOCIHIU eI30HEPAUUOHUX KIAY3YTIA.

EnextpoHcKa afpeca ayrtopa: ksenija@ius.bg.ac.rs.

**  Paj je 3acHOBaH Ha IIPUCTYIIHOM pajly Ha JOKTOPCKMM CTyAujaMa IIOf, Ha3MBOM

»OTpaHIYera MPWIMKOM YroBapama er30HEepalMOHMX KJIay3yla y CpPIICKOM IIpaBy',
ombpameHoM 26. 1. 2023. rogune Ha IIpaBHOM ¢akynTery YHuBepsutera y Beorpany,
aJIM je TeMe/bHO JIONyEbeH 1 IpepaheH.
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Ersonepalnuone xyaysyse y CpIICKOM IIpaBy

Kmyune peuu: Eisonepayuone xnaysyne. — PeciipukiiueHe Knaysyne. -
Hcxmwyuerwe ogiosoprocitiu. — Oipanuuere 0gioopHocitiu. —
Yiosopna ogiosoprocini.

I YBom

Ersonepammone kmaysyne (Kmaysyle HEOATOBOPHOCTH, Kiay3yre
ersoHepalyje, peCTPUKTUBHE KJay3yle Wwiu numutupajyhe xmaysyme) cy
ofiperibe yroBopa KojuMa ce OATOBOPHOCT AY>KHUKA 3a IOBpefy obaBese
U3 IIYHOBAXHOI yroBOpa VMCK/bydyje Wiy orpanmdana. [Jox Mwurposuh n
BusHep HaBemeHe TepMMHe CMaTpajy cunoHnmMuMa,' Tleposuh u Jamkosery
K/Iay3yse o (MOTIYHOM) MICK/bydery OATOBOPHOCTY HAa3MBajy er3oHepaly-
OHMM K/Iay3y/laMa WK KJIay3y/laMa HeOITOBOPHOCTH, HOK KJay3yile KOjuMa
ce OIFOBOPHOCT OTpaHNYaBa O3HAYaBajy IMMMUTUPAjyhuM M pecTpUKTHB-
HUM Kmaysynmama.” [TomTO 3aKOHOfaBal He TIO3HAje eKCKIy3UBHE MpaBHe
nocyeayIie Kiay3yaa KojuMa ce OATOBOPHOCT MCK/bydyje, y pagy hemo mns-
HeTe TepMIHe YIOTpeb/baBaTi Kao cMHOHNMMe. Ha MecTuMa /e jecTe BayKHO
Ia JIU ce KIay3y/lIoM OATOBOPHOCT MCK/by4yje MM Ce OHa CaMO OTpaHMYaBa
kopuctnheMo Hasuse Knay3gme 0 UCK/by4Yelby OATOBOPHOCTH U KJ/Iay3yJe O
OrpaHMYEe’HY OATOBOPHOCTH.

1 JHo6pocaB Mutposuh, Kaysyne HeoIroBOpHOCTY y TProBaukoj HpOHaju ca CTPaHUM
eneMeHTOM, beorpan, 1966, 16-17; Boris Vizner, Komentar Zakona o obveznim (obliga-
cionim) odnosima, Zagreb, 1978, 1081.

2 Cnobopan IlepoBuh, Komenitiap 3axona o obnuiauuonum ogvocuma (krwuia ipsa),
beorpaz, 1995, 925; ViBuna Jankosen, Yiosopua ogiosopHocili, beorpan, 1983, 366.
IIpuTom, pasnuky usMehy kmaysy/na kojuMa ce OATOBOPHOCT UCK/bYUYje MM OTpaHMYaBa
IpaBUMO C 003MpOM Ha IOCTefulle O KOjUX KIay3yla [OBORM, IOLITO je3MdKa
dopmynanuja cama mo cebu Moxxe fa 3aBapa (Martin Davis, David Oughton, Sourcebook
on Contract Law, 2nd edition, London, 2000, 411).

3 Tlopena ersoHepallMOHMX K/aysy/a Ha K/aysyse KOjUMa Ce OITOBOPHOCT MICK/by4yje U
KJIay3yJie KOjiIMa Ce OTOBOPHOCT OTPaHMYaBa je M3BpIleHa C 063MPOM Ha KPUTEPHjYM
IIpaBHMX IIOC/IEfMIIa Koje oHe Ipoussope. OIpenenmnum cMO ce 3a OBy IOfiely, au
HaIIOMUILEMO JIa je OHAa CaMo jefHa y HU3y IOfiefia KOje Hallla IIpaBHa Teopuja IO03Haje.
IIpema xpurepujymy cuTyanuje Ha KOjy Ce MCK/byderme OfITOBOPHOCTM OJHOCH, pa-
3/IMKYjeMo KJIay3y/e Koje pefBubajy ia Jy>KHUK Hehe ofroBapaTit yKOIMKO He U3BPIIN
CBOjy 0baBe3y, OHe KOjlIMa je HheroBa OTOBOPHOCT MCK/bYYeHa y CTy4Yajy 3aKalliberha
U KJIaysy/e y C/Iyd4ajy dmjer yroBapama AY>KHMK Hehe offroBapaTy yKOMHKO MaHJ/BVBO
U3BPIIN CBOjy 06aBe3y. AKO Kao KpUTepUjyM MOfelie Y3MeMO AejCTBO KiIay3yia, MOXXeMO
UX MOfE/IUTY Ha OHe KOjuMa ce FYXXHUK ocmobabha o6aBe3se HakHafe LITeTe, HeKe fpyre
obaBese Koja OM HyXHMKAa MHade TepeTHM/Ia M Kiaysyle Kojuma ce Ipebaifyje Teper
JoKas3uBama C AyXHMKa Ha mosepuona (V. Jankoser, 367). Takobe, pecTpukTMBHE
Kay3ysie MOXXEMO IIOHEINUTV INIpeéMa KOHCTUTYTHBHUM €JIEMEHTVMa 3a 3acCHUBambe
YTOBOpHE OATOBOPHOCTH Ha: K/Iay3yJle O VICK/byderby MM U3MEHY MOjEAMHIX YTOBOPHIX
o6aBesa 1 KJIaysy/e 0 OKOTHOCTUMA Koje CIIpedaBajy M3BpIlIehe YTOBOPa U eIMMIHILTY
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3aKoHO#aBall MOCTaB/ba MpPaBWId O YTOBOPHO] OATOBOPHOCTH, Iy
MCTOBpeMeHO oMoryhaBa yroBOpHMM CTpaHaMa fja MPOIJCaHe IIpaBHe IO-
clnepule yomake WM MOOLITPe — Ofipende Cy AUCIO3UTKBHe mpupoge. [a
OM RY>XHMK OArOBapao IO OCHOBY YTOBOPHE OfTOBOPHOCTM IIOBEpNIIAL]
Mopa HOKasaTiu: 1) IOBEpPMIAYKO CBOjCTBO; 2) UMIbEHMIY HENCIyHberba,
MaH/bMBOT WM 3a/JOLIHETIOT JICITybeha YyTOBOpHe 0baBese; 3) fia je mpeTpIeo
MaTrepujajiHy WITeTy U 4) Y3pOYHO-IOCIefNYHY Bedy uamely mospene yro-
BOpHe oOaBese I IpeTpIUbeHe IuTeTe.” Y HMpPaBHUM CUCTEMUMa KOHTVMHEH-
TAJIHOT IIpaBa ofipefbe O YTOBOPHOj OATOBOPHOCTY TexKe Bpaharmy moBepu-
OIla y TI0JI0Xaj eKBMBAJICHTHOM OHOMe Y KOMe 01 ce Ha/lasyo fia je yroBop
y cBeMy TIpaBM/IHO M3BpIIeH.” [I0ITO MOBepUIAIl YC/Iel HeusBpIema 06a-
Bese I'y0OM KOPUCT Off IpefMeTa yroBopa U TPIU [pyre TYOUTKe WIN IIPO-
IyLiTa KakBe JOOMTKe, 3aKOHCKA IPABI/IA HAIAXKY AY)KHUKY [ja TOBEPUOLY
ucyHu obaBe3y Kako IIACK VIM HaJOKHALM HOBYAHU eKBMBAJICHT YMECTO
VCTy herba U HaKHA/ TIPeTPIUbeHy mTeTy.® Y cprckoM mpaBy Taj HOBYaHM

yroBopHy oprosoproct (II. Murposuh (1966), 20). Kiraysyne o okomHOCTMMA KoOje
CIIpedyaBajy M3BpILIee YTOBOPa a/be MOXKEMO IIOfEIUTH Ha CIeLNjalHe U TeHepaHe.
Kon cnenujamuux kiaysynma, ocnobabajyhe oxomHoctu cy mo6pojane (mmp. par,
enyeMuja, BpEMEHCKY YC/IOBH, CYIIA, CHET, eMOapro, Tpajk). [eHepanHuM Kiaysynama
Ce Ha YOIIUTEH HauMH npenBuba MopudukoBare 3aKOHCKOI PEXMMa OATOBOPHOCTIL.
VcTude ce fja ce oBe fiBe BPCTe K/Iay3yla 4eCTO KOPMCTe KOMOMHOBAHO, TaKO IITO ce
noczie Habpajama IojefuHaYHMX ocobabajyhux okomHocT fomajy mspasy NOIYT 1
CBe JIpyre OKOMHOCTM WUCTe BPCTe", ,u pyre cnnuHe okomHocTu (Anekcanpap HRupuh,
»Kilaysyne ersoHepauuje y cBeTIy IpMHIMIA IpaBa EBpoOICKe yHMje M YIOpeFHOT
yroBopHor mpasa‘, Hayuna xougepenyuja Ilpasnu cucitiem Peiiyonuke Cpbuje -
Yeainawasarwe ca tipasom Espoiicke ynuje (yp. Toprana Crankosuh), Humr, 2005, 238).
MebyTtum, cMatrpaMo Aa ce OBfe He pajy O KOMOMHALMjM CIIELWjaTHUX M TeHePaTHUX
Kknaysyna, 6ynyhu fa mop nspasuma ,,cBe pyre OKOIHOCTH VICTe BPCTe WM ,CBE ApyTe
C/IMYHEe OKONTHOCTU He IOofpasyMeBaMo OMIO Koje OKONMHOCTH, Beh cy oHe oppehene
OKOJIHOCTMMa KOje Cy IPeTXOZHO HabpojaHe. IIpema ToMe, pajy ce MCK/BYYMBO O
CrelujalHoj KIay3yln.

Mapuja Kapauukuh Mupnh, O6jexitiusna ogiosoprociti 3a witiietity, beorpaz, 2013, 58.

ITormTo HaKHafja ¥Ma 3a Wb Ja YCIIOCTAaBM MMOBYMHCKO CTame Y KoMe 6u ce omreheHn
HaJIasyo fla je yroBOp IPAaBIIHO WCIYIbEH, Pafii cé O HAaJZOKHAAM T3B. IO3UTUBHOT
YTOBOPHOT MHTepeca. PedeHO Bakm y CIy4ajy HeIpaBIIHOT M3BpIIema obaBese 13
IIyHOBaXKHOT yroBopa. CympoTHO, YKOIMKO je IITeTa HacTaja yclen yTBphema HulITa-
BOCTM WIM IOHUIITEHA YIOBOpa, AYXXHUK je y o6aBesyu Ja IIOBEpPMOLy HAKHAAM
HeTaTVMBHI MHTEpeC — HaKHaAy Koja he ra moBecTu y OHaj MMOBMHCKOIIPABHU IIOTOXa]
y KoMe 06U ce Hallao Ja YroBop Huje Hu 010 3akbydeH. Takobe, o6aBesa HakHaze
HeTaTVMBHOI YTOBOPHOT MHTepeca IIOCTOjU ¥ Y CIy4ajy OFTOBOPHOCTI 3a CKPMB/BEHM
mpexup mperosopa — culpa in contrahendo (Anexcaupap Jakmuh, Cphan Crojanosuh,
Enemenitiu 3a jegro yiosopo iipaso, beorpas, 1995, 160). HacynpoT 0BakBOj KOHIjeN-
IMj}1, IpaB/Ia O YTOBOPHO] OATOBOPHOCTM OPMjeHTMCAaHA IpeMa JY>KHMKY MMajy 3a
IIW/b HEroBO KaXKibaBakbe, OHA UCIYbaBajy GyHKLUjy npuBaTHe KasHe (Zoé Jacquemin,
Payer, réparer, punir: étude des fonctions de la responsabilité contractuelle en droits fran-
¢ais, allemand et anglais, Paris, 2021, 22).

6 Z. Jacquemin, 22.
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eKBMBAJIEHT 00yXBaTa CTBapHY IITETY ¥ U3TryO/beHy JOOUT KOjy je My>KHUK
MOTao Jia IpeiIBUM Y BpeMe 3aK/bydera yToBOpa Kao NOTeHIMjaTHe IOoC/Ie-
Aulie IOBpeJie YTOBOPa, ¢ 063MPOM Ha 4MibeHMIIe Koje Cy My Taja O6ue uim
Mopajie OUTH TIO3HaTe.

Kako came o6aBe3e MMajy CBOj M3BOp y BO/bYM YTOBOPHMKA, yTOBOP-
HMLIM CBOjOM BO/BOM MOTY IIPEBUJETH ¥ IIOC/TIeAMle IoBpesie obaBe3a Ha
JIPyraunjy HAYMH HEro ITO TO YMHU 3aKOHOMABAIL® Y CKyIajy ca Hadenmom
cnoboyie yroBaparma, yToBOpHe CTpaHe ce MOTY CaIylacuTi fa mosehajy, cMame
WIN IIOTITYHO MCK/by4Ye O TOBOPHOCT JY>KHUKA 32 C/Iy4yaj HelCIyema. Vako
je MoryhHoOcT yroBapama ofpenbe KOjoOM ce OATOBOPHOCT HY>KHNKA IIO-
OlITpaBa y CPIICKOM IIpaBy HECIIOpPHA, TaKBa pacIofiefia pU3MKa ce y IpaK-
cu perko cpehe.” YTOBOpHO UCK/byUeme WM OrpaHMYerhe OATOBOPHOCTH je
yemrhe y mpakcy, a MpaBHa HayKa Ha pas/InMduTe HAYMHE IOCTaB/ba U TYMadn
yC/IoBe IOf, KOjuMa Cy TaKBM CIIOPasyMM J103BO/beHU. 3060T Tora ce y pamy
0aBMMO CaMO YTOBOPHUM JICK/by4YeHheM ¥ OTPaHNYeHeM OATOBOPHOCTH, a
Ipe CBera yCclIoBMMa MOJ, KOjuMa Cy TakBe MoaMduKanuje f103BObEeHe, JOK
YTOBOPHO IPOIIMPEhE OIFOBOPHOCTM OCTaje BaH IpeaMeTa pajia.

Komapos mctmde fa je upieja 0 CMamemy YrOBOPHE OITOBOPHOCTU
OIyBeK TOJIMKO OYMITIENHA Ja CYy JMUCKYCHje O TOMe 3alITO YTOBOPHUIIM
npu6erapajy pecTpUMKTUBHMM Kiaysymama Gecmucrene.!! Tlpe cBera, yro-
BOPHMI[IMA €Tr30HepaIyioHe Kiay3yne omoryhaBajy fa pacriofene pusuK
HeM3BpIIeHa yroBOpa KaKo M OfIfOBapa, a TAKO YHOCEe CUTYPHOCT U IIpef-
BUJJIBOCT Y YroBOpHU ofiHOC. Takobe, ersoHepanyone Kiaysyie IIOTOLYjY
pasBojy TprosuHe. IIposaBal y 1ieHy ypauyyHaBa CBe PU3MKe KOje Ia Tepe-
te. IlITO je meroBa oAroBOPHOCT Mama, HIDKA je LleHa Kojy mmaha kymar u
06pHyT0.'? Ha Taj Haumu po6a u ycryre moctajy jedTUHUM M JOCTYIIHY U
OHVMa KOjU VHaye He OV MOITIM IUIATUTH LieHy KOja NOKPMBA CBE PU3MKE
nocma.'? Knaysyre ersonepaiuje cy kapakTepicTHaHe 3a yroBope KOj| KOjuxX
ce OCHOBHa IIpecTallja cacToji y Ipy>Kamy ycayre (IIOMyT CBUX BPCTa IIpe-
BO33, YTOBOP O 3aKYIly, FapakKMpamy, JeMO3UTY, IOCT0BA Y XOTeNNjepCTBY,
npyXKame yCIyra TYpUCTUYKUX areHIyja), 6yayhu na je mcrymerme TakBuX

M. Kapauukuh Mupnh (2013), 46-47.
Alain Bénabent, Droit des obligations, 16e édition, Paris, 2017, 335.
I. Mutposuh (1996), 11.

10 IIpwaMkoM MCTpaKuBamba KjIay3yaa KOjuMa ce YTOBOPHA OfTOBOPHOCT MOpudukyje y
CY[CKOj IIPAaKCH HAalIMX CY[OBAa HUCMO HAMIUIM HYU Ha jefHY OIIYKY Y KOjoj ce pajy o
IIPOLIMPEHY YTOBOPHE OfITOBOPHOCTI Iy KHIMKA.

11 Alexander Komarov, ,,The Limitation of Contract Damages in Domestic Legal Systems
and International Instruments, Contract Damages: Domestic and International Perspec-
tives (eds. Djakhongir Saidov, Ralph Cunnington), Oxford, 2008, 247.

12 B. Vizner, 1082.
13 C. Ileposuh (1995), 602.
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TpecTalja HEMUHOBHO TIoBe3aHo ca BehuM pusukom Hemcmymema.'* JTox
ce HOBaIl TOTOBO yYBEK MOXKe YI/IATUTH Y YTOBOPEHOM POKY, HOCe6HO JraHac
Yy BpeMe e/IeKTPOHCKMX TPAaHCAKIMja, YaK U HajOATOBOPHMjeM IIPY>KaoLy yc-
JIyTe ce MO)Ke JJOTOAUTH fia He yCIIe Jja M3BpIIM 0b6aBe3y Ha BpeMe.

C npyre cTpaHe, alcolMyTHa c10060Jja YTOBOPHMX CTpaHa Jia UCK/byde
WIN OTpaHMYe OATOBOPHOCT 32 HeM3BplLIeHme YroBOpHe obaBe3de omoryhasa
fla ce OBaj MHCTUTYT O/AKO 3/10ynoTpe6u. ErsoHeparmone kmaysyne cmabe
obaBe3syjyhe fiejcTBO yroBopa. YrOBOpHUK 4lja je OATOBOPHOCT CIOPa3yM-
HO VICK/bYYeHa MM yMambeHa Hehe IocTymaTy jeHaKo Ma)K/bUBO IPUIMKOM
U3BplIema CBoje 0obaBese Kao WITO 6M TO YMHMO [ja KIay3yla HUje yroBO-
pena.'® TIpuToM, BaXKHO je HAITTACUTH J]a CY PECTPUKTUMBHE KITay3y/e 4ecTo
fieo OIIITHX ycnoBa yropopa. OIIITe ycaoBe AMKTUPA eKOHOMCKY MohHuja
YyrOBOpHa CTpaHa, IOK MM Jpyra CTpaHa IpucTymna 6e3 moryhHoctu fia o
ycnosuMa mperosapa.'’ EXOHOMCKM jaua cTpaHa je CBecHa CBOje MO3MIINje,
Kao U YMIbeHMIIe /1A je ’eHOM CayTOBOPHMKY 3aK/byuere YTOBOpa HeOIXoJ -
HO, Te KOPUCTM TIO3MINjy [ia Ha Fhera IpeBajlyi PUSNK HeMCIymema.'s Vi3
IpefoYeHNX OMACHOCTH jacHO je /la OBaKBe KJIay3yje IpefCcTaB/bajy MpeTHhY
Hayely CaBeCHOCTU M IoluTema. Hain 3akoHomaBaly je yBupeo MoryhHoct
HOTEHIMja/THe 37I0yNOoTpebe ersoHepalioHMX Kiaay3dyna Beh IIOTOBMHOM
IeBEeTHAECTOT BeKa, Te je HACTO0jao Ja 3/I0yNoTpedy CIpedr IpOoNNCUBambeM
mpaBwIa 3a mocebHe yroBope. 3aKOH O OOMUTALMOHUM opnocuma'’ (y
mabeM Tekcty: 300) cagpXy ONUITa IpaBuIa MMIEPATHBHOT KapakTepa
KOja IIPOIINCYjy Y KOjuM C/IydYajeBMMa Cy Kjay3y/ie KojuMma ce YTOBOpHa Off-
TOBOPHOCT MCK/by4yje WIN OTPaHNYaBa HUIITABeE.

14 . Murposuh (1966), 13.
15 C. Ileposuh (1995), 602.
16 C.Ileposuh (1995), 602.

17 Y mpaxcu cy 4ecTy IpUMepH er30HepaljiOHMX KJIay3y/lia y YrOBOPMMaA KOjU Ce 3aK/by-
4yjy usmely Mo6MIHMX omepaTepa U KOpMcHMKa. IIpuMepa paj, Ty>KeHM, KOPUCHMK
ozpeheHe ycmyre MOOGMITHOT oIlepaTepa, 06aBe3ao ce [ja TYKUOLY y CIydajy fa OfIydn
fla OTKaXKe YCIyTe Ipe MCTeKa MUHVMAJTHOT IIepMofia UCIUIATU M3HOC CBMX HPEOCTAINX
MeCeyHNUX IIpeTIUIaTa GO MCTeKa MMHMMATHOT Iepuofa Tpajama yroBopa (24 Mecela)
y poKy of ocaMm fmaHa of orkasa. Cym je yIBpAMO [a HaBefjleHa YTOBOpPHA ofpenda
MpeficTaB/ba HakHafy u3 4l 265 c1. 3 300, ¢ TMM IITO M3HOC HAaKHafle OBJie Huje
onpeben, Beh onpenus (ITpecyna ITpuBpenHor anenanyoHor cysa, Ibk. 7926/2014 ox 11.
2. 2016, moctynHO Ha appecu: http://pravnabaza.paragraf.rs/dokumenti/sudska-praksa/
317707, 31. 3. 2023).

18 Bopucnas brarojesuh, Yiosopu iio dpucitianxy, beorpag, 2013, 46.

19 3akoH o obmuranmonum opHocuma — 300, Cnymbenu nuciti COPJ, 6p. 29/78, 39/85,
45/89 - onnyka YCJ u 57/89, Cnymbenu nuciti CPJ, 6p. 31/93, Cnyscbenu nuciii CLT, 6p.
1/2003 - YcraBHa noBemba u Cnyxcbenu inacnux PC, 6p. 18/2020.
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II ErsonepanioHne Kiaysyie y HallleM IIPaBy
npe goHomema 300

I[Tox yTuajeM ayCTPMjCKOT, HEMAYKOT ¥ IIBAjI{apCKOT TProBavKoOr 3a-
KOHOJIaBCTBA, y CPIICKMM IIpeIpaTHUM TProBadKMM 3aKOHMMa HauUIa3uMO
Ha ofipenbe Koje ZO3BO/baBajy yroBapame PeCTPUKTUBHIX K/Iay3y/a, 13y3eB
aKo JIy’KHUK TIOCTYTIa Ca HAMEPOM Wi rpy6om Hemaxkmom.”? Kaysyre mucy
6une ypebene ommrom ofpenbom, Beh ux je sakoHopasal ypehusao y oksu-
py IOjeaHAaYHNX YTOBOpa, Hajuenthe yroBopa o IpeBo3y.

Ospie ce moce6HO uctnye TproBauky 3akoHUK u3 1860. rogyuHe Koju je
uspaben nop gupexTHNM ytuiajeM ¢panmyckor Code de commerce us 1807.
ropue.?? Y . 68 3akonnka IPOINCAHO je Jla Ce Y CIPOBOJHOM IMCMY (yro-
BOPY) MOpa O3HA4YNTH ,,HaKHAJa KOja ceé MOpa JjaTy, aKO ecIlall Ha ypy4eHO
BpeMe He cturHe. [lanwioBuh TBpAu Aa je 3aKOHOZaBall OBJE IIPEMIOXKIO
yToBapame HaKHa/Jie 3a C/Iy4aj HeM3BPLIEHa, OfTHOCHO 3aJJOI[HETIOT M3BpIlIerha
yrosopa yHampen.>> 3anpaso, pomucana Kao 06aBe3aH eleMeHT CapXKiHe
yroBOpa O IpeBO3y, OBa HAaKHAJa je IpefCTaB/bajla BhEeroB OUTAH eIeMEeHT y
41jeM OfICYCTBY YTOBOP HUje MOTao OMTH 3aK/bydeH.

Cpricku rpabanckm 3akomnk®! us 1844. romuue (y Ja/beM TeKCTy:

CI'3) Hmje cappkao m3puumrte ofpende O PECTPUKTMBHUM KjIay3yaama.
Vnak, Jannnosuh nctude fja u3 9. 546 MOXKEMO 3aK/byYNUTH Ja je HBIXOBO
yrosapame 7103B0/beH0.>> Hanme, oBaj wran mpomucyje fia ,,ako 61 mpu yro-
BOPY OCOOMTH YC/IOBU CTaB/bEHY OMJIM, OHM Ce MOPajy Pa3yMHO y IpU3perbe
ysetn“*® CMaTpamo /12 je 0BaKBO TyMaueme MPENpPOKO 1 Ja Ce OBJle MUCTY

20 JyxHuK Koju mocrtyma HamepHO (dolus) mpepysuMa INTeTHY pajiiby BOBHO M JKeJn
HACTyIame LITeTe Kao MOCIeUIy CBOI HMOHamama. O rpy6oj WM Kpajioj HelmaXmbu
(culpa lata) roBOpMMO Kajia NY>KHUK IIOBPefy e/leMeHTapHe HAYXXHOCTU IaX/bUBOT
[OHAIllaka Koje 01 IOJ HaTMM OKOJMHOCTMMA OOMYaH YOBEK CMAaTpPao HEONXOZHUM
(A. Jakummh, C. CrojaHoBuh, 165-166). CBakaxo, IpaBy Cafip)kaj mojMa rpybe Helmaxmbe
Jiaje CYJICKa IIPaKca, oLerYyjyhu cBaky OKOHOCT Kao YMIbeHUIY OfiCTyIamba off Baxkehnx
OueKMBamba yOOUYajeHMX MOHAIlAkba YIOBOPHMKA IMPWINKOM WCIYHeha YrOBOPHE
ob6asese (TommcrmaB Hauunosuh, Oipanuuere u uckmyuere yiosopHe 0gio8opHOCTL,
Beorpap, 2012, 216-217).

21 Tommucnas [Tanunosuh, Knaysyie o uckpydemwy u orpanndeny (ybnaxapamwy) yroBOpHe
OATOBOPHOCTH, IOKTOPCKa AMcepTanuja, beorpan, 1980, 70.

22 Mupko Bacupesuh, ,,®panifyckn TproBauku 3akoHuk (1807) kao Mopern — ysop Cprickor
TProBauKor 3akoHuKa (1860) IIpaso u iipuspega, 6p. 9-12/2007, 29.

23 T. Jauunosuh (1980), 70.

24 Tpabancku sakoHuk 3a KmaxeBctBo Cp6ujy us 1844. ronnHe.
25 T. Danunosuh (1980), 72.

26 CI'3, un. 546.
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Ha YC/I0B Kao MoimdMKaIujy IpaBHOT IOC/Ia, OGHOCHO Oynyhy 1 HemsBecHy
OKOJIHOCT Off, 4ljer OCTBapema 3aBluce NpaBHa [IejCTBa IOC/a.

Omnuty MoBMHCKM 3akoHMK 3a LpHy Topy (y mamem texkcry: OVIIT)
nponucyje fAa he IITeTHUK 3a IUTETy y4MEbeHY 3/I0M HAMEPOM Y CBaKOM
CIIy4ajy OfroBapaTy, 4ak 1 OHfia Kaji 6u yHanpen 6o norobeno na on Hehe
OJITOBApATH 33 TAaKBY IUTETY, IIOLITO je TaKBa IIOrofj6a IPOTUBHA ,IIOLITEHY
u 6maronapasmby?® A contrario, mako TO HUje USPUYNTO TIPOTUCAHO, CIIEMM
Jla je yroBapame peCTPUKTVMBHUX K/Iay3y/a OH/Ia KajJa IITeTa Hyje yuMibeHa
37I0M HaMepoM Ouia JJ03BO/beHA. 3a Pas/MKy Of CaBpeMEHUX 3aKOHOJaB-
cTaBa, 3amakamo ga bormmmh He usjegHauaBa (371y) Hamepy ca rpy6om
HemaXK®moM,”’ 13 Yera MPOU3/IA3N /Ia je yroBaparme KIay3y/a KojuMa ce Jiyx-
HIKOBA OATOBOPHOCT yMambyje JO3BO/bEHO 3a CIy4aj rpybe HelaxKibe.

Ormmte y3aHce 3a mpoMeT po6om™’ (y mabeM TeKCTy: Y3aHce) Cy TIpo-
IVCHBajie fja ,CTPaHKa JMMa IIPaBO Ha HAKHAAY LITeTe M y CIydajy Kaja je
YyrOBOPOM MCK/bydY€Ha WIM OTpaHMYeHa ONTOBOPHOCT JApYyre CTpaHKe 3a
mTeTy 3a Kojy je oBa omroBopHa“’' Vs murtupane onpenbe mpousnasu ma
Y3aHce HUCY HO3BO/baBajie OMIO KaKBO OTPaHMYCHE WIN UCK/bYdYeHe YIo-
BOpHe OATOBOpHOCTM. Murtposnh mucrude ma ce oBa ofpen6a, ympkoc
IbeHOM NMIIEPAaTMBHOM KapaKTepy, Hyje MOINA CMaTpaTy OILITUM IIpa-
BIJIOM jYTOCTIOBEHCKOT IIpaBa. Y3aHCe Ce HUCY NpMMebMBaje Ha CBE Yro-
BOpHe OJHOCe, Beh je HUXOB foMallaj 610 OorpaHKYeH Ha YTOBOPHE OHO-
Ce jyrOC/IOBEHCKMX MPUBPEHMUX opraHusaiumja.’> Mehytum, cyacka mpakca
u3 BpeMeHa mpe poHoirera 300 NpUINKOM pelllaBamba NMUTalba IIyHOBA-
KHOCTM KJTay3y/na Huje 6va yjemHadena, seh mpotuspeuna u Hemocnenya.>

27  O6pen Crankosuh, Bragumup Bopyuemnh, Ysog y ipahancko fipaso, mecTo HeM3MEHeHO
nsgame, beorpan, 2016, 184.

28  OmnmTyu MMOBMHCKM 3aKoHUK 3a LlpHy Topy, 4. 927.

29 Bormmuh npasu pasnuky usmehy kpajimer HeMapa u o6u4HOT HeMapa y wi. 928 OUIIL,
alyM He M3jeflHaYaBa Kpajibyl HEMap ca 37I0M HaMepOM Kaja je y INMTamby yroBOpHa
OZITOBOPHOCT.

30 Ommure y3aHce 3a npoMeT pobom, Caymbenu nuciti PHPJ, 6p. 15/54 u Caysxncbenu nucii
COPJ, 6p. 29/78.

31 VYsaHca 6p. 237 Omiute y3aHce 3a IpOMeT POOOM.
32 [JI. Mutposuh (1966), 111-112.

33 Taxo je BpxoBHM mpuBpenHu cyn 1959. rogute y 06pasnoxermhy UCTAKAO: ... yTOBOPOM
Ce MOXX€ CaMO M3MEHUTH CTENEH OfITOBOPHOCTH, a HE MOXKe OfITOBOPHOCT UCK/bYUUTH.
ITpu ToMe, yMambelbe BO3apeBe OATOBOPHOCTH He MOXKe MM TaKo [jalmeKo fja ce IPOTUBK
mobpyM ob1UajuMa; TAKO HIIP. HUje HOMYLITEHO MCK/BYIUTH OATOBOPHOCT 3a BIACTUTI
(1 cBOjUX bYAM) YMUILI/BAj U TPYOU HexaT. Dyle /M MIAaK yrOBOPEHO [a BO3ap YOIIITe
He jamuu 3a ryburax u omreheme, a cTpanke xohe 6air yroBop o mpeBosy, 1 IITeTa
HacTaHe, Tajla ce BO3ap MOXKe eKCKY/IIMPaTy CaMo aKo JOKaXKe fa ce pajgy o porahajy
KOjM ce He MOXKe ’eMy (HM HeTOBMM JbyVMa) NPUIIMCATU HY y YMUIIBaj HU y Ipyon
Hexat“ (Pememe BpxoBHor mpuspepnor cyma Cn. 16/59 on 24. jyma 1959, Peiuciuap
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CynoBu Cy y HEKMM C/Ty4ajeB/Ma OIJIAIlaBa/Iy KIay3y/ie O OTpaHNYerhy MIN
VICK/by4erby OfTOBOPHOCTM HUIITABMUM, JOK Cy MX y APYIMM CIIy4ajeBUMa
CMaTpamy MyHOBAXHUM, CBe JIOK INTeTa Hije yuueHa HaMEePHO VWIM Tpy-
60M Hemaxmbom.

Koncrantnnosnh je y Ckuny 3a 3aKoHUK 0 obnuraiujaMa u yroBopu-
Ma u3 1969. (y papem tekcry: Cknija) HalpaB1o pasnuky musMehy kimaysyna
KOjuMa C€ OiTOBOPHOCT y MOTIIYHOCTH MCK/bY4yje ¥ OHUX KOjUMa Ce€ OfrO-
BOPHOCT caMo orpaHu4asa. Ha mpBy rpymy kiaaysyna Huje 01arOHaKkJIOHO
rnefao. Haume, un. 210 ct. 1 Cxulje npomnucyje fa ce OfroBOPHOCT JJy>KHUKA
360r HEM3BpIIIeHa YTOBOPA He MOYKe YTOBOPOM MCK/BYUIMTH, aKO 3a ofipehenn
CTy4aj Huje WITO Apyro 3akoHoM oppebeno. Mehytum, Koncrantmnosuh
CMaTpa ja je OrpaHuyYerme OATOBOPHOCTM Ha HauMH KojuM ce oppebyje
HajBUIIM M3HOC HaKHajle IyHOBaXHO mop onpehenmm ycmosuma. Ilpso,
Tako ofpeheHn MsHOC HakHaje He MOXe OUTHU Y OUNMITIEHOj HecpasMepy ca
IpeTPIUbeHOM IITeTOM. [Ipyro, orpaHnderme OIrOBOPHOCTY HMj€ JO3BO/bEHO
YKOMUKO je mpyraumje mpomucano sakoHom.>” Tpehe, mosepunan u mopen
K/Iay3yye KOjoM Ce OTpaHMYaBa BUCMHA HAKHAJe IITeTe MMa IPaBoO Ha IyHy
HaKHaJly YKO/IMKO je HeMOTyhHOCT ucIymerma Ipoy3pOKOBaHa HAMEPHO MU
KpajiboM HemaxmoM myxHuka.’® Koncrantunosuh Harmamasa jia ce nsHe-
TUM ofipefibaMa He fiupa y MpaBO YTOBOPHUKA Ja Ofipefie Ja /I HeKa 00a-
Be3a HACTaje U3 HIXOBOT yTOBOPA U KOMMKH je 06MM Tojemunx obasesa.”’
ITpakTuyHO, TO 3HAYM [lJa YTOBOPHUIM MOTY HEIOCPENHO MCK/bYUUTHU UK
yOmaXUTH OATOBOPHOCT JYXKHMKA TAaKO IITO jeqHOCTaBHO Hehe yrosoputn
na myxHuka tepetu onpehena o6asesa mwmn he cysutu men 06um.>

cygexux ognyka objasmwenux y xwuiama I — IX (1956-1970): 36upxa cygckux ognyxa:
Krouia veliepinia — céecka gpyia, 229).

34 JobpocaB Murposuh, ,d1. 262-269%, Komenitiap 3axora o obnuiayuorum ogrocuma I, 2.
nspame (yp. braarojesuh Bopucnas, Bprera Kpyss), Beorpag, 1983, 929.

35 IlyHoBaxkHa je ofpenba yropopa KojoM ce onpebyje HajBUIIM M3HOC HAaKHAJE, aKO TaKO
ozpehenn M3HOC HUje y OUUITIENHOj HeCpasMepy Ca IITETOM, 1 aKo 3a ofpehern crydaj
HUje WTO Apyro 3akoHoM ofipebeno (Cxmua, wi. 210 cT. 2).

36 B.wum 210 ct. 3 Ckutje 3a 3aKOHUK O O6/IUTaIjaMa ¥ YTOBOPUMA.
37  B.wum 210 ct. 4 Cxuiie 3a 3aKOHMK 0 OOIUTalMjaMa 1 yTOBOPUMA.

38  YKONIMKO YyrOBOpHMIM eMMMUHHUILY ofpeheHe 06aBese KapaKTepUCTHUUHE 3a KOHKpeTaH
YrOBOp WM CMame HBHUXOB 00MM, pafy ce 0 HeMMEeHOBaHOM yroBopy. HeummeHoBanu
YTOBOPY HICY HOCEOHO 3aKOHOM PeTy/IMCaHN, HUTH Ha3BaH!U MOCEOHIM UMEHOM IIOIITO
ce y MpaBHOM IIPOMETY peTKo jaB/bajy. C 063mpoM Ha mpmHIMI cnobofe yroBaparma,
YTOBOPHIIIM ¥IX MOTY IIyHOB)KHO 3aK/by4NTH, CBE JOK HICY IIPOTHBHY jABHOM IIOPETKY,
[PVHYHNM IIpoIycuMa 1 fo6puM obndajuma. Ha mux ce mpuMemyjy omra Ipasuna
yrosopHor npasa (Crno6onau Ileposuh, Obnuiayuoro tipaso: krwuia ipsa, 1990, 192).
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II1 Ersonepanyone Knaysyie y CpIICKOM IIO3UTUBHOM IIpaBy

ITpempaa cy oppenbe o yroBOpHOj OATOBOPHOCTM 32 IUTETY AMUCIIO3MU-
TUBHE NIPUPOJie, 3aKOHOJABAl] jeé ayTOHOMMjJ BO/b€ YTOBOPHUX CTPaHa OBJie
nocraBuo rpanune. Kako mpunmukomM orpaHmnyema Win UCK/bydema AyXKHU-
KOBE OfITOBOPHOCTM He O JOIIIO 0 IOTEHI[Mja/THUX 3/I0yIoTpeba mim He-
npaBuyHOr omrehema IOBepyola, MpONNCaHA Cy MMIIEpAaTMBHA IpaBUIA
KOje YTOBOPHMIIM MOPajy ITOLITOBATU IIPUIMKOM MOAU(UKOBamba 3aKOHCKIX
IpaBua O YTOBOPHO] OITOBOPHOCTI.

[Ipema ommTyM IpaBWIMMa, YTOBOpPHE Ofpenbe KojuMa ce ypebyje
OZICOBOPHOCT 3a IIOBpefly oOaBe3e He CMejy OMTU y CYIPOTHOCTU ca IIpu-
HYIHUM TIPOTIMCUMA, jABHMM IOPETKOM u mobpum obuuajuma.’’ Ocum
tora, 300 npomnucyje nocebHe ycoBe 3a HUXOBY IYHOBAXHOCT. 3aKOHO/A-
BaIl Y WI. 265 Koju HOCK Ha3uB ,,Oipanuterve U Uckvyuerbe 0gio60PHOCTAU"
OpPUCTyNa Kaay3y/lamMa O MCK/bY4ely M OrPaHMYerby OATOBOPHOCTM Kao
OfIBOjeHMM MHCTUTYTMMA,  TIpomnucyjyhm Hajupe rpaHuie yroBapama Kia-
y3y/na KojuMa ce OffrOBOPHOCT UCK/byuyje (cT. 1 1 2), a 3aTuM rpaHuIie npu-
JINKOM yroBapama KIay3y/a KojuMa ce OATOBOPHOCT orpaHn4aBa (CT. 3 1 4).

Hajmpe, nponucano je ma ce ofroBOPHOCT AY>KHMKA 3a HaMepy MU
Kpajiby HeMaxmy He MOXKe yHATIpel YTOBOPOM MCKBYduTH.’? Ako mpu-
MEHMMO IIPaBWIO TyMauewa argumentum a contrario, ciegu pa je moryhe
IYHOBa)XHO UCK/bYYUTU OJTOBOPHOCT, CBE JIOK Ceé TaKBO MCK/bydeme He
omHOCH Ha Hamepy wmn Tpy6y (kpajiy) Hemaxmy." Peujy, mpehytno je
JI03BOJbEHO MCK/byUelhe OIFOBOPHOCTH 3a CITydaj obuuHe (7Take) Hemaxme.

39  B. Vizner, 1079-1080.

40  TIpuaypHu npomycu o6yXBaTajy CBe MMIIEPAaTHBHE HOPMe IOHETe Off CTPaHe 3aKOHOJIaBHe
B/IACTH. JaBHY HOpefaK uyiHe GyHAaMeHTaTHM IIPYHIMIN Halller TIpaBa — OIIIITA Havesa
U IPVHIMIMN KOja IIPOXKMMAajy LIeJIOKYITHIM PaBHY CHCTeM, @ He CaMO Hadesla IIPOICaHa
YcraBoM (HHOp. y OOMUTallMOHOM ITpaBy HadelIo 3alllTUTe Clabuje CTpaHe y YroBOpY
nponucaro y 300). ITox mobpum obudajuma mofpasymMeBaMo HOPME O MOPATHOCTH,
o obuuajuma caBecHux pysu (Mapko Byphesuh, Iparan Ilasuh, ,Hekonuko mucnu o
orpaHmyenuMa c1obofe yroBapama cafp>KiHe yroBOopa y HallleM CaBpeMeHOM IpaBy',
Ilpaso u tipuspega, 6p. 7-9/2016, 49, 53, 57-58).

41 Dbpanka Jesbuh, ,,Jick/bydeme 1 orpaHnYere yroBOpHe OATOBOPHOCTH Y CPIICKOM IIpa-
BY", Cpiicka fionutiiuuxa mucao, 6p. 4/2017, 204.

42 300, u9n. 265 cT. 1.
43 1. Jankosel, 366-367.

44 [I. Mutposuh (1983), 930. O6uyHa HemaXkba ce MOXe jaBUTHU Y HEKOIUKO OOMMKa: a)
cBecHa Hemaxwa (culpa levis lihuria); 6) HecBecHa Henaxmwa (culpa levis negligentia);
B) Ia)XIba Maiba Of MaXKmbe JoOpor gjomahmHa, ogHOCHO mpuBpenHuka (culpa levis in
abstracto); U T) IaXba Mama Off IIaXIbe Koja ce MOoKasyje 3a colcTBeHe ctBapu (culpa
levis in concreto). IToctymajyhu ca cBeCHOM HeIaXXOM, KOJ| JYXXHMKA IOCTOjU CBECT
Jla yCTIel UCIyera MoXe Johu Jo 1TeTe 3a MOBEpHOLA, alu Bepyje Aa fo mTere Hehe
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ITyHOBa)KHOCT K/lay3yna KOjUMa Ceé YrOBODHAa OATOBOPHOCT MCK/bydyje je
HeCTIOpHA U y Halloj cyackoj mpakcu.’” 3ampaso, yroBapamem ersomepa-
IIJIOHe KJ/Iay3y/ie Ce y jefHa4YMHy YBOJM HOBA OKOJTHOCT Koja IIpeTeXke Haj
YMIEHNUIIOM Jla Cy VICIIYHheHM CBU YCIOBM 32 3aCHVBaMhe YTOBOPHE OIrOBOP-
HOCTH U CTIpedYaBa meHo 3acHuBame.’® OcuM orpaHimdersa Koje ce OHOCH
Ha CTelleH KpUBUIle Y KHIUKA, CyJl MOXKe Ha 3aXTeB 3alHTePecOBaHe yTOBOp-
He CTpaHe IIOHMILITUTY ¥ YTOBOPHY ofpen0y O MCK/by4ermy OATOBOPHOCTH
3a 00MYHY HeIaXXIby, aKO je TaKaB CIIOpasyM IPOM3AMIA0 U3 MOHOIOJICKOT
IIONIOXKaja MY>KHMKA WM/IM YOIIIUTE Y3 HEPaBHOIPABHOI OZHOCAa YTOBOPHUX
crpana.”’

Tum mpe mwro je mox ofpebeHMM ycnoBMMa [JO3BO/BEHO UCK/bYUelbe
YTOBOpHE OTOBOPHOCTM, JIO3BO/bEHO je U IbeHO orpaHmuerme. IlyHoBa-
XKHa je ofpen6a yroBopa KojoM ce oppelyjy HajBuIIM M3HOC HaKHafie, aKo
Tako ofipeheHV M3HOC HUje y OYMITIENHOj HecpasMepy ca IITeTOM ¥ aKo 3a
ompehenn cydaj muje mro apyro sakoHoM oxpebero.*® IIpurom, yrosop-
HYIIM YeCTO OBAKO ofpeheHy HaKHaJy NOTPENIHO HAa3WBajy ,yTOBOPHOM Ka-
3HOM“ WM ,IIeHAIMMA", alM CYJOBY OBaKBe K/ay3y/e NPAaBUIHO CMATpPajy
JTOBOPHUM OTpaHM4ereM OfiroBOpHOCTH (falsa nominatio non nocet).*® Y

mohm mmu pa he je mohu cipeunTu. Y cmydajy HecBecHe HeTIaKibe, JY>KHUK HUje CBECTaH
MoryhHOCTY HacTaHKa LIITETe, /M je TO MOTAao VI 6110 y>KaH 6UTH ¢ 063MpOM Ha JIMIHA
CBOjCTBa U OKONHOCTU cny4aja. Kox culpa levis in abstracto ce maxkwa Iy>KHNKa IOpean
ca mocTymnameM fobpor fomahnHa (IpMBpegHNKa) y KOHKPETHUM OKOIHOCTUMA, a KO
culpa levis in concreto ce 1beroB CTelleH NMaXkKibe MPUINKOM UCIyHherba obaBese MOpenn
ca MaKHOM KOjy MHade IMoKasyje nocrymajyhu y concrsennm crBapuma (T. Janunosuh
(2012), 217-218).

45 Bpxosunu cypn lpue Iope je Hamao fa je rapaHUujcKa Kaay3y/la KOjOM ce UCKIby4yje
OITOBOPHOCT 32 HAKHAJY IITeTe 300T CTajarba MallliHe TyHOBa)KHa KaJja ce OATOBOPHOCT
3a HEJOCTATaK 3acHMBA Ha 00MYHO] Hemaxkmby nmpoussohada (Bpxosuu cyn Lpae Tope,
Pes. 314/89 op 6. 10. 1989, mocTymnHO Ha afpecu: propisi.net, 31. 3. 2023).

46  b. Jesbuh, 204.
47 300, un. 265 cT. 2.
48 300, um. 265 cT. 3.

49 TIlpumepa papmm, IpeTIVIATHUK ce 06aBe3ao fga he MoOWIHOM omeparepy MCIUIATUTI
»lIeHajie“ y BUCVMHM YTOBOpHe IIpeTIUIaTe 3a IepMOJ Off pacKufia yroBopa O MCTeKa
Tpajara YTOBOPHOT OJHOCA YKONMKO PAacKMHE YTOBOp WM TIPOY3POKYyje pPacKup,
yroBOpa Tako IITO He M3BpIIaBa HpeyseTe obasese. HakoH 1ITO je MOOMIHM omepartep
jeMHOCTpaHO PACKMHYO YTOBOD YCI€Nl HEM3BpIIEHAa ¥ TY)XMO TNPETIVIATHMKA DPaan
HaIUIaTe ,IIeHasa‘, IPeTIUVIaTHUK je TBPAMO fa je MOOMIHOM oIeparepy 3abpameHO
Tla HamIaTK IHeHaze mpema 4i. 45 cT. 1 Tay. 3 3akoHa o 3amTuTy noTpomada. Cyp je
YTBpAMO [a C€ OBII€ HE palyl O II€Ha/INMa y CMUCITY M3HETOI YlaHa, Beh O OrpaHNYeHYy
HakHaje wrete 13 Wi. 265 300 (mpecyna [TpuspenHor cyna y beorpany I1-3098/2019 op
7. 10. 2020. ropuHe, apxusa [IpuBpenHOr cyfa). 3a pasinKy of KIaysyle O OrpaHUYeHbY
OITOBOPHOCTH KOja HacTaje carlacHourhy yroBOpHNMX CTpaHa, IleHale Moxke mapehm
CYZA Ha 3aXTeB IIOBEpPMOIIA KaKO OV MPMHYAMO NY>KHMKA Ja M3BPIIN CBOjy HEHOBYAHY
obaBe3y Koja je yTBpheHa MpaBHOCHOXHOM cyfnckoM opiaykoMm (B. 300, wi. 294).
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Cnyqajy OrpaHmndverba BYICMHE HaKHa[e IIOBEpual JIMa IIpaBO Ha IIOTIIYHY
HaKHaJy aKo je HeMOryhHOCT mcmymema o6aBese MpOy3pOKOBaHAa HAMEPHO
VIV KPajlbOM HElaKIbOM ,T.[y)KHI/IKa.SO

IV Orpannyema NpMINKOM yropapama
€3rOHEepalIOHMX K/Iay3yia

OrpaHndema IPUINKOM YyroBapama er3soHepallMiOHMX Kiay3yaa Mo-
)KeMO TIOJe/INTY Ha OIIITA, KOja Ba)ke 3a CBe YTOBOPHe ofpepde, 1 moce6-
Ha orpaHmuema koje 300 mpomucyje y wi. 265, cnenugudHa 3a ogpende
KOjUMa Ce€ YrOBOpHAa OfITOBOPHOCT MCK/by4dyje mamu ymamyje. Op ommrmx
orpaHnyerma M3ABOjuheMO Havesl0 CaBeCHOCTM M IOLITEHA Koje MMa Ba-
JKHY Y/IOTy TIPMIMKOM yroBapama Kay3y/a ersoHepanuje. Y IOTOBbY TPyIy
ybpajamMo orpaHmnyera Koja ce OfHOCe Ha: a) CTeleH KpuBuile; 6) HepaBHO-
IpaBHM II07I0XKaj YTOBOPHNX CTPaHa; B) Hecpa3Mepy usMehy HacTane mreTe
u ofpebeHe HakHaJe; T) Apyra 3aKOHOM IIPOMMCAHA OTpaHNYeHba.

1. Ipanune yroBapama Kiaay3yia oppehene Hauenom
CaBECHOCTM ¥ MOLITEHA

Cpricky 3aKOHOAaBal Hajlake YTOBOPHMUIMMA a IIOCTYIIajy CaBeCHO
U TIOIITEHO, C jeffHe CTpaHe, OIIITOM K/Iay3y/IOM ¥ HM30M HOCeOHNX Ofipesi-
6u, ¢ mpyre crpane. Tako wi. 12 300 npomucyje 5a cy cTpaHe IPUTNKOM
3acHMBama OOMUTAlMOHMX OffHOCA M OCTBapuBama IpaBa 1 obaBe3a U3
TUX OffHOCa Jy>KHe fla ce IpUApPKaBajy Hauesa CaBeCHOCTU U nowrerma.”!
Ocum umrupasor Hadena, 300 cafpxxu Bullle IOCEOHUX OfpendM Kojuma
3a0pamyje KOHKpeTHe OO/IMKe HeCaBeCHOT 1 HeINOLITEHOT IOCTYIama.

CmraHO oBOM Ciry4ajy, KopucHuk I'CM Mpexxe 06aBe3ao ce MOOMIHOM OIeparepy ja
he y cmyuajy packupa yrosopa npe poka of TOAMHY JJaHa IUIATUTH ,,yTOBOPHY Ka3HY“ y
M3HOCY IpeocTanyx npermiara. CyJ je yTOBOpHY KasHy Ha3Bao ,yTOBOPEHOM LITETOM
U 06aBe3ao TY>KEHOI KOPUCHMKA (KOjU je pacKMHyo YroBOp IIpe MCTeKa pPOKa Off
TONMHY [aHa) Ja IUIaTH IPeoCTala AyroBama olepaTepy IO OCHOBY 4iI. 265 cT. 3 (B.
npecyny Bumer Tprosunckor cyza, Ibk. 6107/08 ox 29. 1. 2009, Bunitier cygcke tipaxce
apuspegrux cygosea, 6p. 1-2/2014, 79-80). YroBopHa Ka3Ha ¥ YyTOBOPHO OIpaHUYEbE
HaKHaJle IITeTe Cy ABa PasAMuuTa MHCTUTYTA. YTOBOPHA KasHa je JIMYHO CPENCTBO
o6e3behema koje ce cactoju y ofpeheHOj HOBYaHOj MM [PYyToj MaTepujaTHOj KOPUCTI
KOjy ce IyXXHNK obaBe3yje Jia IIpefia y CIydajy fa ob6aBe3y He WCIYHM VM je VICITyHM
ca 3akaumbemweM (JakoB Papuunh, O6nuiayuoro upaso: o geo, 11. nspame, 2017,
371). Moxe ce yrOBOPUTH caMO KOfj HEHOBYAHMX 0baBesa.

50 300, um. 265 cT. 4.
51 300, un. 12.

52 T. Dauunosuh (2012), 239. Ilpumepa papu, onpende KojuMa 3aKOHOABAL] CAHKIIMOHMIIIE
senmeHauku yropop (300, un. 141), Heke ofpenbe omuTtux ycnosa yrosopa (300, ur.
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OBI[e TOBOPMMO yIIpaBO O Ol'[U.ITOj 011pe;161/[, OOHOCHO CaMOM Ha4ely CaBecC-
HOCTU U IIOIITECH:A.

Hayesno caBecHOCTM M TIOLITEHA, KaO jeflaH Off OCHOBHMX IPUHIIMIIA
YTOBOPHOT IIpaBa, CyJ y3UMa y 003up M Kaja OfjIydyje O IyHOBKHOCTU
€r30HepalyioHe Kiaysy/e. YTOBOPHe CTpaHe Koje Oflyde Ja CBOjOM BOJ/bOM
MOfUQNKYjy 3aKOHCKA IIpaBMIa O OfTOBOPHOCTM 3a CIy4Yaj HEUCHYHbeHa,
MaH/bUBOT WM HeOIaroBpeMeHOT MCIYHerha, TO MOPajy YIMHUTU IIOCTY-
najyhn y ckmajly ca M3HETMM HadesloM.

Kako cyz mpumemyje NpUMHINUII CaBECHOCTU ¥ IIOLITEA Ha CIOPHY
Knaysyny ersoHepanuje? CafipKiHa Hadesla 3aBUCK Off KOHKPETHUX OKOJI-
HOCTHM YTOBOPHOT OJHOCA M MOHAlIalba YTOBOPHUX CTPaHa, OJHOCHO OHO Ce
10 TTOTPe6Y KOHKPETU3yje Kao peieBaHTaH KPUTEPUjyM IMOHamama.”> CMa-
TpaMo Jja ce 3Hayaj Hayea CAaBECHOCTU M IIOLITeha Y KOHTEKCTY er3oHepa-
IMOHMX KJIay3y/ia Or7efia y MOHallaby YTOBOPHUKA KOMeE K/Iay3y/ia KOPUCTH.
ITeposuh nctuye fa je jemHa ox o6aBesa obyxsahena oBuM HauenoM ,,00aBe-
3a objanImbera, HAPOUNTO 0baBe3a MpujaBe, OHOCHO caomTema“>* V3 Tora
CTIefiy Jia je Taj yTOBOPHMK JIy>KaH Jla CayTOBOPHMKA YIIO3HA Ca K/Iay3y/IOM U
IpefoYy My IpaBHE MOCIENMIIE Y CTy4ajy MOBPefie yTOBOopa.

MebyTnm, cama unmeHNIa Ja YTOBOPHMK YMja jeé OATOBOPHOCT KIIa-
y3y/lOM MCK/by4€Ha MM yMalbeHa HHje YIO3HAO APYTy CTPaHy ca HeHOM
CaJIp>)KMHOM He 3Ha4YM HY>KHO /Ia je YTOBOp 3aK/by4eH IIPOTMBHO Hauesy ca-
BeCHOCTHU 1 momTera. OBJie HajIpe y3uMaMo y 003Mp fla yTOBOpHe CTpaHe
VIMajy CyHpOTCTaB/beHe MHTepece, CBaKa TeXM fia 3a cebe CTUITYINIIE IITO
IIOBOJbHUj€ YTOBOPHE ofpenbe. 360r Tora 61 6110 yTONMjCKM OYeKMBaTH Ja
CBe OTKPMBAjy jemHa Apyroj. Vmak, He MO)Ke IIOCTOjaTy HY IOTIIYHA HeOpu-
ra o uHTepecuma jpyre crpase. IIpobnem mocroju ako mely yrosopuuum-
Ma IIOCTOj¥ 3Ha4ajHa AUCIpoNopnMja y nHbopMaumjaMa Koje OHI MMAjy 1
IbJXOBOj JOCTYIIHOCTH, OGHOCHO CPe[ICTBMMA KOja MM CTOj€ Ha pacIojaramy
ma no wHdopmamuja mohy.>> Jlo sHavajme acumerpuje wmHbOpMaImja
HEeCYMIbMBO JIO7a3M OHJIa Kajia jeflHa YyTOBOpHA CTpaHa ypebyje cappxmuy
YroBOpa, a Apyra TaKBOM yrOBOpPY IpUCTyIa, 6e3 MoryhHOCTH #a mperosapa
0 BberoBuM oapenbdama. Tako, moce6HM ITpaBHY 3HaYaj Ha4ela CABECHOCTH U
HOLITEhA MO/IA3K IO M3PaXKaja MpM OIyYMBaKy O MYHOBaXKHOCTM €T30He-
palVOHUX KJIay3y/la y yroBopuMa Io mpuctymy. IIpumepa pany, BpxosHu
IpUBpPETHN CYZ je Of6Mo fa KIay3yay Yy OBaKBOM yrOBOPY IPYXKM IIPaBHY

143), mpeBapa kao MaHa Bobe (300, wi. 65) NMpefcTaB/bajy KOHKpeTH3alujy Hadena
CaBeCHOCTH ¥ MOLITEeH:A.

53  T. Hanunosuh (2012), 240.
54 C. Ileposuh (1995), 18.

55 Cuexana JJabuh Huxwuhesuh, dyxnocili obasewitiasarwa ipu 3akmwyuery yiosopa,
TOKTOpCKa aucepTanuja, beorpazn, 2018, 99-100.
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3amTuTy, HaBofehy fja cy TakBe Kyaysyse ,,y CyIIpOTHOCTH ca ofipefibama o
THOLITEHY 1 CaBECHOCTH KOje BaKe y IpoMeTy', 6e3 063ypa Ha TO fja /u Cy
YTOBOpPEHe 3a CIy4aj HeUCIyHbeba UM 3a/[0Lbetba Ca UCITyheheM YroBope-
He o6aBese.”® [Tputom, [Janumosnh Iofaje Ja CTPOrocCT CyJoBa IPUINKOM
pasMarpama €rsoHepalliOHMX Kjaysy/la y yroBOpMMa IO NPUCTYIy Huje
criennUYHOCT Halller IIpaBa, Beh je mpuxsaheHo y Hal[MOHATHUM 3aKOHMMA
eBPOIICKOT HOJIpyyja, YaK ¥ Ipe XapMOHM3aIuje TIPommca.”’

2. Ipanune yropapama Knay3yna ogpehene creneHom KpusBuiie

Bupenu cmo na cy cynosu u npe fonoutema 300 yckpahmsanu npasHy
3aLITUTY UCK/bYYelby U OTPaHIYehY YTOBOPHE OATOBOPHOCTH 32 LITETY KOja
je IpOy3pOKOBaHa HAMEPHO VIV IPyOOM HemaXXbOM. YKOIMKO OY ce JyXHU-
Ky KOjI je IOCTYIIa0 Ca TEXXMM CTEIIEHOM KPUBMUIiE HO3BOIMIO A Ce II030Be
Ha er30HEpaLVIOHY KIIAy3yIly, UCHyHele 00aBese 3aBUCIIO 01 MCK/BYIUBO
Of] WeroBe Bo/be 1 Haxobemwa.” VI3 yIia moBepuona, CTylamwe y yrOBOPHU
omHOC 611 61710 6ecMucIeno.” Y OCyCTBY OBaKBOT OTpaHIYeRa, IPAaBHA CH-
rypHOCT 61 617Ta 036U/BHO MO/bY/baHa 1 AoBefieHa y muTame.’® Ocum Tora,
Ly>XHUK Ce He MO>XKe [I03BaTy HY Ha 3aKOHCKe ofipeiOe O OTpaHMYeby Ofro-
BOPHOCTM Ha IIPEABUAMBY LITETy aKo obaBe3y HMje VICITYHUO KaKo je yroBO-
peHo noctymajyhu HaMepHO Wiy ca rpyOoM HemakmoM.”  Tum mpe He 6u
OMI0 pasyM/bUBO [ja My ce oMoryhi mosuBarme Ha yroBopHe ofpenbe.

Y HaureM NpaBy HUje [JO3BO/bEHO IPETXOFHO YTOBOPUTH VICK/bYUerhe
Ly>XHUKOBE OffFOBOPHOCTM 3a ILITETy 300r HENCIIyHermha YrOBOPHe 0baBe-
3e Koje 61 O6M/I0 M3BpILIEHO HaMEPHO WM KPajiboM HemakmboM. EBeHTyan-
HO yTOBOpeHa OBakKBa ofjpenf6a cMarpama 6u ce HmmraBom.’? IlTaBme,

56  Pemrewe BpxoBHOT ImpMBpenHOr cyaa, ci1. 803/68 ox 10. 9. 1968. (T. Haunmosuh (2012),
243, ¢u. 437). HarnmamasaMo fja ofyIyKa cyfa moTude us 1968. ronute, y BpeMe Kafia Cy
Ha yroBOpe IpMMebMBaHe Y3aHCe Koje Cy 3abparmuBajie yroBaparme er3OHepaIiyioHMX
KIaysyna (B. rope).

57 T. Janunosuh (2012), 243.

58 b. Jeshuh, 207.

59  W. Jaukosew, 374; T. Janunosuh (2012), 214.

60 C. Ileposuh (1995), 604.

61 1. Janxose, 374. IIpaBuio je na nmosepuial Koju je IpeTpIieo ITETY YC/el HeNCITyhetba
yroBopHe o6aBese MMa IIPaBo fja Of [Y>KHMKA 3aXTeBa HAKHA[Y IPefBUANBE IMOBIUHCKE
mrere. OHa 00yXBaTa CTBAPHY LITETY U U3IyO/beHy HOOKT KOjy je FYXKHMK MOTao fa
IIpeABUAM Y BpeMe 3aK/byuelha yToBOPa Kao NOTeHIMja/lHe [IOCIefuLle II0Bpesie yToBopa,
¢ 063UpOM Ha YMIeHMIIE KOje Cy My Taja 6wie wa Mopasne 6utn mosHare. Mebhyrum,
aKo je MYXKHUK IPUIMKOM HeVCIyherba 06aBe3e MOCTYIIa0 IPEBapHO, ca HaMepPOM WM
rpy6oM HelmaXioM, IIoBepuIal] MMa IPaBo Jla 3aXTeBa LIeIOKYIIHY MMOBMHCKY LITETY, a
He camo npenBuauBy, npema 300, 4. 266 ct. 2 (M. Kapanukuh Mupnuh (2013), 46-47).

62 B. Vizner, 1080.
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ersoHepalyoHa K/Iay3y/a 3a C/Iy4aj HaMepe W rpybe HellaKibe je HUIITaBa
YaK U Kajia ce pajyu o jefHOCTpaHO obaBesyjyhem yrosopy. CxopHO TOMe,
TO3BO/bEHO j€ MCK/bYYUTU WIM OTPAaHUYUTU OATOBOPHOCT MCK/BYYMBO 32
CTy4aj 0OMYHe HellaXKmbe.

Takolbe, ykonnko yroBopHa OATOBOPHOCT [y>KHMKA HUje VICK/bydeHa
Hero caMo OrpaHNYeHa, IoBepwan he MMary IpaBo Ha IOTIIYHY HaKHa-
Iy aKo je HeMOryhHOCT ucIymerma obaBese MPOY3POKOBaHA HAMEPHO WM
KPajibOM HENa)KIbOM ,uy)I(HI/IKa.63 [Tpumehyjemo fa 3akoHOAaBal] OBJe TO-
BOPM CaMO O HeMOIyhHOCTH UCITyHeHba, IITO IOApasyMeBa CUTYyalyjy Kaja
3a Iy>KHUKa HMje M3BOM/BUBO Jja VICHYHM 00aBe3y y Le/MoCTH (HeUCIybembe
yroBopHe ob6aBese). MebhyTtum, ga mm oBa 3akoHcka ¢opmynanuja o06y-
XBaTa JCHYHEHhe Ca HeJOCTaTKOM (HENpaBWIHO, MAaH/BMBO VCIYHEHmbe) I
UCHYbemhe ca 3ajolmemeM (HeOIaroBpeMeHoO KCIymebe)? JaHKoBel Ha
IIOCTaB/bEHO IIUTambe OfTOBOpA ITO3UTUBHO, HaBofiehu fa Hema pasjora #a
LUTKpPaHy ofpendy He IpUMebYjeMO Ha OMIO KOju BUJ IIOBpefie YTOBOPHE
obaBese Kaja je JY>KHUK IIOCTYIIa0 HaMEPHO MIN Ca TPyOOM HENa>KHOM.
Mutposuh foHeKIe CTOju Ha MICTOM CTaHOBUILITY, cMaTpajyhm ma 6u 6ummo
HPOTUBHO Hauely CaBeCHOCTY M IOIITEeHha OMOTYRNUTI TY>KHUKY KOjU KpIIN
yroBopeHy o6aBe3y IOCTymajyhu ca TeXWUM CTelleHOM KpMBHIE, [a ce II0-
30Be Ha peCTPUKTMBHY K/ay3yny. IIpeMa meMy, HeCIOPHO je Jia ce IUTHpa-
Ha ofipefiba MpuMelbyje y CIydajy HelpaBUIHOT ucHymerma. MehyTtum, xop
He6/TaroBpeMeHOT UCIybema, Mutposuh pasinkyje HaMepHO 3aJ0Lbene U
3aJIoLbebe 13 Kpajibe HellaXme, Te CMaTpa Aa ce ofpenda MMa IpYMEeHM-
TY CaMo aKo HocToju HaMmepa. CylpoTHO, y CIy4ajy 3afolbera U3 Kpajibe
HellaXmbe, JY)KHUK ocTaje 3amTrheH Kiays3ynoM, Te ce leroBa OfrOBOPHOCT
orpannyasa. Kao obpasnoxerme, MutpoBrh HaBomm fa 61 3akoHOpaBall,
fia je >Keleo, M3PUUUTO NPEABUAEO fla TMIOBEPUIALl ¥Ma NIPABO HA HOTIYHY
HaKHaZly y CIy4ajy 3aKallliberha Y UCHYHbemhy obaBese IIPOY3pOKOBaHE Ha-
MEpPHO WM KpajiboM HemaKmboM. Takobe, oH mcTude ma ce oBfe pajy caMo
0 OTpaHMYerby OITOBOPHOCTH (He O MCK/by4emy), cTora he moBepmial ca-
Kako mobutu yHamper oppebeHy HakHajgy Koja Mopa 6uTM y cpasmepu ca
IpeTPIUBEHOM LITeTOM. AKO CpasdMepa He IIOCTOju, OHJIA ce IpKMembYje Tpehn
ctas . 265 300.9,% Ynynn ce ga nma Buie Ba/baHMX pasiora sa TyMaderme
Koje JaHkosel npuxsara. Hamepa u Kpajia HemaXrba ce y HalleM IIpaBy
usjenHavuaBajy (culpa lata dolo aequiparatur). Vlako oBO Haueno BaXKu y Ofi-
HITETHOM IIpaBy, CMaTpaMo Jia ce y cKiafy ca wI. 269 300 Moxe IpUMEHUTHI

63 300, um. 265 crT. 4.
64 V1. Jankoser, 374.

65 IlyHoBaxHa je ofpenba yropopa KojoM ce ofpebyjy HajBMIIM M3HOC HaKHaJe, aKO TaKo
ofipeheHn M3HOC HUje y OUMITIEHO] HecpasMepy ca LITETOM U akKo 3a oxpehenn cmydaj
HUje WTO Apyro 3akoHoM oppebeno (300, un. 265 cr. 3).

66 . Mutposuh (1983), 933.
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M Ha YroBopHy ofrosopHocT.®’ Pamu ce o omimTem Hauemy O6MUraIOHOT
TpaBa, Koje M3/Tasy M3 OKBMpA JeMMKTHe ofroBoprocTu.®® Hamme, Hamr 3a-
KOHOJIaBal] y HAMePY He IPENOo3Haje TOMMKO CHa)KaH MOPaTHM €/IEMEHT, KOju
61 Y jacHO pasaBojuo off rpy6e Hemaxmbe.*

Pasnmukyjemo nBe cutyanuje. IIpBo, moryhe je ga yroBopumiyu nspu-
YNUTO YroBOpeE Jia ce AY>KHUK ocnobal)a onroBOPHOCTY MM Ce HeroBa Ofi-
TOBOPHOCT yMamyje y CIydajy Hamepe win rpybe Hemaxme. OBakBa erso-
HepallMoHa K/ay3y/la ce CMaTpa HMIITaBOM — CYJ NpuMemyje onpendy o
memuMiraHoj HumTasocTi.’’ Be/bkosuh TBPIY fla 61U ce TaKBa KIaysya cMa-
Tpana Henoctojehom.”! Vako Hu y jemHOM CTydajy Kmaysyna He IPOU3BOTY
IpaBHO JIejCTBO (IIpaBHe MOCTeAMIe Cy UCTe OMIO fla K/Iay3yny TpeTHpaMo
Kao Hemocrojehy nmm HumraBy), cTaBa cMo Aa ce BepkoBuheso rmepmmre
MO)KE OCIIOPUTHM, MOMITO je KJay3y/la CyIpPOTHAa IPBEHCTBEHO MPUHYIHUM
IPONMCKUMA, TIpEMa TOME AIICONYTHO HUIUTaBa. JIpyro, yroBOpHMLM MOTY
CTUITY/IMCAT €Tr30HEPALMONY K/Iay3y/y Y KOjOj Ce CTEIleH KPUBMUILE Iy>KHMKA
VSPUYNTO He ToMumbe (Hmp. ,,Jly>kHuk Hehe ofroBapatyi yKONMMKO MCIYHU
o6aBesy ca fleceT fjaHa 3aKalllbera.  UIN ,,Y CTy4ajy HEUCIyHeibha yTOBOPHE

67 Yxonuko oppen6ama OBOI OfcCeKa HUje APyKduje IPOMMCAHO, HA HAKHAZY OBe ILITETe
CXOJIHO Ce IpVMemYjy ofipefide OBOT 3aKOHA O HaKHaju BaHyropopHe mTeTe (300, .
269).

68 Haueno mosHaTo U IIOf, HasuBMMA ,lata culpa plane dolo comparabitur® u ,dissoluta
enim negligentia propre dolum est“ motude M3 PUMCKOT IIpaBa, a KOHLENTYaIM30BaHO
je y moctkmacuaHoM nepuony (Reinhard Zimmermann, The Law of Obligations Roman
Foundations of the Civilian Tradition, Oxford, 1996, 209).

69 Mapuja Kapauukuh Mupuh, ,,Orpanndera ofroBOpHOCTH 3a IITETY Y CPIICKOM IIPaBy',
Ananu Ilpasnoi gaxynisieinia y Beoipagy, 6p. 1/2012, 259, ¢u. 38. Op Hauena culpa lata
dolo aequiparatur Hale npaBo 1o3Haje oxpebheHe nsyserke, Takohe y obmacTu fenmKTHe
oznroBopHocTit. To cy fUpeKTHA OATOBOPHOCT 3aIIOCIEHOT 3a LIITETY KOjy je Ha pafy UIn y
Be3 C pafioM HaMepHO Ipoy3pokosao Tpehem miiy (300, wi. 170 cr. 2) 1 HeMoryhHOCT
Ia mpebujameM IIpecTaHe MOTPAXMBAIbE HACTAIO HAMEPHNM IPOY3POKOBAambeM IITETe
(300, un. 341 cr. 3) (M. Kapauukuh Mupuh (2012), 259-260).

70 1. Mutposuh (1983), 933. B. 300, u. 105.

71 Jparocnas Bemkosuh, Komenwitiap 3axona o obnuiayuonum ogrocuma (II xwuia):
Onwitiu geo 3axkorna o o6nuiayuonum ogHocuma, beorpap, 2020, 130. [Jok je 3akoHOaBAL]
[IPUXBATHO IIOfielly HENYHOBAXXHMX YroBOpa Ha (alCOMyTHO) HMINTAaBe ¥ PYLUBUBE,
IIpaBHa TeOpuja MO3Haje U Kareropujy Henoctojehux yropopa. Herocrojehn yrosop jecre
YTOBOp KOMe He[loCTaje HeKM Off CYLITMHCKMX e/IeMEHTa, OHOCHO IIPU YMjeM 3aK/byuery
HYCY OM/IM MCITyHeHM CBY OMTHM YCTOBM 3a HacraHak. OBfie ce He pajyl caMo O TOMe
la YTOBOp He IIPOM3BOAY IIpaBHa JejcTBa, Beh Ja HUje HacTao HM Kao MpaBHU aKT, Kao
[IpaBHa YMEbEHMIA, IIOLITO je MPOLleC CTBapama yropopa octao HepospureH (KarapnHa
IHonosuh bojuh, ,Henocrojehu yrosopu®, Ananu Ilpasrnoi gaxynitieitia y beoipagy, 6p.
2/2011, 264-265). Hema wak HM CIIO/BHOT HpMBHUAA fa yroop moctoju (J. Papumnh,
1865). OBakBU yroBOp¥, IOIYT AICONTYTHO HUIITABUX, HE MOTY IPOM3BECTH HUKAKBO
IIPaBHO [I€jCTBO, T€ C IPAaKTUYHOI aclleKTa pas/MKoBambe Hermocrojehyx u amcomyTHO
HUIITaBMX YTOBOPA HUje pe/leBaHTHO.
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obaBe3e, JY)XHMK MMa o6aBe3y fa MCIIATM HAKHAAY LITETe Y M3HOCY Of
HajBuire 20.000 guHapa.“). Taga kaysyna Huje cama 1o ce61 HMIITaBa — OHA
HJI TEKCTOM HJ HAMEPOM CTpaHa He mpefBuba MCK/bydere OATOBOPHOCTH 32
HaMmepy Wiy rpy0y Hemaxiy. MehyTum, yKOIuKo je By>KHUK IpUINKoM (He)
NICIIyHemba CBoje 0obaBe3e MOCTYIMO Ca HAMEPOM WM IPybOM HEMaXHOM,
HeMa MecTa IIPYMeHN YTOBOPeHe er30HepalioHe K}Iaysyne.72 [Iputom, TepeTt
[OKa3MBama fia je JYXKHUK [OCTYINO Ca HAMEPOM MU KPajibOM HEeaKmbOoM

JIEXXN Ha IIOBEPUOLLY.

ITpaBuno o Tepery JoKa3uBamwa HaMepe wum rpy6be Henaxme Jeshuh je
HaBeJIO Ha PE30OH Jla Ce er30HepallliOHOM KJ/Iay3y/IOM OfIFOBOPHOCT YUCTUHY
He MCK/by4yje, Beh ce camo oTexxaBa IpoIjeCHONIpaBHA MO3MIINja TIOBEPUOIIA.
IIpema meHOM CXBaTamy, [IejCTBO K/Iay3yJse je TaKBO Jia TepeT JoKasuBaiba
pacnojie/byje gpyradmje Hero HITO je IMPOIMCAHO 3aKOHOM — Of IIOBEPMOLA
ce, OCUM OIILUTUX YCIOBA 32 3aCHNUBarmbe YTOBOPHE ONTOBOPHOCTH, HOAAT-
HO 3aXTeBa JIa JIOKaKe ITOCTOjambe Kpajibe Hemaxme mim Hamepe. Ko he, y
Kpajiboj MMHUjM, OUTK y 0baBesy Jja HaJOKHA[Y IUTETY, IpeMa LUTUPAHO]
ayTOPKU, CTBAp je JOKasyBarba y MMAPHMYHOM IIOCTYIKY. IbeH 3akmydak je
7la ICK/by4erhe YTOBOPHE OIFOBOPHOCTM y HAllleM IIpaBy He I0oCToju, Beh ce
CaMO MO>Ke TOBOPUTHM O I€HOM OTpaHMYEembYy KOje Ce IMOCTIKE OTeXameM yC-
7oBa 3a 3acHMBame.” VIsHeTa TBpMMWa ce MOXe ocropasaru. Hamwme, crio-
PasyMHO MCK/by4ere YTOBOPHE OATOBOPHOCTY Y CPIICKOM IpaBy je moryhe,
amu y3 onpeleHa orpaHnyema. JelHO O TMX OrpaHMYEHA je YIPaBO CTENeH
KpUBUIE y>KHMKA, OfIHOCHO IIPABUJIO /la C€ YTOBOPHA OJJTOBOPHOCT HE MOXe
UCK/bYYUTH (HUTM OTPaHMYMTH) 3a HaMepy Wi rpy0y Hemaxmy. [oToBO
CBAKO OIIIITE IIPABIIO KAaKO OOIUTalMOHOT, TaKO ¥ LIe/IOKYITHOT rpabaHckor
npaBa, I03Haje ofjpeheHe n3yseTke, ITO HaM He JIaje 3a IPaBO fla OCIIOpaBa-
Mo cam npuHuui. Hanpotus, exceptio afirmat regulam. Ocum Tora, 41. 265
c1. 1 300 koju mpomucyje HaBeeHN M3y3eTaK MPefCTaB/ba VMIIEPATUBHO
IIPaBIUIO MaTepyjaTHOT TIpaBa, muMe ce ypehyje (He)ITyHOBaXXHOCT yroBOp-
He ofipefibe KOjOM YrOBOPHMIM MOAMQMKYjy 3aKOHCKM PEXUM OrOBOP-
HOCTH y C/Iy4ajy HEUCIyiema YyroBopHe obasese. C Ipyre cTpaHe, MUTarbe

72 W. Jaukoser, 371; B. Jeshuh, 206.

73 1. Jankosen, 371. IlputoM ce moppasymeBa fAa IOBepM/all CBAKaKO MOpa JOKasaTiu
fla Cy WCIYHeHN OIIIUTM YCIOBM 3a 3acHUMBame ofropopHocty. Tako je IlpuBpepunm
aleNallMoOHNM CYJ MCTaKao Ja ofpenba yropopa KojoM ce oppebyje obuM HakHage y
CIy4ajy 3afoLberba MPeICcTaB/ba CaMO CAINACHOCT YTOBOPHMKA O OOMMY HakHame y
cny4ajy ma mobe mo mtere, amu je Ha TY>XKuoLy (moBepuoly) 610 TepeT HOKasMBama
ia je IITeTy CTBapHO IIPETPIIEO, TAKO LITO je 300T [Olbe Y Npefiaji CTaHa 3aK/byduo
yrosop o 3akymy. Ilomro TakaB [j0Ka3 HMje HOCTaB/beH, TY>KM/IALl HUje MMAO IIPAaBO
Ja Of TY>KEHOI IIOTpaXKyje HaKHajy IITeTe y oOMMy KakKaB je yroBopeH (mpecyna
ITpuBpenHOr anenannoHor cyaa, Ik 4456/2014(2) ox 12. 3. 2015, ZOCTYIHO Ha afjpecu:
http://pravnabaza.paragraf.rs/dokumenti/sudska-praksa/296339, 31. 3. 2023).

74  B. Jeshuh, 204-207.
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TOKa3NBamba y MapHNYHOM IOCTYIIKY je IMpOIleCHOIIpaBHOr Kapakrepa. IIpa-
BIJIa O TepeTy HOKasuBama IpUMEbYje Cyj, IPUINKOM pellaBama CIopa
KaKo 01 YTBPAMO uMibeHuIle (OBJie CTelleH KpUBUIlE AY>KHUKA) pelleBaHTHe
3a IpYMeHy MaTepyjaTHoIpaBHe HOpMe (Y KOHKPETHOM CITy4ajy wi. 265 CT. 1
300). Crora je norperno noucrosehuBaTi oBe iBe BpcTe HOPMM, OHOCHO
CBOJIUTHU JI€jCTBO MaTepMja/HOIIPaBHE HOPMe Ha IPOLIECHONIPABHO JIejCTBO.

3aHMM/BUBO je IMTame Jja M CyJ MOXe NPUMEHWUTU KJIay3yly Koja
je dopmymmcana Tako ma ocnobabha myxHUKa OATOBOPHOCTM 3a CBe 00/1u-
Ke KpuBuile (M 3a HaMepy WIN KPajiby HEMaXmby), a Y KOHKPETHOM CIIy4ajy
Ly>XHUK obaBe3y HUje MCIYHNO OCTynajyhu ca o6uyHOM HenmaxxwoM. [la
ce K/Iay3y/a Mo)Ke IPMMEHNTH MapIiMjaTHo, OFHOCHO JIa /I Ce MOYKe CMaTpa-
I Jja he BaXXKNTH caMO y OHOM JielTy KOjU ce OfHOCK Ha OOMYHY HeHaKby?
OxroBop 3aBycK Of Tora Aa M IpKUXBaTaMo (HOPMaTHM WM MaTepyjaTHu
Kkpurepujym oppebusamwa kmaysyme. Ilpema ¢opmanHOM Kputepujymy,
KJIay3y/la ce CXBaTa Kao [ieo CTPYKType yroBopa jacHo oMebeH kao Takas,
Hajuemhe ¢opMynucaH Kao jefHa pedeHMIa. YKOIMKO YTrOBOPHA ofpenda
IJIaCU ,,ICK/bYUYje Ce OTOBOPHOCT AY)KHMKA 3a CIy4aj OOMYHEe Hemaxibe,
HaMepe WIu rpybe Hemaxme', cys he mpuMeHOM OBOT KpuUTepujyma OIjia-
CUTY HUIITAaBOM OApenOy y wLenoctu (T3B. ,,IpaBuao onoBke“). CympoTHO,
NpuUMenYjyhn MatepujamHu KpUTEPUjyM, CYA y3uMa y 003Up Cafp>KUHY
ozipen6e, MUTama Koja Cy woMe ypeheHa 1 pasmarpa fja je cagp>KuHa ofipes-
6e me/puBa. AKO 3a IIpMMep Y3MeMO JICTY YTOBOPHY ofpen6y, ¢y 6u ormacuo
HMIITaBYM CaMo Jieo ofpende Koju ce OGHOCHU Ha Ipy0y HelaXKiby U HaMepy,
0K OU Ieo ofpenbe 0 0OMYHO] HEIaXXb) 0CTao Ha cHasu. Haume, cyn Mopa
VIMaT! y BUAY fia CY YTOBOPHMIIM OApenOy MOITIM MCKa3aTu y ABe (WIM Yak
Tpu) onpenbe, TaKo Jia jeflHa ofpenda yroBopa ITIacK ,JICK/bYdyje ce Ofiro-
BOPHOCT 3a C/Iy4aj 0OMYHe Helaxmbe', a Ipyra ,UCK/bydyje ce OATOBOPHOCT
3a c/y4aj rpybe HellaXKibe ¥ HaMepe — cafip>KMHa Kjay3yJie je Ie/byBa, a pas-
IMYUTY IETOBU 3aCTTYKYjy PYrauuju mpasHu TpeT™an.”> Vmajyhu y Bumy
HaBeJIeHO, IPeJHOCT 61 Tpebao AaTu MaTepujaTHOM Kputepujymy. [Ipema
TOMe, Ha TIOCTaB/beHO MNTambe OrOBapaMo IO3UTUBHO — K/1ay3y/aa he Baxum-
TI Y [Ny KOjU Ce OJTHOCK Ha OOMYHY HEeIaXIby.

3. Ipanuue yrosapama Kaay3y/aa Koje ce OJHOCe Ha
HEpaBHOIIPABHU ION10)Kaj YTOBOPHUX CTPaHa

3aKoHO/aBall MPOIICYje 1a CYJ| Ha 3aXTeB 3aMHTEPECOBAHE YTOBOPHE
CTpaHe MO>Ke IIOHNIITUTY U YTOBOPHY OApeni0y O MCK/bYYerby OfTOBOPHOCTHI

75 Cnoboma Mwuognoposuh, JlennMmuyHa HUINTABOCT YrOBOpa, HAOKTOPCKA JycepTaluja,
Hoem Cap, 2022, poctymHo Ha agapecu: https://nardus.mpn.gov.rs/bitstream/handle/
123456789/21298/Disertacija_13406.pdf?sequence=1e&isAllowed=y, 29. 3. 2022, 276-279.
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3a 00MYHY HEHaXIbY, aKO je TaKaB CIIOpa3yM IPOM3AIIA0 Y3 MOHOIOICKOT
MOTIOXKaja [Y>KHMKA WM/IM YOIIUTE Y3 HEPaBHOIPABHOI OZHOCAa YTOBOPHUX
CTpaHa.76 OsBpie je BaXXHO youuTn fia: 1) Cym He masu IO CITy>KOEHOj AyX-
HOCTM Ha YMIeHMIY Ja je Kaay3y/aa MpoMsallia U3 MOHOMOJICKOT IOoXaja
IY>KHMKA, OJTHOCHO HEPaBHOIIPABHOT OJHOCA YTOBOPHMKA, Beh ce yroBopHa
CTpaHa Mopa II03BaTy Ha H,y;77 2) cyn mose TIOHMIITUTY TAaKBY KJ/IAy3yily,
[aKje CyAuja y3uma y o03up cBe OKOMHOCTY ¥ OfIydyje fa nu he xmaysymy
IPUMEHUTH VIV MOHUIITUTY, OH je HMje [y>KaH MOHUIITUTYU YKOIUKO Habe
Ia MOHOIIOJICKM, OFHOCHO HEPAaBHOIIPABaH II0/N0Xaj mocroju. Ckmua oBo
orpaHMYerbe He MO3Haje.

Jenuo ox ocHoBHux Havena 300 jecte 3abpaHa cTBapamwa ¥ MCKOPU-
mhaBama MOHOIIOICKOT r10110>f<aja.78 MOoHOIIO/ICKM TOI0XKa] IOCTOjU OHAA
Kajla je Ha CTpaHM IIOHY/[ie CaMO jefaH IpuBpegHM CybjeKT (mpomsBobau
VIV IIpOAaBal]), NPOU3BOJ KOjU OH HYAM HeMa OAroBapajyhm cymcTuryr,
a TocToje Oapumjepe ynacKy koje oHemoryhaBajy crobofaH ymasak Apy-
UM TpUBpeNHUM Cy6jeKkTiMa y Ty rpany.”” Kako y mpuBpeIyt MOHOIION-
cke cybjekre Huje moryhe msbehu, 300 mocebHo 3abpamyje ma ce Takas
nonoxaj snoynorpebmasa.s’

ITeporh HaBOAM Jia je y chepy yTOBOPHUX OFHOCA CaHKIIMja 3a 3710Y-
noTpe6y MOHOMONCKOT Monoxaja HumraBoct.?! MebhyTum, oBfie je moTpe6HO
yKasaTu Ha pasnuky usMmely mBe BpcTe ITOBe3aHOCTM YTOBOpPa ¥ MOHOIION-
cKor nonoxaja. Hajnpe, ydecHUIIM Ha Tp>XMINTY MOTY CTyHIaTU y YTOBOpPHE
OIHOCe ca LM/beM Ja YCIIOCTaBe MOHOION (Maja ca BUIIE MOHOIIONNCTA)
KaKo Ou 3ajefHO MOI/IM Jia OCTBApYyjy MOHOIIOJICKYU NPO}UT, Ofpefie MOHO-
HOJICKY LIeHY U eIMMMHUILY KOHKypeHIUjy. To ¢y pecTpMKTMBHM XOpU3OH-
TaJIHU CIIOPa3yMI KOjI ce ipyTradnje Ha3uBajy kapTenu.®” OHu cy 3abpameHn
3aKOHOM O 3alITUTU KOHKYpeHIuje (y Ha/beM TEeKCTY: 33K),% a MpoMMCaHa

76 300, un. 265 cT. 2.

77  Cymporso 1Bpge IlepoBuh u JaHKOBel, Koju cMaTpajy fa ¢ 063MpoM Ha LWk Ofpende
CYA O 10j BOM padyHa I10 CIy’X6eHOj AY>KHOCTH, YaK ¥ Kaja IIOBepal; Hije MCTaKao
npurosop y toMm cmucny (C. ITeposuh (1995), 605; V. Jankosen, 371). Haummosuh
JCTVYe KaKO je HOPMAaHO ¥ OYeKVMBAHO [ja Ha IIOCTOjalbe HePABHOIIPABHOT IO/IOXKaja
yKasyje He3a[loBO/bHA CTPaHa, a f1a 3aTUM CYJ UCTPaXyje UNIbeHNYHY MOAJIOTY TaKBUX
tBpamu (T. Jannnosuh (1980), 181).

78 VY 3acHUBaBY OOMUTAIOHMX OfHOCA CTPaHe He MOTY YCTAaHOB/baBaTH IIpaBa 1 obOaBese
KOjuMa ce 3a 6110 Kora cTBapa Wi ucKopuinhaBa MOHOIOJICKM MOJIOXKaj Ha TPXKUIITY
(un. 14 300).

79  Bopuc berosuh, Bragumup ITasuh, Yeog y uipaso xoukypenyuje, beorpazn, 2012, 27.
80 C. Ileposuh (1995), 37.

81 Ibid., 38.

82  b. berosuh, B. ITaBuh (2012), 44-45.

83  3akoH 0 3alITUTK KOHKypeHImje, Cnyxbenu inachux PC, 6p. 51/2009 u 95/2013.
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CaHKIMja 3a TakBe criopasyMe je Hmmrasoct.®* Fbux ocrasmamo mo crpa-
Hu. JIpyru cny4aj HaM je, ¢ 063MpOM Ha IpeAMeT pajia, 3HaTHO Ba>KHMjIL.
Pagu ce o cutyanuju Kaja je yroBOpHMK MOHOIIO/NNCTA VICK/BY4YMO WM OTpa-
HIYMO CBOjy OATOBOPHOCT Kopucrehym mMoHomonckm momnoxaj. [akme, oBe
CayrOBOPHMK MOHOIIONIICTE HUje IPUBPEIHU Cy0jeKT 10 eKOHOMCKOj Mohnu
IeMy paBaH ca KOjM OH y/Iasu y Kapresl, Beh eKOHOMCKM crmabuja cTpaHa
KOja IpUCTaje Ha er3oHepalMoHy Kimaysyny 6e3 moryhHocTu mperosapama,
IOIITO YC/Ief IIOCTOjaba MOHOIIOIA He MOXKe fia 6upa cayropophuka. 300
KaXKe Jla CyJl MOXe Ha 3aXilies 3aunitiepecosare Citipane OBaKaB CIIOPa3yM II0-
HUmTHTH. Kako Ha HUIITABOCT Cy/ a3y MO CIY>KOEHOj [YXKHOCTH, OBJie He
MO>Ke OMTHU peur O CaHKIVju HumTaBocty. Humrasa ongpenba mo cumn 3a-
KOHa He IPOM3BOJY IIPaBHO JIejCTBO, M3jaBa YyTOBOPHUKA HIje ITOTpebHa 1a
Ou JejcTBO M30CTANIO, @ CYJ YTBphyje HMIITABOCT OIIYKOM JeKIapaTOPHOT
kapakrepa.®® C pyre cTpane, He pazu ce Hu o pymubuBocTi. He Mosxe jemna
yroBopHa ofipefida 6MTH pylUBMBa (JeMMMUYHY PYLUBMBOCT He IIO3HAje HM
300 Hu Hamla npaBHa Teopuja), Beh jenrHoO MpaBHM IOCAO Y LeJIHMA, A pa3-
nosu pyuueusoctu oppehenn cy enymeparupro. CraBa cMO Jja je 3aKOHO-
faBall UMUTHpaHy ofpendy HecrpetHo ¢opmymmcao. Hamme, anmexBaTHuja
¢dopmynanuja 6u rmacuna fa he cyn, Ha 3axTeB oBepuola, ob6aBe3aTn AyX-
HJKa Jla MCIUIATX TOTIIYHY HAaKHAJy aKo je CIopasyM IPOM3alla0 U3 MOHO-
TOJICKOT [I0/I0Kaja Ha CTPAaHU AY>KHUKa (1momyT Wi 265 crT. 4). [lakie, ofpen-
6a Huje cama 1o ce6y HEITYHOBa)XKHA, HETO CYZ MOXKe OfOUTH fia je IPUMEHN
Y KOHKPETHOM C/Iy4ajy.

Ocraje #a pasjacHMMO LITa je 3aKOHOZABAl] IIOfjpasyMeBao IIOf 13pa-
30M JIa je CIIOpa3yM pe3yITar ,yOIlIlTe HepaBHOIIPABHIX OfHOCA YTOBOPHUX
crpana“. IIpema Tymauemwy Koje usHocu Ileposuh, pagu ce o curyanujama y
KOjMMa je UCK/bydere OffTOBOPHOCTU M3BPUIEHO OMIITHM YC/IOBMMA YyTOBOpPa
TI0 IIPUCTYIIY Koje je pOpMy/Ncao Ty>KHMK, @ CY/, OLieHM Aa OU Y KOHKPETHUM
OKOJIHOCTVIMA KJIay3y/Ia O MICK/by4erby OATOBOPHOCTY 61T HellpaBIYHA VN
TIpeTepaHo CTPOra IIpeMa oBepuoiry. > [lakie, HuTupaHy onpeaty 6u rpe6amo
TYMauuTH CUCTEMCKY y OffHOCY Ha wi. 143 ct. 2 300.% Cymporho, Bembkosuh
HaBOIM Jja OBJie IOTIA/iajy CUTyalMje Kaja je HOBepuial MCKOPUCTUO

84 33K, wr. 10. O xpuruim osor wiaHa B. bopuc Berosuh, Bragumup Ilasuh, ,JacHa n
HeIIOCpeHa OIIACHOCT: IIPUKa3 HOBOT 3aKOHa O 3alITUTV KOHKypeHuuje, Ananu Ilpas-
Hol gpaxyninieinia y Beoipagy, 6p. 2/2009, 73-74.

85 Bmagummp Bopunennh, Ipabancko mpaBo: YBop y rpabaHcko IpaBo M OmIITH [eo
rpabanckor npasa, Beorpag, 2020, 470.

86 C. Ileposuh (1995), 605. Vicror je craBa u Jankoser (V. Jaukose, 371).

87  Cyn Moxxe ofOUTH IIPMMEHY IOjeAVMHNX OfpeROM OIMIITUX YC/IOBa KOje NUIIABajy APYry
CTpaHy IIpaBa [ia CTaBM IIPUTOBOpE, WM OHMX Ha OCHOBY KOjUX OHa Iybu mpaBa u3
yroBopa MM rybu pOKOBe, MIM KoOje Cy MHade HeIpaBUYHE VIV HPEeTepaHO CTpore
mpema 10j (300, wr. 143 ct. 2).
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IOYXXHUKOBO CTarbe HyXJe, TEUIKO MaTepMjalHO CTaibe, HEJOBO/BHO VICKY-
CTBO, TAKOMMC/IEHOCT VIV 3aBUCHOCT, T€ je YTOBOPUO 3a cebe TaKBy IOTOJI-
HOCT Jla YTOBOPOM MCKJ/bydyje CBOjy OLTOBOPHOCT 3a CIy4aj HEM3BpILIEHA
VUV eTMMUYHOT M3BpIIerha yroBopHe obasese.®® ITomrro ce y uutupanum
Cly4ajeBMMa pajii O 3e/leHALIKOM YrOBODY, OBa ofpen6a ce, Jakie, Ipe-
Ma IHEerOBOM MUIIbEHY, TYMadl CUCTEMCKH y OfHOCy Ha wr. 141 300.%
[TeposuheBo u BemkoBuheBo Tymauemwe ce Mehyco6HO He MCKBYUYjy, MO-
JKEMO y3€TU Jla Y CBMM HaBe[leHMM C/Iy4YajeBMMa MMa IIPOCTOpa 3a IMpuMe-
Hy 41 265 cT. 2. VI3 HaBe[leHNX CTaBOBa 3aK/by4yjeMO Ja je Hallla IIpaBHa
TeopHuja caryacHa OKO TOTa Jla Cy/iuja He MO)Ke IIPUMEHUTH OBY Ofipendy ca-
MOCTA/IHO, Ma KOJIMKO Jla Cy YTOBOPHUIIY Y HEPAaBHOIIPAaBHOM €KOHOMCKOM,
(baKTIYIKOM, TPEroBapavykoM /M KaKBOM JIpyroM monoxajy. Hanporus, fo-
JIaTHO je TOTpebHO fla ofipefiba /MMITaBa yrOBOPHMKA IpaBa fla CTABY IPH-
roBope, Iyby IpaBa U3 YTOBOpa MM POKOBE, MMV Cy MHaue HelpaBUYHE,
IIpeTepPaHo CTPOre MpeMa H0j WINM Ja Ce Pajil O 3e/I€HAIIKOM YrOBOpY. AKO
OBaKO ITOCMAaTPaMo CTBApH, Ofipefida o MOHMINTEY CIOpasyMa Koji je Ipo-
U3alla0 U3 YOIIITe HEPAaBHOIPABHOI OJHOCA YTOBODHMX CTPaHa YMHU Ce
CYBMIIHOM. YIIPAaBO CYNIPOTHO, CMAaTpPaMo Ja ce Wi 265 CT. 2 MOXe IIpuMe-
HITH KaJia IOCTOjU HEPAaBHOIPABHM MO/I0Xaj M3Mel)y cTpaHa, yTOBOPHUK ca
IIOBOJ/bHYjUM TIOJIOXKAj€M j€ MCKOPUCTMO Ty HMPEFHOCT Jla yTOBOPYU K/ay3ymy
KOjOM MCK/bY4yje CBOjy YTOBOPHY OJTOBOPHOCT, a HE pajiit C€ O CUTYyalujama
u3 wi. 141 n 143 cr. 2 300. Y Tom cMmucny, Murposuh ucrude fa je Ha
CYZICKOj TIPAaKCH Jia YTBPAM KOje Cy TO CUTyaluje, alan Jja Cyfi CBaKaKo MOpa
IIOCTYIIaTH OIpe3HMje Kajja ce yroBop 3akpyuyje msMmely dusmuxux muma
v GU3NYKOT NMIA C jefjHe, a IIpaBHOT JMIA C Jipyre cTpaHe.” PedeHO O
IPaBHUM ITOCEANIIaMa €r30HEPAI[OHE K/Iay3y/ie KOja je IpOoMsanuia u3 Mo-
HOIIOJICKOT TI0/I0Kaja MY KHMKA BaXKM M Kafla je K/aysysa pesyaTar yOIILITe
HEpaBHOIIPAaBHMUX OJJHOCA YTOBOPHMX CTpPaHa.

Cyn nIpunImMKoM oIleHe a /M je CIOpasyM HacTao Kao pe3ynTaT MOHO-
HOJICKOT IO7I0XKaja MY>KHMKA MM YOIIITe HePaBHOIPABHOI IIONIOXaja yTo-
BOPHUX CTPaHa 3allpaBO pa3MaTpa €/leMeHTEe y KOjuMa Ce TaKaB II0/I0XKaj
opasuo Ha cnoboy yrosapama ToBepuora.’’ YKommko je merosa cno6o-
fla yroBapama, KOHKpeTHO crnobona nsbopa aa ce ogpeheHa ersoHeparyona
K/Iay3y/la YHece y yroBop, Omia 3HaTHO yMameHa, CaHKIIMja HUIITABOCTH je

88 . Bespkosuh, 130.

89  HuuTas je yroBop KojuM HeKo, Kopuctehi ce crameM HyX/je WM TeUIKIM MaTepyjaTHuM
CTarbeM JPYTOL, BeroBMM HelOBO/bHMM UCKYCTBOM, TakoMucaeHouthy mmy saBucHolnhy,
yroBopu 3a cebe MM 3a HeKor Tpeher KOpUCT Koja je y OUMITIefHOj HecpasMepy ca OHMM
IITO je OH APYTOM [a0 MU Y4MHMUO, WU ce o6aBe3ao maryt wm yurauti (300, un. 141
cr. 1).

90 . Mutposuh (1983), 391.
91 T. Hanunosuh (1980), 181.
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ompasfaHa. IIputoMm, TepeT jokasuBama Jla MOCTOjY MOHOIOJICKY, OJHOCHO
HepaBHONPABHU II0/I0XKaj, TEXXKM Ha TIOBEPUOILY.

4. Ipanune yropapama Ki1ay3yia ¢ 003poM Ha HecpasMepy
nsMmeby Hacrane mrere u ogpelhene HakHage

Ila 61 ce K1ay3yIa 0 OrpaHMYerY OATOBOPHOCTM MOIJIA IPYMEHUTH,
HIje JOBOJBHO Jia Ce MY>KHVUKY MO)Ke ITPUIIICATY CaMO OOMYHa HellaXma I Ja
K/Iay3y/a Huje MPOM3allla 13 MOHOIIOJICKOT, HUTU T€HePaJHO HEPABHOIIPAB-
HOT II0JI0Kaja yTOBOPHUX cTpaHa. [loTpe6OHo je jol fa je yroBOpeH HajBUIIN
M3HOC HaKHaJe CpasMepaH HAcTajoj ITETH. AKO TO HMj€ CIy4aj, HEro
IIOCTOjU OYMIJIEfIHA Hecpa3Mepa u3MeDy mTeTe Kojy je ImoBepualy mpeTpreo
36o0r Tora mTO My 0o6aBe3a Huje (IIPaBUIHO MM HA BpeMe) UCITyHeHa U Ha-
KHajie KOjy je Jy)XKHMK y 0b6aBe3nu fIa IUIaTH IpeMa er30HepaloHOj KIaysy-
7Y, KJIay3y/a je HUIITABA.

Orpannyeme je 3akoHofaBaIl peyseo u3 Ckure (B. rope), a cBpxa je
fla ce AY>KHUKY OHeMoryhm ma 3a moBpeny o6aBese ofrosapa CMMOOTNYHIM
MI3HOCOM HaKHaJle 3a IITeTYy KOjy je 300r Te IOBpefe MpeTpIeo MOBepIall.
YroBopu IO NPUCTYIY Cy HAPOYMUTO IMOTOLHO T/IO 3a 3/10ymoTpebe Kpos
yroBapame TaKBUX K/1ay3yla, IOIITO CTPAHA Koja cacTaB/ba YTOBOPHE Ofpei-
6e 1Ma MHTEpeC /1a 3a cebe yTOBOPMU WITO TIOBOBHU]Y Ofipenty.”

ITpaBumo moppasyMeBa IoCTojame ouuisegHe HecpasMmepe. [lakne, 3a
CaHKIIMjy HUIITaBOCTY HUje JOBO/LHO Jja YTOBOPEHA HajBUIIA HaKHaja Oype
HIDKA Off IIpeTpIUbeHe 1ITeTe, Beh je morpe6HO fa namely oBe ABe HakHaje
IIOCTOj} 3HaTHa pas3/iMKa. 3a MOCTOjambe OUMITIefHe Hecpa3Mepe He II0CToje
MIpel3HY ONILUTU KPUTEPUjYMIU, HUTH Ce Of, CYy[CKe ITpaKce MOXKe OYeKMBaTU
nia ucte yTBpaM, Beh ce 0 ToMe omTydyje off crydaja o crydaja.’t

Teper mokasuBama IOCTOjara OUYMITIETHE HeCpasMepe CHOCU IIOBe-
puram.’ YKo/mMKo oH To ycrie Jia JIoKaxe, cyy Hehe puMeHMTM yroBopeHy
K/Iay3yqly KOjoM ce HY>KHMKOBa OfTOBOPHOCT orpaHmM4aBa. Tama mosepuall
MMa IIpaBO Ha HakHafly mteTe Behe of yropopene. OBje ce OTBapa NUTambe
ma ymu he moBepwal Koju je Moka3ao #a ce pajy O OYMITIEHHO] HecpasMepn
MMaTy IIPaBO Ha HAKHAally IpeTpIUbeHe INTeTe IIpeMa OIIITHM IIPaBU/IM-
Ma O YroBOopHOj oprosopHocTu. IlepoBuh oprosapa HeratmsHo. OH cmarpa
Ja y TOM CIy4ajy Cyf MIaK IpUMERYje CIOPHY KIay3yly, alyl He KaKO OHa
r1acy, Beh Ha HaumH fa o6e3beny cpasmepy usMeby yroBopeHe HakHaje U

92 IlyHoBaxkHa je ofpenba yropopa KojoM ce onpebyje HajBMIIM M3HOC HAaKHAJE, aKO TaKoO
ozpeheHn MsHOC HUje y OUMUITIENHO] HecpasMepy ca LITETOM U aKo 3a ofpehenn cmydaj
HUje WTO Apyro 3akoHoM ofpebeno (300, un. 265 cT. 3).

93  C. Ileposuh (1995), 606; V. Jankosew, 375.
94 . Mutposuh (1983), 933.
95  Ibid.
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Ipoy3poKoBaHe mITeTe. [lakie, OH cMaTpa ja je Cyf oBnaiiheH /ja IpaBUYHO
u3MeHN Kimaysymy. Kako HaBopm, caHKIMja HMIITABOCTM HUj€ IPUXBAT/bUBA
jep je 3aKOH M3PMYMUTO He IPOIMNCYje, HUTU 3a TO MocToje pasnosu. Illlrasu-
me, [Teposuh oBfe mpaByu aHANOTHMjy ca HeCpasMEPHO BYCOKOM YTOBOPHOM
kazHom.”® Cymporno, Mutposuh Ha TmTame ofroBapa To3uTHBHO. [Ipema
ErOBOM MIIIUBbERY, KIay3y/la KojoM ce yHamper oppebyje HajBuimm msHOC
HaKHafle je oOBfie 0Oe3 IIpaBHOI [ejcTBa ' — HMje NPAaBHO BajbaHa, Ia ce
npumMersyjy onpenbe 300 0 IeMMMIYHOj HUIITABOCTH, S a MOBepUIAl] MMa
IIPaBO Ha HaKHAy IIpeMa 3aKOHCKMM IPaBIIMMA O YTOBOPHO]j OITOBOPHOCTIL.

Tymauemwe kome ce npukiaama Ileposuh adupmuiie ayronomujy Bo-
mpe. OH y3uMa y 003Vp YMIEHUILY fIa CY YTOBOPHUIIM >KeJlelIM [ja OrpaHyde
HAaKHaJy M Ha Taj HAYMH MCK/byde NPMMEHY ONIUTUX 3aKOHCKMX IIpaBuIIa.
Ocum Tora, Takas IpemIor ¢paBopusyje yroBop, Tj. yroBOpHy ofipendy mpu-
MEHOM pelllerba Koje oMoryhaBa fa kmaysy/a (Mako IpernpasjbeHa) Ipou3Be-
Zie IejCTBO Ha Koje je ycMepeHa. IlocMaTpaHo 13 IpaKTUYHOT yIIa, MehyTnm,
M3HETO pelllelbe OTBapa 6pojHe Hemoymuie. HyxHo je mocTraButy nmrame
Kako he cyj mpoleHUTH Koje Cy yrOBOPHUIIM OTpaHMYere XTeln, a Koje je
MICTOBPEMEHO Cpa3MepHO MpeTpIbeHoj mTeTn. Jocyhena HakHaza 6u ucro-
BpeMEHO MOpaja 3aJJOBO/BUTY CYOjeKTMBHM KPUTEPUjyM — MHTepece yro-
BOPHUKA U 00jeKTMBHU KpUTepujyM — cpasmepy mameby pocyhene HakHa-
Ie ¥ mpeTpIUbeHe mTeTe. HyM HaumH Ha koju je wi. 265 cT. 3 popmynucan
He JUJle y IPUJIOT OBAKBOM TyMauelby. 3aKOHOfaBall KaXke /la je IyHOBa)kHa
ozipen6a yroBopa KojoMm ce oppebyje HajBuIIM M3HOC HakKHaje, akO TaKO
ozpebenn U3HOC HMje Y OYUITIEHHO] HeCpasMepH ca ITeTOM. A contrario, ako
je ompeheHy N3HOC y OUNITIefHOj HECpa3MepH ca IITETOM, CTIeAM Jja KIay3yia
HJIje IYHOBa)KHA, OJHOCHO /la He IIPOM3BO/IM HMKAKBO IIPABHO JigjcTBo. [la je
3aKOHOJ]aBall IMao Ha yMy pelieme Koje Ileposuh cyrepuire, on 6u ogpendy
dopmymicao nonyr un. 274 300.%° Hajsaj, Hyt KOJ MHCTUTYTa TIPOMEHEHIX

96 AKO Cym Ha 3axTeB AyXXHNKa, Hale [ja je yroBopHa KasHa HeCPasMEPHO BHCOKa C
003MpoM Ha BPeIHOCT UM 3Hadaj IpesMeTa ob6aBese, oH Ty onpenby Hehe ormacuru
HumraBoM, Beh he camo cmamurn nsHoc yroBopre kasse. Vmak, ¥ OBakO yMameHH
M3HOC KasHe je BUIUY Off OHOT KOju 61 Ay>XHMK 610 obGaBesaH ja IUIATH [ja YLOBOPHA
KasHa Huje crunymicaHa. Koy kiaysyiae o orpaHmdery OATOBOPHOCTM CUTyaLuja je
06pHyTa. AKO je IpeTpIUbeHa LiTeTa 3HaTHO Beha Of HajBuUlIe YTOBOPeHe HAKHAJE, CYA
61 Ha 3aXTeB IIOBEPUOL[A HAjBUIITY YTOBOPEHY HaKHagy Tpebamo na moseha. Amu, u oBzie
HaKHaja MTeTe KOjy Ay>KHMK mtaha Mopa 6uTu HibKa Of HaKHafie KOjy 611 OH IIaTuo fa
ersoHepaloHa Kiaysyna Huje yropopeHa (C. Ileposuh (1995), 607).

97 1. Murposuh (1983), 932-933.
98 HumraBocT Heke ofipeOe yropopa He IOBJAa4M HMIITABOCT ¥ CAMOT YrOBOpa, aKo

OH MOXe OICTaTi Oe3 HuuITaBe ofpende, M aKo OHa Hiuje GWIa HU YCIOB yroBOpa HU
omnyuyjyha mo6yna 360r koje je yroop 3akpydeH (300, wr. 105 ct. 1).

99 Cyn he Ha 3axTeB Ny)XHNKa CMAmBUTU V3HOC YyTOBOpHe KasHe ako Habe fa je oHa
Hecpa3MepHO BICOKa ¢ 003MpOM Ha BPeJHOCT M 3Hayaj mpemmeTa obasese (300, .
274).
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OKOTHOCTM 6e3 carmacHocTy obe yroBopHe CTpaHe Huje Moryhe peBmpampa-
T yrosop, Beh je cyn opmamhen jemuno ma yrosop packuue.'” 360r Tora
CMaTpaMo Ja BUIIe apryMeHaTa Mjie y HIpuaor ApyromM Tymademy. Crora,
PeCTPUKTMBHA Kjay3ya Koja oppebyje HajBMIiuM M3HOC HaKHajle OYUITIEN-
HO HecpasMepaH IpeTPIUbEHOj IITETH jeé HMUILNTABa, T€ CY[, Y OBOM CIIy4ajy
IpyUMebYyje OIIITA PaBUIa O YTOBOPHOj OATOBOPHOCTH.

5. [Ipyra orpaHnyema

Ilopen usHeTux orpaHudyema omumuTer kapakrepa, 30O mosHaje u
ozpebena orpanmyera MPUINKOM VICK/byderha MIN OTPaHMYEHa YTOBOPHE
OZICOBOPHOCTH 3a IOCeOHe YyroBope.

Kog yrosopa o mpeBo3y cTBapu U yroBopa O IIpeBO3Y IIyTHMKA 3aKO-
HOJaBal] IIPONIICYje HUIITAaBOCT OAPeROM yroBopa O IpeBO3y, ONIITUX yC/IO-
Ba IIpeBO3a, Tapuda Wy KOr JPYyTror OILITET aKTa, KOjyMa ce 0Ba OJTOBOP-
HocT cmambyje. %! Vimak, mynoBakHa je ompen6a kojom ce yHanpen onpebyje
HajBUIIM M3HOC HaKHaJe, IOl YCTIOBOM Jia HUje Y OYMITIENHOj HeCcpasMepy

Ca IITETOM, IIOJ, YCIOBOM [a LITETa HI/Ije IIpn4Mb€Ha HaME€pHO MIN FPY6OM

HEITaXKIbOM. 102

ITocebHa IIpaBuja O OATOBOPHOCTU TOCTMOHMNYapa je II03HaBaJIo jOI_H

pumcko npaBo,'® a cpricko mosutuBHO MpaBo MpomnuMcyje 1a objaBe MCTAK-

100 Victmde ce fia y CPIICKOM IpaBy CyJ He MOXKe PEBUIMPATH YTOBOpP 6e3 CaIlacHOCTH
o6e yroBopHe ctpane. Haume, wianom 133 c1. 4 300 mpomucaHo je #a cTpaHa Kojoj
je mcnymerme obaBese OTEKAHO MOXKE 3aXTeBaTU pPAacKMi YroBopa, alu JO pacKupa
Hehe fmohm ako gpyra crpaHa HOHYAM WM IpUCTaHe [ia ce ofroeapajyhm ycmosu
yroBopa HMpaBUYHO M3MeHe. [lakile, MaKo cy 06a yroBopHMKa opjairheHa fja mpeamoxe
peBu3Hujy, fa 6M Cyq M3MEHNO YTOBOpDHe Ofjpel0e HEOIXOfHA je HMXOBA CAaITIACHOCT.
bes carmacHocTu yroBopHuX CTpaHa O peBU3MjU CYJ, jeAMHO MOXKE JlJa PACKMHE YTOBOD.
OBakBo pellere IOJCTIYE YTOBOPHUKE Jla Ce CIIOpasyMejy O M3MeHaMa pajy ONCTaHKa
YroBOpa, amM ce MO)Ke KPUTHMKOBATYM Kao HeEOBO/BHO (IEKCHMOMIHO U IIOTOJHO 3a
snoynorpebe (Mwnom Bykoruh, ,Packmup wim pesBmsmja? IlpaBHe mocnmepuiie Ipo-
MeWeHUX OKONHOCTU, Ycknahusawe iocnosHoi tpasa Cpbuje ca tpasom Espoticke
yHuje — 2021 (yp. Byk Pagosuh), Beorpaz, 2021, 522-523). 360r Tora IITO peBM3uja
HIje JONyIITeHa 6e3 CarIaCHOCTY Apyre CTpaHe, CPIICKO IPaBO IPUIAfia 3aTBOPEHUM
npaBHMM cucteMyuMa. CyIpOTHO, OTBOPEHM IpaBHM cucTeMy (IIOIMYT HEMAadyKor M
ofHenaBHO (GPAHITYCKOT) [03BO/baBajy M3MEHY CafipkKMHe YroBOpa aKO TO 3aXTeBa
YIOBOPHMK IIOTOheH mpoMemeHMM OKonHOocTuMa (B. Mapuja Kapanuxnh Mupuh,
»IIpoMemeHe OKOTHOCTY U PAcIofieNa pUsNKa y yroBOpHOM 1nipasy', Cpilcka fonuiliuuka
mucao, 6p. 3/2020, 307-315).

101 300, un. 671 cT. 2 1 1. 684.
102 300, yn. 671 ct. 3 u 4.

103 Y puMckoM IpaBy ce cMmarpajo pAa Opopapy, TOCTMOHMYApM ¥ BJIACHMIM LITasna
OZroBapajy 3a cBaxy kpaby, omreherbe I IpoOIacT FEITOHOBAHNMX CTBAPY, OCUM ILTETe
KOja je HaCTasIa BUIIOM CHIOM. [lak/ie, KpMBHIIA Hije OU/Ia C/IOB 34 3aCHNMBAIbE HUXOBE
opropopHoctu — custodia liability. OBako mOCTaB/beHa OfFOBOPHOCT ce objallmaBa
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HyTe y IpOCTOpMjaMa yTOCTUTe/ba KOjUMa Ce MCK/bydyje, OrpaHMYaBa N
yC/IOB/baBa IHMXOBA OITOBOPHOCT 3a CTBApM KOje Cy TOCTU JOHENN HeMajy
HUKAKBOT TIpaBHOT jejctBa.'** OBa open6a ce OTHOCK ¥ HA jaBHe Tapake,
OonHMIE, TepeTaHe Y CIMYHO.

300 Takobhe nosHaje n3yserax 3a LINEANIN]jY, Te IPOIINCYje A ce Of-
TOBOPHOCT LINefuTepa 3a 1300p MpeBo3nola Kao U 3a u3b0p APyrux amua
ca KOj/Ma je y M3BpIIelbY HajIoTa 3aK/by4Mo yroBop (M3y3eTHO U 3a pajj) He
MOYKe YTOBOPOM VICK/BYYUTY VIV OTPAaHUYNTH.

Hajsap, nsyseTak mocroju Kom yroBopa 0 OpraHM3OBaiby ITyTOBamba.
HumraBe cy opmpembe yroopa o oOpraHm3oBamy IyTOBama KOjuMa ce
VCK/bydyje WM CMambyje OTOBOPHOCT Oprammsatopa myTosama.'’” Meby-
TVM, IIYHOBaXKHA je IMICMeHa ofjpefiba yroBopa KojoM ce yHamper oapebhyje
HajBUIIM M3HOC HaKHaJe, IOfl YCIOBOM Jia HUje Y OYUITIENHOj HecpasMepu
ca IITETOM, CB€ JOK OPraHM3aTop IUTETy HMje MPOY3POKOBAO HAMEPHO WU
KpajiboM Hermaxmom. %8

V 3akmpydak

Cse po ponomema 300, nmurame MyHOBAXHOCTM €r30HEPAlIOHMX
KJIay3yJla y CPIICKOM IIpaBy OMJIO je CIIOPHO, a Cy/CKa IpaKca HefoCIefHa U
HeyjemHavyeHa. Pelreme Koje NMpoImycyje NO3UTUMBHO IIpaBo oMoryhaBa yro-
BOPHMLIMMA JIa IYHOBa)KHO MICK/byde M/IM OrpaHyN4e OATOBOPHOCT 3a IIOBpe-
Iy yroBopHe obaBe3e, amu 1oy ogpehennm ycnosuma. CBecTaH Jja alicomyTHa
cnoboya yropapama y Ioriefly MoauguKkoBama 3aKOHCKIX IIPAaBUIA O OATO-
BOPHOCTH 32 IIOBPEJly yTOBOPHE 0OaBe3e MOyKe 0/1aK0 OUTM 37I0YIOTpeb/beHa,
CPIICKM 3aKOHOJABAI] IIPOIIICYje 6pojHa OrpaHMYera MMIIePATVBHOT Kapak-
Tepa. PasnukyjeMo ommre orpaHndeme, Koje ce MaHugecTyje y Hademy ca-
BECHOCTH U IIOLITEHA, ¥ MoceOHa OrpaHNyea Koja Cy MPOINCaHa y WI. 265

300.

YMIEHNIIOM fla JMIA Koja Cy ce 6aBMIa TaKBYM 3aHMMAabJMa HUCY yXKVMBajla BEVKM
yIZIesi, a IOCTOja/la je CyMma Ja Cy Ce JOroBapasi ca JIONOBMMa M oMmoryhasamm ma
YKpajly TIOBepeHe CTBapy ITyTHUKA, OFHOCHO roctujy. Takobe, myTHuIM, rocTy u Bia-
CHULIM KO HYCY MMaJy PYyror u3bopa Hero fa moBepe CTBApM Ha UyBame JIMIMMA
KoOja Cy 3afyxeHa 3a 6pof, TOCTHMOHNLY Wiy mTany. OHM Cy 3aBUCHIM OF IOIITeHa
Ipy’>kaolja OBUX YCIyra U mUXOBe Hobpe Bepe. 360r Tora je smoymorpeba moBepema
Mopaina 6uTu CTporo Kaxmasasa (R. Zimmermann, 514-516).

104 300, un. 727.

105 [I. Murtposuh (1983), 932.
106 300, ui. 834 cr. 4.

107 300, ui. 870 cr. 1.

108 300, u. 870 cT. 3 u 4.
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CynmoBu ce MOry IO3BaTM Ha Hayell0 CaBECHOCTM U MOLITEmA Kaja
yckpahyjy mpaBHO [iejcTBO KIay3ylIm KOjOM Ce YrOBOPHA OJTOBOPHOCT
VICK/bydyje MM OrpaHM4aBa IIOceOHO ako: 1) yroBopHa cTpaHa Kojoj Kiay-
3y/Ja He Ujie y IpUIOT HMje 3Ha/Ia 33 [I0CTOjalbe, CAJIPKMHY U IIPaBHe IoC/Ie-
[uIle KJIay3ysie, HUTU Ce Off ’e TO MOITIO Pa3yMHO OYeKMBAaTy ¢ 063MpoM Ha
OKOJTHOCTY; 2) TIperopapayka Moh yroBOpHUX CTpaHa je 61/1a O4MI/IeTHO He-
cpasMepHa; 3) paiu ce 0 YrOBOPY IO IPUCTYILY, Ifie jefHa CTpaHa Huje 6ua
y HO3ULIMjM [ia TIperoBapa o cafp>Xuuu yrosopa. Harmamasamo fa cy HaBe-
IeHV KPUTepUjyMI caMo MHAUIVje Koje 61 Cy[ MOpao y3eTu y o63up mpu-
JIMKOM OLIeHE JIa je Ha4delo CaBeCHOCTY U IOIITEha Y KOHKPETHOM CIy4ajy
IPeKpIIEeHO, a He YCIOBM KOjU YBEK KyMY/TaTUBHO MOPajy OUTH UCITYHEH.

IToce6bHa orpaHmdyema 3aKOHOZABAIl NPOMNCYje C 003MPOM Ha cajl-
PXKMHY caMe ersoHepaloHe KJay3yse, alium Cyj, MOpa y3eTu y o03up u
HOHAIIAke CaMor Jy>KHMKa. Hajipe, Kaysysa je HuIITaBa yKOJINKO je YTOBO-
peHa 3a cTy4aj HaMmepe Wiy Ipy6e Hemaxxme. HamoMumeMo f1a y KOHKpeTHOM
cmy4ajy Hehe mponsBecTy IpaBHO /IejCTBO HM KJIay3y/a Koja je yroBOpeHa 3a
CIy4aj 0OMYHe HelaXKibe, aKo je JY>KHUK IPIWINKOM (He)u3Bpllewa obaBese
IOCTYTIA0 ca HAMEPOM W/IM KPajElbOM HEeNaKIbOM. 3aTVM, CyJl MOXe OfOUTI
fla IpUMeHN KJIay3y/Ty KOja je yTOBOpeHa 3a CTy4aj OOMYHe HelaXKmbe, ako je
TaKaB CIIOPasyM IIPOM3alla0 13 MOHOIIO/ICKOT I10/I0)Kaja JY>KHUKA MM YOII-
IITe X3 HEPABHOIIPABHOT OJHOCA YTOBOPHUX cTpaHa. [Ipurom, unmennuy na
je ToNoXKaj IIpou3alao 13 HepaBHOIPABHOT MOIOXaja CYJ LieH! ¢ 0631poM
Ha OKOJIHOCTM C/IydYaja, C TUM IITO je OIPaBJaHO IPUMEHUTH OBY Ofpenoy
IPBEHCTBEHO OHJIA KajJja ce pajiyl O YTOBOPY 3aK/bydeHOM usMehy ¢usmuakor
NNIA, C jefHe CTpaHe, M NPUBpPeRHOr cybjekTa ¢ apyre cTpaHe. Ha kpajy,
YKOIMKO Cy YTOBOPHMIIM KJIay3y/IOM OTPaHMYM/IN [Y>KHUKOBY OJTOBOPHOCT
3a CTy4aj HeMCITymema Ha ofipeheHn n3Hoc, ma moBepuial IpeTpHy MTeTy
KOja je y OYMIJIEfHOj HecpasMepyU Ca TaKO YTOBOPEHMM M3HOCOM HaKHafe,
PEeCTpUKTMBHA K/Iay3yna Hehe ImpomsBecTM IpaBHO AejcTBO. Y HaBeJeHUM
ClIy4ajeBlMMa, YIPKOC IOCTOjalby €r3OHepallioHe Kaysyse, NpUMeIbyjy ce
OIIITA 3aKOHCKA IPaBMU/Ia O YTOBOPHOj OJTOBOPHOCTM.
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clauses used for excluding or limiting contractual liability (exoneration clauses).
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