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ETEKTPOHCKA MEHMIIA KAO ITIOTEHLINUJATHO
HOBU MHCTUTYT CPIICKOT ITPABA

Caxxerak

Y osom pagy aythop uciuitiyje ga nu meHuua moxce, yMeciio UauupHoi
goxkymeninia, ga 6yge eneKilipoHckuy 3aiuc. Y ganauire epeme KoMyHuKayuja
mehy wpiosyuma ce Hajeuule 0geuja enekimporckum iyiem. V3 ol pasnoia
doctioju nowipeba 3a guinttanusayujom ose xapiiuje og epegrocitiu. Vako y
cpiickom TO3UTHUBHOM Upasy eNeKIiPOHCKA MeHUUa Huje ypeheHa, HeoluxogHO
je uciummamiu 0cHOBHA UUIAWA Y 8e3U A HWOM, H0CeOHO HeHO u3gasarve u
yiotupe6y. Citioia je cainegana peiynaimiusa y 6e3u ca eneKmpoOHCKUM GoKy-
MeHIUMa U eneKiipoHcKum totiiucom, e je uciia yhopehena ca 3axorom
o menuyu. Kaga pasmoitipumo wlpeHyiino 3axoHcko ypehere y oy enex-
wipoHcKol ofiuiierba, 3aKby4yjemo ga uma upociiopa 3a yHatipehere Hopma-
miueHoI oOKeupa Kkog ose xapiiuje, iie ga he Ouitiu U3pa3uitio 3HA4ajHo yeeciiu
eNeKPOHCKY MeHUuly ¥ Haw tipasnu cucttiem. To 6u goseno go bpacei, naxuiel
u jegHociiasHujei 00aemwarba WPIOBUHCKUX TIOCTI064.

Kmwyune peuu: Menuya. - Enexitiporcka menuya. — Enexitiporcxo iocnosarve.
- Juivinanusayuja.

*  EnexTpoHcKa afipeca aytopa: vladimirpesic75@gmail.com.
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I YBop

CaBpeMeHa TeXHOJIOTHja IPeCTaB/ba OCOOEHN M3a30B y PErylIucamy
IIOC/IOBHMX OfHOCA HMpUBPenHNX cybjekaTa. C jemHe cTpaHe, OHA [JOIPMHO-
cn 6p>Koj, IAKIIO] ¥ epMKACHMjOj KOMYHMKaIMju Mebhy TproBuuma, oK je,
C Jipyre CTpaHe, CUTYPHOCT KOjy OHa IIpy)Ka IIpeMeT peryaucama y Halyu-
OHa/IHMM TIPaBNMMa, /Iy U Ha HaJHALMOHATHOM HMBOY. YecTe u 6p3se mpo-
MeHe TeXHOJIOTVja HOJATHO OTEXaBajy HOPMMpame OfHOCA 3aCHOBAHMX Ha
meHoj npuMenn. Ilpempma mm pgpymTso y Cpbuju Huje HajHaKJIOHeHUje,
O4YNITIEfHO je [la IPOMeHe KOoje JJOHOCe CaBpeMeHM NPUHIMIMN MOCI0Babha
¥ KOMyHWKalje y TIOCIOBHOM CBeTy HaWlase Ha IMPOKO ofjobpaBame,’
HajBMIIle 13 pasjiora IITO ybOp3aBajy M O/NAKIIaBajy MmpoMeT poba m yciy-
ra, a TMMe ce OCTBapyje 1 Op>ku oOpT KamuTana y UWby CTULaba JOOUTH,
Kao OCHOBHOI MOTMBA NIPUBPEIHNUX CyOjekaTa. Y TOM CMUCIY je HeOIXOf-
HO ,peiu3ajHnpame” mocTojehux mocmoBHMX opHOCa,” TauHMje HMXOBO
npurarohasame caBpeMeHUM CPefICTBYIMA IOCTIOBAmba.

CBakako fla y OBOM IIO/bY K/bYYHY Y/IOTY ¥IMa MHTEpPHET, 0COOUTO
360r cBOT I7106aTHOT KapaKTepa U YMibeHMIle 1a My MO)Ke IPUCTYINUTH CBa-
KO JIMIie, T€ je YIpaBO ITIABHO CPEeACTBO IOMONy KoOr [j0/masy [0 3a0KpeTa
y caBpemeHoj TproBuHu.” OHO Haj3sHAa4ajHUje IUTO MHTEPHET y CBETY IpaBa
JIOHOCH jecTe OKOJTHOCT Ja MHOTY TPaJVI[IOHA/IHV IIPaBHU MHCTUTYTH Oyy
uckopuiheHn ,Ha HajlIMpeM BUPTYETHOM IIPOCTOPY ', YjeAHO CHIDKaBajyhm
TPOIIKOBE MOC/IOBaMa.  [UIMYaH IMpyUMep TaKBOI jeJHOT TPaJAMILMOHATHOT
IpaBHOT MHCTUTYTA, OFHOCHO CPefCcTBa 6e3 KOr je TEeIKO 3aMUCTUTH TPro-
BIHCKe OJTHOCE jecTe MeHUIa.” YIpaBo 360T CBOT 3HAYaja y MOCTIOBAY TIPH-

1 Oso Huje cTydYaj caMo ca HalloM 3eM/boM, Beh u ca uuraBom EBpomnom, Hapounto us3
pasyora LITO IOCTOjU 3ajefHMYKA TEeKIba IMPUBPEIHUX CybjeKaTa M 3aKOHOfaBala ja
ce OCTBapy IITO BMINM CTeleH aurutanusauuje. lparan Byjucuh, ,Jdururanusanmja
KoMIaHujckor npasa‘, Ilpaso u iipuspega, 6p. 4-6/2019, 145; Elina L. Sidorenko, Pierre
von Arx, ,Iransformation of law in the context of digitalization: defining the correct
priorities®, Digital Law Journal, Nr. 1/2020, 26.

2 Anekcangap Jb. Rupuh, Mehynapogro whpiosurcko upaso (owwinu geo), Hum, 2010,
120.

3  He6ojua Josanouh, Byk Pamosuh, Mupjana Pagosuh, Tpiosurcko tipaso, 2. uspame,
Beorpap, 2021, 122; A. Jb. Rupuh, 122; O3pen Ysenau, Hyman IIportuh, ,,Heka nurama
IIPaBHOT aCIIeKTa eleKTPOHCKe Tprosute’, IIpaso - ilieopuja u ipaxca, 6p. 10-12/2011,
101-102. [lera/bHuje 0 HmpaBHMM acHeKTuMa uHTepHera Buj. Hyman B. ITomosuh,
Mapxo Joanosuh, IIpaso uniliepreitia: ogabpare iiieme, beorpap, 2017.

4  A.Jb. hupuh, 120.

MeHuna je y HameMm npaBy ypebena 3akonoM o Mennuu — 3M, Cnyxbenu nucii PHPJ,
6p. 104/46, Cnymcbenu nuciti COPJ, 6p. 16/65, 54/70 u 57/89, Cnymbenu nuciti CPJ,
6p. 46/96 u Cnyacbenu nuciti CLI, 6p. 1/2003 - YcraHa moBesba. bymyhu fa je ped o
(TUIIMYHO]) XapTuUju Off BPEAHOCTH, CYIICU/MjEPHO Ce TIPUMembyje 3aKOH 0 0OMUraiMoHNM
- 300, Cnymberu nucii COPJ, 6p. 29/78, 39/85, 45/89 — opnyka YCJ u 57/89, Cnysberu
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BpeHMX CybjeKara, MHTepecoBame 3a MEHNILY HMKAJ, He IIPecTaje, HApOunTO
y laHaC, Kajja ce Kao Hy>KHOCT HaMehe furnTanmsanmja ope xapTuje off Bpef-
nocti.® Takas TPEeHJI Y CKIay je ca ONMIITUM TeHAEeHLMjaMa JUTUTaIn3anyje
IIOC/IOBHOT OKPY’>KeHa, OJHOCHO TeXIbe Jla Ce YHOTpeba MMCAHNX OKyMe-
HaTa CBefie Ha HajMamy Moryhy Mepy, a fla IIeTOKyIIHa KOMYHUKAIMja, KaKo
nsMehy caMux npuBpenHuX cy6jekaTa, Tako 1 u3Mehy BUX U Ip>KaBHOT ama-
pata, 6y/ie OCTBapUBAHA eTEKTPOHCKUM TTyTeM.’

Kako oBaj MHCTUTYT KOJ HAC jOII YBeK HMje 3aKOHCKM ypeheH, mocroju
noTpeba HEroBOI TEOPHMjCKOT CaIviefjlaBarba, M3 pasjiora IITO MEHMIA MMa
BUILIECTPYKM IPaBHU 3Hayaj, Kao U 0coOeHa Hayema Ha KOjUMa IOYNMBA, A
IITO CBE MOXKE JOBECTHU JJO HETaTMBHUX ITOC/ENNIIA YKOIMKO C€ OBa XapTuja
Ol BPE/IHOCTM He yPely U He KOPUCTH y CKIjly Ca HeHOM mpupomom.’ Y
TOM CMUC/IY jé HEONIXO[HO Pa3jaCHUTM HajBaXKHMja IMTarba y BE3U Ca MEHU-
IIOM, KaKO IeH €BeHTYaHU IIpea3ak y eIeKTPOHCKM OOMMK KPO3 3aKOH-
CKe OKBUpe He 61 IOpeMeTHO OCHOBHE IOCTYy/aTe Ha KOjuMa IOYMBa, IITO
61 oBeno 0 HexebeHnx edekara.” [IpUTOM, Bpe/In HATIOMEHYTH J]a U3PA3
OUTUTANM3alja MEHNIIE HIje HajIpEeLM3HNjI, U3 Pasjiora ITo IIofpasyMeBa
IpEeHOIIebe y eMeKTPOHCKY OOMMK JJOKYMEHTa KOji je M3BOPHO HACTao Ha
Apyru HauuH (mpuMepa pajy, Ha Ianmpy), KOK Liena upeja ,eMeHue mo-
4MBa, 3aIIPaBO, HAa TEXIbM 1a OHA NpEICTaB/ba €IEKTPOHCKM 3aIUC KOjI je

nucii CPJ, 6p. 31/93, Cnysmcbenu nuci CLT, 6p. 1/2003 - YcraBHa moBemba 1 Crysmberu
inacnux PC, 6p. 18/2020, kao onuTy U3BOP 3a CBE XapTHje O BPEIHOCTH.

Bume o mojMy MeHmIle, lBeHOM 3Ha4ajy y IMPaBHOM IPOMETY M OCTalUM IUTABUMA Y
Besu ca BOM, Bufi. Munan Baprour, 3opan Anrtonmjesuh, Bragumup JoBanosuh, Me-
HUYHO U 4eK08HO tipaso, beorpag, 1974, 8-16; Mupko Bacumwesuh, Tpiosuncko apaso,
16. usnae, beorpan, 2018, 459, 462; H. JoBanosuh, B. Pagosuh, M. Pagosuh, 589, 603
u fake; ViBuna Jankosen, Ilpuspegro ipaso, beorpap, 1996, 587, 590-591; Anexcanaap
Inoruunh, /lexcuxon menuunoi ipasa, beorpan, 2010, 63-65, 125. O pasmuiu nsmeby
Ha4MHa ¥ CpeicTBa IIahama, Te pa3yMeBarba YNIbEHUIIE Ia je MeHMUIIe IIpe CBera HaulH
mwahama, a camo usyseTHo cpefctBo tahama, Buj. Mupjana Pagosuh, ITnamnu dipo-
Mmeili - iipaso bankapckux unaimnux ycnyia, beorpag, 2016, 37-38.

6 KoHIenT efeKTPOHCKe MeHMIle MpeMeT je pasMaTparba IpaBHE HayKe INMPOM CBETa,
mpeMja je cBeoOyXBaTHa peryiaTuBa OBOT OO/NMKa MeHNLe YBefleHa jeNVHO y JamaHy.
Bup. Buiue Pawel Czaplicki, ,,The Electronic Bill of Exchange Concept from an Interna-
tional Perspective, Bialystok Legal Studies, Nr. 5/2021, 188.

1. Byjucuh, 145.

OBo crora wWTO KO ynorpeGe MeHWI|e BPJIO JIAKO MOXe Aa fobe [0 pasHOBpCHUX
3noynoTpeba. Y TOM CMUCIY Bpefu 3aHMM/BMBO 3allaXake [a je MeHHuua ,mxobap
noMmohHuk, anu now rocopap (»the bill of exchange is a good helper but a bad mas-
ter). Radim Chalupa, ,, Abuse of the bill of exchange in business environment®, IIpaso u
mynimugucyuinunaprocii (yp. Cama Kuexesnh, Maja Hactuh), Humr, 2019, 429.

9  ,Kommjyrepmsanuja y XapTuje ofi BPEJHOCTI YHOCK IPaBy ‘T€XHOJOUIKY PEBOMYLN]y
Ha IUTaHy IIOCTIOBHE IpaKce eMNCHje XapTuja Of BPeXHOCTH (eMeKTPOHCKE XapTuje Of
BPefHOCTH ca samTuheHMM [UTMTATHMM MOTINCKMMA), 4 Ha IUIAHY IIpaBHe Teopuje
u3asyuBa OpojHe CIIOpPOBe O MPAaBHOj IPUPOAY TaKBUX ‘TpousBopa’.“ M. Bacumesnuh, 444.
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M3BOPHO HACTAO Y eeKTpoHcKoM o6muky.'® Otyna je mpasumHuje oaj uH-
CTUTYT Ha3BaTy €IEKTPOHCKOM, a He JUTMTATHOM MEHMIIOM.

Kipy4aHn mpo6em Koju ce oBJie youaBa jecTe OJJHOC MEHMYHOT Hadesa
(bOopMaNHOCTM ca 3aXTeBVMMA, 1 KOHIENITa eIeKTPOHCKe MeHMIIe, ¢ 0031poM
Ha TO Ja OBO HAYesI0 3aXTeBa CBOjepyYHM IOTINC M3[laBaolla MEHMIe, alu
U MYCMeHy (IPaKTUYHO, MANMPHY) GOPMY, LITO je HeCIIOjUBO Ca 3aXTeBMMa
T3B. eMeHu1e. Y TOM CMUCITY Ce M1 Y TUTepaTypy HaBOAU KaKo je popMa Me-
HUIle GUTAH YC/IOB 3a MOCTOjalhe CAMOT MEHMYHOIPAaBHOT offHoca.'> Ocrtaje,
MehyTuM, muTame Ha KOj HA4MH CXBaTaMo (OPMY, OTHOCHO KaKBe Cy HOp-
MaTVMBHE ¥ TeXHMYKe MOTyhHOCTM 3a ynopob6/baBame eleKTpOHCKe (opme
saxTeBuMa mucMeHe popMe y oBoM fomeny.'® Jla 6u ce mo6mo oxrosop Ha
OBO IIUTambe, HYXHO je Car/leflaTy TPeHYTHa NpaBIIA y IIOI/efy eleKTPOH-
CKOT OIIIITEha U BUXOBO IIOBE3UBabhe Ca MEHNYHOIPAaBHNM IIPaBWINMA, U3
yera Tpeba ma nmpomsabe sakpyyak o (He)MoryhHOCTM gurnTanM3anyje ose
XapTyje o BPeMHOCT VIV MaKap eHOj OTEeKaHOj AUTUTANIN3ALVU Y OFHO-
Cy Ha Jpyre IpaBHe MHCUTUTYTE.

IT launujaTuBa 3a yBohemwe eneKTpoHCcKe MeHMIIe

Kaxo ce nctuue y reopuju, y nopehemy ca mojauaHom fleMaTepujanmsa-
LMjOM XapTHja Off BPeSHOCTH, YMI-E€HNUIIA [la YICTa He 3aXBaTa M MEHUIY U3a-
3MBa OTa/latbe HeHOT 3Hayaja y TprosuHm.'* OTyma He wyam momgHOmeme

10 JosaH Byjuumh, ,JemHooOOpasHa mpaBmma 3a JUINTAaTHE TPrOBUHCKE TpaHCAKIyje:
HOBOTapyja WM HeomxopHoct, IIpaso u #puspega, 6p. 4/2022, 724. Bup. 3akoH o
€IeKTPOHCKOM HOKYMEHTY, eIeKTPOHCKO] MAeHTH(UKALN)I U YCIyraMa Off IIoBepera y
enextpoHckoM mocnoBawy — 3EMI, Cnyxbenu inacuux PC, 6p. 94/2017 u 52/2021, wr. 2
cT. 1 Tau. 4, 43, 44. Victa curyanuja je u ca KaTeropujama e1eKTPOHCKOT M JUTUTATHOT
normuca. Bume Bu. Stephen Mason, Electronic Signatures in Law, 4" edition, London,
2016, 197-198.

11  Vnax, y papy he gecTo, pagy jegHOCTaBHUjer M3paXkaBamwba, OMTY pedl O IPOLeCy JUTH-
TanM3alyje MeHMIe, MaKO OH He OfipakaBa CYLITMHY HOTEHLMja/IHO HOBOI IIPaBHOT
MHCTUTYTA.

12 3opan AHrouujesuh, Mwaun Jb. Ilerposuh, boxxupap IlaBuhesuh, Banxapcko apaso,
beorpag, 1982, 368.

13 OBo cTOra IITO je ycI0B mucMeHe GopMe UCIyeH caMo Kafj je IICMeHa M3jaBa npaheHa
CBOjepyYHNUM MOTIIICOM [jaBaolia, JOK Ce M3jaBa [JaTa y eIeKTPOHCKOj popMu moTBphyje
KBa/MM(UKOBAaHMM €TeKTPOHCKMM IOTHMCOM (KOji, ca CBOje CTpaHe, HOApasyMeBa
oxpebeHe mpeTxofHe TeXHMYKe pafbe mpubasbama 1 Kopuinhema ycror). MupjaHa
Paposuh, ,TexcryanHa ¢opma (,IMCMEHO, Ha NANMpy WIM APYTOM TPajHOM HOCady
nofaTaka“) y CpICKOM M yIopesHoM npasy, Harmonius, 2016.

14  Pawel Czaplicki, 194. Jour je mpu Kpajy HpOIIJIOr BeKa YKasMBAaHO Ha HYXXHOCT JIUIH-
TaJM3alnyje YOIITe IIPeHOCUBIX XapTHja, a TUMe I MEHMIIe, aKO Ce >KeJIV [ia OBe 3a/ipKe
CBOje CBOjcTBO HeroumjabunHocty, 6yayhu na 6u oHo O6MI0 yrpoxkeHO ako 61 ocTano
y HOTajallllbeM CTamby, HOK Ce TPrOBMHA CBe Buille OKpehe eIeKTPOHCKOM ONIITEHY.
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MHMLIMjaTuBe 3a ,eMennny“ merem6bpa 2020. ropuue, " KOjoM ce IIpefjiaxe
OUTUTANIM3alMja OBE XapTuje of BPEJHOCTH, jep je, KaKo ce HaBOOMU, ,y MH-
Tepecy pUMHAHCHjCKMX OpraHM3alMja U BUXOBUX KIMjeHaTa #a ce oMoryhm
epuxacHo u 6e36egHO nocnoBame“ ¢ Kako 61 ce mocturao MpeIoKeH N
Vb, HEOIIXO/JHO je YCK/IAIUTY Pery/IaTOPHM OKBUP y OBOM JJOMEHY.

Hy>xHocT yBOhema eneKTpoHCKe MeHMIe Ipero3HaTa je M y Mpef-

nosuMa 3a yHanpeberme mocmosHor ambujenta y Cpouju of crpane Casera
crpanux naBectutopa (FIC — Foreign Investors Council), Koju cy 06jaBbeHn
y 138. Bernoj kmusu 3a 2020. ronuuy.!” Harmamasa ce kako qururanmusarmja
MeHMIle HMje 3HayajHa CaMo M3 yIyla GaHKapCKOT IIOC/IOBama, Hero 1 3a

15

16
17

Bup. Leif Gamertsfelder, ,,Electronic Bills of Exchange: Will the Current Law Recognise
Them?, University of New South Wales Law Journal, 1998, nocTymHo Ha ampecu: http://
classic.austlii.edu.au/au/journals/UNSWLaw]l/1998/50.html, 2. 4. 2023.

AKo yIopenyuMo y 0BOM KOHTEKCTY MEHHUIY Ca 4eKOM (Kao CIMIHOM, /i jaCHO Pas3indn-
TOM XapTUjOM Off BPEFHOCTH), yOYaBaMo Jla OH Y MHOTUM 3eM/baMa ITIOCTOj! Y e/IeKTPOH-
CKOM OOIIMKY, T€ JIa je CTBOPEH Jia BPIUM MCTe OHe (QyHKI[Mje Koje OCTBapyje 1 MalupHu
gek. JlocTymHO Ha appecu: https://www.investopedia.com/terms/e/electroniccheck.asp, 7.
4. 2023. Buize o enexTpoHckoM deky BuA. Arnold J. Goldman, William D. Sigismond,
Business Law: Principles and Practices, gth edition, Mason, 2011, 368-369.

VcTo Tako, IIOCTOjM M €NeKTPOHCKA TepeTHMIA, Koja je ypebena Ha MebynapopzOM
m1any T3B. PoTepgamckum npasuamma, ogHocHOo Komsenunujom YH o yrosopuma o
mebyHapopHOM 1peBo3y pobe koMOMHOBaHO i MopeM 13 2009. romuue (United
Nations Convention on Contracts for the International Carriage of Goods Wholly or Partly
by Sea). OBuM mpaBWIMMa ce OCHaXyje yIoTpeba TepeTHNIIe Kao eIeKTPOHCKOT 3aIyca
YMeCTO EeHOT HAIMPHOT 00/IMKa, [Of YCIOBOM fia CY Ce C TAKBUM HAauMHOM M3[JaBarba
u xopuinhewa oBe ITPeBO3He MCIPaBe CarNacyIM IPeBO3WIALl M IOomNbanal. Y cBa-
KOM C/Iyd4ajy, M3fjaBakbe, MCK/bydlMBa KOHTPOJA WIN HPEHOC eleKTPOHCKe TepeTHHIlE
uMa MCTH edeKaT Kao M3faBambe, [pKame WM MPeHOC KIacuuHe TepeTHue (4. 8).
Takobe, oBuM je mpaBmmuma mpenBubeHa mporenypa KOjoM ce 0CTBapyje CUTYPHOCT Y
TIOI7Iefly M3[jaBama M Kopumrhema TepeTHNIe Kao eleKTPOHCKOT 3amyuca. (wi. 9 map. 1),
mTo oMoryhaBa IpeHOC eleKTpoHCKe TepeTHuie (Wi. 57 map. 2). VicToBeTHa mpaBuia
CafipXku ¥ Hall 3aKOH O TProBauykoM OpopmapctBy, Cryxbenu inacnux PC, 6p. 96/2015
u 113/2017 - gp. 3axoH, 4. 297 u 298. O eneKTPOHCKOj TEPETHUIIM ¥ M3a30BMMa KOjI
ce y Besu ca BbOM jaB/bajy, Bup. Jyianka BHypabes, ,IIpeBosue ucnpase, 36opHux pa-
gosa Ilpasnol gaxynitieinia y Hosom Cagy, 6p. 2/2011, 57-58; K.A.A.N. Thilakaratne,
H.S.D. Mendis, ,,Using an Electronic Bill of Lading as a Document of Title: Prospects and
Challenges®, The Bar Association Law Journal, 2020, 3-8.

Vunnujatua 3a eMenuny, Beorpap, 2020, mocTymHo Ha ampecu: https://fic.org.rs/
wp-content/uploads/2020/12/Link-3-Inicijativa-eMenica.pdf, 1. 4. 2023. Vauumjatvsa
je mopHera ferieM6pa 2020. roguHe MunncrapcTsy duHaHcuja Peny6bmuxe Cpbuje n
HapopHoj 6annu Cp6uje op crpane HAJIE[I-a, Amepuuke npuspenHe koMope 1 CaBera
CTpaHMX MHBECTUTODA.

Munnujarusa 3a eMennny, 1.

Bena xmwura — Ilpemiosn 3a yHanpebemwe nocmosHor okpyxema y Cpouju (2020) (For-
eign Investors Council, White book - Proposals for improvement of the business environ-
ment in Serbia, Belgrade, 2020), nocTynHo Ha anpecu: https://fic.org.rs/wp-content/up-
loads/2020/11/White-Book-2020.pdf, 1. 4. 2023, 33-37.
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NIpUBPERY Y ueman. 'y usnamwy 3a 2021. roguny, FIC takobhe HaBoau f1a je
y OKBUPY fa/ber paja Ha aurutamusauuju y Cpbuju morpe6Ho omoryhmn
IpUMeHy VHCTUTYTa AUTUTAJTHE MEHMLE, alM Ce HAllOMUIbe VM 3HavajaH
kopak Hapopgue 6anke Cpbuje (HEC), xoja je opopmmna pagHy rpymy ca
IM/beM OCIIOCOO/baBaba PETUCTPa AMTUTATHMX MEHMIle, Te Ha Taj HauMH
ycknahuBamwa oBe XapTuje Off BPeJHOCTH Ca OCTAIMM (PUHAHCUjCKUM YCIIy-
rama.'’ Haume, 6aHKapcka IIpakca younia je Kao mpobeM YMbeHny ja je
3aKOHOM perynucana MoryhHocT fa rpahaHm elleKTpOHCKMM ITyTeM Impubase
KPefuT, Kao ¥ MAeHTUMKALY]ja IIyTeM BUIeO IMHKA, a/li He U IpubaB/batbe
cpencraBa ob6esbebema, mocebHO MeHumie kao Hajuemher meby muma,
Oynyhu ma mcra Mopa 6uUTH CBOjepydYHO IOINybeHA 1 IOTINCAHA Y Mamup-
HOM OOJINKY.

I3 cBera oBora mpousiasy fia je HMOCTOBHA IIpaKkca 3aMHTepecoBa-
Ha 3a yBoDeme eleKTpoHCKe MeHuIe y mpaBHu cucteM Cpbuje, onpaspa-
HO cMmarpajyhu ma 61 TO MIIO Y KOPUCT YUTABOM (IIPUBPELHOM) CUCTEMY.
YnpaBo U3 TOT pasjiora je HEONXOZHO PasMOTPUTU K/by4YHA INUTama y Be3N
ca M3JaBameM I YIIOTPe6OM MEHNIIE Y eIeKTPOHCKOM OO/IMKY.

IIT Menuua u gurnTaausanyja

1. /I3gaBame (e1IeKTPOHCKE) MEHUIIE

Kapma roBopumo o mspaBamy MeHMUIE, 1Ba Cy K/byYHa MUTamkba Ha KOja
Tpeba aTy OATOBOP. JeAHO je Ha KOju HAauMH Ce MEHMIA U3Jaje, JOK je Ipy-
ro MMTame Kajja cé CMaTpa Jja je MEeHNIIA U3/1aTa, OfHOCHO Off KOT MOMEHTa
pou3BoAy mpaBHa jejcTBa. OAroBOp Ha IPBO INTame je JoHeKk1e Beh fgar
y IPEeTXONHUM pPefOBUMA, YKasMBameM Ha OKOJHOCT Ja je HEONXORHO ja
u3jaBa BoJbe M3JaBaola Oyye fara y mucMeHoj popmu u npahena meroBum

18  Ibid., 35.

19 bBena kwura - Ilpennosn 3a ynanpebemwe nocnosHor okpyxema y Cpouju (2021) (For-
eign Investors Council, White book - Proposals for improvement of the business environ-
ment in Serbia, Belgrade, 2021), nocTynHo Ha anpecu: https://fic.org.rs/wp-content/up-
loads/2021/11/White-Book-2021.pdf, 1. 4. 2023, 34-35.

20 DBena kmwura — Ilpennosu 3a yHanpebheme mocmoBHor okpyxemwa y Cpbuju (2021), 34;
Bena xmwura — Ilpenmosn 3a yHanpebemwe mocnoBHOr okpyxemwa y Cpouju (2021), 34.
Jlony1ie, CTPMKTHO 3aKOHCKM IIOCMATPaHO, jeAMHO je HY>KHO [ja MeHuIla 6yfie CBOjepyIHO
IOTIIMCaHa, BOK he OCTaTM IyHOBa)XKHAa M aKO je TeKCT M3jaBe BOJ/be M3IaBaolla YHeT
MeXaHUYKUM CPefCcTBOM (IpuMepa pafy, LITAMIIalmeM), Kao M aKo Huje M3faTa Ha
[anupy, HEro Ha HEKOj APYroj MOKPeTHOj cTBapy (XMIoTeTHdKku O6u TO Morna Aa 6yxe,
penuMo, cansera). Mmak, roToBo yBek he ce MeHMIla u3aBaTy Ha MEHMYHOM OJIaHKETy
koju mrammna Haponna 6anka Cp6uje, HApOUIMTO 360T UMEbeHNIE [jd Ce KYIOBVHOM
TOr O/IaHKeTa MICTOBpeMeHo Itaha Takca, 6e3 Koje ce MeHMIIa He MOXKe KOPUCTUTHU 3a
NIpUHYAHY Hatwiaty. Buie Bua. H. JoBanosuh, B. Pagosuh, M. Pagosuh, 598, 606, 616.
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CBOjepy4YHMM notnycoM. Pagy onakiaBama ynorpebe oBe XapTuje Off Bpefi-
Hoctu, HBC mpommucyje u mramma obpasail, T3B. jefMHCTBEHU MEHUYHU
O/l1aHKeT, ca MCIMCAHUM MEHUYHVM eJIeMEHTUMA U IIPOCTOPOM 3a HJXOBO
yHomemwe.>! Fherosa mpeHOCT jecTe y ToMe WITO, C jefiHe CTpaHe, U3ABAO-
Ily ONaKIlaBa CaMo JlaBaibe M3jaBe BOJbE, jep CMalbyje PUSMK IPOIyINTarba
YHOIIe’a HEKOT Ofi OMTHMX MEHWYHMX e/leMeHara, 0K, C pyre CTpaHe,
IETOBOM Ce KYyIIOBMHOM YjefHO IUTaha IpommcaHa Takca Koja BaXU [0
ozipeheHOr M3HOCA MEHUYHE CBOTE.

Onrosop Ha Apyro NuTame 3aBJCK Off TOTA KOjy TeOpMUjy MpUXBaTaMoO
Kajla je ped O TPeHYTKY M3JjaBarba MeHuIe.”> Y TOM CMIUCHY je Y CPIICKOM
npaBy onurenpuxsaheH craB fa MeHuua, 6yayhm xapruja of BpegHOCTH,
IIpEe/ICTaB/ba jeHOCTPAHY W3jaBy BO/bE IHEHOI M3AaBaolja, Te fia HacTaje
Kajl je MOTNNCAHy Off M3aBaolla IPUMM IIPBY 3aKOHUTY MMajal (Teopuja
eMI/ICI/Ije).24 Jlakme, TeK Of MOMEHTa IpMjeMa MEHNIe, 3aKOHUTU MMasaly
MOYKe pacIiofiaraTy IipaBuMa 13 be.

YKOMMKO IpeTXOfHA /IBa MUTamkba NMPOOIeMaTN3yjeMO U CMECTVMO UX
y KOHTEKCT IIPOINCA O €1eKTPOHCKOM ITOCTIOBAIbY, MOXKEMO YOUUTH Jja 13-
JIOKEHO He IpefcTaB/ba MpeNpeKy feMaTepujanusanyju oBe XapTuje, MaKo
prima facie usrnena ppyradmje. Haume, oBa ce mmrama jaB/bajy BMIIE Kao
IPUBWHA, TEXHMYKA Ipempeka,’> 6ymyhu ma mmamo oxgrosapajyhu sako-
HOJaBHM OKBUpP YHYTap KOra ce MOTy KpeTaTy M3MeHe MEHUYHOT IIpOoINca,
Te JjJa HeMa pM3MKa 3a CYKOO TeMe/bHMX IIOCTy/IaTa MeHMIle ca IPOICcuMa
Koju ypebyjy mocnoBamwe caBpeMeHUM TeXHMYKMM CpefcTBMMa. HaBemeHu
3aK/by4yaK NpPOM3/Ia3y U3 aHA/NM3€ PENeBAHTHUX IIPOMMUCA O €IeKTPOHCKOM
MIOCTIOBay, T€ HUXOBE KOHTEKCTyalM3alMje Y CBETIYy MEHMYHOIPABHUX
IIpaBuIa.

Haume, mako je y mpakcu ONIITEYyCBOj€HO M3/laBaibe MEHNIE IIyTeM
MEHMYHOT 6TaHKeTa, YMHM Ce JIa YaK ¥ caM 3aKOH O MEHMI He TIPefICTaB/ba
IpenpeKy fa OBa MeHMYHa pafima npebe y enekTponckn obnuk. Ynramem
ofipeiéu caMor 3aKOHa, jacHO je #a 3M HMje M3PUYUT M MCK/BYYUB Y IO-
I7Iefy MaTepujana Ha Koju he ce yHocutn meHnynu enementu. lllTasumre, n
He TOBOPY M3PUYNUTO fIa TO MOpa OMTH Ma KaKaB MaTepyjaaHu obmuK. Jmak,
uMajyhu y Bujry OKOMHOCT fla ce 3aXTeBa CBOjepy4HM IOTIMNC JaBAOIIa U3jaBe,
THMe Ce yMamyje MOryhHOCT flaBama 13jaBe Ha HeKV IPYTY HAuMH, HA HEKOM
APYroM MaTepujay, OfHOCHO fieMarepujanusobano. OTy/a 1 He 4yfie HaBOaM

21 Ogpnyka O jeIMHCTBEHOM MeHMYHOM OmaHkety, Cryscbenu nucii CPJ, 6p. 29/94 u Cny-
wbenu inachux PC, 6p. 39/2004.

22 CreBan Mumthesuh, Xapitiuje og epegociiiu (meHuya u 4ex), Beorpan, 1981, 27.

23 Buiue o oBuM Teopujama, Bua. M. Bacumesnh, 457-458, 463-465.

24  H.Josanosuh, B. Pagosuh, M. Pagosuh, 593; V. Jaukosemw, 569, 611. Buzg. 300, un. 237.
25 L. Gamertsfelder.
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y Hallloj PaHMjoj IIPAaBHOj HayIM KAaKO je MEHUIIA ,,CAMO U UCK/bYyYMBO MICMe-
HM TIpaBHM aKT .~ MebyTuM, npmimKy fa ce 0BaKBO CTame CTBapy IIPOMEHNU
y BEIMKOj Mepu IpyXa 3aKOH O €eKTPOHCKOM JOKYMEHTY, €leKTPOHCKO]
UAeHTUQUKALMjY U YCTyraMa Off TIOBepera y eeKTPOHCKOM IOCTIOBamY U3
2017. roguHe (3EI[),27 KOjU CafipXX11 pe/ieBaHTHe ofipeibe KojuMa ce IOACTH-
Je e/IeKTPOHCKA pOopMa JOKyMeHaTa, HApOYNTO YMILEHNIIOM JIa Ta IO CHa3M
U3jeflHaYaBa ca OHMM y IIAIMPHOM 06/MKY, Oynyhu ja ce e1eKTPOHCKOM J10-
KyMEHTY He MO)Ke OCIOPUTM ITYHOBA)KHOCT, JOKa3Ha CHara, Kao HM IMca-
Ha hopMa caMo 3aTO IITO je y eleKTpoHcKoM o6muky.2® OBo je y cxamy ca
TEHJIEHIIMjOM Y YIIODEJHOM IIpaBy, Ile C€ TEXM Jja Ceé TPrOBMHA IUTO BUILE
OKpeHe elleKTPOHCKOM (OpMarTy, a fia Taj /b He CIyTaBajy Heke Oe3HayajHe
Ipenpeke, IONYT OHE Jia Cé UCTUYE Jla eeKTPOHCKM NOKYMEHT HeMa MCTY
CHary u He TIpy’Ka MCTY CUTYPHOCT Kao oHaj marmpru.”’ HapasHo, To i y
KOM CTTy4ajy He Tpeba fja yrpo)kaBa IpaBHY CUTYPHOCT, Te je Hy>KHO CTBOPH-
TH ofiroBapajyhe ycmoBe momohy Kojux MeHMIJa MOXKe CUTYPHO Jia HacTaHe,
HOCTOjU ¥ IMPKY/INUIIE Y IPABHOM IIPOMETY, @ U JIa CaMy YIECHUIM MEHNY-
HOIIPaBHOT OfjHOCa Oyny afieKBaTHO IpaBHO 3aumTuhenn. VHave je pasBojHu
IyT XapTuja off BPEJHOCTU Y MHOTMM 3eM/baMa Te€Kao TaKO Jja ce TEXUTIO
IOCTH3ay ABOCTpyKOr Iba. C jeqHe CTpaHe Cy CTBapaHyu 060/bM YCIOBU
KOjVi OV IPY>KIMIY CUTYPHOCT MMAOITY XapTuje, JOK ce, C ApyTe CTpaHe, UIIJI0
Ka ToMe J1a ce oMoryhu mTo makma mupkynamuje Te xaptuje.”’ Hema cymme
Jla HaBeJIeHVM IIM/beBUMa Tpeba CTaTHO TeKUTU, HAPOUNUTO Y NOT/IEy e/leK-
TPOHCKOT 00/IMKa XapTuja off BpegHocTy, 6yayhm ma Ty mopep yobmdajeHnx
13a30Ba II0CTOje U OHY Be3aHM Ca yTBphuBame NIeHTUTeTa YUYeCHUKa TI0CTa,
azmyu U T0jadyaHe 3aIUTUTE HUXOBUX IOfAaTaKa. ¥ CBAKOM CIY4ajy, JOKYMEHT
KOjJ je MI3BOPHO HACTAO0 Y €IeKTPOHCKOM OO/IMKY CMaTpa Ce OPUTVMHAJIOM.
Yumennna ma 61 ce ca HAIVMPHOL, WITAMIAHOT MEHMYHOr obpaciia
IPEITo Ha HBETOB eIEKTPOHCKHU 00/IMK, caMa o ceOu, jecTe Ba/baH apryMeHT
y HPUJIOT JUTUTANIN3ALMjU OBe XapTuje, ¢ 063MpoM Ha TO fia OU ce joI Buile
OJIaKIIA/IO TIONYHaBalbe UCTOT, YjefHO CMambyjyhu mpocTop 3a rpemike Koje
MOTy HacCTaTy y TE€KCTYy U3jaBe BOJ/be NPUIMKOM HEeTOBOT PYYHOT YHOILIEHa.
lnak, Behy npo6meMaTrKy cTBapa CTaB/bame MOTINCA M34aBaOLa, OHOCHO
yTBphuBame unmeHuIe a je 6alr TO JvIle OHO Koje je MMasio HaMepy jia ce

26 C. Munuhesuh, 20.

27 3aKOH O eleKTPOHCKOM NOKYMEHTY, €IeKTPOHCKOj MIEHTUGMKALUjU M yCIyrama of
HOBepemwa y eeKTPoHCKoM mocnoBawy — 3EII, Caymbenu inachux PC, 6p. 94/2017 n

52/2021.

28 3E[, un. 7.

29  Justin Hughes, ,The Internet and the Persistence of Law®, Boston College Law Review, Nr.
2/2003, 389.

30 3. Auronujesuh, M. Jb. Ilerposuh, b. ITaBnhesuh, 342.
31 3E[M, un. 10 cT. 1.
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MEHNMYHO 00aBeXKe. YIIPaBO U3 TOT Pa3jiora je HeOIXOQHO CarlefaTy TPeHyT-
HO CTambe pery/aTuBe y TOM JOMEHY, Kao I MOTYhHOCTH 3a BJXOBe U3MEHe Y
IpPaBIy OCHAKMBalbha MEHMI[E KaO eIeKTPOHCKOT TOKYMEHTA.

a) Iowmiuc usgasaoya u yiephusarve weiosol ugeHitiuiieitia

Kapa ce jegHo nmuije cBojepy4HO IoTHMIIe Ha Kpajy ofpeheHor Tekcra
(jemHOCTpaHe M3jaBe BO/be, yTOBOpA U CI1.), TO IPeACTaB/ba HOKa3 [a je OHO
YIIO3HATO Ca CafjpXKMHOM TeKCTa U Ja je Ha Yy mpucrano, norsphyjyhu ra
CBOjMM TIOTIIMCOM. YjeJHO ce NPEeTNOCTaB/ba Ja je NNIlEe Yijy O3HAKy HOCK
HOTIIMC YIIPABO OHO JIMIie KOje Ce U IOTINCAJIO0, OFHOCHO fla HUje Y IUTamby
dancuduxar. CynpotHo je morpebHO fokasaru. TakBa curyamnuja je u ca
CBOjePYYHUM IOTINMCOM Ha KPajy MEHMYHOT ciora, Oyayhm na mume nspma-
BaJjIall MICKa3yje HaMepy Ia IIOCTaHe MEHNYHM [JY>KHIUK, Te Ce IPeTIOCTaB/ba
Ia je 1ulle 4Mje MMe M Ipe3yMe O3HayaBa KOHKPETHM MOTINC M3JaBaiall Te
MeHMIIEe, OHA je MYHOBa)KHO M3JlaTa M IVPKY/INILe, CBE U Jia je IOTIIC dar-
cudpykosan.>” Vs oBora BUIMMO fa U CBOjepy4YHM IOTINC He NpefCTaB/ba
Haj0O/by 3aLUTUTY NPWIMKOM 3aCHNMBaMba jeJHOT MEHUYHOIPABHOT OJIHO-
ca. I[pyrum peumma, HMIITA Maibe pU3MKA He HOCU TaKaB, PyYHU HauMH
Ofl OHOT €NIeKTPOHCKOT, KOju, IaK, MMa HeKe cBoje HemocTatke. C mpaBom,
HAapaBHO, IIOCTOjU 3a0pUMHYTOCT y HOIVIEfly €IeKTPOHCKOT HOTIMCHBAaba
u3jaBa BOJ/be, IIpeM/la Pa3BOj TEXHONOTMje JONPMHOCK TOME fia TaKaB Ha-
41H 6y/ie CUTYPHUjU OJT OHOT KJTACUYHOL.>> Y TOM CMUCTY Tpeba pasyMeTn u
HedVHULIN)Y eTeKTPOHCKOT IOTINCA, MTOJ KOjUM Ce HMOfpa3yMeBa ,,CKYII I10-
flaTakKa y eJIeKTPOHCKOM OOJIVKY KOji Cy IIPUAPY>KEHNU VIV JIOTMYKM IOBe3a-
HM ca IpyryM (MIOTIMCAHMM) TOfALMMA Y eIeKTPOHCKOM OO/IMKY TaKo Ja ce
€IeKTPOHCKMM IIOTIVICOM MOTBphyje MHTerpuTeT TUX MOAaTaKa U UJEHTUTET
norrchnKa.“>* E/TeKTPOHCKOM MOTIICY ce, MCTO Ko M eIeKTPOHCKOM JIO-
KYMEHTY, HEe MO>X€ OCIOPUTH ITyHOBa)>XHOCT MJIM [JOKasHa CHara caMo 3aro
IITO je HACTA0 y eeKTPOHCKOM OONMKY MM M3 pasjiora MITO He UCITYHhaBa
ycoBe 3a KBa/MGUKOBAHN €NeKTPOHCKM ToTIvC.>> BumiMo, ke, aa 3a-
KOHOJIaBal] ca CBMX acIleKaTa IOACTUYE IPOLeC eeKTPOHCKOT II0C/IOBaba.
JlomaTHO IITO IpaBHM 3HA4Yaj IIOTINCA HMje y HEroBOM OOMMKY, HEro y
wHpOpMaIjaMa Koje mperocu.>®

32 H. JoBanosuh, B. Pagosuh, M. Pagosuh, 618. Oryza nuiie Koje je MOTIMCANIO MEHUILY
TybuM MMeHOM ¥ HMje MEHMYHM AY>XHUK, Oyayhu fia ce meroBo MMe He Halasy Ha
MeHuy. Vmak, TakaB meroB moctymak paba rpabaHckonpaBHY M KpMBWYHOIPABHY
oAroBopHOCT. V1. JaHkoBel, 614-615.

33 L. Gamertsfelder.

34 3E[, un. 2 ct. 1 Tay. 20.

35 3E[, un. 50 cT. 1.

36 L. Gamertsfelder; S. Mason, 198-199.
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ako je cBojepy4HM IOTHNC M3JABAOIA BENMKA CMETHA IOCTOjamby
MeHIIIe Y eleKTpOHCKOM 007Ky, 3E]Jl cBojuM mpaBunnma y6naxasa Taj ja3
u3Mehy TpauIIMOHATHOT ¥ CaBpPeMEeHOT KOHI[eNTa II0C/IOBakbha, OJHOCHO T0-
TOBO jia ra 1 yKupa. Hamme, y cBojuM ofipe6ama oH npomcyje fa KBamudu-
KOBaHU e/IeKTPOHCKH TIOTIIC MMa UCTO JIEjCTBO K0 U CBOjePyIHM TIOTITHC. >
C npyre cTpaHe, Iak, Ty je u ofpenba Mo K0joj ce IpaBuia O eIeKTPOHCKOM
HOTIIVICY He IPUMEIY]Y ,Ha IIpaBHEe HOC/IOBE 32 KOje je IOCeOHNM 3aKOHOM
npenBubeHo fa ce He MOTY IIpefy3eTH Y eleKTPOHCKOj popMM, U3 KOje BU-
AVIMO Ja Ha4yeIHM HPYCTYI O NMPAaBHOM IPN3HAMY JiejcTaBa eleKTPOHCKNX
motmca Huje amconyTad.’® Osa ompen6a, Takohe, IpecTaB/ba 3HAUAjHM
apryMeHT y mpuior MoryhHoctu kopuihema MeHIIe y €IeKTPOHCKOj (op-
mu. Hamme, 3akoHOM 0 MeHMIM Huje 3abpameHO fa oBa Oyme mspmara y
eIeKTPOHCKO] popMIM, YaK M3PUYMTO HeMa IIOMeHa M fia Mopa ja Oyne Ha
HANupy y MUCMeHoj GOpMU, Te CXOTHO IIPUHIMNITY /A je TO03BO/bEHO CBe IITO
HIje U3PMYNTO 3a0pameHo (HapaBHO, IOJ| YCIOBOM Jia HUje IIPOTMBHO OC-
HOBHMM IIOCTYy/IaTVIMa IIPaBHOT IIOPETKa), IPOU3/Ia3n fia, MaKap y OBOM JiO-
MeHY, HeMa IIpelpeka Jja MEeHMIa IIOCTOjM ¥ LYPKY/IUIIe Kao elIeKTPOHCKI
JIOKYMEHT.

OcHOBHa HeflOyMII|a Y Be3! Ca M3JlaBarbeM U IOTINMCHMBAbeM MeHNIle
€IIeKTPOHCKMM ITyTeM TIYe Ce YMIbeHMIe /1, Y TIOPe]] Haue/THe U TapaHTOBaHe
CUTYPHOCTY CaMOT KBa/IM(pUKOBAHOT MOTINCA, UIAK IOCTOju 60jasaH ma 6u
Taj ,CKYII II0fjaTaka" MOIJIO Jla MICKOPMCTI HEKO Apyro nuie. [Jakie, mpobmem
ce CBOAM Ha CBOjeBpcHM (ancudukar y eIeKTPOHCKOM Io/by. Vako je kBa-
MUKOBAHM eeKTPOHCKM MOTINC ,,HAIIPEHN eJIEKTPOHCKY MOTIIC KOjI je
KpeMpaH KBalM(pUKOBAaHUM CPEfICTBOM 3a Kpeupambe eJIeKTPOHCKOT ITOTIICa
M KOjU Ce 3acCHMBAa Ha KBAIM(PUKOBAHOM CepTUPMKATY 3a eIeKTPOHCKU
HOTINC ¥ KOjU je M3HAT Off CTpaHe Ipy’kKaollda KBaIM(UKOBaHe YCIyre Of
ToBepema y CKMafy ca oBUM 3aKoHOM>® Te Beh mo medwHmmjn moppas-
yMeBa HajBMINM HMBO IIOY3[aHOCTH, MIIAK IIpey3uMame MeHuYHe obaBese
3axTeBa HaMepy jeJHOT JIMIa la ce Y TOM CMUCITY 0baBexe, I1a je HeOIIXOIHO
o6e3benuTy ajiekBaTHe ycnose Koju he mopcrahy ydyecHmke y mpaBHOM IIpo-
MeTy Jja KOpVICTe OBakaB HauuH mocnosama.’’ 3ampaso, kpos ofrosapajyhy
3aKOHCKY, a IIpe CBera IOA3aKOHCKY PeryIaTiBy, T0Ka3yje ce KaKo M3/aBambe
MeHMIle Ha OBaj HaulH CTBapa Mame pusuka fa he jenHo nuue, Tybum mort-
HIICOM, U3JATV MEHMIYy ¥ TYMe M3UTPAT! IpaBuUIa M 370yIOTPeOUTH Ipa-
Ba. Yak m 3akoHOpaBal AeTa/bHO ypebyje yTBphuBame mpeHTHTETa KOJ,

37  3E[, un. 50 cT. 2.

38 3E[, un. 50 ct. 3; Jparo Jb. [lusspax, ,,IIpaBHO [1ejCTBO €eKTPOHCKMX HOTHNCA y Meby-
HapoyHO] perynaTuBu u npasy Cpbuje, 360pHux pagosa Ilpasroi gpaxynineinia y Hosom
Cagy, 6p. 2/2019, 356.

39 3E[, un. 2 ct. 1 Tay. 30.

40 S. Mason, 341-342.
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eNIeKTPOHCKE KOMyHUKaIlje, IPEKO NIeMe eeKTPOHCKe mienTudukanmje,!
KOja MOpa Jia CajpXu ,IIOfaTKe 3a MJeHTUOMKALMjy IUIA Ha U3JATUM
CPefiCTBYMMA 33 UJEHTUDMKALNjY, KOjU jeMHCTBeHO ofpeDyjy mpaBHO mmm
Pusmaxo mume“*? TIpuroM, pasmumunTe HUBOE MOY3IAHOCTU OCTBAPYjy pa-
3MMYUTE IIeMe, Te je CBAKaKo IOXKe/bHO Ja Y KOHTEKCTY elIeKTPOHCKe Me-
HuIle TO OyAy IleMe BYCOKOT HUBOA MOY3[aHOCTH, ,Koje 00e30elyjy Brcoko
HOBepere Y MAGHTUTET KOjUM Ce JIMIie IPeNCTaB/ba M KOPUCTEe CPENCTBA U
HpolLeaype 4nja cBpxa je ga oHeMoryhe 3/10ynorpe6y OfHOCHO HEVICTUHUTO
IIpe/ICTaB/barbe".

Y ToM cmumcny BaxkHa je u aktuBHOCT HBC, moce6HO OHa Ha JOHOIIEhY
ofiroBapajyhmx mopsakoHCKmx akarta. TakaB jemaH akT mpepcraBma Ofi-
JlyKa O YCTIOBMMA ¥ HauMHy yTBphuBama u mpoBepe MAeHTUTeTa (U3NI-
KOr jmia kKopwimhemeM CpeficTaBa eleKTpoHCKe KomyHuKamuje.! Osa
Opnyka mpefcraBba [ONATHU CTENEHUK Y jadamy IO3UIMje €TeKTPOHCKe
komyHuKanuje Meby cybjektmma mpaBa, gompuHocehm curypHoctn Ta-
KBOI HayMHa omnmTema. Hanme, kao mTo 1 cam Hasue Opjyke Ka3yje, oHa
ypebyje kako m mopm Kojum ycmoBmma ce yTBphyje M IpoBepaBa Heuuju
UJEHTUTET y CIy4ajy Kafia TO Iuile Huje PM3WUKM IPUCYTHO Y MeCTy Ife
ce BpILIM TPAaHCAKILMja WIM YCIIOCTaB/ba IIOCIOBHU OJHOC Ca OOBE3HVKOM,
OJIHOCHO ca Cy0jeKTOM KOjyu BpIIM HeKM Of IIOC/IOBa KOjy IOTHAJajy IIOf
Hajgzop HBC u 3akoHa KojuM ce perymuile o6JacT ClpedaBama IIpama
HOBI]a ¥ (DUMHAHCUpamba TepopusMa.® IIpuTom, 3Ha4aj OpyKe, y KOHTEK-
CTy IIpefjy3Mama MEHUYHVX pajibl, jecTe Y TOMe IITO oOyXBara cBa OHa
JMIa Koja ¥ MHade MOTy OMTH IOTIMCHVIIM MeHMIe, C 063MpoM Ha TO jAa
ce OffHOCK Ha (M3NYKO JINIIE, IeTOBOT 3aKOHCKOT 3aCTYIIHNUKA, 3aTUM IIpefi-
y3eTHUKa, Te Ha GUINUKO /IMIIe Koje je 3acTyMHuK npasHor . ® leramuo
je HaBegeHoM OIyKOM IpONNMCaH YMTaB IOCTYINAK, Off caMe IpuIpeMe
upentnduKanmje (Kako OpraHu3aIoHe, TAKO ¥ MPOCTOPHE M TEXHUYKE),
CBe [0 IIoflaTaKa 1 JOKyMeHaTa Koji ce IPOoBepaBajy, CBe Y LW/bY IOy3/JaHOT
yTBphMBama mpeHTUTETA IpOBEpaBaHor mmua. Vmajyhn y Buny unmenniy

41  Bup. 3EN, un. 17-22.

42  3EM, w1 17 ct. 1 Tay. 1.

43 3E]I, un. 18 ct. 1 Tau. 3. Ilopen oBe, OCTOje joIII 1 IIeMe OCHOBHOT HMBOA MOY3[aHOCTH,
Koje 06e36ebyjy orpaHmdueHO mOBepeme y HAEHTUTET, Ka0 U IeMe Cpefbel HUBOA
MOY3JAHOCTY, KOJ KOjUX IIOCTOjY 3HAa4YajHO IOBEPEHE y MAECHTUTET KOjUM Ce JIMIle
npencrasba. Busi. Tad. 1 u 2 ucTor 4YmaHa. JacHoO je, akie, fa je y MHTepecy IpaBHE
CUTYPHOCTM U OCTBapema (QYHKIMja MeHWIe Ja y YHOTpeOu Oyhe BMCOK HMBO IOY-
37JAaHOCTI.

44 Opnyka o yclmoBMMa ¥ HauMHY yTBpDUMBama ¥ IpoBepe MAEHTUTeTa GU3UYKOT JIMIA
xopuihemeM cpeficTaBa eleKTPOHCKe KoMyHuKanuje — Omnyka, Cayxbenu inacnux PC,
6p. 15/2019, 84/2020 n 49/2021.

45 Bup. Opnyka, Tad. 1 n 2.
46  Opnyka, Tay. 2 mMoATad. 2.
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ma cy obsesHumm y cmmcay oe Opjyke, IPBEHCTBEHO, Cy6jeKTU IIATHOT
IIpOMeTa, MOXKe Ce OUeKMBATH Jja Majy OfiroBapajyhe TexHIMUKe, pecypcHe U
ocTajsie MOTyhHOCTM 3a OCTBapyBame OBAKBOT BY/a KOMYHUKaIje, Te [ja ra
CBOjOM IIPAKCOM JOJaTHO NoAcTaKkHy. Ha ocHOBY cBera oBora, 3ak/by4yjemMo
fla M3TaBambe MEHUIle y eeKTPOHCKOM OO/MKY IofipasyMesa ofipehene pu-
3MKe, @IV MICTO TAKO Ce YMHM fia IIPY>ka, Kako Behe moryhHocTy, Tako n Behy
CUTYPHOCT, OJHOCHO 3aIUTUTY Off 37I0yIoTpeda.

6) MomeHaili HACTHAHKA eNleKTPOHCKe MeHUe

Bupenu cMo ga MeHMIIa Kao XapTuja oj BPEJHOCTU HACTaje OHOT MO-
MeHTa KaJi IeH M3[JaBajall fa U3jaBy BOJ/bE, T€ je MOTIMCAHY Ipefa MPBOM
3aKoHUTOM umaony. Of Tor MOMEHTa OBaj MOXKe Jla pacIoiake IPaBMMa U3
b€, T aKO MY je MeHMI]a II0C/IaTa IOIITOM, CMaTpa ce Jia je Ipefjaja MEHMIe
U3BPIIEHA y 9acCy KaJl jy je PEMUTEHT NIPUMMO, a He KaJl je MOLINM/bKa IpefiaTa
nomti.” OBo cTora mTo je Ta cuTyarmja GaKTUYKYU U3jeTHAYEHA CA OHOM
fla M3JaBasal] cacTaBy MEHMILY, a/li Ja je joII He Ipefa umaony, o6yayhu ma
oBa, PaBHO TIOCMATpPaHo, Huje usnata (cTBopena).”® Cpe oBo mocnenuua je
Teopuje eMICHje U He M3a3MBa HMKAKBE JUIeMe KaJ| je ped O MeHMUIlaMa y
MaNMpHOM OOJIVKY, KO KOjuX 3amucTa Moxe fohu mo ¢usmuke mpepaje mc-
npaBe. MehyTum, nocraspa ce nuTame KakBa je CUTyaluja ca MEHUIIOM Koja
6u Oua usgara y eeKTpoHCKOM o6nuKy, 6yayhn na y Tom ciydajy He 6uc-
MO MMaJIM UCIPaBy y GUSMUKOM cMUCITY, Beh 61 mmocpenu 610 eneKTpoOHCKI
sammc. CIeCcTBEHO TOMe, [IOIUIO O [0 M3MeHe TPaAMI[VIOHATHOT PeXMMa
XapTHja off BPeLHOCTY, jep BUIe He OM IOCTOjajo NMpaBO Ha XapTuju, Beh
VICK/bY4YMBO IIpaBa U3 XapTuje.

Moryhe pememe HaBefieHe HeOyMMIle MOITIa 61 fa Oyfe aHaIOTHA
IIpMMeEHa NpaBUIa Koja y TOM CMUCIY BaXKe 3a CEpUjCKe XapTuje Off BPEIHO-
CTH, IPeMa KOjUMa OBE HACTajy KaJ| MX M3JaBasal] yIuile Ha Pa4yH MMaolia
y LlenTpannom perMCpr.SO JpyruM peduMa, yIuc y padyH MMaola cepujcke
XapTHje ce IO CBOM [I€jCTBY M3jefHavaBa ca IPefajoM MMaoLy INojefiHaqYHe
xaptuje.”! Y Tpumor oBoMe ujie ¥ YMIbEHMIA Ia CepUjcKe XapTuje PecTajy,
Oynyhu enexTpoHCKe MCIpaBe, Ha HAYMH Jla ce OpMIly ca padyHa MMaolia o
ucnymerby obasese.”” VI3 Tora 6 ce 1ano 3aK/bYd4MTH A 6U Ce M MEHUIA

47  W. Jankoser, 611.
48 H. Josanosuh, B. Pagosuh, M. Pagosuh, 583.

49 M. Bacumpesnh, 443. VIHade, TakBy cuTyainyjy Beh mmamo ca cepujckuMm XapTujama of
BpenHocTy, 6yayhu ma cy oHe pmemarepujanmusoBade. H. Joanosuh, B. PagoBuh, M.
Pagosuh, 572.

50 3akon o Tpxuiuty Kamurana — 3TK, Cnymbenu inacnux PC, 6p. 129/2021, 4n. 5mu 6 y
Be3u ca ui. 237 u 238 300.

51 H. Josanosmuh, B. Pagosuh, M. Pagosuh, 583.
52 Ibid., 585.
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Opucaa Kao eIeKTPOHCKY 3aIiC KaKo Oy IpecTaa Kao XapTiuja Off BpegHO-
ctu. MebyTum, oBakBa aHa/IOTHa IIpYMeHa He 61 61/1a IpuMepeHa y KOHTeK-
CTy elIeKTPOHCKe MEHNIIe, Ma KOJIUKO Ce, pritma facie, TIOKasuBaa CIMIHOCT
usmeby oBux xapTuja.

Haume, y oBoM cry4yajy MOpaMo MMaTH y BUAY PasIU4IUTy IPUPORY
MeHMIIe Kao TOjefMHaYHEe XapTuje Off BPEHOCTH, C jefHe CTPAHE U CEPUjCKUX
XapTuja off BPEHOCTH, C fipyre cTpaHe. Taunuje, pasnmmumTyi Cy pasniosu
360r Kojux ce u3pajy, 6ynyhm fa ce mojeguHadHe XapTuje u3fajy Kako 6u ce
ozmpebeHoM nuiy mcryHmna Heka o6aBesa, JOK ce cepujcke Ipogajy Behem
6pojy MUIa pas caKkyTUbama Kanutama.”> OTy/Ia Hutje TOTMYHO fia ofjpehenn
MMaJal, MeHMIle OTBapa padyH Koj LleHTpamHor permcrpa, jep oHa Huje
(bVHAHCHUjCKY MHCTPYMEHT, by M3aBajall He IIPOJaje MMaolly, I1a fa Tpebda
Za je ymucyje kao oppebheny BpegHoCT Ha pauyHy. HampoTus, oH my n3paje
ca IMbeM Ja HaMMPM MMaolia, Te je OHa MMaolly IOTpebHa Kao 3aceb6aH
JOKYMEHT, KOj¥ MO)Xe KOPUCTUTM pajy HaIlaTe WM fla/ber Kopuirhemwa y
npomety. V3 Tor pasjora ce HajaJleKBaTHUjUM YMHM OHO pelleme Koje Beh
IIOCTOjM Y HAllleM IIPaBY, CAMO He M3PUYMUTO Y TOIJIENy MEHNIIE, /i CBAKAKO
y IoIyefy eleKTpOHCKe KoMyHMKanuje. Ilpemaja MeHuie y TpaguioHan-
HOM pEeXMMY IIpeficTaB/ba JI0OKa3 Ja jy je MMajal, IpUMMO, 3 TOM Ce YMHY
Y €leKTPOHCKOM OILITEeHY YIOH00/baBa MOTBPAA O HPHjeMy elIeKTPOHCKOT
mokymeHTa. IloTBpAy 0 IpujeMy e1eKTPOHCKOT JOKYMEHTA M3/jaje MpuMarall
€eKTPOHCKOT JOKYMEHTa VWIM TIPY)Kajall YCIyTe eleKTPOHCKe JlocTaBe.”
OBakBO TNpaBWIO y TOTIHYHOCTM OATOBapa IPUPOAY MeHMIe, C 003m-
POM Ha TO Jja je, MaKap y TPeHYTKYy M3/laBamba, Ped O jeHOCTPAHOj U3jaBU
BOJbE YCMEPEHO] Ka Ta4HO ofpeheHoM nuiy, Te camo Ta ymmna u Tpeba ja cy
yK/by4eHa y Ty MEHWYHY pafmy. MebyTum, usgaBame MeHMIIe je caMo jefHa
of MeHMYHUX pajmy. OHO IITO YMHYM OPESHOCT OBE XapTHje Off BPEJHOCTH
jecTe mbeHa IIPEHOCUBOCT, BbeHa CIIOCOOHOCT Jja VPKY/INIe Y IIPAaBHOM IIPO-
METY, T€ je HEONXO[HO MCIMUTATU KaKBU M3a30BM IIPEACTOje y TOM IIOIIefy
aKo 6MCMO MEeHMYHU O/TaHKeT 3aMEHN/IV €/IEKTPOHCKUM 3aIMCOM.

2. ITupkynmncame (e1eKTPOHCKe) MEHUIIE Y IPABHOM IPOMETY

HaxkoH mTo MeHuia Oyfie IyHOBa>KHO M3[aTa, OHA IIOYMIbE Ja IIPO-
M3BOAM IPAaBHO /IejCTBO, OGHOCHO Of TOT MOMEHTAa HACTaje MEHMYHO IIO-
TpaXMBambe 3aKOHUTOT MMAola, KOje OH MOXXe Jla OCTBapyje IPOTHUB M3[a-
Baola M eBeHTYaTHUX NPYTUX MEHWYHUX HykHnka.”” OH MoXke U fa He

53  Ibid., 572.

54  3EJ, wr. 13. UnHu ce fa 6u 0BakBO pelllermhe OMIO MPUXBAT/BYMBO U 32 paiiby Hpe3eH-
Talyje MeHMIle, CaMo IITO 6¥ cMep KOMYHUKalje 6110 OOPHYT, OBHOCHO MIIao 6u of
MMaolla Ka M3/aBaoly.

55 H. Josanosuh, B. Pagosuh, M. Pagosuh, 618.
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oCTBapyje Ta mpaBa, Beh ma MeHMIy fja/be IpeHece Ha Apyra nuua. Jakre,
MEHUIIA M3JaBambeM MIOCTaje TUIIMYHA XapTHja Off BPEMHOCTH, Ca jeHUM Of
CBOjMX K/BYYHMX 00€JIe)Xja, Koje ce CacTOji Y ’bbeHOM CBOjCTBY IIPEHOCUBOCTY
(meronujabumuaoctn).”® ¥ toM cmucny ce npu kopumrhemy meHuie y mpas-
HOM IIPOMETY IIpefy3MMajy pasInduTe IpaBHe pajiibe, IOMyT YMHOXKABaMba,
TIpeHoCa, TIpe3eHTallyje, aKIeNTa, UCIIaTe ¥ OCTAINX MEHWYHUX pamgmu.’’
3ampxkaheMo ce caMo Ha HeKMM pajbaMa Koje Ipefy3yMajy y4eCHUI Me-
HIYHOT II0C/IA, IIOCMAaTPaHo U3 yITIa eIeKTPOHCKe MeHMIle, IpemMya 6u 6m1o
3HAYajHO MICIINUTATY OBAaKBY MEHMIIY Y IIOIJIEfy CBUX MEHMYHUX Pajiby U
moryhHocTM fa ucte 6yay Ha OBaj Ha4MH IIpefy3eTe, HO TO 3aXTeBa MHOTO
JleTa/bHIjy aHA/M3Y HETO IITO je OHa 3axBaheHa oBMM pajom.>®

3aKOHUTM MMajal, MMa IIpaBo Ja MEHMIy IIpeHece Ha Jpyro Iule, a
passtor 3060T KOTI' TO YMHY II0YMBa Ha TOMe 1ITO he YecTo MMaTy norpedy 3a
HOBIIEM U ITIpe JOCIeJIOCTH MeHuIe (kafa Ou, 0 pefoBHOM TOKY CTBapw,
MIMao IPaBO Ja je Ipe3eHTHpa Ha UCIUIATY U Johe BO MeHMYHe CBOTe), Te
he je 3aro mpopmaTy (eckOHTOBaTM), Majia IPEHOCOM MEHMIIEe MOXKe [ia Ce I10-
CTUTHE U OPYTU IWBb, KOjU C€ CAacTOju y HaMUpemy IOBEpUOLa 3aKOHUTOT
MMaolla JaBambeM MeHHIle YMeCTO HOBLA.”” JIBa cy HaYMHa Ha KOjU C€ MEHIU-
na npenocu. C jegHe cTpaHe, Moryhe je la MMaal yCTYIu IOTpaXXMBame,
OJHOCHO IIPaBO M3 MEHNIIE IPYTOM /NIy, Y KOM CIy4ajy je Y IUTamy Lecuja
MeHnyHOr moTpakibama.’’ [TocMaTpaHO ca CTAHOBMIITAa MeHNIlE Kao
€IeKTPOHCKOT 3aIl/ica, Ta OKOJMHOCT He OM HMINTa peMeTiaa MOTyhHOCT
IpeHoIlIekha OTPaKMBamba Ha 0Baj HauyH. bypyhu na ce oBae npenocu camo
IpaBO U3 MEHMUIle, YTOMMKO OM JIakie 6110 M caMoO IpeHOLIemhe U KacHuje
kopuimrhemwe MeHMIle 3a UCIUIATY (HAIUIATy), jep O1M OHa OCTajaja 3aIycaHa
y eeKTPOHCKOM OOMMKY, y3 ofroBapajyhe Genexxeme ummeHNIe fja je Me-
HUYHO IOTPaXkKiBame YCTYIUbeHO. IIpuTOM, Ha OCHOBY ynucaHe KIay3yse o
necuju (T3B. peKTa Klaysysie), CTULI/IAL] CTUYe IIPaBo /la 3aXTeBa Ja My IIpe-
Hocwar npesia Merniy.®! Tum npe 6u umTas Tporec 610 Ak, GPXKY I
CUTYPHUjU ITOCPEICTBOM €EKTPOHCKE KOMyHUKaLyje.

Jpyr1 HauMH IpeHoca MEHMIIe jecTe IyTeM MH/IOCAMEHTAa, OJHOCHO
Hapen0e Ha OCHOBY Koje 3aKOHWUTM MMajal, Kao MHAocaHt, oppebyjyhu

56 L. Gamertsfelder. O ocobuHaMa koje jefHa McIpaBa MOpa fja MCIIYHM [ia O ce cMarpana
XapTyjoM of BpefrHoCTH, BuA. M. Bacupesuh, 440-443.

57  JleTa/bHO O CBUM papmama Bua. H. Joanosuh, B. Pagosuh, M. Pagosuh, 615 u game.

58 Oryna He 611 6110 TPABMJIHO [ia Ce HA OCHOBY aHaJIVI3e HEKONMKO MEHWYHMX PafIibU Koje
6u MorIe fia ce Bplle eeKTPOHCKMM ITyTeM 0e3 Ipelpeka M3Befe 3aK/bydak a ce TUMe
II0Ka3yje KaKo CBe pafilbe MOIy OUTH Ipefy3suMaHe Ha Taj HauyH. HampoTus, morpe6HO
X je CBe IIOjeAMHAYHO VICTIUTATH U3 YI/Ia IIPaBUIa O €IeKTPOHCKOM OIILITEbY.

59 H. Josanoswuh, B. Pagosuh, M. Pagosuh, 623.
60 1. Jankosen, 618; M. Bacubesnh, 482.
61 H. Josanosuh, B. Pagosuh, M. Pagosuh, 624.
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#pyro mmue (MHAOCAaTapa) Kao HOBOT 3aKOHMTOT MMAolia, Off IOBEpyoIa
nocraje myxuuk.®? [IomyT NPeTXOTHOT HauMHa, U KOJ MHOCHPAha je Hero-
XOJIHO J1a TIPEHOCUJTAI] yTIHIIle OfiroBapajyhy xaysyny® u ja je Bo/bHO mpesa
unpocatapy.®* Oryma 6u oBie, Kao ¥ KOJI liecuje, YMH Tpefiaje eneKTPOHCKe
MeHM1le, Morao hu ImyTeM eleKTpOHCKe KOMYHMKaIyje, oK 6y ce Hapenoa
MHJOCAaHTa Oe/eXX1Ia Ha eeKTPOHCKOM 3allCy Ha KOMe je M caMa MeHM-
2.5 Kako ce Menuia usmaje ca nmmem fa Gyne ncrmahena o cTpae Me-
HIYHOT [y>KHMKQ, HAIUVITATOM MEHUYHOT TOTPAXXVBabha Kao IIpaBa U3 MeHuIle
ocTBapyije ce mena cpxa.’® OBo Hukako He Tpeba a HaBefe Ha (ITOrpemIaH)
3aK/by4aK Jla Ce TUMe OJCTYIa Off MHKOpIIOpaluje, OHOCHO Be3aHOCTU
NOTpaXkBarba 3a JICIIPaBY y K0joj je capp>kaHo. HampoTus, oBume ce camo
UCTUYe KaKO ucrpasa (6M10 Kao manmpHu, OMI0 Kao eMeKTPOHCKM 3aIliC)
HeMa HMKaKBy MaTepyja/lHy BPeJHOCT, a/li ia OCTBapyuBame IpaBa Ha Koje
ce OHa OJHOCH 3aBUCHU Of IIOCTOjaba Te MCIpaBe, YMMe Ce BPEHOCT TaKBe
ucnipase daktuaku noncrosehyje ca BpegHonthy npasa Ha xoje ce ogHocH.®”’
/13 cBMX OBUX pasjiora ce MCTIYe KaKO HeroLujabyIHOCT MeHuIle He 611 611a
yIpOXKeHa y C/Iy4ajy yBohemwa HbeHOT eleKTPOHCKOr 00/IMKa, YaK 61 caM 4iH
VHIOCUparba I TIPeHOCa MEHMIle THMe TTOCTa0 OCTa jeTHOCTaBHMjn.5

Jour Heke MeHWYHe pajie Ouie OM ONakiIaHe MM, TAK, 32 HUMa
He 61 OwI0 moTpebe y ciy4ajy enekTpoHcke MeHuie. Hajope, motpeba 3a
YMHOXaBambeM MeHUIle TOTOBO Ja ¥ He O IOCTojana, TayHuje, He 6u Oma
CIIOjMBa ca OBaKBOM XapTujoM. OBO 13 pasjiora IITO Cy OCHOBHY Pa3jiosy 3a
YMHOXKaBambe MEHMIle 3aLITUTA Off PU3MKa EeHOT rybmrka wim owrehema
u edukacunje obapmame Menmunnx pagwmn.’’ C jegme crpame, Gygyhu
eMIeKTPOHCKM 3aIuc, Huje Moryhe fa ce omTeTH Wiy HeCTaHe, CAMUM TUM
HecTaje MoTpeba u 3a amopTusanujom Menute. C gpyre cTpaHe, HeMa BMIIe
pasjora u fia ce MCTU IPUMEPLM YMHOXKeHe MeHMIle KOPUCTe TaKo fia ce

62 1. Jankoser, 617.

63 OBoO ce 4MHM VHOIIEHeM, IpUMepa paimu, KlIaysyla ,MHFOCHpaM Ha', ,IUIaTUTE IIO
Hapen6y Mapka Mapxkosuha“ u .

64 H. Josanosuh, B. Pagosuh, M. Pagosuh, 576.

65 To, poxyuie, He 611 6110 y CK/Iafy ca IyXOM MHAOCHpamba Kao pafiibe Koja je cBoje uMe
mobuia 1o ToMe IITO ce Hapen6a uaHOCaHTa Oenexxn Ha rmonehunn Menute (art. in dosso
- Ha nehuma), a;mm 61 cBakako OmIa OCTBapeHa CBpXa MH/IOCUPalba, @ TO je Y KOHAYHUIIN
TaneKo 3HavyajHuje.

66 H. Josanosuh, B. Pagosuh, M. Pagosuh, 637.

67 M. Bacumesuh, 441. Victo u M. Baprour, 3. Auronujesuh, B. JoaHosuh, 3, xoju HaBogie
Ja cy TproBaukyu edexTy (XapTuje Off BPEIHOCTHM) ,MCIIpaBe Koje IPETIOCTaB/bajy
U3BECHY BPEJHOCT, Majja OHe caMe HeMajy CTBapHy, YHYTpAlllby WM MaTepujanHy
BPEHOCT, OFHOCHO 3a KOje ce TIPETIOCTaB/ba ia Ce 3a HUX MOXe JOOMUTI OHa BPEJHOCT
Ha KOjy rmace’.

68 L. Gamertsfelder.
69 H. Josanosmuh, B. Pagosuh, M. Pagosuh, 620.
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jelaH IpeHece Ha HOBOI 3aKOHMUTOT MIMaolla, a APYIM Iolla/be TpacaTy Ha
aKILeNTHpame, jep CBe TO MOXe Ja ce obaB/ba ofiroBapajyhum OenexermeMm
Ha CaMOM e/IeKTPOHCKOM 3amucy. Y IpWIOT TOMe TOBOPY M IpPAaBIUIO Ja ce
CBaKY TIPMM/bEHY e/TEKTPOHCKY JIOKYMEHT CMaTpa MOCeOHIM IOKyMeHTOM.
JoHekie je Apyraumja cUTyaluja ca IpenucoM, OFHOCHO KONMpameM efleK-
TpoHCKe MeHMile. OBOM MEHMYHOM DPaJHbOM 3aKOHUTM MMajall CaulibaBa
npenuc (Kommjy) MeHuIe, Koja je y CBeMy BepHa OPUIMHAIY, a Pasyor 36or
KOT TO 4YMHM, OFHOCHO IIpaBHM 3Hayaj OB€ pajibe C/IMYaH jeé OHOM KOf
yMHOXaBama Merute.. OTy/a, U3 pasyora Koje CMO MPETXO[HO HaBe, I
noTpeba 3a MpemrcoM MeHuIle 61 ce y CIIy4ajy HBeHOT eIeKTPOHCKOT 00/MKa
CBe/Ia Ha HajMamy Moryhy Mepy, HapouuTo 1mTO He 6u 6uno moryhe (a He
Ou ¥Maso HM CBpXe) YHOCUTH T3B. apeTupajyhy kmaysyny (,,0Bze mpemuc”),
HAaKOH Koje 6M cBe Kiaysyne 6uie opurnnanse. Mebyrum, nocmarpaso ca
CTAQHOBMIITA IIPOMNCA O €IeKTPOHCKOM IIOC/IOBamy, IIOCTOju MoryhHOCT
KOIMpama eleKTPOHCKOT JOKYMEHTa M HeroBo Kopuinheme y ManMpHOM
00/IMKy Kao OpUIMHAJa, C TUM fia OMCMO TMMe MSUIPAIN ratio MHCTUTYTa
€7IeKTpOHCKe MeHuue. Haume, Konuja e1eKTPOHCKOT JOKYMEHTA Ha Manupy
uspabyje ce mrTammnameM crobHe GopMe eIeKTPOHCKOT TOKYMEHTa, a fia 6u
TaKaB OfLITAMIIaHY IIPUMepaK eJIeKTPOHCKOT JOKyMeHTa Mao UCTY JJOKa3HY
CHAary Kao OPMUIMHA/IHM aKT, HEONXOJHO je Ja Cy KYMYIATUBHO VICHYHEeHU
ycnosu 6mmxe onpehenn oppen6om wr. 12 3EJI.7? YV cBakom cyuajy, mpe-
nyc MeHMIe 6110 611 KOPMCTaH Kao CBOjeBPCHA 3aMeHa 3a JOKAa3HO CPeJiCTBO
KOj/M CTpPaHKa KoOja ce I03MBa Ha II0CTOjalbe eIeKTPOHCKe MEHUIIE, 3aIpa-
BO, 3jaB/byje JJa OHA IIOCTOjU KAa0O TaKBa y OpI/IFI/IHa}Iy.73 Hakmne, MmeHuna je
3HayajHa ¥ Ca aclleTKa CYJCKOT IOCTYIKa, Teé 0CTaje Jja, YKPaTKO, MCIIUTAMO
110 KaKBUX OM MOC/IEINIIA JOBEO YBolheme eleKTpOHCKe MEeHMIIE Y TOM II0JbY.

3. EneKTpoHCKa MeHNIa Ka0 JOKa3HO CPeCTBO
U BEpOJOCTOjHA ICIPaBa

[IpuxBarame eIeKTPOHCKEe MEHNIIE Kao CPefCcTBa 10 KOoMe 6 MOrao
fa QYHKUMOHUIIE IIPAaBHY IIPOMET HeMa 3Hadaja caMo U3 yI/a ofgHoca Mebhy
y4YeCHUIMMa MEHIYHOT 1OC/a, Beh ce OIpaBAaHOCT BEeHOT IIOCTOjaba Mopa

70  3E[, u4n. 14.

71 H. JoBanosuh, B. PagoBuh, M. Pagosuh, 622. OBo HapouUTO CTOra LITO je MEHUYHM
IIpemnc ,Cyporar MeHmile (3aMeHa MeHMIIe), 4uji je Iwb Ha ce moBeha curypHocT
MeHMYHOT nosepuora. M. Baprom, 3. AnTonujesuh, B. Joanosuh, 98-99.

72 3E[M, uyn. 10 cT. 3 m wr. 12.

73 'V TOM CMUCIy Ce Y Halloj Teopuju HpaBM pasinmnka uaMehy MeHMYHOr mpemmca, Kao
pajme Koja IPOM3BOAM MEHMYHONIPABHA [IejCTBA, ONHOCHO XapTHje Koja MMa CIO-
COOHOCT caMoCTajlHe IMPKYyNIalyje, M Ipemmca MeHWIe, KOju IpelCTaB/ba ,CyporaT
TOKa3HOT CPefiCTBA la Y PyKaMa TY>KMolla II0CTOju TakBa MeHu1a“. Bun. M. Baprom, 3.
AnTonujesuh, B. Joanosuh, 100.
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carefiaT ¥ U3 Bu3ype MoryhHocTu Kopuinhema oBe MCIpaBe Kao JIOKa-
3HOT CPeJICTBA y NAPHMYHOM IIOCTYTIKY, OFHOCHO KaO BEPOJIOCTOjHE VICIIPaBe
y HOCTYNKy m3Bpuiera. OBO cTora IITO CBaKa CTPaHKa y IOCTYNKY Mopa
Jla IOKaXke TBPJIbe Ha KOjIMa 3aCHMBA CBOje 3aXTeBe, * a fia 6¥ TO ycIlena,
HEOIIXOJHO je Jla MMa BajaujaH jokas. CTpaHka je AYKHA Jia caMa TofiHece
MCTIPaBy Ha KOjy Ce IO3MBa 3a J0Ka3 CBOjuX HaBopa.> OTy/a, CTpaHKa Koja
CBOj 3aXTeB 3aCHNMBA Ha MEHMIV, JY>KHA je IPWIOKNUTH je cyny. [la 6u ynu-
CTMHY MOIJIa JIa JOKaXKe CBOje HaBOJe Ha OCHOBY MeHMIle, HeOIIXOJHO je Ia
je mogHece Cyfly y OpUIMHaNy Mau oBepeHoj konuju. Kao mTo je HaBeleHO
y IPeTXONHMUM pefOBMMa, eIeKTPOHCKM TOKYMEHT KOjI je Kao TaKaB U3BOp-
HO HACTao CMaTpa Ce OPUTMHAJIOM, a fla 61 HeroB OfLITaMIIaHM IpUMepaK
VIMao UCTY JOKa3Hy CHary, HEOIXOJHO je fa Oyfie IPOIMCHO OfIITAMIIaH 1
osepeH. Crora, HeMa IIpeNpeKe /la ce ¥ TAKBA MEHMIIA KOPUCTHU Kao JI0Ka3 y
rpabaHckOM cymcKoM mocTynky. JlofaTHO IITO je ¥ caMuM IIpaBWIMMa Iap-
HIIHE NPOLE/lype MSPUINTO NpOTcata MOTYRHOCT JOCTaB/barba eIeKTPOH-
cKuM TiyTem,’® Te 6M Ha Taj HAUMH YMTAB TPOLEC eTEKTPOHCKOT OIIITEHha
6110 3a0KpyXeH, OFHOCHO MEHNIIA U3/aTa y eeKTPOHCKOM OO/MUKY 61 Tak-
Ba ¥ OCTajIa ¥ KOPUCTUIIA Ce Kao JJOKA3HO cpefcTBo. EBeHTyanmHo 61 je cyx,
pagy nmorpeba IOCTYIKA M 3APYXKMBamba y CIVCe, WITaMIIA0, ai TO He 61
YTUIIA/IO HA YMIbEHUITY 1A IOKa3HO CPEICTBO IPeICTaB/ba, 3allpaBo, MEHMI[A
Kao €/IEKTPOHCKM 3aIlC.

C ppyre cTpaHe, IOIITO ce MeHMIA Hajyemhe KOPUCTM Kao BepoOio-
CTOjHA MCTpaBa y M3BPITHOM IOCTYIIKY,”’ TIOCTOjU OTpaBJjaHa MOTpeb6a 3a
IEHOM YIIOTPeOOM Kao e/IeKTPOHCKOT 3amuca, uMajyhu y Bugy ma ce mpep-
JIOT 3a M3BpIIEHEe MOXe ITOJHETU U y eeKTPOHCKOM OOJNKY, Te 61 ce 1 Ha
Taj HAYMH 3a0KPYXKNMO IIpoLieC eeKTPOHCKe KOMyHmKanuje mameby crpa-
Haka M cyaoBa.”> Hapoumro IITO CYJ M jaBHM M3BPIIATENb, MO TIPABMIY,
TMOCTYTajy Ha OCHOBY IMOJHECAKA M IPYTMX TMCMeHa.” > JOflaTHU apryMeHT

y NpPUJIOT OBAaKBOM CTaBy M3BOJM C€ M3 CaMOr 3aKOHa, KOju IPONICyje Jia

74  Bup. 3akoH o mapHudyHOM moctynky - 3IIII, Caymbenu inacnux PC, 6p. 72/2011,
49/2013 - opmyka YC, 74/2013 - onnyka YC, 55/2014, 87/2018 n 18/2020, u. 228 u 231.

75  3III, un. 240 ct. 1.

76  Bup. 3III1, um 129. Y ymopesHOM IIpaBy Cy AOKYMEHTa y €IeKTPOHCKOM OOIMKY
yImaBHOM mpuxBaheHa Kao [OKa3HO CpPeNCTBO, IpeMAa ce Herfe TPaKU IUXOBO
wrammae u oBepa. Bua. L. Gamertsfelder.

77 3akoH o usBpieny u o06esbehewy - 3UMO, Cnymbenu inachux PC, 6p. 106/2015
— AyTeHTWYHO TyMmademe, 113/2017 - ayTeHTM4YHO TyMmademe, 54/2019 m 9/2020 -
AyTEHTUYHO TyMademe, WI. 52 CT. 2 Tad. 1. Buime o BepofoCTOjHMM NCIIpaBamMa BHUJ.
Huxona bogupora, Hosu usepuinu fiocitiyiiax, 2. uspamwe, beorpan, 2022, 216-219.

78  3UO, un. 62a.

79  Bug. 3U0, un. 14. Mako je mocpeay Haueno ducMeHOCHU, HeMa CyMIbe ja OHO ofyxBara
U TIOffHeCKe ¥ MICMeHa Y eJIeKTPOHCKOM OOJIMKY, jep ce He 3aXTeBa Jja Cy MMCMeHa y
IaIMPHOM OOMHUKY.
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je BepojoCTojHa MCIIpaBa IOA0OHA Ja Ce Ha OCHOBY Ibe JIOHeCe pellere
O M3BpLIEIbY Ha OCHOBY BEPOJOCTOjHE MCIPABe aKO CafipKU IOJATKE O
U3BPIIHOM IOBEpPUOIY ¥ M3BPIIHOM AY>KHUKY U IpPeAMeT, BPCTY, 0OMM U
nocnenoct o6asese nsspurHor myxuuka.>’ He Tpe6a moce6Ho o6pasmaratu
YNIEHNILY Jla OM eleKTPOHCKAa MeHNIIA cajip)Kaja CBe HaBefleHe ITOfIaTKe.
Bupumo fa, Makap Kaja je HOpMaTUBHY OKBMP Y IIUTaly, HeMa IIpenpeka 3a
ynorpeby eleKTpOHCKe MeHuIle y rpahaHcKuM cyacKuM nocryniyma. JIpyro
je muTame TeXHNIKe ONPEM/bEHOCTH U CIIPEMHOCTH CYLOBa U IPYTUX OpraHa
Iia TO U IIPUMEHE Y MTPaKCH.

IV 3akpyvak

Menuna nma uspasutu 3Hadaj y gomahoj m mebynapomnoj Tprosu-
HI. MebyTum, kako ce koMyHukauuja Meby TprosiymMa y maHallmbe BpeMme
Hajyenrhe ofiBMja €IEKTPOHCKIUM ITy T€M, FbeHO HECMETAHO OfIBMjatbe Y Be/IMKOj
Mepy CIyTaBa YMHb€HMIA Jla je MeHMIJa OCTaja MaTepyjann3oBaHa XapTuja
Off BPeHOCTH, OJTHOCHO Jla Ce M3/jaje Ha MEHNYHOM O/aHKeTy Kao HaIMPHO]
UCIIpaBM, KOjy M3faBaal cBojepyuHo normucyje. OTyna moctoju morpeba
la ce MEHMIA U3MeCTU y eleKTPOHCKM (OpMaT, HAPOUUTO U3 Pas/ora LITO
Cy MHOre JIpyre XapTuje Ofj BPeJHOCTM YCIENIHO JileMaTepujann3oBaHe, Te
IITO je YOIIITe TeHAEHIMja fla Ce MOC/IOBalbe M3MECT! y BUPTYETHM IIPO-
crop. Haxanoct, cajjanma perynaTuba MeHNIIe Y CPIICKOM IIpaBy je y TOM
cMucTy orpaHndaBsajyha, 6ygyhnm fia je jeman off OMTHUX MEHNMYHMX eleMeHa-
Ta, 6€3 KOI' OHa He Ba)KM Kao Ta XapTHja Off BPeJHOCTH, YIPABO CBOjepyIHM
nortnuc uspasaona. To prima facie nenyje kao HempeMOCTHBA Ipempeka
yBobemy KoHIenTa T3B. ,eMennie“. MehyTum, ako carmegamo mpommce
u3 0067acTM eNeKTPOHCKe KOMYHMKaIMje, BUAVMO Jia Hallle IIPaBoO ITO3Haje
U TpU3Haje eNeKTPOHCKM IOTINC, Te Aa KBaIM(UKOBAHM eIeKTPOHCKU
HOTIIC TI0 CBOM IejCTBY M3jeflHaYaBa ca cBojepy4HuM. Victo Tako, cprcko
npaBo ypehyje u HaunH npujeMa eeKTPOHCKUX JTOKYMEeHATa, MICTOBPEMEHO
mwtutehy TakBe 3amuce TUMe IITO He JO3BO/baBa HUXOBO OCIIOPABAMbE CAMO
U3 pasjiora LITO Cy HACTAJIM U ITOCTOje Y eIeKTPOHCKOM 00/mKy. Kako MeHn-
Iy KapaKTepuile M3pasnura ClocoOHOCT LUPKY/Ialyje y IPaBHOM IIPOMETY,
THM IIpe ce yBoDeme HWeHOT eleKTPOHCKOr 06mmKa Hamehe kao ompapiaHa
norpe6ba, 6ynyhu ma 61 Takas, eeKTPOHCKM HaYMH IpeHoca 6mo Opiku, 1ak-
iy, jedTUHMjHU, a IO CBeMy cyAehy 1 curypHmju off OHOT KOHBEHI[VIOHA/THOL.
Vcre npennocTy Kopunheme eeKTPOHCKe MEeHMIIe JOHOCH 1 Y rpahanckum
CYACKUM IOCTYNIMMa. 3aK/bydyjeMo fia je yBoherme 0BaKBOT 00/MKa MEHUIe
KOPNICHO, ToTpebHOo 1 Moryhe y HauieMm npasy. Octaje, MehyTum, unmennna
fla je HEONXOHO JeTa/bHO CaI/ieflaTy CBa MEHMYHA IpaBmia ¥ MoryhHoct

80 3UMO, un 53 cr. 1.
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BUXO0BOT yCKMahuBama ca OHMM 13 OOMacTU eleKTPOHCKOT ONIITEma, a Y
CBAKOM CITy4ajy 6 uspmumto ypeherme eeKTpoHCKe MeHNIe MOACTAK/IO Ha-
YYHY IIaXKIby Y OBOM IIOJbY.
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ELECTRONIC BILL OF EXCHANGE AS A
POTENTIALLY NEW INSTITUTE OF SERBIAN LAW

Summary

In this paper the author examines whether the bill of exchange can be an
electronic record, instead of a paper document. Today, a lot of communication
among merchants goes on electronically. That is the reason why there is a
need for digitalization of this security. Although it is not regulated in Serbian
applicable law, it is necessary to examine basic questions about it, especially
its issuing and using. We looked at the regulation of electronic documents and
electronic signature, comparing it with the Serbian Bill of Exchange Act. When
we consider our applicable law in area of electronic communication and connect
it with purpose of bill of exchange, we conclude that it has the space to improve
our regulation of this securities, so it will be very significant to introduce the
electronic bill of exchange in our legal system. It will result in faster, easier and
simpler commercial transactions.

Key words:  Bill of Exchange. - Electronic Bill of Exchange. - Electronic
Business. — Digitalization.
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