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Summary

The paper examines the Dispute Adjudication Board (DAB) as an
integral component of the multi-tier dispute resolution clause within FIDIC
contracts, focusing on three key aspects. Firstly, it analyzes the legal nature of
the DAB and whether it satisfies the conditions necessary to align with the right
to a fair trial under the European Convention on Human Rights. Secondly, it
examines the effects of DAB decisions, focusing on issues of their finality, binding
nature and enforceability. The discussion highlights the contractual obligations
arising from DAB decisions and their impact on subsequent legal proceedings.
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Thirdly, the paper explores whether the DAB is an obligatory step in the
multi-tier dispute resolution clause preceding arbitration. It assesses the
mandatory nature of this pre-arbitration mechanism, the consequences of
bypassing it, and exceptions that may apply. Together, these aspects underline
the DAB's pivotal role in construction dispute resolution frameworks.

Key words: FIDIC. - DAB. - Construction Arbitration. — Enforceability. -
Multi-Tier Dispute Resolution Clause.

I Introduction

Construction projects are of immense importance to every country,
encompassing a wide range of infrastructure, from traditional civil engineering
works like buildings, bridges, roads and highways to cutting-edge projects
such as wind farms and heavy-duty oil and gas processing plants.! These
ventures require substantial time, effort and financial investment, often giving
rise to intricate legal relationships across multiple levels. These relationships
frequently involve international stakeholders and financial institutions.
Consequently, the standardization of contract conditions becomes essential,
benefiting all parties involved - employers, engineers, contractors and banks
alike,” by providing a clear, uniform framework that ensures smoother project
execution and reduces the potential for disputes.

The International Federation of Consulting Engineers (FIDIC),
as the global representative body for national associations of consulting
engineers, recognized the need for standardized construction contracts and,
in the 1950s, published the first edition of the Conditions of Contract for
Works of Civil Engineering Construction. This marked the beginning of the
influential FIDIC contract system, which has since become a cornerstone for
international construction contracts worldwide. Over the years, FIDIC has
issued numerous standard forms of contracts and best practice guidelines.
Notably, the 1999 publication of the ,,rainbow suite“® of contracts significantly

1 Turner&Townsend, The FIDIC Suite of Contracts, available at: https://fidic.org/sites/
default/files/FIDIC_Suite_of_Contracts_0.pdf, 9. 9. 2024, 2.

2 Michel Nardin, ,,A Practical Approach on the FIDIC Principles®, Revista Romdnd de
Arbitraj, Vol. 3, Nr. 3/2009, 34.

3 The FIDIC published: Conditions of contract for Construction for Building and
Engineering Works designed by the Employer: The Construction Contract (Red Book),
Conditions of Contract for Plant and Design-Build for Electrical and mechanical Plant,
and for Building and Engineering Works, designed by the Contractor: The Plant and
Design/Build Contract (Yellow Book), Conditions of Contract for EPC/Turnkey Projects:
The EPC/Turnkey Contract (1) (Silver Book), Short form of Contract: The Short Form
(Green Book).
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shaped the global construction industry by providing essential frameworks
for various project types.

In 2017, FIDIC introduced a new, upgraded suite of contracts,
enhancing the 1999 editions. These updates aimed to address modern project
complexities, improve risk management and provide clearer contractual
guidance. Accompanying the new suite was a comprehensive guide designed
to help stakeholders navigate the updated terms and effectively implement
them in practice. These revisions further solidified FIDIC’s role as a global
standard in construction contract management.

Large construction projects carry significant risks of disputes due to
their complexity, the involvement of multiple parties, high value and their
dependence on various economic, labor, political, environmental, and global
conditions. The construction industry as a whole, along with individual
projects that often span several years or even decades, faces numerous
risks. Currently, the construction market is grappling with major social and
economic challenges, including war, the lasting effects of the pandemic,
climate change and increasing inequality. Population growth and the rising
demand for natural resources have further strained societies and placed
additional pressure on the industry. As a result, the construction industry
has experienced serious repercussions such as disrupted supply chains, rising
material costs, project delays and labor shortages.* At the same time, the
average value of disputes has significantly increased.” In Serbia, construction
activity continues robustly, with the highest value concentrated in three
types of projects: transportation infrastructure, non-residential buildings
and residential developments,® especially in light of the upcoming needs
for the Belgrade Expo 2027. On the global stage, construction contracts are
commonly executed using various FIDIC standard forms, a practice that is
also prevalent in the Southeast European region.’”

4 See the global report for 2022: Arcadis, 2022 Global Construction Disputes Report,
Successfully Navigating Through Turbulent Times, 2022, available at: https://www.
arcadis.com/en/knowledge-hub/perspectives/global/global-construction-disputes-report,
16. 11. 2024, 6.

5  Seethereport for North America: Arcadis, Construction Disputes Report 2023, available at:
https://www.arcadis.com/en-us/knowledge-hub/perspectives/north-america/united-states/
2023/construction-disputes-report-2023, 16. 11. 2024, 2.

6 See Statistical Office of the Republic of Serbia, Construction activity, 2024, available at:
https://www.stat.gov.rs/en-us/oblasti/gradjevinarstvo/gradjevinska-aktivnost/, 16. 11. 2024.

7 The use of FIDIC standard terms is recommended by major financial institutions,
including the World Bank, the International Bank for Reconstruction and Development,
leading international commercial banks, investment funds, and other prominent
investors. See Selma Mujezinovi¢, ,Upotreba opstih i posebnih uslova FIDIC ugovora
u Srbiji — ograni¢enja i te$koce njihove primene i opasnosti njihove pogresne primene®,
Pravo i privreda, Nr. 7-9/2011, 367. FIDIC forms of contract are widely used, particularly
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Given the significant value, complexity and societal impact of the
construction industry, it is crucial that the management of dispute resolution
processes is conducted efficiently and effectively. One of the most important
clauses in FIDIC standard contracts is the one addressing dispute resolution.
This multi-tier clause outlines a structured process, beginning with the
initial stage of claim resolution by Engineer, after which the claim is formally
transformed into a dispute. Once this occurs, the dispute resolution clause is
activated. The parties are first required to submit their dispute to a Dispute
Adjudication Board (DAB) or in new FIDIC terms, Dispute Avoidance
and Adjudication Board (DAAB).2 If the DAB process fails, the parties are
directed to attempt an amicable settlement, and as a final step, the dispute
may be referred to arbitration or, in rare cases, litigation.’

DAB was introduced into FIDIC with the primary aim of ensuring
prompt payment to the contractor of interim instalments of the contract
price, notwithstanding that the underlying dispute would eventually be
finally determined in other proceedings.!” There are two types of DABs in
the FIDIC forms: (1) the standing DAB, which is appointed by the parties
at the outset of the contract and remains in place until the end of contract
performance; and (2) the ad hoc DAB, which is appointed after a dispute has

in the Middle East, Southeast Asia, and Eastern Europe. In our neighbouring country,
Bosnia and Herzegovina, they are especially prevalent in the construction of highways,
railways, and dams. See Almir Gagula, Zlatan Megkic, ,Termination of the contract under
FIDIC - the perspective of Bosnia and Herzegovina®, Revija Kopaonicke skole prirodnog
prava, Nr. 2/2020, 57-58.

8  This paper will use the original term ,,DAB“ and conduct analysis based on the FIDIC
1999 Edition. While the FIDIC 2017 Edition maintains the overarching dispute
resolution framework of the 1999 Edition, it renames the Dispute Adjudication Board
(DAB) as the Dispute Avoidance and Adjudication Board (DAAB). The 2017 Red Book
provides a more detailed scheme, expanding the provisions on claims and disputes from
4 to over 10 pages, with an added focus on conflict avoidance. See Marco Schoups, Geert
de Buyzer, Pim van de Bos, ,,Demystifying construction disputes and FIDIC®, Liber
Amicorum CEPANI (1969-2019): 50 Years of Solutions (eds. Dirk De Meulemeester,
Maxime Berlingin), Wolters Kluwer, Alphen aan den Rijn, 2019, 448.

9  Construction disputes are generally not well-suited for submission to courts in most
jurisdictions, especially in Serbia and the region. These disputes involve an enormous
amount of documentation, exhibits, and reports, often with multiple parties and issues
that are highly complex, requiring technical expertise and experience to be adequately
addressed. Arbitration offers more flexibility, including the option to appoint a non-
lawyer, such as an engineer, as an arbitrator. However, it is not advisable to have an
arbitral tribunal without any legal professionals, as construction disputes frequently
involve complex legal issues in addition to technical ones.

10 Herbert Smith Freehills, Enforceability of Dispute Adjudication Board’s Decision in
FIDIC Contracts, London, 2015, available at: https://www.herbertsmithfreehills.com/latest-
thinking/enforceability-of-dispute-adjudication-boards-decision-in-fidic-contracts, 16. 11.
2024.
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arisen. DAB decides on its procedures, however the members (adjudicators)
of the DAB must note that they are not empowered to act as arbitrators. The
procedure to be followed should be inquisitorial rather than adversarial.!!

The aim of this paper is to analyze this critical first step in the FIDIC
multi-tier dispute resolution process. First, we will examine the legal nature
of the DAB, followed by an analysis of the effects of its decisions. Lastly, we
will explore the intersection between the DAB process and arbitration, which
serves as the final stage in the dispute resolution mechanism.

IT Legal Nature

1. How does dispute resolution mechanism in FIDIC work?!?

The first stage of the contractual parties’ procedure in resolving the
claim starts after timely submission of the notice of a claim. A claim is
essentially a request from one party for something which it considers is due
to him under the terms of the contract.!> Under FIDIC’s 1999 Red, Yellow,
and Silver Books (sub-clause 20.1), if the contractor believes they are entitled
to an extension of time or additional payment, they must notify the engineer
of the event or circumstance within 28 days of becoming aware of it. Failing
to do so forfeits the contractor’s claim, freeing the employer from any related
liability. Conversely, while the employer must also notify claims promptly, a
delay does not affect the employer’s entitlement to the claim (per sub-clause
2.5).1 In this stage, additionally, the contractor is obliged to submit to the
employer a claim with complete details about the event giving rise to its right
to an extension of time or additional payment within the period of 42 days
from the day when the contractor became aware of the stated event. When
the employer receives the detailed claim, it should respond to the contractor

11 Michael Mortimer-Hawkins, Clause 20, Dispute Resolution, FIDIC Contracts Committee,
available at: https://fidic.org/sites/default/files/24%20CLAUSE%2020,%20DISPUTE%20
RESOLUTION.pdf, 16. 11. 2024, 10.

12 The dispute resolution method under FIDIC Contracts is discussed in numerous
doctrinal contributions. See instead all Cremona Ana Maria Cotovelea, ,A Comparative
View between FIDIC 1999/2017 Editions, Part 1 — Constitution®, Romanian Arbitration
Journal, Nr. 1/2011, 80-90; M. Schoups, G. de Buyzer, P. van den Bos, 445-456; G6tz
Sebastian Hok, FIDIC/MBD Approach in Respect of DAB, available at: https://www.
disputeboard.org/wp-content/uploads/2016/02/110bppt-sebastian-hok.pdf, 16. 11. 2024.

13 M. Mortimer-Hawkins, 2.

14  On enforceability of this term under the Croatian law see Davor Babi¢, Fran Pelicari¢,
»Chapter 7: Validity of the Time Bar under FIDIC Sub-Clause 20.1 in Croatian Law",
Construction Arbitration in Central and Eastern Europe: Contemporary Issues (eds. Crina
Baltag, Cosmin Vasile), Kluwer Law International, Alphen aan den Rijn, 2019, 140.
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in the next 42 days, whether it approves the claim or not, with a detailed
explanation of its decision. If the employer does not approve the claim, it is
possible to start the next stage of the procedure in resolving the contractor’s
claim.

A dispute arises when a party does not agree with the claim, so the
claim becomes a dispute.> Within the dispute resolution phase, the parties
shall appoint the members of the DAB, within 28 days after one party informs
other party of its intention to refer their dispute to the DAB. DAB’s task is
to propose the resolution of dispute to the parties.! If some of the parties
disagree with the DAB’s proposed decision, it is entitled to start the next stage
of the procedure to resolve the dispute. After an attempt to amicably resolve
the dispute or 56 days from when the notice of dissatisfaction (NOD) was
given without an attempt to amicably resolve the dispute, parties can go to
the final stage of resolving their dispute. It usually consists of starting the
procedure before the arbitration.

In brief, the multi-tier dispute resolution clause is activated when
a dispute occurs. The first tier must be based on a ,dispute®, i.e. not just
a difference of opinion that is still under discussion. The key to the door
to clause 20.4 lies in clause 3.5'7 - i.e. non-acceptance of an engineer’s
determination.'® In general, the construction dispute can be defined as a
disagreement between two parties, typically the owner and the contractor,
where they differ in their interpretation or assertion of a perceived contractual
right. This disagreement often results in a determination by the owner,
following the process outlined in the contract. If the contractor disputes this

15 A conflict arises when one party feels that another party has either frustrated or is
about to frustrate its interests or concerns. It’s important to note that a conflict can exist
even if the other party is unaware of the situation. The conflict doesn’t depend on the
other party’s awareness or reaction, but on the perception of the first party. Conflicts
can involve various issues, such as disagreements over facts, resource allocation,
values and principles, strategies, or personal relationships. A conflict becomes a legal
dispute when one party formally makes a claim, and the other party responds by
rejecting or opposing that claim. See Klaus Peter Berger, ,,Private Dispute Resolution
in International Business, Negotiation, Mediation, Arbitration, Volume II, Kluwer Law
International, 2006, 21.

16 See M. Mortimer-Hawkins, 2.

17 General Conditions, sub-clause 3.5: Whenever these Conditions provide that the Engineer
shall proceed in accordance with this sub-clause 3.5 to agree or determine any matter,
the Engineer shall consult with the Contractor in an endeavour to reach agreement. If
agreement is not achieved, the Engineer shall make a fair determination in accordance
with the Contract, taking due regard of all relevant circumstances.

The Engineer shall give notice to the Contractor of each agreement or determination, with
supporting particulars. Each Party shall give effect to each agreement or determination,
unless and until revised under clause 20.

18 M. Mortimer-Hawkins, 2.
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determination, the issue escalates into a formal dispute, potentially requiring
resolution through adjudication, arbitration or litigation.'?

It is multi-tiered dispute resolution clause that consists of three separate
tiers:

FIRST TIER: DISPUTE ADJUDICATION BOARD (primarily)
SECOND TIER: AMICABLE SETTLEMENT (secondly)
THIRD TIER: ARBITRATION (finally, as last resort)

Under FIDIC general terms, parties are obliged to follow all stages of
dispute resolution mechanism and consequently to refer their dispute to a
DAB.%

In the context of dispute resolution, where a notice of dissatisfaction
with the decision rendered by the DAB has been communicated, the parties
are obligated to engage in an amicable settlement process before escalating
the issue to arbitration. If a mutually acceptable resolution is not reached
within 56 days, either party is then entitled to refer the dispute to arbitration.
According to Glover and Hughes,?! sub-clause 20.5 represents a condition
precedent, and as such, parties must make an effort to secure an amicable
settlement for a prescribed duration of 56 days before resorting to arbitration.
The authors acknowledge that a party may not necessarily need to make
such an attempt at amicable resolution, but they fail to clarify how this is
consistent with the condition precedent requiring such an attempt. It is thus
inferred that their allusion to a condition precedent is solely in reference to
the mandatory 56-day waiting period.

Critics have argued that the mandatory settlement period is an exercise
in futility since the parties are often entrenched in their respective positions,
making a voluntary settlement impracticable. Nevertheless, we hold a
divergent view on this matter. In reality, this prescribed period provides
the parties with a valuable opportunity to undertake a comprehensive cost-
benefit analysis and weigh the possible implications of pursuing arbitration.
Furthermore, where one party is contemplating initiating arbitration, the
mandatory cooling-off period allows for a tempering of emotions and affords
an opportunity for a more considered approach to be taken prior to making
the final decision. In light of this, the mandatory settlement period serves an
essential purpose and should not be discounted.??

19  The definition derogated from Arcadis, Construction Disputes Report 2023, 3.
20  See further infra.

21  Jeremy Glover, Simon Huges, Understanding the New FIDIC Red Book, Sweet and Max-
well, 2006, 391.

22 For the same thoughts see M. Mortimer-Hawkins, 10.
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If a DAB decision has become both final and binding and a party
fails to comply, that non-compliance can be directly referred to arbitration
without going through the amicable settlement process under Clause 20.5.%

2. DAB in conjunction with the right to a fair trial

In assessing the legal nature of the DAB, it is essential to consider
it within the framework of fundamental rights, as guaranteed by national
courts bound by the European Convention on Human Rights (ECHR or
Convention)** and the jurisprudence of the European Court of Human Rights
(ECtHR). When reviewing arbitral awards in recognition or annulment
proceedings, national courts should respect the rights enshrined in the ECHR.
Consequently, arbitrators and all participants in arbitration must ensure that
their actions do not infringe upon the fundamental rights safeguarded by the
Convention.

Accordingly, it is crucial to assess whether the DAB procedure aligns
with the fundamental right to a fair trial. The right to a fair trial, as enshrined
in art. 6 para. 1 of the ECHR implies that in the determination of their civil
rights and obligations everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established by law.
This right includes, among other things, the right of access to a court. This
right was elaborated upon by the ECtHR in Golder v. the United Kingdom,*
which defines the scope of access to justice under Article 6.

In principle, everyone has the right to have any claim relating to his
»civil rights and obligations™ brought before a court or tribunal. In this way art.
6 para. 1 embodies the ,right to a court®, of which the right of access, that is,
the right to institute proceedings before courts in civil matters, constitutes one
aspect.”® Art. 6 para. 1 may therefore be relied on by anyone who considers that
an interference with the exercise of its civil rights is unlawful and complains
that it had not the possibility of submitting that claim to a tribunal meeting
the requirements of art. 6 para. 1. Where there is a serious and genuine dispute
as to the lawfulness of such an interference, going either to the very existence
or to the scope of the asserted civil right, art. 6 para. 1 entitles the individual

23 Ibid, 11.

24  European Convention on Human Rights, as amended by Protocols Nos. 11, 14 and 15,
supplemented by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16. Serbia ratified the ECHR -
Official Gazette of Serbia and Montenegro — International Agreements, Nos. 9/2003, 5/2005,
and 7/2005, and Official Gazette of the Republic of Serbia - International Agreements, Nos.
12/2010 and 10/2015.

25 ECtHR, Golder v. the United Kingdom, Judgment of February 21, 1975, paras. 28-36.

26  Golder v. the United Kingdom, para. 36.
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concerned ,to have this question of domestic law determined by a tribunal®?’
The refusal of a court to examine allegations by individuals concerning the
compatibility of a particular procedure with the fundamental procedural
safeguards of a fair trial restricts their access to a court.”8

3. Limitations which may affect the DAB Procedure?

The ,right to a court” and the right of access are not absolute. They
may be subject to limitations, but these must not restrict or reduce the access
left to the individual in such a way or to such an extent that the very essence
of the right is impaired.”® Furthermore, a limitation will not be compatible
with art. 6 para. 1 if it does not pursue a legitimate aim and if there is not a
»reasonable relationship of proportionality between the means employed and
the aim sought to be achieved.**!

The right of access to a court must be ,practical and effective“3? For
the right of access to be effective, an individual must ,have a clear, practical
opportunity to challenge an act that is an interference with his rights>* or a
clear, practical opportunity to claim compensation.**

The rules outlining the procedural steps and time limits for filing
an appeal or seeking judicial review are designed to uphold the proper
administration of justice and ensure adherence to the principle of legal
certainty.®®> Consequently, the rules in question, or their application, should
not obstruct litigants from exercising an available remedy.>®

27  ECtHR, Judgment of December 14, 2006, Markovic and Others v. Italy [GC], 2006, para. 98.

28 ECtHR, Judgment of June 21, 2016, Al-Dulimi and Montana Management Inc. v.
Switzerland [GC], 2016, para. 131.

29 Hereinafter we refer only to limitations which may affect the DAB Procedure. For
more limitations such as state immunity etc., see instead all Christoph Grabenwarter,
Katharina Pabel, ,, Article 6, EMRK Kommentar, 7. Auflage, Miinchen, 2021, No. 50 and
ff, or consult the ECtHR case law.

30 European Court of Human Rights, Guide on Article 6 of the Convention - Right to a
fair trial (civil limb), 2013, 14 with reference to ECtHR, Judgment of January 17, 2012,
Stanev v. Bulgaria [GC], 2012, para. 229; See also ECtHR, Judgment of June 23, 2016,
Baka v. Hungary [GC], 2016, para. 120; ECtHR, Judgment of March 15, 2018, Nait-Liman
v. Switzerland [GC], 2018, para. 113.

31 European Court of Human Rights, Article 6 (2013), 15 with reference to ECtHR,
Judgment of November 29, 2016, Lupeni Greek Catholic Parish and Others v. Romania
[GC], 2016, para. 89; Nait-Liman v. Switzerland [GC], 2018, para. 115.

32 ECtHR, Judgment of April 5, 2018, Zubac v. Croatia [GC], 2018, paras. 76-79.

33 ECtHR, Decision of April 4, 2003, Nunes Dias v. Portugal, 2003.

34 ECtHR, Judgment of October 26, 2011, Stoicescu v. Romania, 2011, para. 74.

35 ECtHR, Judgment of October 15, 2002, Cariete de Goii v. Spain, 2002, para. 36.

36  ECtHR, Judgment of January 25, 2000, Miragall Escolano and Others v. Spain, 2000, para. 36.
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However, the right of access to a court is impaired when the rules
cease to serve the aims of ,legal certainty” and the ,,proper administration of
justice“ and form a sort of barrier preventing the litigant from having its case
determined on the merits by the competent court.>” When authorities provide
inaccurate or incomplete information regarding time limits, domestic courts
should consider the specific circumstances of the case and avoid applying the
relevant rules and case law too rigidly.*®

The right to initiate an action or file an appeal should arise from the
moment the parties can effectively become aware of a legal decision that
imposes an obligation on them or could potentially harm their legitimate
rights or interests. Without this, courts could significantly shorten the time
for lodging an appeal or even make it impossible by delaying the delivery of
their decisions. Service, as a means of communication between the judicial
body and the parties, informs them of the court’s decision and its rationale,
enabling them to appeal if necessary or allowing an interested third party
to intervene, especially in cases where a party, not summoned to provide
evidence, is affected by the outcome.*® It is the responsibility of the domestic
authorities to act with due diligence in ensuring that litigants are properly
informed about proceedings affecting them.*°

In the specific circumstances of a case, the practical and effective nature

of the right of access to a court may be impaired, for instance:*!

a) By the prohibitive cost of the proceedings in view of the individual’s
financial capacity;

b) Excessive court fees;*?

c) By issues relating to time-limits: the time taken to hear an appeal
leading to its being declared inadmissible;**

37  Zubac v. Croatia [GC], para. 98.

38 European Court of Human Rights, Guide on Article 6 of the Convention - Right to a
fair trial (civil limb), 2024, 35 with reference to ECtHR, Décision du 14 septembre 2014,
Gajtani v. Switzerland, and Clavien v. Switzerland (Décision du décembre 2017).

39  European Court of Human Rights, Article 6, 2024, 35 with reference to Miragall Escolano
and Others v. Spain, 2000, para. 37 and Cariete de Gofii v. Spain, 2002, para. 40.

40  European Court of Human Rights, Article 6 (2024), 35 and see ECtHR, Judgment of
April 27, 2017, Schmidt v. Latvia, 2017, paras. 86-90, 92 and 94-95, where the applicant
had not been informed of divorce proceedings and the Court emphasised that given what
was at stake in the proceedings, special diligence had been required on the authorities’
part to ensure that the right of access to a court was respected.

41  The parts of the list relevant for the DAB procedure is derived from European Court of
Human Rights, Article 6 (2024), 36-39.

42 ECtHR, Judgment of October 10, 2011, Georgeta Stoicescu v. Romania, 2011, paras. 69-70.

43 ECtHR, Judgment of April 25, 2000, Miragall Escolano and Others v. Spain, 2000, para.
38; ECtHR, Judgment of March 26, 2000, Melnyk v. Ukraine, 2006, para. 26.
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d) Limitation periods for bringing a claim;**

e) Excessive delays in the examination of a claim may also render the
right of access to a court meaningless;*’

f) The unjustified lack of a decision for a particularly lengthy period
by the court dealing with the case may be regarded as a denial of
justice.46

Furthermore, Article 6(1) guarantees not only the right to institute
proceedings but also the right to obtain a determination of the dispute by a
court.

4. Waiver of the limitations

In the domestic legal systems of ECHR Contracting States, it is
common to encounter waivers of a person’s right to have their case heard
by a court or tribunal, particularly in civil matters, through arbitration
clauses in international commercial contracts. While such a waiver offers
clear benefits to both the individual and the administration of justice, it does
not, in principle, violate the Convention. Art. 6 of the Convention, therefore,
does not prohibit the establishment of arbitration tribunals for resolving
specific disputes. Parties are free to agree that certain disputes arising from
the performance of a contract will be settled outside the ordinary courts.
By agreeing to an arbitration clause, the parties voluntarily waive specific
rights protected by the Convention.*® Individuals may waive their right to
have their case heard by a court in favour of arbitration, as long as such a
waiver is permissible and made clearly and voluntarily. This waiver must be
supported by minimum safeguards. Case law differentiates between voluntary
and compulsory arbitration. Generally, no issues arise under art. 6 in cases of
voluntary arbitration.*’

44  See, regarding harm to physical integrity, the case-law references cited in paragraphs
53-55 of ECtHR, Sanofi Pasteur v. France, Arrét du 13 juin 2020, including ECtHR, Arrét
du 11 juin 2014, Howald Moor and Others v. Switzerland, 2014, paras. 79-80.

45 ECtHR, Judgment of May 2, Kristiansen and Tyvik v. Norway, 2013, para. 57.

46 ECtHR, Arrét du 15 Avril 2020, Sailing Club of Chalkidiki ,,I Kelyfos“ v. Greece, 2019,
para. 60.

47  ECtHR, Judgment of November 29, 2016, Lupeni Greek Catholic Parish and Others v.
Romania [GC], 2016, para. 86.

48 European Court of Human Rights, Article 6 (2024), 48.

49  European Court of Human Rights, Article 6 (2024), 48 with references to ECtHR, Arrét
du 28 octobre 2010, Suda v. the Czech Republic, paras. 48-49 and case-law references
cited; Tabbane v. Switzerland (dec), 2016, paras. 26-27 and 30; Eiffage S.A. and Others v.
Switzerland (dec), 2009; Tabbane v. Switzerland (dec), 2016, para. 31.
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The ECHR is not directly applicable to arbitration or any other
voluntary alternative dispute resolution method.”® On the contrary, there
is a constitutionally guaranteed right to arbitration derived from the higher
principle, i.e. the party autonomy.”!

However, recently, national courts have increasingly attached
importance to the principle of equality of parties in arbitration proceedings.
Particular attention is paid to equal access to arbitration, given the fact that
the parties are usually of unequal economic power, and that arbitration is, as
a rule, an expensive procedure.

It is usual for the rules of all institutional arbitrations to require certain
payments from the parties (especially from the claimants when filing a claim).
If the parties are unable to do so, failure to pay shall result in termination
or suspension of the arbitration proceedings.”® If one of the parties lacks
the financial means to initiate the arbitration proceedings, this does not
necessarily result in its exclusion from the arbitration process. A notable
example is the recent case decided by the French Court of Cassation, First
Civil Chamber (La Cour de Cassation, Cass. Civ. 1), on 28 March 2013 in

See explicitly in relation to commercial arbitration, ECtHR, Judgment of May 20, 2021,
Beg S.p.a. v. Italy, 2021, paras. 135 et seq, and ECtHR, Judgment of May 20, 2021, Beg
S.p.a. v. Italy, 2021, paras. 135 et seq (explicitly in relation to commercial arbitration).

50 See instead all Aleksandar Jaksi¢, Arbitration and Human Rights, Peter Lang Verlag,
Frankfurt, 2002. See however, C. A. M. Cotovelea, 76 ff.

51 The doctrine in Serbia does not deal with this problem, so we have to use the comparative
legal approach, analyzing the doctrine and practice of those civil law countries which serve
as model for constituting the legal order in Serbia (Austria, Germany). According to the
private autonomy approach (See instead all Roderich C. Thiimel, Bernhard Wieczorek,
Rolf A. Schiitze, Zivilprozessordnung und Nebengesetze: Grosskommentar, Band V,
Berlin, 1995, 388; Reinhold Geimer, ,Schiedsgerichtsbarkeit und Verfassungsrecht®,
Integritdtsprobleme im Umfeld der Justiz (Hrsg. Peter Schlosser), Bielefeld, 1994, 115). The
simple legislator has the possibility of accepting both state jurisdiction and arbitration if
certain substantial requirements are met. The agreement of a non-governmental and thus
alternative dispute resolution procedure is a result of private autonomy, which enables the
parties to agree on their legal relationships in terms of material and procedural law. The
special feature of arbitration lies in the state recognition of the party’s autonomy agreed
arbitration court, the arbitration procedure and the arbitral award and its normative
effect. In addition, one sees in private autonomy arbitration an outflow of the unwritten
Sfundamental right to private autonomy®, which in Austria is covered by the property
guarantee (Article 5 of the Constitution), in Germany by Article 2 Section 1 which reads
as follows: ,,Every person shall have the right to free development of his personality insofar
as he does not violate the rights of others or offend against the constitutional order or the
moral law.“ Similar, if not the same, provision is to be found in Article 23 Section 2
of the Constitution of the Republic of Serbia: ,,Everyone has the right to free personal
development, if it does not violate the rights of others guaranteed by the Constitution.“

52 See DIS Arbitration Rules, Effective as of 1 March 2018 Annex 2 effective as of 1 July
2021, art. 42 para. 5. See also Rules of the Belgrade Arbitration Centre, Applicable as of
1 January 2014, art. 46 para. 3.
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Société Pirelli & C. v. Société Licensing Projects. In this case, the court affirmed
that access to justice in arbitration is governed by the same principles as
access to court proceedings under art. 6 of the ECHR.”?

5. Does DAB preserve all required conditions to be in line
with the right to a fair trial?

Within the judicial system of the Republic of Serbia, including the
above-mentioned source of international law that are incorporated into the
domestic legal system, parties may waive the right to sue before a court of
ordinary jurisdiction.

In FIDIC terms they often do it in such a way that they clearly and
unambiguously agreed that all their disputes (of any kind whatsoever)®*
would be finally resolved by arbitration with stipulated seat and that tribunal
would apply the rules of some arbitral institution. As of Serbian Arbitration
Act, the arbitration agreement concluded in this way is also valid in terms of
form, because the parties in their written agreement refer to the arbitration
agreement contained in the FIDIC general conditions.”® The freedom
of contract and party autonomy allow the parties to agree on a different
way of resolving disputes, such as conciliation, settlement, mediation and
adjudication.

Within the principle of party autonomy, which serves as the foundation
for alternative dispute resolution methods, the parties have the opportunity
to choose the applicable procedural law or equally national procedural rules
that apply to the procedure (lex mercatoria arbitralis processualis). They
are entitled to do so to the limits of (international) public policy of Serbia.
The Serbian (international) public policy consists of the principles of the
Constitution, as well as the elements of the right to a fair trial guaranteed by
Article 6(1) of the ECHR (principles of equality of parties, equality of arms
and adversarial proceedings).

53  The case involved an Italian company, Société Pirelli, which initiated arbitration against
a Spanish company, Société Licensing Projects (LP), to recover outstanding debts. LP,
which had entered insolvency and was placed in liquidation, submitted counterclaims at
the start of the arbitration. However, it failed to make the required advance payment of
costs under the ICC arbitration rules. As a result, the ICC informed the parties that LP’s
counterclaims would be deemed withdrawn. The French court of appeal later annulled
the arbitral award, finding that it violated LP’s right to access justice. This decision was
upheld by the French Court of Cassation, reaffirming that financial obstacles should not
prevent a party from accessing arbitration, echoing the fundamental rights enshrined in
Article 6 ECHR.

54  Compare FIDIC Silver Book, clause 20.4. sec. 1.
55  Arg. ad Serbian Arbitration Act, art. 12 para. 3.
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As to the DAB procedure, all these principles are preserved:

a) The parties are put on the equal foot as regards the constitution of
an ad-hoc DAB: the parties shall jointly appoint a DAB.

b) If the DAB is compromised by three persons®® each party shall
nominate one member of a DAB for the approval of the other
party.”’

¢) To ensure that the mechanism’s efficiency relies on an independent
and impartial DAB, FIDIC introduced the General Conditions of
Dispute Adjudication Agreement as an appendix to the General
Conditions of Contract (GCC), along with the Procedural Rules as
an annex to the GCC.”®

d) The appointment is based on a formal notification to the other
party of its intention to settle the dispute before the DAB.>

e) The deadline for constituting the DAB is appropriate, neither short
nor excessive, i.e. 28 days after the party gives notice to the other
party.60

f) The agreed conditions do not deprive the potential claimant of
»the right to access to a court®, nor do they violate the principle of
equality of the parties when it comes to the obligation of the parties
to pay in advance compensation for the work of DAB members.
The parties regulate the amount of compensation by contract and
pay it in equal amounts.5!

g) In principle, the proceedings before the DAB are far cheaper than
proceedings before a three-member arbitration.

h) The DAB renders a decision that must be reasoned. It is binding on
the parties, and they are obliged to execute it. The DAB decision is
not only binding but also may be final, if no party gives to the other
notice of dissatisfaction (NOD).5?

i) The DAB is obliged to make a decision within 84 days from the
day when the members of the DAB received remuneration. The

See FIDIC Silver Book, clause 20.2. sec. 1 and 2.
See FIDIC Silver book, clause 20.2. sec. 2.

Giovanni Di Folco, ,Chapter 3: Relevance and Probative Value of Dispute Adjudication
Boards in Arbitration Proceedings®, Construction Arbitration in Central and Eastern
Europe: Contemporary Issues (eds. Crina Baltag, Cosmin Vasile), Kluwer Law
International, Alphen aan den Rijn, 2019, 36.

See FIDIC Silver book, clause 20.1. sec. 1.
See FIDIC Silver book, clause 20.2. sec. 1.
See FIDIC Silver book, clause 20.2. sec. 6.
See FIDIC Silver book, clause 20.4. sec. 5.



The FIDIC DAB: Legal Nature, Effects and Interaction with Arbitration Agreement

63
64
65
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67

deadline for giving a NOD is 28 days after the parties have received
the decision of the DAB.%> Both deadlines must be considered
reasonable, so neither too short nor too long.

j) Neither party shall be entitled to commence arbitration of a dispute,
unless a NOD has been given in accordance with the FIDIC
provision.5*

k) If the DAB has given its decision on the matter of a dispute to both
parties and no NOD has been given by either party within 28 days
after receiving the DAB decision, then the decision shall become
final and binding upon both parties.®®

1) The decision of the DAB is executed in an arbitration proceeding as
provided by the parties in the main agreement or in a FIDIC book.

m) As far as arbitration is concerned, the parties, with their contract
that has procedural effects, have created two positive procedural
preconditions (Prozessvoraussetzungen) that must be met in order for
one of them to be able to submit a claim to arbitration. The creation
of such procedural assumptions is permitted on the condition that
they do not deprive the parties of their right to arbitration and that
they themselves do not conflict with international public policy.5®

n) There may be a legitimate reason for limiting the right to direct
individual access to an arbitration tribunal®’ As previously

See FIDIC Silver book, clause 20.4. sec. 4 and 5.
See FIDIC Silver book, clause 20.4. sec. 7.
See FIDIC Silver book, clause 20.4. sec. 7.

Serbian procedural law allows the execution of procedural contracts even in civil
proceedings before courts of general jurisdiction, as for example pactum de non petendo,
agreement in which parties promise not to institute an action against each other or to
enforce a debt w1th1n a certain defined period. See further Aleksandar Jaksi¢, Gradansko
procesno pravo, 10" ed., Belgrade, 2018, 2099; Borivoje Pozni¢, Gradansko procesno pravo,
5% ed., Beograd, 1976, 52. Because, if the parties can waive the guarantees enshrined in
the right to a fair trial, they can within the limits of their party autonomy create special
procedural preconditions which must be fulfilled before a lawsuit is filed with an arbitration.
Pactum de non petendo is allowed both in EU and national laws. See further Opinion of
advocate general Kokkot delivered on November 6, 2014, in ECJ] Case C-564/13 P, Planet
AE Antonimi Etairia Parokhis Simvouleftikon Ipiresion v. Europen Commision, § 40. And
especially German Federal Supreme Court, 14 January 2016, I ZB 50/15. Arbitration clause
stated as follows: ,, Technical disputes ... shall at the written request of either party be referred
to a mutually acceptable technical expert ... All other disputes ... shall be submitted and settled
by arbitration in Hamburg...“ The Court held: ,....an agreement on expert determination
may include a pactum de non petendo which temporarily excludes the right of a party to
bring a claim before the court or arbitral tribunal. However, the legal consequence of such
an agreement would only’ be that arbitration proceedings are either temporarily inadmissible
or the claim has to be dismissed as temporarily un-founded until the expert determination
proceedings have been competed...“

ECtHR, Judgment of July 8, 1986, Lithgow and Others v. the United Kingdom, 1986, para. 197.
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mentioned, the right to access a court or to engage in arbitration
is not absolute. It can be subject to limitations; however, such
limitations must not diminish or restrict individual access to the
extent that the core essence of the right is compromised.

o) Furthermore, a limitation does pursue a legitimate aim. The
legitimate aim in constituting the DAB consists in avoiding
conducting proceedings before arbitration, that is, in reducing the
costs of resolving disputes and significantly shortening the time for
making a binding and final decision.

6. Remarks on DAB’s legal nature

Regarding its legal nature, the DAB holds both procedural and
substantive aspects. The procedural nature of the DAB positions it as a pretrial
or pre-arbitration dispute resolution method, similar to mediation. From
a substantive perspective, the DAB is fundamentally a contractual dispute
resolution body created through the parties’ contractual arrangements. In
line with the principle of freedom of contract, the DAB process is a set of
contractual obligations. This contractual basis grants the DAB’s decisions a
binding nature by virtue of the substantive commitments the parties have
agreed to uphold. Noncompliance with a DAB decision thus constitutes
a breach of contract. The principle of freedom of contract supports this
framework, allowing parties the autonomy to define their dispute resolution
processes and enforceability terms, making the DAB’s role a direct outcome
of their substantive contractual relationship.® Conclusively, DABs are
fundamentally contractual in nature, and while their characteristics blend
elements of both expert determination and arbitration, they are not arbitral
tribunals, and their conclusions do not carry the enforceability of arbitral
awards.®’

68 Same perspective as in other jurisdictions, see for example Yaroslav Petrov, Oleksandr
Volkov, Mykhailo Soldatenko, ,Chapter 15: FIDIC Dispute Adjudication Board in
Ukraine: Legal Nature and Enforcement of the Decisions, Construction Arbitration in
Central and Eastern Europe: Contemporary Issues (eds. Crina Baltag, Cosmin Vasile),
Kluwer Law International, Alphen aan den Rijn, 2019, 246-247.

69 Jurgita Petkute-Guriene, ,,Chapter 1: Access to Arbitral Justice in Construction Disputes
(Dispute Board-Related Issues, Time Bar and Emergency Arbitration), Construction
Arbitration in Central and Eastern Europe: Contemporary Issues (eds. Crina Baltag,
Cosmin Vasile), Kluwer Law International, Alphen aan den Rijn, 2019, 6.
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III Effects of the DAB

1. Are DAB Decisions Binding and Final?

Decisions issued by the DAB automatically become an integral part
of the contract, and failure to comply with them may constitute a breach
of contract, potentially having legal consequences, including liability for
damages due to non-compliance.

As stated in 20.4, the decision shall be binding on both Parties, who
shall promptly give effect to it unless and until it shall be revised in an
amicable settlement or an arbitral award.

A DAB decision is binding by default but can be either binding or final,
depending on the circumstances. Specifically, while a DAB decision is initially
binding on both parties, it is not necessarily final. If a party disputes the
decision, it may issue a NOD within 28 days of receiving the DAB’s decision,
as outlined in sub-clause 20.4.

FIDIC uses the term ,binding“ for any decision issued by DAB,
regardless of whether the decision was challenged by any of the parties in due
time or not. This means that until the dispute is resolved by the arbitration
tribunal, the parties should comply with any decision issued by DAB, even
a decision they disagree with.”! Such a DAB decision, in line with the »pay
now, argue later” principle, remains binding until an arbitral tribunal issues
its ruling.”?

A DAB decision must be reasoned and becomes immediately binding
on the parties, requiring prompt implementation, even if one party intends
to challenge it. If dissatisfied, either party has 28 days to issue a NOD, which
serves as a prerequisite for proceeding to arbitration. Unless a notice of
dissatisfaction is issued within 28 days, the decision is final and (forever)
binding on both Parties,” as a contractual obligation to be fulfilled.

If the DAB has given its decision as to a matter in dispute to both
Parties, and no notice of dissatisfaction has been given by either Party within
28 days after it received the DAB’s decision, then the decision shall become

70 The same is in British law and Polish law. See Agnieszka Malgorzata Dabrowska,
»Analysis of the FIDIC arbitration clause in the light of international jurisprudence®,
ASE]J Scientific Journal of Bielsko-Biala School of Finance and Law, 2019, available at:
https://asej.eu/index.php/asej/article/view/359, 16. 11. 2024, 7.

71  Gotz-Sebastian Hok, FIDIC/MDB Approach in respect of Dispute Adjudication Boards,
Berlin, available at: https://fidic.org/sites/default/files/FIDIC%20MDB%20Approach%20
in%20respect%200f%20Dispute%20Adjudication%20Boards.pdf, 16. 11. 2024, 7.

72 See A. M. Dgbrowska, 7.
73 M. Mortimer-Hawkins, 10.
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final and binding upon both Parties. The binding nature of these decisions
is equated with the binding effect produced by any contractual provisions.
The final award has two possible outcomes: 1) the parties can voluntarily
enforce the decision, which is when the full potential of the DAB process
is achieved, or 2) the parties do not enforce the decision, in which case
arbitration proceedings can be initiated.”* Given that such a decision is
not an enforceable title and that arbitration proceedings must be initiated
for its enforcement, it is clear that a DAB decision is not really final.”® It
is not final in the same way as an arbitral award, but it holds finality as a
binding contractual provision, establishing an obligation that both parties are
contractually bound to uphold.

The Singaporean Court of Appeal’® has underscored the criticality of
promptly complying with a decision made by a DAB and ensuring timely
payment to contractors, where contractually specified. The court has articulated
its interpretation of the impact of a NOD on a DAB decision, culminating in
three crucial points. Firstly, a DAB decision acquires immediate binding force
upon its issuance. Secondly, the parties involved in the dispute are obligated
to promptly give effect to the decision, unless it is superseded by either a
friendly resolution or a subsequent arbitral award. Thirdly, a NOD cannot
upend the binding nature of a DAB decision or the parties’ corresponding
responsibility to expeditiously comply with and execute it.””

The South African Court,”® much like the Court of Appeal in CRW Joint
Operation v PT Perusahaan Gas Negara (Persero),”® has held that a decision
of the DAB, while binding, is not necessarily final and must be obeyed. The
court directed DBT Technologies to comply with the DAB decision until such
time that it was revised by either an amicable resolution or an arbitral award.
In expressing this opinion, the Court stated that the provisions pertaining to
the decision’s binding nature and the need for revision were clear. Specifically,
the decision remains binding until it is revised, and the parties must promptly
comply with the decision once it is issued. This requirement to act swiftly
arises even before a NOD is submitted, as a dissatisfied party has 28 days

74  Jovan Nikcevi¢, ,,Prethodni (pred-arbitrazni) postupak za re$avanje sporova prema
FIDIC-ovim op$tim uslovima ugovora®, Pravo i privreda, Nr. 7-9/2011, 381.

75 Ibid., 381-382.

76  See Andrew Burr, ,Failure Properly to Constitute a DAB under FIDIC: Some illustrative
case notes, Yearbook on International Commercial Arbitration, Nr. 5/2017, 272.

77  These findings have been echoed by the South Gauteng High Court in South Africa, in the
case of Esor Africa (Pty) Ltd/Franki Africa (Pty) Ltd JV and Bombela Civils JV (Pty) Ltd.
Ibid., 272.

78  Tubular Holdings (Pty) Ltd v DBT Technologies (Pty) Ltd, (06757/2013) [2013] ZAGPJHC
155 (3 May 2013).

79  (2015) SGCA 30; (2011) 4 SLR.
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to provide such notice. The implication is that giving prompt effect to the
decision precedes the provision of a notice of dissatisfaction.

The parties must stick to the time limit of 28 days for referring their
dispute to arbitration. Neither party shall be entitled to commence arbitration
of a dispute unless a notice of dissatisfaction has been given in accordance
with sub-clause 20.4. In 2013, the ICC was presented with a case (No.
16435)% that involved a dispute between two parties, C and E. After an
adjudicator made a decision that C was not entitled to all of the additional
costs it claimed, C referred its claim to arbitration. However, E challenged
the jurisdiction of the arbitral tribunal, arguing that C had failed to comply
with the agreed dispute resolution procedure, which required a referral to
arbitration within 28 days of the adjudicator’s decision. E contended that
the adjudication had become final and binding and was no longer eligible
for arbitration. The arbitral tribunal concluded that the 28-day time limit
was triggered regardless of whether there was a discernible dispute, and
that a formal referral to arbitration was necessary within this timeframe.
As C had not made such a formal referral within the specified time limit,
the adjudicator’s decision had become final and binding. Consequently, the
arbitral tribunal did not have jurisdiction to revisit the decision.

2. Are DAB decisions enforceable??!

DAB decisions are not equivalent to judicial or arbitral awards, they
possess a contractual nature. The enforcement of pre-arbitral decisions, such
as those made by a DAB, does not fall under the purview of the New York
Convention or the Singapore Convention®? (which has a relatively limited
scope of application).3> When it comes to enforcement, if parties do not
comply with dispute board decisions amicably, they generally proceed to
international arbitration. While dispute board decisions are binding, they are
not considered automatically final. This means that parties are obligated to
follow them unless they are revised by the ultimate dispute resolution forum,

80 Emmanuel Jolivet, Philip Kucharski (eds.), ICC Dispute Resolution Bulletin, Nr. 1/2015.

81 See further instead all Yasemit Cetinel, ,Chapter 14: Enforceability Isuues of Dispute
Boards: Considerations for an Efficient Practice in Turkey*, Construction Arbitration in
Central and Eastern Europe: Contemporary Issues (eds. Crina Baltag, Cosmin Vasile),
Kluwer Law International, Alphen aan den Rijn, 2019, 231-242. About the probative
value of DAB’s decision see further G. di Folco, 33-46.

82 United Nations Convention on International Settlement Agreements Resulting from
Mediation.

83  This raises the question of how to achieve greater voluntary enforcement of DAB deci-
sions. See Milena Pordevi¢, ,ReSavanje sporova iz ugovora o gradenju®, Savremeni prob-
lemi pravnog sistema Srbije (ur. Milo§ Zivkovi¢, Maja Luki¢ Radovi¢), Beograd, 2023, 100.
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such as arbitration or litigation. However, if the parties do not voluntarily
comply with the decision, the prevailing party has no practical means to force
the losing party to comply, apart from initiating an ordinary action for breach
of contract. In such cases, arbitration regarding the same subject matter in
dispute typically needs to be pursued. This is because arbitral awards can be
legally enforced under the 1958 New York Convention, which applies in the
172 States®* that are currently parties to it. Additionally, the procedure under
the New York Convention is streamlined, prohibiting any re-examination of
the case on its merits.®

The statistics show that when asked about voluntary compliance
with pre-arbitral decisions, 41% of respondents reported that parties do not
comply, 31% noted compliance ,,half of the time®, and only 28% experienced
frequent compliance.®® While the efficacy of dispute board decisions may
be called into question given that their enforcement depends on the losing
party’s willingness to comply, a closer examination of their utility reveals their
practicality as a ,comply now, argue later” solution. This approach enables
the performance of the main contract to proceed without unnecessary
disruption, while safeguarding the parties’ rights to seek a final resolution of
their disputes later through arbitration or litigation. Moreover, dispute board
decisions often encourage settlement by offering an impartial perspective on
the issues, thereby helping to preserve business relationships. Additionally,
refining disputes during this stage can significantly reduce the time and costs of
subsequent arbitration proceedings. While arbitrators and national judges are
not strictly bound by dispute board decisions, they are often guided by them
and may draw adverse inferences when a losing party unjustifiably refuses to
comply.®” This illustrates the significant weight that DAB decisions carry and
underscores their role in resolving disputes efficiently and effectively.

84 UNCITRAL, Status: Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York, 1958), available at: https://uncitral.un.org/en/texts/arbitration/
conventions/foreign_arbitral_awards/status2, 16. 11. 2024.

85  See Aceris Law, Dispute Boards and International Construction Arbitration, available at:
https://www.acerislaw.com/dispute-boards-and-international-construction-arbitration/#_
ftn10, 16. 11. 2024.

86 Queen Mary University of London, Pinsent Masons, International Arbitration Survey,
Driving Efficiency in International Construction Disputes, 2019, available at: https://
www.pinsentmasons.com/thinking/special-reports/international-arbitration-survey, 16. 11.
2024, 18.

87  See Aceris Law, Dispute Boards and International Construction Arbitration.
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IV Interaction between DAB and Arbitration Agreement

After conducting a survey on construction disputes, it has been
acknowledged that while arbitration remains the preferred method for
resolving disputes in international construction projects, there is a need
for greater efficiency and flexibility throughout the arbitral process. This is
particularly true for disputes valued at USD 10 million or less, where the
high cost of arbitration is often perceived as a barrier to justice and a fair
resolution.%® The challenge, therefore, lies in streamlining the process to
make it more accessible and cost-effective for all parties involved.

The advantages of resolving disputes through a DAB include early
resolution while the project is still ongoing, allowing the project to continue
without major interruptions, and substantial cost and time savings compared
to arbitration. Even if a dispute proceeds to arbitration following a DAB
procedure, it is already, to some extent, refined, which can positively impact
time and cost efficiency.® However, there are disadvantages, such as the
overrated time and cost efficiency, particularly with ad hoc DABs, and the
high fees for DAB adjudicators. Other drawbacks include the adjudicators’
potential lack of legal expertise and the uncertainty around voluntary
enforcement of DAB decisions.”

Despite these challenges, dispute boards play a crucial role in
mitigating the costs and delays associated with international arbitration.
Engaging in dispute board proceedings is typically a mandatory condition
precedent for initiating arbitration, meaning parties must adhere to this step
unless they mutually agree to bypass it. If one party unilaterally disregards
the requirement, arbitral tribunals often respond by either dismissing the
case for lack of jurisdiction or suspending the proceedings until the condition
precedent (referral to dispute board proceedings) has been satisfied. This
practice is exemplified in Section 9(2) of the 1996 English Arbitration Act,
which states that an application for a stay of legal proceedings may still be
made, even if the matter is to be referred to arbitration, only after exhausting
other dispute resolution procedures.”!

This means that arbitration serves as the last resort and final stage of

dispute resolution, to be pursued only when all other methods outlined in the
contract have been exhausted or have failed.

88 Pinsent Masons, International Arbitration in Construction, 2019, available at: https://
www.pinsentmasons.com/thinking/special-reports/international-arbitration-survey, 16. 11.
2024.

89 J. Petkute-Guriene, 4.
90 M. Dordevi¢, 97.

91 About mandatory condition to international arbitration see Aceris Law, Dispute Boards
and International Construction Arbitration.
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When parties resort to a DAB, a decision is rendered, and one of the
parties issues a NOD, it becomes an important consideration to determine the
role and significance of the DAB decision in the ensuing arbitral proceedings.
As Di Folco correctly emphasized, if one interprets a referral to arbitration
under clause 20.6 by a dissatisfied party as an ,appeal® against the DAB’s
binding decision under clause 20.4, it would imply that the arbitral tribunal
must examine and assess the DAB decision to determine its accuracy within
the specific context of the case. This interpretation suggests that the DAB
decision would become the central point of focus for the tribunal, with limited
consideration given to any additional claims or circumstances that either
party might otherwise have raised. Conversely, if a referral for arbitration
following a binding but non-final DAB decision is viewed as a fresh process
initiated by the aggrieved party, it implies that the DAB decision is more of
historical relevance. In this scenario, the arbitral tribunal would review the
dispute in its entirety, considering all claims and counterclaims, including
those submitted for the first time in arbitration, which might raise issues of
admissibility. Determining the proper approach relies heavily on the wording
of clause 20.6, particularly the third paragraph, which clearly provides that
the party initiating arbitration is not restricted to the evidence or arguments
previously presented to the DAB. Thus, so far as the parties may bring new
submissions to the arbitral tribunal, the case ultimately presented could differ
significantly from the matter originally addressed by the DAB.*?

Theimportant issue is whether the non-compliance with the requirement
to submit the dispute to a DAB affects the admissibility of the claim or the
jurisdiction of the arbitral tribunal. The importance of the issue lies on the
understanding that issued of jurisdiction may be challenged before the court
and the issues of admissibility cannot.”® The claim is not admissible when the
tribunal has jurisdiction, but the claim is premature because of the existence
of some condition to be fulfilled before submitting the claim to arbitration.
That condition can be some alternative dispute resolution mechanism such
as negotiation, conciliation, mediation or dispute boards procedures (as
DAB), or a cooling off period which is common in international investments
agreements.94 There is no consensus in international practice or among
legal scholars regarding whether such objections are matters of the arbitral
tribunal’s jurisdiction or simply questions of admissibility. The distinction

92  G. Di Folco, 38-39.

93  For Swiss law see Christian Oetiker, Claudia Walz, ,Non-Compliance with Multi-Tier
Dispute Resolution Clauses in Switzerland®, ASA Bulletin (ed. Matthias Scherer), Vol. 35,
Nr. 4/2017, 874-875.

94 See more in Crina Baltag, ,Not Hot Enough: Cooling-Off Periods and the Recent
Developments under the Energy Charter Treaty®, Indian Journal of Arbitration Law, Vol.
6, Nr. 1/2017, 190-196.
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is significant, as it affects which body, the arbitral tribunal or the national
courts, has the authority to make the ultimate determination on whether
arbitration may proceed.”

The focus is on the admissibility of arbitration in cases where the
parties have failed to follow the dispute resolution procedure specified in the
contract, either through their own volition or fault, particularly when the
claim notification was not properly communicated. Whether the initiator
of the dispute is obligated to exhaust the entire multi-step procedure before
proceeding to arbitration depends on the terms of the contract, determining
whether it is a duty or a right, and whether it constitutes a sine qua non
condition for arbitration. According to the literature,”® when it comes to
FIDIC templates, parties are obliged to initiate pre-arbitration proceedings
aimed at resolving the dispute. This means that submitting a claim to DAB
is a prerequisite for the admissibility of arbitration at a later stage, and
any application for arbitration without having exhausted the contractual
procedure will be considered premature. Therefore, the mere intention of
a party to initiate arbitration is not sufficient, the dispute must have arisen
when the claim was submitted to the DAB in accordance with the procedure
outlined in the contract.

For a multi-tier dispute resolution clause to be enforceable, it must clearly
reflect the parties’ intent for each stage to be mandatory. This determination
cannot be made in general but must be based on a close interpretation of the
specific clause. The wording is crucial, so the clause should explicitly state that
the pre-arbitral steps, such as mediation or adjudication, are required before
arbitration. Furthermore, the clause should specify the conditions under
which these preliminary steps are deemed complete’” to avoid ambiguity and
ensure enforceability. The obligatory nature of DAB can be seen as well in
sub-clause 20.3 which provides the solution when parties fail to nominate
a member or to agree on DAB, then the appointing entity or official named
in the Particular Conditions shall, upon the request of either or both of the
Parties and after due consultation with both Parties, appoint this member
of the DAB. This appointment shall be final and conclusive. The parties can
supplement the sub-clause 20.3 with provision which states the appointing
entity, for example it can be the President of FIDIC or a person appointed by
the President of FIDIC.

Sub-Clause 20.2 states that disputes shall be adjudicated by a DAB
in accordance with sub-clause 20.4. The word ,shall is intended to make

95  See more in J. Petkute-Guriene, 11-12.
96  See supra.
97  C. Oetiker, C. Walz, 867.
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this a mandatory obligation.”® The parties are required to carry out any pre-
arbitration procedures prior to commencing arbitral proceedings. Otherwise,
the submission to arbitration is considered premature.®®

In the realm of international arbitration, parties may have the option to
vary or waive the requirement of a DAB as a preliminary step before initiating
arbitral proceedings. This discretion can be exercised by the parties in certain
circumstances, as seen in the case of ICC Case 16083.1%° In this case, the
arbitral tribunal examined the parties’ conduct and found that both parties
did not consider the DAB to be an essential preliminary step before referring
the dispute to arbitration. As a result, the tribunal affirmed its jurisdiction in
the arbitration, demonstrating the significance of parties’ actions in shaping
the arbitral process. This highlights the importance of parties carefully
considering the impact of their conduct when making decisions regarding
dispute resolution mechanisms in international contracts.

In this juncture of the dispute resolution process, a critical aspect that
warrants careful analysis is whether the parties involved in a dispute explicitly
or implicitly agreed to circumvent the DAB procedure. Ascertaining the
parties’ position on this matter is a crucial step in ensuring the integrity of
the potential arbitration process and maintaining the sanctity of the parties’
contractual agreement. Given the complexities involved in international
commercial contracts, it is not uncommon for parties to encounter disputes
during the performance of their contractual obligations. To effectively manage
such disputes, the inclusion of dispute resolution mechanisms such as DAB
and arbitration in the contract becomes essential. However, the effectiveness
of these mechanisms is contingent upon the parties’ adherence to the agreed-
upon procedures. Hence, the inquiry into whether the parties waived the
DAB procedure assumes great significance in ensuring a just and equitable
outcome for all parties involved. The failure to adhere to the DAB procedure,
when required, can have far-reaching consequences, including unwarranted
delays, increased costs, and the potential for irreversible harm to the parties’
interests. Therefore, the parties’ agreement or waiver of the DAB procedure is
a crucial factor in determining the validity of the arbitration process and the
resolution of the current dispute.

In situations where parties have not agreed to bypass the DAB
procedure, it is crucial to adhere to this stage of the dispute resolution

98 J. Petkute-Guriene, 6.

99  In Midroc Water Drilling Co Ltd v Cabinet Secretary, Ministry of Environment, Water ¢
Natural Resources & 2 others (Civil Suit No 267 of 2013), the Court made an order to
stay the proceedings so that the Parties could comply with the settlement procedure in
the Contract. See Corbett & Co, Clause 20, Corbett & Co International Construction
Lawyers Ltd, 2021, 22.

100 All ICC cases cited here are published in ICC Dispute Resolution Bulletin, Nr. 1/2015.
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process. If one party emphasizes the importance of constituting the DAB
while the other fails to meet this obligation, it can lead to a breakdown of the
procedural framework. Unless there is clear evidence that both parties have
explicitly or implicitly agreed to waive the DAB process and move directly to
arbitration, the DAB remains a mandatory step. Therefore, without mutual
consent to bypass the DAB, the parties are bound to follow this procedure
before proceeding to arbitration.

Additionally, in the absence of cooperation from one of the parties,
or a failure to nominate an adjudicator, a mechanism exists to appoint the
members of the DAB. In the event that the parties are unable to jointly
appoint a DAB, resulting in a failure to reach an agreement with a member or
members of the DAB, sub-clause 20.3 serves as an auxiliary provision. Sub-
clause 20.3 outlines the specific scenarios where the parties may not be able
to agree on the DAB, including the failure to agree on a sole member by the
deadline specified in the first paragraph of sub-clause 20.2, the inability of
either party to nominate a member of a DAB consisting of three individuals,
the parties’ failure to come to an agreement on the appointment of a third
member of the DAB, or the parties’ failure to agree on a replacement member
within the given 42-day timeframe.

Should any of these circumstances arise, the appointing entity identified
will be authorized to appoint a member of the DAB upon the request of
either or both Parties. The appointment made by the appointing entity will
be deemed to be final and conclusive, and each party will be responsible for
paying one-half of the appointing entity’s remuneration.

As far as arbitration and court practice is concerned, the ICC Partial
Award'®! serves as a cautionary tale of the difficulties and delays that can
arise during the appointing process. This particular case involved a dispute
over an amended FIDIC Red Book 1999, and the arbitration proceedings
took place in a city located in Eastern Europe. Despite the parties’ obligation
to agree on a standing DAB within 42 days after the Commencement Date,
they were unable to do so. The Contractor made multiple requests to the
Employer to agree to the appointment of a member of the DAB but received
no response despite the Engineer’s recommendation to do so. As a result,
the Contractor had no choice but to apply to the President of FIDIC, who
ultimately appointed a sole member. The DAB subsequently issued two
decisions, which the Contractor sought to enforce. The Employer argued that
the DAB had not been properly appointed, leading to further disputes. In the
end, the arbitral tribunal determined that the DAB had indeed been properly
appointed and ordered the Employer to comply with the DAB decisions.

101 ICC Case 15956 (June 2010). See ICC Dispute Resolution Bulletin, Nr. 1/2015.
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The other ICC Partial Award'%? provides valuable insight into the
complexities of the DAB process under the FIDIC Yellow Book 1999. The case
highlights the importance of constituting a standing DAB in a timely manner
and the consequences of failing to do so. In this case, despite the parties
agreeing on a standing DAB, they failed to constitute it, leading to a dispute
over the termination of the Contract. The Contractor sought to appoint a
DAB to decide on the validity of the termination, but the Employer did not
respond. As a result, the Contractor unilaterally applied to the President of
FIDIC, and a sole DAB was appointed. Two DAB decisions were issued, but
the Employer did not participate in the DAB proceedings and served a notice
of dissatisfaction with the DAB decisions. The Employer argued that the DAB
had not been properly constituted as the DAB agreement had not been entered
into within the prescribed time period and that once a Contract is terminated,
it is not possible to appoint a DAB. The Employer also contended that the
DAB decisions (which were binding but not final) could not be summarily
enforced. The arbitral tribunal ultimately found that sub-clause 20.8 requires
the parties to go directly to arbitration to solve any dispute once a contract
is terminated with no DAB in place. As such, the DAB constituted by the
Contractor unilaterally after the termination had no jurisdiction to solve the
disputes referred to it, and its decisions were not binding on the Employer.'*?

It is assumed that even in the event of a dispute arising between the
parties, they will continue with their project, as specified in sub-clause 20.4.
This Sub-Clause emphasizes that unless the contract has been abandoned,
repudiated, or terminated, the Contractor must proceed with the works in
accordance with the contract.

The use of the term ,shall“ in sub-clause 20.2 denotes a mandatory
requirement to refer disputes to a DAB for resolution, whereas the use of the
term ,,may” in sub-clause 20.4 (either Party may refer the dispute in writing
to the DAB for its decision) has created some ambiguity. We agree with the
opinion that in sub-clause 20.4, the word ,may“ does not make the DAB
procedure optional, rather, it indicates that each party has the choice either
to defend its rights using the contract’s dispute resolution mechanism or to
decide not to pursue the dispute within the contractual framework at all.!%*
This uncertainty, nevertheless, has led to questions in the context of the FIDIC
Red Book 1999, about whether the obligation to refer disputes to a DAB
is mandatory, particularly when an ad hoc DAB has been constituted. The
issue was addressed in the ICC Interim Award,'?> where the arbitral tribunal

102 ICC Case 16570 (2012).

103 See Corbett & Co, Clause 20, 27.
104 See also J. Petkute-Guriene, 7.

105 ICC Interim Award in Case 14431.
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noted that the contradictory language used in sub-clauses 20.2 and 20.4 has
created confusion. However, the tribunal concluded that the intention behind
sub-clause 20.4 was that there is a mandatory requirement to refer disputes
to a DAB in the first instance. The tribunal also considered whether a draft
document could satisfy the requirement that the dispute be submitted in
writing. It concluded that such a document would not suffice because the
other party must clearly know when the process had been initiated. This
decision highlights the importance of following the procedures outlined in
the contract and submitting disputes in a clear and unambiguous manner.

FIDIC has increasingly observed that substantial modifications to
its standard General Conditions (GCs) are being made through Particular
Conditions (PCs), often altering or omitting core provisions. Such extensive
changes have sometimes resulted in final contracts that deviate significantly
from FIDIC principles, potentially misleading contractors and the public and
impacting FIDIC’s reputation. In response, FIDIC’s Contracts Committee
created Task Group 15 (TG15) to identify key contractual principles in each
FIDIC contract form that are essential and should remain unchanged. These
principles are known as the ,FIDIC Golden Principles® (GPs). TG15 also
explored ways to prevent or limit the misuse of FIDIC contract conditions.

The golden principle no. 5 (GP5) reads as follows: ,Unless there is
a conflict with the governing law of the Contract, all formal disputes must
be referred to a Dispute Avoidance/Adjudication Board (or a Dispute
Adjudication Board, if applicable) for a provisionally binding decision as a
condition precedent to arbitration.”

According to the FIDIC Contracts Guide,'% a contract aligns with
GP5 if it includes a Dispute Avoidance/Adjudication Board (DAAB) or
Dispute Adjudication Board (DAB) and is allowed under applicable law.
Exclusion of a DAAB/DAB from the contract results in non-compliance with
GP5. Importantly, Serbian Law on Contracts and Torts does not conflict with
GP5. While certain modifications are allowed, GP5 prohibits removing all
DAAB/DAB clauses or limiting the types of disputes that can be referred to
the DAAB/DAB, as such changes would violate the principle’s intent. This all
speaks in favour of the opinion that the DAB procedure is mandatory to be
not just included in the dispute resolution clause, but also not just dead letter
on the paper. The parties, hence, have to fulfil the DAB requirement before
the submitting the dispute to the arbitration.

106 FIDIC, Geneva, 1% ed., 2000.
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1. The meaning of the Sub-Clause 20.8

The important question is the one relating to the sub-clause 20.8 which
deals with the expiry of the Dispute Adjudication Board’s Appointment and
the situation when the dispute can be referred directly to arbitration.

The interpretation of sub-clause 20.8. of the FIDIC Silver book is
disputable (Expiry of DAB’s Appointment). The clause provides as follows: ,,If
a dispute arises between the parties ... and where DAB is not in place whether
by reasons of the expiry of the DAB’s appointment or otherwise:

b) the dispute may be referred directly to arbitration under subclause
20.6. (Arbitration).“

The subclause is entitled ,,Expiry of Dispute Board’s Appointment®
which should be only interpreted in the way that the subclause has to be
applied only where a DAB is already implemented. The clause states that the
provisions relating to the DAB do not apply and a dispute may be referred
directly to arbitration, in circumstances where ,there is no DAB in place®,
whether by reason of the expiry of the DAB’s appointment ,,0r otherwise®.
The phrase ,,or otherwise“ is by no means a clear-cut one.'"”

One particular issue which frequently arises (particularly under the
FIDIC contracts, which adopt a multi-tiered dispute resolution process) is
what the parties should do where a DAB has not been properly constituted
by the parties. This question is particularly pertinent in circumstances where
one of the contracting parties attempts to delay and disrupt the constitution
of an ad hoc DAB, which has to be put in place in order to resolve a specific
dispute (as opposed to a standing DAB, appointed at the outset of a project).
If no DAB is appointed, how can any dispute be referred to a DAB? Can
that dispute instead be referred directly to arbitration (or to litigation) in the
alternative?

The standard terms of the FIDIC contracts do not provide a clear answer
to these questions. It has, nonetheless, been suggested by some commentators
that one answer might possibly lie in sub-clause 20.8 of the FIDIC contract.
Whilst this is entitled ,Expiry of Dispute Board’s Appointment (which
might, perhaps, be interpreted as applying only where a DAB is already
implemented), the clause states that the provisions relating to the DAB do not
apply and a dispute may be referred directly to arbitration, in circumstances
where ,there is no (DAB) in place, whether by reason of the expiry of the
(DAB’s) appointment or otherwise.“ The phrase ,or otherwise® may offer a
possible answer to the question.

The question of whether a party can bypass the appointment of a DAB
and proceed straight to arbitration has caused considerable judicial discourse.

107 See further A. Burr, 369-370.
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The presence of the term ,,otherwise® in the relevant clause seemingly implies
that a party may disregard the DAB and amicable settlement provisions and
initiate arbitration proceedings if a DAB has not been appointed at the time of
the dispute. Despite this interpretation, the case law discussed below suggest
that a party has an obligation to attempt to utilize the DAB provisions before
resorting to arbitration,'%®

The Swiss Supreme Court Decision,'® which concerns the FIDIC Red
Book 1999, states that in order to form a Dispute Adjudication Board, the
parties must enter into a Dispute Adjudication Agreement (hereafter: DAA)
that incorporates the General Conditions of Dispute Adjudication Agreement
contained in the annex to the General Conditions. This DAA must be signed
by the principal, the contractor, and all members of the DAB individually
in order for it to come into force, according to clause 2, paragraph 1 of the
General Conditions. If the DAA is not signed by all parties, the DAB is not
validly constituted, and the only remedy for a party facing refusal to sign the
DAA is to go to arbitration directly pursuant to Sub-Clause 20.8. In the case
at hand, the majority arbitrators were correct in finding that the DAB was not
in place when the arbitration request was filed because the parties failed to
sign a DAA with all of its appointed members.

The Court found that there was no clause to compel the Respondent
to sign the DAA and no evidence that the Respondent had been acting in
bad faith. The Court said: ,,Pursuant to these rules and considering the process
of constitution of the DAB, it is indeed impossible to blame the Respondent
for losing patience and finally skipping the DAB phase despite its mandatory
nature in order to submit the matter to arbitration.“ However, it will not
always be the case that a party can simply skip the DAB phase and go directly
to arbitration. In Divine Inspiration Trading 130 (Pty) Ltd v Aveng Greenaker
& Ors an arbitral tribunal held that it did not have jurisdiction to hear a
dispute where the DAB process had not been put into operation. Similarly,
the High Court in Peterborough City Council v Enterprise Managed Services
Ltd stayed litigation for the parties to adjudicate under a FIDIC Silver Book
1999 contract.

In the case of Peterborough City Council v. Enterprise Managed
Services Ltd, C initiated court proceedings in the London Technology and
Construction Court, claiming that they were entitled to opt out of the
requirement in sub-clause 20.2 of the FIDIC Silver Book. They argued that
the phrase ,,or otherwise® in sub-clause 20.8 was broad enough to allow them
to refer a dispute directly to court instead of having it resolved by a DAB.
C’s position was that the parties should not be obligated to appoint a DAB

108 See Corbett & Co, Clause 20, 50.
109 Swiss Supreme Court, No. 4A 124/2014.
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and that they could opt out of the process. However, the court ruled that the
clause should be interpreted narrowly. The Court held that the phrase ,or
otherwise“ did not give either party a unilateral right to opt out of the DAB
process, except in cases where the parties had initially agreed to appoint a
standing DAB and that the DAB had ceased to exist by the time the dispute
arose. Consequently, the court proceedings were stayed to allow the parties
to resolve their dispute using the contractual machinery, i.e., the DAB. The
court also rejected the argument that sub-clauses 20.4 to 20.7 of the FIDIC
contract were unenforceable due to lack of certainty. Furthermore, the court
acknowledged a potential ,,gap” in the sub-clauses, where the DAB has made
a decision, and one party has given a notice of dissatisfaction, resulting in the
DAB’s decision not being final. The issue arises when the unsuccessful party
refuses to comply with the DAB’s decision, and the only remedy available to
the other party is to refer the dispute to another adjudication. However, the
court did not address this problem, as the contract before it provided for

court proceedings rather than arbitration.

The majority of doctrine,!’* arbitral and court practice opinion!!!

that the decision of DAB is fundamentally mandatory requirement for the
invocation of an arbitration. An immediate appeal to the arbitration or a
court is then only possible if a DAB used is no longer available or, at least if
the principle of good faith so requires. A violation of the principle of good
faith would exist if the party does not appoint a member of the DAB within
the prescribed time limit, delays his appointment, prevents or in any other
way hinders the implementation of the procedure before the DAB in order to
prevent or make it difficult to make a decision.!!?

110 Ingrid Andres, ,Grenzen der Uberlistung des DAB Verfahrens nach FIDIC Einseitiges
Opt-out tiber Ziff. 20.8.2% Zeitschrift fiir Baurecht, Nr. 6/2015, 525, 527; Matthias Scherer,
Sam Moss, ,Swiss and English Courts Analyse Enforceability of Multi-tier Dispute
Resolution Provision Providing for DAB Proceedings (FIDIC Clause 20), ASA Bulletin,
Nr. 4/2014, 849-853; Domittile Baizeau, Anne-Marie Loong, ,Chapter VI, Part X:
Multi-tiered and Hybrid Arbitration Clauses®, Arbitration in Switzerland: The Practitioners
Guide (Hrsg. Manuel Aroyo), 4" ed., Wolters Kluwer, Alphen aan den Rijn, 2018, 1451;
J. Petkute-Guierene, 3; Christopher R. Seppila, ,The Arbitration Clause in the FIDIC
Contract for Major Works®, Asian Dispute Review, Nr. 2/2006, 57 ft.

111 See further below infra.

112 It is worth noting that English Arbitration Act, art. 9 para. 2 provides as follows: ,,An
application to stay court proceedings may be made notwithstanding that the matter
is to be referred to arbitration only after the exhaustion of other dispute resolution
procedures.“
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V Concluding Remarks

FIDIC introduced the multi-tier dispute resolution clause in its suite
of contracts to provide a more efficient and tailored approach to resolving
disputes typically arising from the complex challenges of the construction
industry. The paper explores the dual nature of the DAB, highlighting its
procedural role as a pre-arbitration mechanism and its substantive foundation
as a contractual body. Created through party agreements, the DAB process
reflects the principle of freedom of contract, establishing binding obligations.
Noncompliance with DAB decisions constitutes a breach of contract. While
resembling elements of expert determination and arbitration, DABs are
not arbitral tribunals, and their decisions lack the enforceability of arbitral
awards, emphasizing their fundamentally contractual nature.

Together with examining the legal nature of the DAB, we analyzed
whether the DAB process aligns with the fair trial requirements under the
European Convention on Human Rights. Following a thorough analysis,
it was concluded that the DAB complies with these standards and can be
recognized and utilized in jurisdictions bound by the ECHR.

A DAB decision is inherently binding but may or may not be final,
depending on the circumstances. Specifically, while a DAB decision is initially
binding on both parties, it is not necessarily final.

Parties frequently bypass the DAB procedure and proceed directly to
arbitration, as claimants often perceive the DAB process as a costly and time-
consuming step that delays dispute resolution. This practice raises a critical
question: can parties, particularly claimants, lawfully skip the first tier of the
FIDIC dispute resolution clause and proceed straight to arbitration, despite
being contractually bound by the multi-tier dispute resolution framework
stipulated in the FIDIC terms?

Arbitration has long prided itself on upholding party autonomy and
respecting the will of the parties. Adhering to the pre-arbitral phase is crucial,
as it aligns with the parties’ express intent to establish an initial mechanism to
address disputes before proceeding to arbitration. Ignoring this preliminary
step undermines party autonomy and signals a disregard for the foundational
agreement that shapes the arbitration process. Such an approach goes against
actively recommended and required practices by national courts, which
prioritize honouring the structure agreed upon by the parties.

Long discussion on necessity of DAB is ongoing, challenging the
opinion that DAB contributes to the cost and time efficiency, due to the fact
that when avoiding DAB, the procedural issues will take significant time
and money in order to be resolved in the directly commenced arbitration
proceedings. Nonetheless, it is our position that the DAB issues will not
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constitute problems in the arbitral proceedings that its necessity was
actually respected at the first place, meaning before the arbitration has been
commenced. Had the parties actually adhered to the DAB clause, the DAB
would potentially fulfil its role.
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yina mehynapogHoi tipusaitinol upasa, ykasyjyhu Ha Hegociiailike y UpumeHu
cyiuciiuiilyyuje y cay4ajy wmpaciia, Hapouuitio u3 yina ipasme cuiypHocitiu.
bygyhu ga gea nawa 3axoua (o cilpeuasary tpara HOBUA U O eUGeHUUjU
CIl8APHUX 6/IACHUKA) UOMUIWY TAPACTl, anu ia HpasHo He ypehyjy, docioju
ipasHa UpasHuHa, jep je tipeg 06UM U3A306UMA U CYTUCTAUTAYUUjA HeMONHA.
Ocnonyem Ha Xawiky KOHBEHUU]Y 0 MeEPOGABHOM UPasy 3a WPacili u rweiogom
HpusHary, ykasyjemo Ha 3Ha4aj ipusHarea Wpaciia 6amsano HACHIAN0! Y UHO-
cilipaHciliey, gupexiino, 6e3 tipumete cyicimuiiiyyuje. 080 Huje jegunu pasnoi
3001 kol tipegnaxemo pasmaiiparee rweHe pamiupukayuje, eeh u 3aiio witio
OHa ciipeuasa 3710y ioTpedy wpaciia.

Kmwyune peuu: Tpacin. - Qugyyujapru tipasnu iiocao. - Xauka KoHeeHyuja
0 MepogasHom Upasy 3a Uipacii u rweiosom UpusHary. -
Cytuciuiiyyuja. — Ilpasua cuiyprocii.

I YBog

Henocrojame Bese nsMel)y mpaBHUX MHCTUTYTa npunagajyhux pasmm-
YUTUM IPAaBHUM CUCTEMIUMa HOCK ca cOOOM pa3sHOBPCHE IPAaBHO-TEXHIYKE
npo6eMe, MOCeOHO yOUWwbNBe KOJI OHMX IIPABHUX OFHOCA KOjUI MOTY M3a3Ba-
TU IIPaBHO [IjCTBO U M3BaH Jp>KaBe M0 YMjUM Cy IpaBU/IMMa YCIOCTAaB/bEeHN.
TpacT, MHCTUTYT MIMPOKe NPMMEHE Y aHIJIO-aMePUYKOM IIpaBy, HEIIO3HAT je
BehuHM IpaBa eBPOICKO-KOHTVHEHTA/IHOT IIPABHOT CUCTeMa. Y OBUM IIpa-
BJIMA Ha/1a3MIMO HEKOJIMKO IIPABHMX YCTAHOBA, KOje, CBOjOM CTPYKTYPOM MK
IM/bEBYIMa, BUILE-Maibe, MOTY OATOBOPUTM HEKOM Off 3aflaTaKa CTaB/beHNUX
npep tpact. IlojenuHayHo, MIIaK, HUjegHA Off HBUX He IOCTIDKe (prexcu-
OMIHOCT y yIpaB/balby VMMOBMHOM U OCTBapVBambe PasHOBPCHUX LMJbeBa
CBOjCTBEHMX TpacTy. LIn/beBM KOju ce y aHITIO-aMepUYKOM IIPaBy MOCTVDKY
TPACTOM, 3011/ba, jeCy TAaKBU — Pa3HOBPCHU: II0YEB Off yIIPaB/barba IOPOANY-
HOM MMOBMHOM, pacIiofie/ie 3a0CTABLITIHE II0 ¥KeJ/bJ OCTaBMOLA KOja OfCTY-
Ia Of 3aKOHCKMX I 3aBeIITajHUX IpaBuIa HacnehuBama, Ipeko ocHUBama
MHBECTULIOHUX ¥ TeH3MOHUX QOHIOBa, obOe3behuBama HOTpaKMBamha,
CBe JI0 yApY)XMBama MambMHCKUX aKIVOHapa pajy OCTBapuBama Oober
MOJIOXKAja y YIIpaB/balby NPUBPENHMM ApylITBOM. Ilpmmarop/pmsocT jecte
Ba)KHAa KapaKTePUCTUKA TPACTa, KA0 CIenM(UYHOT IPaBHOI apaH)XXMaHa U
¢dopme ypebewa nmosnHckux ogHoca. Otyn je Moryhe, ocuM npaBHKUM IO-
C7IOM Kao yoOudYajeH!M OCHOBOM, TPACT YCTAHOBUTU HEIIOCPEIHO CYACKOM
OITYKOM — YKOJIMKO je TOTPeOHO 3alITUTUTH jefIHY CTPaHy IIPaBHOT OJHOCA
0], HEOCHOBAHOT YMaeha bheHe IMOBIHE.
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Kako Tpeba o#roBoputu Ha TPacT y eBPOICKO-KOHTHMHEHTATHOM
npaBHOM cucreMy? Y BehmHM IpaBHMX IOpefjaka OBOT CHCTeMa TPacT Huje
npasHo ypehen,' Beh ce McToBETHVM WM TIPUOMVKHY UMOBMHCKY YYWHIIA
HOCTYDKY APYIMM IpPaBHUM CPeCTBMMA ¥ MHCTUTyTuMMa. Yecto, camu 3a
cefe, OHM HNCY HOBOJBHU, T€ Ce MOpajy Mehyco6HO KOMOMHOBATH M TaKo,
3ajeffHO, OCTBApUTM YYMHKe KOje OM eHITIeCKM NPAaBHUK IOCTUTAO jeHUM
jeAMHMM MHCTUTYTOM — TPAcTOM.

Hekonmko je mpaBHMX MHCTUTYTa KOju OM Y eBPOICKO-KOHTVHEH-
TQJIHOM IIPAaBHOM CHCTEMY MOI/IM OfTOBOPUTH 3afjalliMa CTaB/beHUM IIpe
TpacT: 3afy>kO6uHe 1 (OHAALMje, CTapaTe/bCTBO, PUAYLMjapHU TIPABHU I10-
CJIOBM, IUIOJOY>KMBakbe, HEKOMMKO YrOBOpPa 3aCHOBAHMX HA HAJIOTY, YTOBOP
y kopuct Tpehux nuna. Hujenan ox mobpojanux (M gpyrux HellOMeHYTHX)
MHCTUTYTA HeMa CYIITMHCKY OIMKY TpacTa Kojoj oBaj Ayryje ¢rekcuomi-
HOCT 1 YHMBEP3aJTHOCT IpuMeHe. Ped je o mopenu cBojuHCKuX opnamherma
U MHTepeca MOBOJOM JICTe CTBApY Ha pas3In4nTe CybjeKTe — Ha IOBEPEHM-
Ka (Tpactu — trustee) u KopucHuka tpacra (bendunujap — beneficiary). Ilo-
BepeHNUK, MaJja HOMVHA/IHY BJIACHUK, CYIITMHCKM YIIPaB/ba IOBEPEHOM MY
MIMOBJMHOM y Kopuct 6eHedurimjapa — KopucHuka tpacra. He camo pma ce
pasinydyje ynpas/balbe TPACTOM Off KOPUCTM KOja M3 TOT Ipousnasy, seh ce
YCTaHOB/bABajy ¥ [Ba pas/IyuyuTa THUIIA CBOjUHE: MOBEPEHMK MMa 3aKOHCKY
cojuny (legal title), a KOpUCHUK — TOCeOaH, IPaBHO NPKU3HAT, UHTEpeC Ha
VMOBMHY yHETO] y TpacT (equitable title).>

IlocTaBrpa ce, crora, NuTame — fa /N je €BPONCKO-KOHTVHEHTATHOM
IIPaBHOM CHUCTEMY TpacT HOTpebaH M, aKo jecTe, KOju je HajOO/BM MeTof
merosor ypehema? OfroBop Ha IOCTaB/beHy AMIEMY 3axTeBa Aa Ce IIPO-
671eM caryiefia U3 yI7Ia iBejy TpaHa Halller IIpaBa — rpahaHckor MaTepujamHor

1 Y npaBy Peny6muke Cp6uje TpacT Huje moce6Ho npaBHO ypehen. ITomume ce y 3axo-
Hy O CIIpedyaBamy IIpama HOBLa U (uHaHCHpama TepopusMa (Crymbenu inacuuk PC,
6p. 113/2017, 91/2019, 153/2020 n 92/2023) u 3akoHy o LleHTpanHO] eBUAeHUMjK
cTBapHux BracHuka (Cnymbenu inachux PC, 6p. 41/2018, 91/2019, 105/2021 u 17/2023)
y WIAHOBMMA KOjUMa ce o0jallmajy ymoTpe6/beHM IojMoBM. EBupenumjom cTBap-
HMX BJIACHMKA HACTOj¥ Ce CIPEYMTHU 3/I0yIoTpeba MPaBHOT JIMIA VIM APYTOr OoO/ImKa
OpraHN30Bakba, II03HATOT HAllleM IIPaBy MM He, 32 OCTBaperbe HeJOMYIITeHNX IIM/beBa.
TpacT je HaBefieH Kao jefHa Off TaKBMX (OPMU UMji Ce CTBAPHM BIACHUK MOPa eBUJCH-
tupatu. Iojalmere TpacTa M MPaBHUX OFHOCA, II0 CTPYKTYPU WM GYHKIUM)U, CIMIHUX
TpacTy (HaBelleH je, Topef OCTa/NX, M QUAYLMjapHY IPaBHM [I0CA0) Aano je MuHMCTap-
cTBO dMHaHCHja, YIIpaBa 3a CIIpedaBabe Iparmba HOBIA, y CMepHMIIaMa 3a yTBphuUBambe
CTBApHOT BJIACHMKA cTpaHke n CMepHMUIIaMa 32 eBUEHTHPae CTBAPHOT BIACHNUKA pe-
rucrposaHor cybjexra y Llentpannoj eBupenuju (Bpoj: OII-000329-0019/2019 beo-
rpaz, 24. ¢ebpyap 2020. rogyse).

2 3apara TeMa OrpaHMYaBa HAC y MCTPAKMBamy oBor peHomeHa. Crora ymyhyjemo Ha mu-
Teparypy: Visana Cumonosuh, ,, Ipact (trust) 1 mwerosyu ynopenusy IpaBHM MHCTUTYTH
Y eBPOIICKO-KOHTVHEHTAaTHOM IIPaBHOM cycTeMy (IpBu fieo), OgiosopHocill y pasHom
U gpywitieeHom KoHiliekciliy, Kib. 3 (yp. Hebojura Panuesuh), Humr, 2023, 257-276.
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npaBa ¥ MehyHapopHOT mpuBaTHOT IpaBa. Pasyor 3a TakaB MymTUAMCIN-
IUIHAPHY IPUCTYII JISKU Y Tpo6IeMuMa Koje yCTaHOBa HelosHara fomahem
npaBy m3asuBa 1 y cepu MehyHapogHOr mpuBaTHOT IpaBa, a/i U 'y cde-
pu rpabanckor npasa. Hanme, mehyHapogHO mpuBaTHO IpaBO pacHonaxe
CBOjMM IOCEOHMM TeXHNMKaMa TyMauela YCTAaHOBAa HACTA/NMX MO CTPAHOM
MepOfjaBHOM IIpaBy NPWIMKOM HUXOBOT YHOLIEHAa y AoMahm mpaBHU cu-
creM. [IpunnKoM mpuMeHe TUX TeXHMKA TyMademwa, MehyHapomgHO npuBaTHO
IpaBo Ce, IO MPUPOAY CTBAPM, HY)KHO OC/Iama Ha HAIMOHAMHO rpahancko
IIPaBo, YNje HOpMe TyMadn y fipyroj ¢pasu Tecta exBuBanennuje. Vimajyhm To
y BURY, Paji je IOfe/beH Ha JIe0 Y KOMe Ce IOCMAaTpajy pasHOBPCHU OOIUIN
TpPacTa M Tpake eBEHTYa/THO eKBUBAJICHTHE yCTaHOBe foMaher mpasa, 10K je
Y IPYTOM fielly TPAcT caryieflaH M3 yIJIa TEXHMKA TyMadema KOjuMa ce CIy-
X1 MehyHapoIHO HpUBAaTHO NPaBO Y3 JeTa/bHNUjU OCBPT Ha HOTEHIMjaTHN
3Hayaj Xallke KOHBEHIMje O MEepOJaBHOM IIPaBy 3a TPacT U HETrOBOM
npusHamy (1985) kojy Haa ap>kaBa Huje paTuduKoBaa.

II ITojmoBHO oppehemwe TpacTa

OppebuBame Tpacta jefHOM cBeOOyXBaTHOM JAeMHMIM]OM, IOfie-
CHOM Jia MCKa)ke CBe IeroBe CTPYKTypanHe ¥ (YHKIMOHA/IHEe KapaKTepu-
CTUKeE, HMj€ jeHOCTaBaH 3aJaTaK, jep OH Y aHITIO-aMEPUYKOM IIPaBY, OfAKIIe
MOTUYe, CTIYXKM OCTBapUBaby Pa3HOBPCHUX cBpxa. Ha HajommTujeM HUBOY,
MOXXeMO pehn fja je TpacT mpaBHUM OJHOC WM CKYII IPaBHUX OJHOCA — Ha-
pOYNTY IIPaBHU apaH>XMaH — Y KOM je jeHa 0co6a TUTYIap MMOBUHE CaMO
HOMMHAJ/IHO, a 3aIllpaBo jy je AY>KHa KOPUCTUTM Yy MHTEpecy APYIor WMIn
pany ocTBapema Hapouute cBpxe. OcHuBa4 Tpacra (settlor) uspgBaja us coje
MMOBJHe ofpeheHN fleo m mpeHocu ra moBepeHuKy (trustee) ca ob6aBe3oM
BplIema IpeHeTUX MIMOBMHCKIX IIpaBa (Hajuyerrhe cBOjuHe Ha HEIIOKPETHUM
¥ IOKPeTHMM CTBapyMa) UCK/bYUUBO y KOpUCT OeHeduimjapa (KOpUCHNUKa,
beneficiary) wny pagu ocTBapema ONIITEKOPUCHOT I1/ba.

Y Haupitiy 3ajegnuuxoi pedepeHitiHol 0K6UPA 3a eBPOICKO UPUBATH-
HO ipaso TPACT je AedUHMCAH Kao IPAaBHU OFHOC Y KOM je IOBEPEHUK Y-
JKaH yIpaB/baT! WIN PACIONATaTy IOBEPEHOM MMOBIMHOM ((OHIOM TpacTa,
KOj! je OfjBOjeH Off TOBEPEHMKOBE JIMYHE WIN [IpyTre IOBepeHe IMOBIHE) Y
CKJIaJly C NIpaBWIVIMa OCHUBama TPACTa, Y KOPUCT beHepuumjapa mmm pagu
OCTBapema OILITEKOPUCHE CBpPXe.

3 Study Group on a European Civil Code and the Research Group on EC Private Law
(Acquis Group), Principles, Definitions and Model Rules of European Private Law: Draft
Common Frame of Reference (DCFR) (eds. Christian von Bar, Eric Clive, Hans Schulte-
Nolke, Hugh Beale, Jérome Huet, Peter Schlechtriem, Mathias Storme, Stephen Swann,
Paul Varul, Anna Veneziano, Fryderyk Zoll), Miinich, 2009, art. X.-1:201.
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Y KonBeHIMju 0 MEPOJABHOM IIPAaBY 3a TPACT U HETOBOM IPU3HAIY
(mame: Konsenmmja Tpacr),? mojam Tpacta Huje medunucan, Beh cy Habene-
He IeroBe ¥ KapaKTepUCTHKe IMPAaBHUX OJHOCA KOjyU Ce 3aCHUBajy u3Mehy
OCHIBa4a, MOBEPEHMKA U KOPUCHMKA TpacTa. OBaKBO onpefie/berbe MOCIeNN-
1ja je Hamepe nucana KoHBeHIuje ja ce OHA IIPYMEHN U Y 3eM/baMa Y 4MjeM
IpaBy HeMma ofipefiaba O TPACcTy MM BeMy CIMYHUM IIPaBHUM MHCTUTYTHU-
Ma: patudukoBameM KouBenumje Tpact, mp>kaBa omoryhaBa m rapaHTyje
TejCTBO TpacTa OCHOBAHOT y CTPAHOj [Ip>KaBy U Ha CBOjOj Teputopuju. Tume
ce MpubMKaBajy ABa BeNMKa IPaBHA CHCTEMA: eBPOICKO-KOHTMHEHTAIHM,
KOMe je TpacT HENO3HAHMIIA, M AHITIO-aMEePUYKM, KOjU C€ TPACTOM CITYXKI 32
TIOCTM3athe PASHOBPCHIIX IIJbeBa, KAKO TIPMBATHOT TAKO U jABHOT TIpaBa.’

Y unany 2 Konsennuje TpacT oppeheHo je y koM ce 3Hauemy Kopu-
CTU TEPMMH TPACT 1 KOje CY HheroBe KapakTepuctuke. Tpact (frust) je mpas-
HJ OJHOC CTBOPEH 3a XXMBOTa OCHMBada (settlor) wiyu IO HEroBOj CMpPTHU
noBepaBamweM ofpeheHor fena nMoBuHe (assets) moBepeHMKy (trustee) Koju
je oy>XaH HbOMe yIpaB/baT! M PACIIoarati y KOPUCT APYror (KOpMCHUKA —
beneficiary) wnu pagn octBapewa oppebene cpxe (ct. 1). KapakrepucTu-
Ke TpacTa Ha Koje ce yKasyje y cT. 2 KoHBeHIuje cy: IIOBepeHa MMOBMHA
IIpefiCTaB/ba IMoceOaH MMOBMHCKM (OHJ], OfIBOjeH Off IIOBEPEHNKOBE VIMOBM-
He; TUTY/Iap peHeTHX IIPaBa je IOBEPEHMK MU Apyra 0coba y BeroBo 1Me;
HOBepeHIK je opnaitheH u o6aBe3aH MOBEPEHOM MMOBVHOM YIIpaB/baTh U
pacrosaraTi CXogHO yCIoBUMa ofipeheHNM y akTy 0 OCHMBamy TpacTa U 3a-
KOHY; IIOBEPEHVIK je OJIrOBOPaH 3a YPETHO MCIyHhere CBojux obapesa.’

Tpact ce pasBumo m3 morpebe pasjBajama ympaBbama CTBapjy Off
BEHOT y)KMBamba. [loBepennKy, Jogynie, IPEeHOCK Ce CBOj/IHA Ha U3JBOjEHUM
npefMeTMa, afy pajy yIpaBbaba bIMa U yOupama II0f[0Ba ¥ IIPUXOJia,
KOju ce TIpefiajy KOpUCHUKY TpacTa. PopmarHONpaBHO, IOBEPEHMK jecTe
B/IACHMK, Ha INTa yKasyje ¢opmanHa cajpxyuHa npeHoca. CyIITMHCKM U
(bYHKIMOHAHO — OH je yIpaBuUTe/b IIOBEpPEeHe VIMOBMHE, IITO Ca3HajeMo W3
eroBOT YHYTpAIIber OHOCA ¢ mpeHocuoneM (settlor).” C 063upom Ha Ta-
KaB ITI0JI0Kaj, TOBEPEHVK ¥IMa HapOYMTy 006aBe3y /I0jaTHOCTH IIpeMa KOpH-
cHuKy Tpacta (duty of care and loyalty), c xojuM je y duayLujapHOM IPaBHOM
opHOCcy. O6aBesaH je caBeCHO U NPYAEHTHO BPIUNTHU IIPEHeTa IpaBa, jep je

4  KoHBeHIMja 0 MepOJAaBHOM IIpaBy 1 Npu3Hamwy TpacTa u3 1985. rogune (Convention of
1 July 1985 on the Law Applicable to Trusts and on their Recognition; nabe y TEKCTy U
¢dycHorama: Kousenuuja Tpact).

5  Hetamuuje o Kouseniyju Tpact Bup. infra V.u VI

6  OmpebuBameMm KapaKTepyCTHKA TPAcTa, YMECTO HeroBor AeduHucama, oMoryhena je
npuMeHa KoHBeHIMje Ha clImyHe IpaBHE OJHOCE YKOIMKO HJMXOBE KapaKTepUCTUKe
OZIrOBapajy OBMM HaBeJEHVM Y APYroM cTasy. Bup. infra V.

7 M. Cumonosuh, 259.

515



Cama Mapjanosuh, VBana Cumonosnh (ctp. 511-552) ITulI 4/2024

TO IIPETIOCTAaBKa OCTBApMBalba HaMepe OCHMBAaYa TPacTa — Jja MIMOBMHA YHe-
Ta 'y TPacT YTOPOYHO CIY>XM MHTEPECHMa KOPUCHMKA MM ONMIITEKOPUCHO),
PEROBHO JOOPOTBOPHO]j, CBPCH KOjy je OfPefNO aKTOM O OCHUBAY.

Ha ocHOBY HaBeIeHOT, MOXKeMO 3aK/bY4UTH JIa je TPAcT IpaBHO 06a-
Be3yjyhu offHOC, Ha KOji ce IpUMeYjy IpaBuia IpaBa equity, yCTAaHOB/bEH
usMel)y nmosepeHnka u KOpUCHIKa, IOBOROM ofpehene umosune (trust fund,
trust property). VImoBuHy Tpacta oppehyje ocHuBad, usfBajambeM 13 CBOje
VIMOBIHE MOCe6HOTr (OH/A M HEeroBMM IPEHOIIeHheM Y CBOjUHY HMOBEpPEHM-
Ka. VI3ngBajame nmMoBMHCKoOr (oHza mpaheHo je, ¢ jeHe cTpaHe, IMEHOBameM
KOPUCHMKa ¥ ofpebuBameM mpaBa Koja My IpMIIajajy, U, C ipyre CTpaHe,
IPEKUIOM Be3e Ca OCHMBAYeM U HeTOBUM YTHUIIAjeM Ha TPacT.

IIT Bpcre Tpacra

Omnpegmennan cMo ce 3a pa3BpcTaBame TpacTa y IoceOHe rpyle mpe-

Ma IeroBuM (QyHKIMjaMa, jep HaM ce YMHM Aa heMo Tako jacHuje youmrtu

IMaHaHe y IpaByMa €BPOIICKO-KOHTMHEHTATHOT CI/ICTeMa.10 HOPCI[ OBOT

(YHKIMOHATHOT KpUTEpUjyMa, BPCTe TpacTa MOTY Ce OfpefUT! M IpeMa
OCHOBY HacTaHKa. IlocToje M3pm4mMT TpacT, OCHOBaH M3jaBOM BO/bE€ CBOT
ocHUBava (express private trust), U HEKONMKO pasIMINTUX BPCTa TpacTa
KOj/Ma je jefVIHO 3ajeJHMYKO JIa HACTajy HEeIIOCPEHO Ha OCHOBY YMIbeHMI]A
3aKOHOM IpefiBubeHNx, a He 13jaBOM BO/be OCHNBAYa. Y OBY Ipymy yoOpajajy
Ce TPacT KOHCTUTYMCAH CY[ICKOM OJJTYKOM KOjUM Tpeba CIIpeYuTy HeOCHO-
BaHO yMameme MMOBMHe ofpebhene ocobe (comstructive, judiciary trust) u
TPacT YCTaHOB/bEH HaJl MPEOCTaJIOM MMOBMHOM TpacTa KOjoj OCHMBa4 Huje

8  3a moTmyHO pasyMeBame TPacTa HEOIXONHO je YIIO3HATU Ce C KOHLEMIMjOM eHIZIECKOT
MaTep1jaHOT IpaBa (IIOCEOHO MMOBMHCKMX MHTepeca KOji ce MOTY MMATH ¥ OZHOCY
Ha CTBap) ¥ MOCEOHVX CYJ0Ba KOjU Cy Ta Y HAPOUUTOM IIOCTYIKY WTUTWIN (equity law,
equity courts). VI3abpaHa TeMa orpaHMYaBa HAac y OBOM objallmemy, cTora ymyhyjemo
Ha: Peter Birks (editor), English Private Law, vol. I, New York, 2000, 277-278; AHppuja
Tamc, ,TpacT y aHITIO-aMepMYKOM CUCTeMy NpaBa‘, Auanu Ilpaenol daxynitieitia y
Beoipagy, 6p. 3/1957, 300-301; Bypuia Kpcruh, ,,JIHCTMTYT TpacTa (trust) y aHIio-
aMepuuKoM mpaBy‘, Ananu IIpasnoi gaxynitieifia y Beoipagy, 6p. 1-3/1998, 104-105;
Cpbau Brmageruh, ,,OcHOBM TpacTa aHIIOCAaKCOHCKOT mpaBa‘, 360pHuk pagosa IIpastoi
daxyniweitia y Huwy, 6p. LVIII/2011, 113-114; V. Cumonosuh, 260, 265-269.

9 . Cumonosuh, 262-263.

10 PasBpcraBame 3acHMBaMO Ha BoTepcosoj momenu (Donovan W. M Waters, The Institu-
tion of trust in civil and common law, Hague Academy of International Law: Recueil des
Cours, Nr. 252, Hague, 1995, 113-453). OyHKuMoHaIHN KpUTepujyM Kopucte u Jajep un
Ban Jlon (Adair Dyer, Hans Van Loon, ,Report on Trusts and Analogous Institutions®,
Preliminary Document No 1 of May 1982, Proceedings of the Fifteenth Session, Tome
11, Trusts — applicable law and recognition (edités par le Bureau Permanent de la Con-
férence), Hague, 1985, 10-108).
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ofipenio HaMeHy (1o yTBpbema kome he mpumacTu Te mpeocranae KOpUCTH,
residual/resulting/returning trust).'!

1. ITopoguynM Tpacr

TpacT ocHOBaH 3a )XKMBOTa, 3aBelITabeM UM IPABHUM IOC/IOM inter
Vivos, Y KOPUCT 4IaHOBa MOPOAULIE, MICTOPMjCKM ITIOCMAaTpaHO, HajcTapuja je
BpcTa TpacTa. OCHMBAaIbEM TPACTa U 33/[p>KaBambeM IOPOAMYHOT IMamha YHY-
Tap MOPOJMIIe, BeH HajCTapujyl WIaH HACTOjao je 06e30eauTy CYynpy>KHUKA,
MAJIONIeTHY fielly, IIyHO/IeTHe a/lyl IIOC/IOBHO HECIOCOOHe 4YIAHOBE, Te CBa-
KOT JIPYTOr WIaHa HEeBMYHOT YIpaB/bakby MMOBMHOM (360T 60/mecTy, cTapo-
CTHU, pacUNHNIITBA UTH.). OBaKBMM IIPUBATHUM TPACTOBMMA YCTAaHOB/baBaH
je IIaH ynpaB/barma IIOPOAMYHOM MIMOBMHOM KOjy je I7aBa mopoamie (pe-
[OBHO MYIIKapall) HOMUHAJTHO IIPEHOCHO Ha IIOBEP/bUBY 0COOY fa HbOMe
yIpaB/ba U pacIiofiayke Y KOPUCT YWIAHOBA HeTroBe NMOPOojulie, Ha HAYMH KOju
je cam ozpenno. JlaHac ce moBepeHMIN, yMecTo Mehy 6/1MCKIM TTOBEep/bUBUM
ocobama, Hamaze Mehy GaHkaMa WM afjBOKaTMMa CIeIMjaIM30BaHUM 32
yIpaB/baibe MIMOBMHOM TpacTa.

ITopomyann inter vivos TpacT, y GopMu use, ycTammo ce y 12. Bexy,
Toxom Kpcramkux patosa.!* ¥ caBpemMeHOM aHII0-aMepuyKoM MpaBy OBaK-
Ba Cy MIMOBMHCKA pacIlojlaramba 4ecTO MOTHMBICAHA Ke/bOM fla ce u3berHe
jaBHOCT 3aBelITajHNX pacHosarama u/mmm miahame mopesa Ha MPEHOC NMO-
BUHe mortis causa.'* Fbuxosa je IpemHOCT y MOryhHOCTM ycTaHOB/baBama
3a cebe IUIOIOY>KMBamba NN JPYTOr PeflOBHOT IIPUXO/a Off IMOBJHE YHETe Y
TPAcT, Kojy he, Mo cMpTu ocHMUBa4a, MOBEPEHMK IIPEHETU Y CBOjUHY jeTHOM
KOPUCHUKY WIM HEKOMMIVHY, MCTOBPEeMEHO WM cyKuecuBHo. OcHU-
Bady TpacTa NpMUIIaJja pefioBaH IPUXO[, y3 O4YyBaibe IVIaBHUIE KaluUTasa
3a 6ygyhy renepanujy, Tj. KOpUCHUKe TpacTa. AKTOM O OCHUBAamy TpacTa

11 Luc Thévenoz, ,Irust: The Rise of a Global Legal Concept, European private law: A
Handbook, vol. 1I (eds. Mauro Bussani, Franz Werro), Berne, 2014, 15-17; Peter Birks
(ed.), English Private Law, vol. I, Oxford University Press, Oxford, 279-282. ITogeny
[IpeMa OCHOBY HacTaHKa 0GjaCHUIM CMO Y ToceGHOM papny. Bum. ¢w. 2.

12 bBusano je Takohe fa oCHMBAY TpacTa CBOjOj MMOBVMHM HaMeHM OIIUTEKOPWCHY IL{Wb,
HOMyT IOACTHIIAba KYATYpe ¥ HaykKe, WM MOMarama CHPOMAIIHMMa U GONeCHNMa, a
la BeHO yIpaBjbatbe MOBEPM LPKBU M/IM MOHAIIKOM peny. Besa ¢ mpeTxogHoM BpcTOM
TpacTa yCTaHOB/baBa Ce TPEKO MMOBMHeE: y o6aMa CTydajeBMMa OCHMBAY PacHOTaKe
CBOjOM MMOBWMHOM, TPajHO je HaMemyjyhu IpyroM — KOPUCHUKY WM OIIITEKOPYCHOj 1
IO06POTBOPHOj CBPCHL.

13 Ilpe ommacka y KpCTallKe IIOXOfe, IleMh Cy CBOja MMama IoBepaBajy IpyjaTe/buMa
um pobanuMa Ha ympas/bame y KOPWUCT CyIpyTe ¥ felle, ca 0o6aBe3oM ja uMm Oymy
BpafieHa 110 OBPATKY WIN, Y CITy4ajy BUXOBE CMPTH, IIPefjaTa HaC/IeAHUIMIMA Y CBOjUHY.

14 D. Waters, 283. OcHuBarme TpacTa MOIeXKe TOCEOHNM ITOPECKUM TIPaBUIMMa U OJIaK-
mMIaMa.
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OCHMBAY MOXKe OBJIACTUTI IOBEPEHVKA Ha [IUCKPEIMOHO y/Iarame He caMo
npuxona, seh u raBHMIe (KOja 0Jf MOMEHTa OCHUBAMba TPACTa IIPUIIAZIa KO-
PUCHUIIMMA) YKOIMKO HEeTOBY CAfIAIlbY IIPUXOY TIOCTAHY HeZOBOJBHIL '

Y mpaBuMa €BpOIICKO-KOHTMHEHTA/THOT NMPaBHOI CHUCTEMa, YIOpenu-
BO je OBAKBO pacllo/arame ¢ IJIOHOYXMBambeM, TOKOM 4YMjer Tpajama IUIO-
Hoy>X1Baony (OCHMBauy TpacTa) CTBap/MMOBMHA IIPUIIaJa KO TpaHule salve
rerum substantia, a BIacHMKY (KOpPUCHUIIMMA Tpacrta) nudum proprietas.
OcHuBay TpacTa IoCTaje MIOJ0YKMBaall, 3 KOPMCHULIHY, 110 IbeTOBOj CMPTH,
BJIACHMILIM CTBapy/MMOBMHE. YKONMKO MX je BUILE, BJUXOBO CTUIAbE MOXe
OUTV MCTOBPEMEHO WM CYKLeCUBHO.

CaBpeMeHM [TOPOMYHY TPACT MOXKe Ce OCHOBATH U paju 30pubaBarmba
OfIpac/IMX YWIAHOBA IOPOJMILIE KOj) Ce He MOTY CaMOCTaHO OPMHYTH O cebu
VIV CBOjMM MMOBMHCKMM MHTepecuMma (IIONYT PacuIIHMKA). VIMOBMHCKM
¢doHR TpacTa BO/BOM OCHMBa4Ya MoXKe ce yBehaBatu kako 6m 610 KOBO/BAaH
3a 3a/J0BO/be¢ KOPMCHMKOBMX IOTpeba, 3a XKMBOTa OCHMBAYA U, BaXKHIje,
o merosoj cMpTu. IloBepeHMKY oOBe BpCTe MOPOAMYHOr TPACTa, OCUM
yIpaB/barba IMOBMHOM U HeHOT OpVDK/BUBOT yyIarama, HEPeTKO je IoBepeHa
U CTapaTe/bCKa yJIora KOojy IpeysuMa 10 CMPTU POAMTeba — OCHMBAa4Ya Tpa-
cra.!® Opge je ped o 3alUTUTHOM TpacTy (protective trust) KOjuM ce LITUTK
MIMOBJHA KOPJMCHMKA Off IbeHOT HeIIPOMMIIJBEHOT TPOIIeHha: IOBEPeHNK (HO-
MUHA/THM BJIACHMK) 00aBe3aH je Ha pefJOBHY UCIUIATY IPUXOfia KOPUCHUKY —
PACUITHVIKY, Y Mepy IIOTPeOHOj 3a BeroB MIPUCTOjaH U IOCTOjaHCTBEH XMBOT,
0e3 IOrofioBama PACUITHNYKYM HaBMKaMa.

HepeTxko ce moBepeHMKOBa y/ora MpoIINpyje Ha CBEYKYIIHO CTapame
O KOPMCHUKY YMMe Ce 3alUTUTHU TPacT NpMUOMMKaBa CTapaTe/bCcTBY €B-
POIICKO-KOHTMHEHTA/THOT TIpaBa, Y KOM je CTapaTe/b Jy>KaH CTapaTu ce
KaKO O JIMYHIM TaKO M O MMOBMHCKUM MHTepecuMa cBor mruhennka.!” ¥
06aB/barby IOC/IOBA PEJOBHOT YIIpaB/balba CTapare/b je CaMOCTasIaH, JOK My
je 3a OHe KOju M3/1a3e U3 OBOT OKBMpA U ITOCTAjy MOCTOBY pacIlofarama, He-
OTTXOJTHA TIPETXOJTHA CAT/TACHOCT OpTaHa cTapare/bcTa.'® Y tpacty, HauenHo,
HeMa OBAaKBMX OTPaHMYEHA, jep ce IOBEPEHVK JIETUTUMUIIe Kao (HOMMHAI-
HM) BJIACHMK/TUTY/NAp MMOBMHE, IITO yKa3dyje Ha CaMOCTalHOCT Yy BpIIEHY
npeHeTux npasa. CBpXa OCHMBama TpacTa, mmak, Hamehe oppebene my-
JKHOCTM TIOBEPEHMKA, ¥ OHe JIeNyjy Kao OrpaHmderba: CIy>Keme MHTepech-
Ma KOPMCHMKA U, C TUM IIOBE3aHO, n3beraBame cykoba MHTepeca, IojIarame

15  Ibid., 284. Bynyhy na npuxof of TaKBOT KaIMTaTHOT y/Iarama Ipuiajga OCHUBAYY, YMECTO
Ha Oyme pesepBNCAaH 3a KOPUCHUKE, OBAaKBO pacIIOlaTame NO3BOBEHO je CaMo aKo je
OCHMBA4Y TAaKO IPEZIBIJIE0 AKTOM O OCHUBAkbY TPacTa U YTBPAMO jacHe pasyiore 3a To.

16 D. Waters, 285.
17  Tlopopmuuu 3akoH, Cnymbenu inachux PC, 6p. 18/2005, 72/2011 u 6/2015, €wi1. 135-140.

18  IlopomwmyHu 3aKoOH, 4. 140 cT. 2.
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padyHa O CBOM pajy U OATOBOPHOCT IMYHOM VMMOBMHOM 3@ yIPaB/bame I
pacronarame MIMOBMHOM TPacTa CyPOTHO yTBpheHUM IpaBuimma.

2. TpacT y npMBpeHOj eTaTHOCTH

CaBpeMeHn TpacT, u3 cdhepe MOPOAUYHNX U HACTETHUX OFHOCA, YIa3K
y nosbe rmobanHe eKOHOMUje, MOCTajyhu cpencTBOM 0b6aB/batba IMIPUBPEFHIX
aKTUBHOCTH (trusts in business and commerce), ynarama y XapTuje of Bpefi-
HocTu (investment trust), o6esbehnBamwa norpakusama (loan security trusts),
wi GopMoM TyTeM Koje he MamMHCKM aKIMOHAPH, YAPY>KUBAbEM CBOjUX
yZena, OCTBapMBaTyl YTHIj Ha ONIydMBare YIPAaBHOT Of0Opa KOMIIaHMje
(voting trust).

IIpe Hero mTo 6ymemMo movenmyu objalImaBaTyi OBy BPCTY TpacTa, Ba-
7baJIo OU ce jOII jeTHOM IIOACeTUTY Ha MOJIeCHOCT TpacTa Kao IpaBHe Gopme
3a OCTBapMBambe MIMPOKOT CIHEKTpa MMOBMHCKO-IIPABHUX I[M/beBa. 3a HeKe
Off BUX OMCMO y eBPOIICKO-KOHTMHEHTATHOM IIPaBHOM CUCTEMY KOPUCTUIN
Apyre mpaBHe GopMe U MHCTPYMEHTe CTBApHOIIPABHOT MM OOMIUTALMOHOT
KapakTepa.

VspBojuhemo nBe sHauajHe yrnoTpebe TpacTa y IOCTOBAbY: KO MHBe-
cTuimoHor GoHJA U Kao cpefcTBa obesbdebhema.

a) Uneecimiuyuonu wwipacii (investment trust)

VIHBeCTUIOHN TPACT OCHMBA Ce pajy IPUKYIUbatba I yIarama Cpel-
CTaBa, Te OCTBapyuBama IPUXOAA [0 TOM OCHOBY y KOpPUCT OeHeduiujapa
(IpMBaTHU TPACcT) WM OIIITEKOPMCHY CBPXY (jaBHM HeNpOQUTHM TpacT,
non-profitable public trust). Ilopogn4Hu TpacT, MeH3MOHU (POHTOBM M VH-
BecTHLIMOHY (GOHMIOBM 3a (PUHAHCHMpambe 3HAYajHUX MHQPPACTPYKTYPHUX
jaBHMX pafioBa IpUIIaZiajy OBOj BPCTU.

[Ipukympamwe KanuTaaa 3a GUHAHCUpame Behux u 3HauajHUX Ipoje-
KaTa, IpUBAaTHNUX U jaBHMX (IT0ce6HO MHMPACTPYKTYPHMX) MOXKE Ce OpTaHM-
30BaTi Y GOpMIM MHBECTUIIMOHOT TPACcTa. 3a YIO>KEHN KAIUTaI TI0jefVHI U
TpaBHa /MIA [o6Mjajy yieo y TpacTy>’ ¥ MpaBo Ha MCIIATy HeKe BPCTe JIi-
BUJIEHJIe, YMja BUCIMHA 3aBVICY Off TPXKMIIHOT BPeHOBaba XapTuja Off BPef-
HOCTM M APYTUX GMHAHCHjCKVUX MHCTPYMEHATa y KOje je IOBEPEHMK Y/IOXKIO
MIMOBJHY TpacTa.

19 D. Waters, 316.

20  Ogaj yfeo eKBMBAJIEHT je IeOHMIIaMa/aKIIMjaMa YIaHOBa aKIMOHAPCKMX ApymTasa. Ilo
€HIJIECKOM TEPMIHY 3a yZieo — unit — 0Ba BpPCTa TPACTOBA Ha3BaHa je unit trusts.

21 D. Waters, 327.
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VIHTepecaHTHM CYy ¥ MHBECTUIVIOHM TPACTOBU y OOIACTV HEKPETHMU-
Ha (real estate development trusts). O6pasyjy ce yApyXUBambeM y 3ajeHUYKN
VIMOBMHCKM (DOHJ Ma/juX HEKpPeTHMHA Yy CBOjUHM Pa3IM4UTHX BJIaCHUKA,
KOjyIMa yIIpaB/ba MCTYU NOBEPEHMK, YeCTO MHBECTUIVIOHA KoMIlaHuja. Brac-
HUIY HeIOKPETHOCTY CTUYY YHeO Y 3ajefHUYKOM TPacTy OCHOBAaHOM Kao
HnpuBpegHO ApywTBO (unit holders in trust company) i IOCTajy BHETOBU KO-
PUCHUIIY, 32 YMj} PAdyH Ce KYIIYjy U NPOAQjy TP>KUIIHKU MHCTPYMEHTH pajgu
OCTBapyBamba IPUXOJia.

Huje jemHocTaBHO yKasaTu Ha TayHO ofpebeH MHCTUTYT Koju 6Ou
y IpaBMMa eBPOICKO-KOHTMHEHTAJTHOT IPaBHOI CHCTeMa MOrao IIOCITY-
KUTU IVbEBUMMa MHBECTULIMOHOT TpacTa. ¥ 003up 6u mormm pohm pa-
3MMYUTU OONUIIY OpraHM30Bama IPUBPENHUX Cybjekara WM (UHAHCUjCKe
MHCTUTYLHje, KOjuMa je, ;oMahyM IpaBoM, J03BO/EHO y/Iarame KalmTana y
HEeKpeTHUHE WM XapTHje Off BPeJHOCTI. 3a Pas/MKy Off TPAacTa, OHY VIMajy
CBOjCTBO IPaBHMX JINIIA ¥ YBPCTY OPraHU3ALMOHY CTPYKTYPY.

6) Ilensuonu wmpacii (pension trust)

Y meH3MOHM TPacT CIMBAjy ce cpefcTBa obesbehena on mocmopasia,
IIOHeKaJl 1 3all0C/IeHNX, Koja he um 6ty ucrrahmBana y cydajy nospese Ha
pajy wim ofjacka y neHsujy. TpactoMm kao neHsnoHum ¢poHznoM obesbebhyje
Ce MCIUIaTa IIEH3Mja 3all0C/IEHOM WM HETOBOj MOPOAUIM 3a CIy4aj CMPTHU
3amocyeHor. Ilopex Tora, o6esbebyje ce M 3HpaBCTBEHO M COLMjaTHO
OCUTypabe 3all0C/IEHOM U HeroBOj MOPOAULM (CYHPYXHUKY U MaIoNeTHO]
menn), 300 4yera HMEH3MOHM TPACTOBM MOPAjy CafipKaTy JieTa/bHY IIeMy
COLMjA/THOT, 3[{PaBCTBEHOT 1 IIEH3MOHOT OCUTYparba, aliu ¥ MHBECTULOHN
IUIaH y/lararma MMOBIMHE TpacTa Kako 6y ce 06e36equim cTaHu U CTaOVIHI
HPUXOJY HBUXOBUX KOPUCHMKA — 3aIIOC/IEHNX U [IeH3MOHepa II0CTI0AaBIa Kao
OCHHUBAYA.

CBpxa IeH3MOHOT TpacTa MOXe ce MOCTUhM U 3aK/bydyemeM yroBopa
0 OCUTypamy Ca OCUTypaBajyhoM OpraHusanmjom, rje IpeMujy OCUrypama
ynnahyje mocimopaBal 3a CBOT 3aIllOC/IEHOT (YTOBOP O OCUTYpPamy y KOPUCT
tpeher) wm cam 3anocnenu. C 0631poM Ha TO fIa je OBO JYTOTpajaH yroBOP-
HU OfIHOC Ca MICITyHeheM — MCIIATOM OCUTYpaHe CyMe II0 OAIACKY y IeH3Ujy
3aII0C/IeHOT, U a ocurypasajyha opranmsanuja yirahene npemuje ynaxe y

22 Ibid.

23 Ibid., 316. IlocmogaBalj je MICTOBpEMEHO 1 OCHIUBAY 1 IIOBEPEHNK MIEH3MOHOT TPACTa, ajn
Cy OBe [iBe Herose y/ore CTporo ofiBojeHe. Ilopepennuke ob6apese CIyHaBa Kao U CBAKM
IpYTM NMOBEPEHNK, TaKO fla Cy HeroBa JIMYHA 1 MMOBMHA IIPUBPENHOTr CybjeKTa CTPOro
OfIBOjeHe Off MMOBIMHE TPAcTa 1 He cMejy ce Memari. CaMOCTaTHOCT U OfBOjeHOCT OBMX
TPYjy MMOBMHA KOPMCHUIMMa 06e36ebhyje curypHocr, jep ce mocnonaByeBn II0BepPIOLN
He MOTY HaIlJIATUTV U3 MMOBUHE TIEH3MOHOT TpacTa.
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XapTHje off BpeJHOCTH, PU3UK HEHUX y/Iaralba CHOCH OCUTYPaHMK (3arocrie-
H1). Pagu cMamema pusuka yaarama un obesbehusama Hamsopa Haj ymo-
Tpe6OM YIOKEHNX CPEICTaBa, OCUTypatbe O1Ba 3aMEHEHO TPACTOM, Y KOMe
YJIOTy IIOBepeHMKa ¥ WIAHA YIPaBHOT OfOOpa TPacTa, OCUMM IIOCTOHABLA,
mobuja u mpepcTaBHMK 3anocieHyx. Hberosa yora ucra je Kao ymora 61mo
KOT IPYTOTr IIOBEPEHNMKA: JY)KaH je CTapaTy ce O OIPE3HOM yarawy GoHpa y
CUTypHe XapTuje off BpPeJHOCTY WM Y HEKpeTHNUHe, Koje he maBaty penoBaH
¥ cTabyIaH IpUXOf, Te OUTY JOBO/bHE 32 UCIUIATY IIEH3Mja 3a[0C/IEHIMA 110
IJIXOBOM II€H3MIOHMCAIbY. KOPI/ICHI/IHI/I OBAaKBOI' TpaCcTa HUCY OﬂpebeHI/I nme-
HOM I IIpe3uMeHOM, Beh CBOjUM CTAaTycOM 3allOC/IEHOT; CBaK) HOBY 3aIl0-
CJIeHU IIOCTaje KOPMCHUK TPAcTa; y C/Iy4ajy MpOMeHe MOCTOHABLA, HeroBe
ce yIiate ipeHoce y OH/I HOBOT TIOC/IONIaBIIA U OCTajy HheMy Hamemere. !

8) Tpaciti kao cpegcitiso obesbeherva

TpacT ce MOXe KOPUCTUTH U Kao CpeficTBO 06e36ehera moBepnovesor
HOTpaXKMBamwa. VIMOBMHCKM QOHJ OBaKBe BPCTe TPACTa CAYMIbEH je Off Cpefi-
craBa 06e36ehema KojuMa MY>KHUK (IMYHM MM peayHM) rapaHTyje ypen-
HO UCITyIetbe 00aBese, almy 1 NPUCTaje Ja ce, Y CIy4ajy HOLbe, U3 HIXOBe
BPEIHOCTHM HAIUIATY HOCIENO MOBEpPMOYeBO MOTpaXxuBare. [lo Jocmenoctu
06e36eheHor moTpakuBama, cpeicTBa obesbehema (akuuje u gpyre xapruje
Off BPEJHOCTH KOje Ce MOTY YHOBYMTH, 3aTUM HEIOKPEeTHe U IIOKPEeTHe CTBa-
pM) HaTase ce y TPAcTy KOjUM YIIpaB/ba OBEpEeHNK. ~

Y mpaBuMa eBpOICKO-KOHTMHEHTATHOT CUCTeMa, GUAYLMjapHu IIpe-
HOC cBojuHe paau ob6e3bebhera ymopenus je ¢ 0BoM BpcTOM Tpacra. Besa
usMeby TpacTa 4MjoM MMOBMHOM OCHVBAY (yjeHO M AY>KHUK) TapaHTYje
YPeRHO UCHyHeme CBOjux obasesa (security interest trust) u ¢pumynujapaor
IpeHoca cBojuHe pasu obesbehema Moxe ce Hahu y ucrosernoj cepcn. Oba
MHCTPYMeHTa ,TIpyKajy mosepuolyy/6eHeduimjapy rapaHiujy Bpahama
KpefuTa, a Ly>KHUKY/OCHMBady TpacTa Kopuirhemwe CTBapu Koje CIyxe 3a
06e36ebheme, mrTo My, yjenHo, omoryhaBa fobujare HOBILIa HEOIIXOHOT 3a
OTIDIATy KpepuTa.”

OupynujapHy mpaBHK 1ocao pagyu obe3behema caunmeH je of mBa
Y3POUHO-TIOCTIENUYHO IOBe3aHa MpaBHa ofHOCa.”’ JemaH je CIObaIIbu,
YCTaHOB/bEH YrOBOPOM O ¢uaynujapHoM HpeHocy pupylujaHTOBOr IIpaBa

24 Jleta/pHO O MeTOAMMa OOpadyHa IeH3Mje U3 MMOBMHe Tpacta Buj. D. Waters, 318-319.
25 Ibid., 316.

26 Jbwmpana Byposuh, ,,YroBop o dunyunjapHom npeHocy cBojuHe’, IIpasHu #ueoii: 4aco-
uc 3a apaeny ilieopujy u tpaxcy, 6p. 10/1998, 812.

27  Ilpodecop llImanie/s 0By FBOCTPYKOCT IIPABHUX OFHOCA O3HAYaBa KOMOMHAIIMOM BIa-
CHUINTBA ¥ 3a/I0KHOT TpaBa. Zelimir Smalcelj, ,,Fiducijarni ugovori (ugovori povjerenja)
u imovinskom pravu‘, Nasa zakonitost, br. 3/1969, 194.
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cBojuHe Ha upynujapa pagu obezbehema merosor morpaxmpama. [Ipy-
T je YHyTpallbU IpaBHU OFHOC — pactum fiducie — xojum ce ¢punyunjap
obaBe3yje IIpeHETO My IIPaBO BpaTUTU QUAYLVjaHTY WK IIpeHeTn Tpehem,
0 UCIYHehY HOTOBOPEHNX YC/IOBA, Tj. 0 HAMMPEY CBOT IIOTPaXMBamba.
OBaj yrosop Hajuemrhe je HemosHar Tpehmm oco6ama, mTO OBaj OOMMK
obesbebhema unHn pusnynuM. tbume ce o6uM BpuIewa caip)XKiHe MpeHe-
TOr mpaBa (CBOjMHE WM MOTPAKMBAIba) YCIOB/baBa €KOHOMCKOM CBPXOM,
Tj. Pas3joroM 3aK/bydela yroBopa. YKOMMKO GMAYLUjaHT-AY>KHUK Oyne
UCOYHMO CBOjy obaBedy ¢upylujapy-noBepuony, oBaj he My mpaso Bpa-
tut. HemcnymwemeM, mak, obaBese, ykupa ce (DaKTMYKO OrpaHMYErHe
buaynujapeBux opnamherma Ha cTBapy (IpaBHUX HEMA, jep je OH Y oumma
tpehux nManan nornyHor npasa). Kao mosepuial, meroBo je npaso fia ce, y
CKJIafly ca 3aKOHOM, HAaMUPY U3 BPeZHOCTY CTBAPY/IIPEHETOT OTPKUBAbha
VT, TaMO TJie je 03BO/bEHO, CTBAp 3aIpXku 3a cebe.”s

Ocum papm obesbebema, ¢uayLujapay HpaBHU IIOCTOBU MOTY Ce
3aK/bYUMBATM pafy YIpaB/bama MMOBMHOM upynujanta (IpeHocHo-
I1a), 3acTyIama JWIN JAPYIUX BPCTa yIoTpebe NpeHETHX IIpaBa y HErOBY
kopuct. Ilocmarpajyhu monmoxaj ydecHuka ¢UAyLMjapHOT IPaBHOT IIO-
cra (bupyumjanta, ¢upynujapa u KOPUCHUKA) M CBpXe 300r KOjux ce
3aK/pydyje, MOXKeMO pehm fa ce oBaj 1mocao HajBullle IPUOMVKIO TPACTY,
360r Yera 3acmyxyje mogpo6Huje objanmmeme.”’ BpatuheMo ce Tome HakoH
objalmberba TPACTOBA OCHOBAHMX Pafil OCTBAapeha OIMIITEKOPUCHUX CBPXa.

3. HameHCKH WIN TPACT OCHOBAH y OMIITEKOPUCHE
u fo6porBopHe cBpxe (charitable purpose trust)

V3pasom HaMeHCKM TpacT (purpose trust) o3Ha4aBaMO TPAcT KOju
HeMa KOPJMICHIUKA, Beh je ocHOBaH pamy moctusama ofpebhena cBpxe, pemos-
HO I0OpOTBOpHE M omiuTeKopucHe. IocToje M TakBM HAMEHCKU TPacTOBYU
KOjuMa CBpXa Huje [ieNabe Y MIMpeM JPYLITBEHOM MHTepecy, Beh mocnoBame

28 JlonymiTeHa KOMMCOPHA K/Iay3y/a UM MapLMjaHCKM MaKT.

29 VkasuBama Ha QUAyLMjy Kao IpaBHU apaH>XMaH ypeherwa MMOBMHCKUX OFHOCA €BpOII-
CKO-KOHTVHEHTJTHOT IIpaBa HajO/DKer TPacTy MMa M y CTpaHoj nureparypu. Hecro ce
O3HayaBa IIPaBMM, a/M HEJOBOJBHO KOPMIINEHNM, CYIICTUTYTOM 3a TPAcT, HeTOBOM Ce-
crpom 6mmsHakumwoM (Lepaulle), moBesanum ncroBetHouthy cBojux QyHKIMja 1 MeTOfa
KojuM ce oHe ocTBapyjy. CympoTHo npeosnabyjyhem cTaBy 0 TpacTy Kao OpUTMHAIIHO]
TBOPEBVMHM aHIZIO-CaKCOHCKOr mpasa (Maitland, Zweigert, Kotz), usuetu cy ybembusu
apryMeHTH fia KOpeHe TPAcTa, 3allpaBo, Tpeba MOTPAXUTK Yy GUAYLMjI PUMCKOT IpaBa
(Johnston) w1 ycTaHOBYM CTapor repMaHCKOT IpaBa — Salman, U3 KOT ce KacHUje pa3BUo
caBpeMeHM HeMayKy INaHfiaH Tpacty — Treuhand (Scott), jakine — y KOHTMHEHTalTHOM
IIpaBy. 3aMHTEPECOBAHOI YUTAOLA O MCTOPUjCKOM pa3BOjy TpacTa M HeMy CIMIHUX
MHCTUTYTA yyhyjeMo Ha usBaHpenaH 360pHuk pagosa Richard Heimholz, Reinhard Zim-
mermann (eds.), Itinera Fiducie, Trust and Treuhand in Historical Perspective, Berlin, 1998.
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mn puHaHCUjcKo ynarame (a non-charitable purpose trust). Y Behunu gpxa-
Ba KOje Cy TPacT IPaBHO ypefIe, OBAKBU TPACTOBYU HUCY JJO3BO/bEHN, I1a Ce
OHM M3MeITajy Ha opiIop ofpemumTa.”’

YobuuajeH je cTaB cyfoBa 3eMaj/ba aHITIO-aMePMYKOI IIPABHOT CH-
CTeMa Jia ce IIPaBHO YTYXXVB 3aXTeB 3a JCHymemwe paha camo n3 Tpacrosa
OCHOBaHUX Yy KopucT ozipehene mmm onpenuse ocobe, Kao aKTMBHO JIETUTH-
MICaHe Jla Off IOBepEeHNKa 3aXTeBa YPENHO VCIyHeme ITOBEPEeHNYKNX 00a-
Besa mu noBpahaj ctBapu otybene 13 umoBuHe Tpacta Tpehoj HecaBecHO]
ocobn. TpacToBe KojuMa je HAMEEHO MCIYHebe ONMIITeKOPUCHUX LU/beBa
mtuTnaa je KpyHa u Tako mopcrunana 6orare ocobe fia ieo CBoje UMOBUHE
HOOpOYNMHO HaMeHe OBaKBOj cBpcu. JJOOpOUYMHM TpacT Ha3MBa Ce M jaBHUM
(charitable or public trust) jep je HaMemeH YMTABOj 3ajefHUIIN, 3a pas/u-
Ky Off IPMBATHOT IMOPOAMYHOT TpacTa (private trust) ca jefHUM WIN BUIIe
ofipeheHNX KOPUCHNKA, PEJOBHO WIAHOBA IIOPOAVILIE MU JPYTUX, OCHUBAYY
6mcKux, ocoba.>!

Ha po6porBOpHe TpacToBe He IpUMemYyje ce IPaBUIO O BpeMeH-
CKM OrpaHMYeHOM Tpajamy, Bakehe 3a cBe ocrane Bpcre (the rule against
perpetual duration), 4ume ce MOACTNYe BOOPOUYNHO fe/larbe OpraHM3alMja.
OBaxBU TPacTOBU TEOPUjCKM MOTY TpajaTH BEYHO, YaK U IIOKJIOHUTU CBOjy
VIMOBJHY APYT0j ZOOPOTBOPHOj YCTAaHOBY IO UCITY ey COIICTBEHOT OIIITe-
KOPVCHOT IL{//ba.

Y eBpOICKO-KOHTMHEHTATHOM IPaBHOM CUCTeMY MaH/IaH TPacTOBUMaA
OCHOBaHMM Y HOOPOTBOPHE CBpXe JIM 3apaji OCTBapMBarba APYror OIILITe-
KOPUCHOT Ij/ba MOTY OMTM 3afy>KOMHe, KOje ce OCHUBAjy U 'y common law
IpaBHOM CHUCTEMY, IIOf, Ha3MBOM HOOpOTBOpHe QoHmanuje. Y oba mpaBHa
CUCTeMa, 3ay>KOUHe jecy ycTaHOBe 0e3 WIaHOBA, 4Ylja MMOBMHA CIIY>KU KO-
PUCHMITIMA U CBPCH KOjy je ocHMBa4 ofpenno.>> ITopemehu ux ¢ Tpactom,

30 Hamencky npoduTabWIHM TPACT IPBM IIyTa OCHOBAH je Ha bepMyackuM ocTpBMMa, HO-
3HATOM IIOPECKOM Dajy.

31 [lobpoumHm TpacT OCHMBA Ce pajyi IOMarama CUPOMAIIHNM, y BepcKe CBpXe, IOf-
cTuiama obpasoBama wm y Apyry cBpxy oppebeny Craryrom ms 1601. rogune (The
Statute of Charitable Uses) xojuM je 3akoHcku ypeheHa o6acT fo6pounHor fenosama. D.
Waters, 307. O Tor 5062 JOHETO je MHOTO CYACKUX OJUIYKa KOje ce, Y3 IIOMEHYTH CTaTyT,
[pMMelYjy Ha jaBHe TpacToBe. [Ip)kaBe aHITIO-aMePUYKOr IIPABHOT CUCTEMA MOACTUYY
OBaKBa y/Iarama MMOBHUHe, Mpy»Xajyhu ocHyBadnMa 6pojHe opecke MOTOTHOCTI.

32 D. Waters, 310. Jo6poTBopHu TpacToBK npeoBabyjyha cy dpopma y Enrmeckoj u HoBom
3enmanpy, nokx ce y CAIl-y n Kanamu 3a ocTBapuBame OIILITEKOPMCHOI Lyba delrhe
OCHMBaAjy QoOHJaIMje, KOjUMa, YMECTO HOBEPEHNKa, YIIPaB/bajy M HUXOBOM MMOBIUHOM
PAaCIIONaxKy JUPEKTOPH.

33  3amyx6uHa jecTe mpaBHO nulle 6e3 YWIaHOBA KOjeM je OCHMBA4 HaMeHMo ofipeheny umo-
BUHY pajii ZOOPOUYMHOT OCTBapyBaiba OMIITEKOPVUCHOT LM/ba VIV HPUBATHOT MHTEpe-
ca Koju Huje 3abpameH YcTaBoM 1M 3akoHoM. PoHJalyMja ce OCHMBA M3 UCTHX pas-
jora Kao U 3amy>kOuHa, anu 6e3 moverHe (ocHOBHe) MMoBuHe. OBO je 6MTHa pasiuka
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OfIMax yo4aBaMo OMTHY PasnuKy: 3afy>XKOMHe MMajy CTaTyC MpPaBHOT JIMI[A,
JOK TpacT HeMa COICTBeHM cyOjektuButeT. CIMYHOCT je y HaMEHCKOM
U3[iBajalby VIMOBMHe Jia, 6e3 HakHafie (JOOpPOYMHO), CIyXV MHTepecuma
(ynampen HeoppebeHux amm ogpenyuBrx) KOPUCHMKA ¥ OCTBApery OIIITe-
KOPVICHOT I{//ba.

IV ®upynujapay npaBHI 0CA0 — MHCTUTYT
HAjOpUOMIDKHUU TPACTY?

1. OgpehuBame nojma 1 nybesa GpUAYUjapHOT MPABHOT IOCIA

Y KOHTMHEHTAJTHOM IIpaBHOM CUCTEMy PETKO Ce Hajase IpaBa y
KOjuMa je GUyIja UIMEHOBaH MpPaBHMU MOCa0.>> Y MpPaKCH Ce, UIAK, enle-
XKe ¥ OBAaKBM CIIOPAasyMM, M3a3BaHU NoTpebama IpUBpefHe IpaKce U IOT-
HOMOTHYTU CYACKMM OJIyKaMa O CBOM JiejCTBY 1 gomyurreHoct. Of Hama
reorpadckn Hajomkux semasmpa, y LpHoj Topu je Beh 1996. noHet 3akoH o
¢bupynnjapHOM IpeHOCY IIpaBa CBOjMHE, " JielleHNjy KacHMje 3aMemeH 3a-
KOHOM O CBOjUHCKOIpaBHMM oHocuMa Llpue Tope.”” Ospe je bunyumjapHoj
cBojuHM ofpehena ymora cpenctsa obes6ebema,’® mro mpumehyjemo u y

Y OJJHOCY Ha TpPacT, KOM je MMOBMHA KOHCTUTYTUBHU eneMeHT. CpeicTBa morpeOHa 3a
ocTBapeme CBoje cBpxe, poHAalyja he mpubas/paTy HAKOH OCHMBAA, O JOOPOBOBHIX
[IpUJIOTa, MOKJIOHA, JJOHAIMja, 3a0CTAaBIITHHA, PUHAHCU]CKUX CYOBEHIMja, IPUXoaa Of
yIarama MMOBUHE, al)l U BpIIeHeM IpUBpPefHe, Kao CIIOpelHe, Ne/IaTHOCTU. 3aKOH O
sagyx6unama u donnauujama, Cryxbenu inacnux PC, 6p. 88/2010, 99/2011 u 44/2018,
. 2, 12 u 44-46.

34 LwseBn ocHuBama 3amyx6uHa u ¢ouganuja ogpebenn cy wianom 3 3akoHa O 3amy-
xO61HaMa 1 GoHAAIjaMa.

35 Jlyxcem6ypr (1983, the contrat fiduciaire), ®pannycka (2007, puayunja xao moce6Ha
BPCTa YTOBOPA, [O3BO/bEHA CAMO Y IPUBPEIHO] A€TATHOCTI, 3a YIPAB/baibe IMOBIHOM
WM Kao cpenctBo obesbehemwa), Can Mapuno (ypebenn cy m tpact u pupynujapan
npaBHY nocnoBu - dffidamento fiduciario). Y pymyHckoM IpabhaHckoM 3akoHMKY m3
2011. ypebena je pupynuja, koja ce MOXKe OCHOBATY yTOBOPOM VIV YCTAHOBUTY CY[CKOM
omnykoM. Yemnky Ipabancku sakonuk us 2014. ypehyje Tpact. ¥ 6enrujckom 3akoHUKY
o MebyHapomHOM IIpMBaTHOM IIpaBy cajpkaHe Cy ofpefde O MepOJABHOM IIpaBy 3a
tpact. Y Uranuju, xoja je npsa parudukosana Kousennujy Tpact, npumemyje ce trust
interni, ocHoBaH y Vtamuju, anu y nenoctu ypebeH cTpaHuM Kao MepOZaBHUM IIPABOM.
Bupetu n: Alexandra Braun, ,,The framing of a European law of trusts®, The worlds of the
trust (ed. Lionel Smith), Cambridge University Press, Cambridge, 2013, 277-304.

36 3axkoH o ¢uAyLMjapHOM IIpeHOCy IpaBa cBOjuHe, Cnymbenu nuciti Llpue Iope, 6p.
23/1996.

37 3axoH o0 cBojuHCcKompaBHUM opHocuMa Ilpue Tope, Cnymbenu nuciti Llpne Iope, 6p.
19/2009.

38 JetapHo y Mupocnas Jlasuh, Huna ITnanojeBuh, ,CBojuna n ¢puaynmjapHa cBojuHa
y HoBOM cTBapHOM IipaBy Llpue Tope®, IIpasHu xueoii: uacouuc 3a apasHy iweopujy u
apakcy, 6p. 10/2011, tom. II, 511-528.
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XPBaTCKOM IIPaBy, y KoMe je OBpIIHMM 3aKOHOM QUAYLUjapHO OCUTypabe
noTpaxyBama ypeheHo y rmasu CyncKo M jaBHOOM/BEKHUYKO OCHUTYparbe
TIPMjeHOCOM BIACHUINTBA HA CTBApU ¥ IIPMjeHOCOM IpaBa.’’ 3aKOHOM O
BJIACHUILITBY U JPYTMM CTBAapHMM IIpaBMMa, Ha TeMe/by IIPaBHOT IOCA, f10-
NyLITeHa Cy IIMpa OrpaHIderba IpaBa CBOjUHE, TAKO Ja Ce YC/I0BOM, POKOM
VIV TEPETOM MOTY CTBOPUTM IIPETXOHA U IIOTOHbA CBOjIHA, C [IejCTBOM IIpe-
Ma Tpehum ocobama yKonmko Oyay yIycaHa y 3eM/bUIIHY KUY UK APYTY
jaBHY eBUJEHINjY jenHake pyHKIMje (wI. 34 3akona).

CnuuHo TpacTy, QuAyLUjapHUM IPEHOCOM IIpaBa CBOjMHE MOTY ce
noctuhy pasmranty nybeBy (Y NMPETXOZHOM Jely OOjacCHMIM CMO CaMo
jemaH Wb — obesbeheme morpaxmBama). Pasmor Tome Moxxe ce npoHahu
y NIpUPOAM M CTPYKTYpu GUAyLMjapHOT IPAaBHOT IIOC/IA, KOjU 3acIyxyje
nozipoOHMjy aHAIN3Y.

®dupynyjapHuM IpaBHUM IOCTIOM obaBesyje ce mpeHocunal (pumy-
IMjaHT) IpeHeT! Ha cTuiaona (dupynujapa) Heko cBoje mpaso (Hajuemhe
TO je IIpaBO CBOjUHEe WU IOTpaXuBamwe) Koje he oBaj BpIINTU Y MHTepe-
Cy TpeHocyona win Tpeher, 1, 10 MCHybeny HOTOBOPEHOT pe3y/Tara, Ipe-
HeTy Hasaj ¢upyumjanty wim tpehem. OupynujapauM npaBHUM IIOCTIOM
MOTY Ce OCTBAapUTI PasHOBPCHU YUMHIM. Y ONMMCAaHOM Mofeny, pupynuja je
ycTaHOB/beHa y KopucT ¢upyunjanra (fiducia cum amico contracta), jep he
duaymjap ynpasmaru merosoM uMosuHOM i ta sacrymnaru.*! Ho, ona ce
MOYe YTOBOPUTH U Y Kopuct bunyumjapa (fiducia cum creditore contracta)*?
VIV y KOPUCT 06ejy cTpaHa.

39  Ospunu 3akoH (Narodne novine, br. 112/2012).

40 3aKOHOM O BJIACHUINTBY M APYTMM CTBapHUM npaBuMa (Narodne novine, br. 81/2015
(precis¢en tekst)). [lo ucnymerma poka, ycinosa nim obesbelhere TpakOuHe, MpeTXOTHN
B/IACHUK [y>KaH je ca CTBapM IOCTYMaTu 063upHo, yBaxaBajyhu u mrurehn nnrepece
OHOra KO 4YeKa [ja THMe IIOCTaHe BIACHUK (MOTOBM BlacHMK). ITomoxkaj mpeTxOfHOr
BrIacHuKa nopceha Ha puAyLUjapes 1 cBa BeroBa pacIoarama yunbeHa Ipe HacTyIama
yC/I0Ba, IIPOTEKa pOKa JMIN UCHYHema obaBese, IpecTajy ¢ AejcTBoM ex tunc. Vimajyhu
y BUAY OBY IIOCTENMIy, Y JIMTEPATYpy Ce yKasyje Ha TO fa je IpeAMeT IIPETXOXHOT
B/IACHUINTBA, 300T NpUpPOfe IpaBa, MPAKTUYHO OJIBOjeH OJf MMOBUHE IIPETXO[fHOT
BracHuka. Tomislav Karlovi¢, ,,Fiducijarni prijenos vlasni$tva i trust - uvodna razma-
tranja o mogucnosti primjene Haske konvencije o pravu mjerodavnom za trust i njego-
vom priznavanju®, Zbornik radova Pravnog fakulteta u Splitu, br. 3/2018, 588.

41 Pagmmna Kosauesnh Kymrpumosuh, Mupocnas Jlasuh, Ysog y ipahancko iipaso, Hu,
2008, 249.

42 Y Teopuju HawIasyuMo Ha mofeny (UAyLMjapHMX IPaBHMX IIOCIOBA Ha YICTe,
3aK/bydeHe MCK/bYUNBO Y KOPUCT QUAYLMjAHTa, M MELIOBUTE, KOjU CIyXe M UHTepecH-
Ma ¢upynnjapa (o6e3bebeme moTpaxusama). [logena Ha orBopeHe (Tpehum ocobama
II03HaTe) ¥ NpUKpVBeHe (QuAyLujapHe HocCnoBe (BYMa Hemos3HaTe) Takohe je BpenHa
IaXxme, 0cebHO y cTedajy. Y oTBOpeHOj duayuuju, Guaynmjapes credaj GuAyLujaHTy
Iaje M3Ty4HO IIPABO CTBApy KOjy je mpeHeo y GpuayLujapHy cBojuny. Bua. Iparomy6
Crojanosuh, Ysog y ipaharcko fipaso, ocMo uspame, beorpas, 1990, 253-254.
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bes o63upa Ha cybjexTe umjuM MHTepecuma GUAyIMja IPBEHCTBEHO
CIIY>XM, YBeK joj je CBOjcTBeHO Aa (uayumjap MOCTaje UCK/bYIMBY TUTY/IAp
IPeHeTOr IpaBa WM IMOBUHCKe IielMHe (a He IOje[HNX U3 IIpaBa U3Befe-
HMX oBjamhema) Mako eKOHOMCKa CBpXa Ioc/a (IIpaBy pasjior 3aK/byderba
nocma) To He 3axteBa. OTyma mpomusmasu u JApyro OuTHO obenexje
dumymuje** - pasunaxerme mweHe MpaBHe CaIpXKUHE Off EKOHOMCKE CBpXe,
4era Cy cayrobBapayyl CBECHUM M YCMEPEHM Ha IIOCTM3arbe TAaKBOT YYMHKA.
Iop ycnoBoM [ja 0Ba HecaIZlaCHOCT HUje yCMepeHa Ha M3UTPaBarbe IPOIN-
ca, IOCTU3abe HeJ03BO/bEHOT IW/ba, Te ycMepeHa npema Tpehum ocobama,
oBakBa ¢Guynmja je mossobena.’® TIpuHIMI ayToHOMMje BObE TOBOPU Y
IPUJIOT JOIYMITEHOCTM OBAKBUX PACHO/Iarama.

[TocmaTpaHO U3 yI/Ia IM/beBa KOjyU Ce IOCTIDKY GUAYLMjOM — yIpa-
B/barbe VIMOBMHOM, 3acTylame, o0e3beheme morpaxkusama — MoxkeMo pehu
ma je ¢upyumja mopmecaH MOJeEN OCTBapyBalba PA3HOBPCHUX YYMHAKaA, Of
Kojux 6u BehuHa Moria 6TV IOCTUTHYTA U APYroM (HOPMOM, HAMEHEHOM
TOM crenyuaHOM Hmby. Tako ce yrpasmbame GUAYLNjaHTOBOM NMOBIHOM
VIV BErOoBO 3aCTyIame MOTy MocTuhy 3ak/pydereM yroBopa O 3acTyHamy
Wy Apyror (HeMEeHOBAHOT) YTOBOPa KOj/M Ce ITOC/IOBY PeSOBHOT MU BaH-
pefHOTr ympaB/bala IHOoBepaBajy apyrom. Obesbebeme morpaxkmpama, Kao

43 Zelimir Smalcelj, ,Fiducijarni ugovori (ugovori povjerenja) u imovinskom pravu, I
Nasa zakonitost, br. 2/1969, 120-121; Zoran Ra$ovi¢, Fiducijarni pravni poslovi i fiduci-
jarna svojina, Podgorica, 1997, 11. Ilpema: Jb. Byposuh, 812, ¢H. 5.

44 TIpBo je npeHoc Ha duaynMjapa cBUX oBlamherma cafpXKaHMX Y CTEYEHOM IIpaBy. AKO
je mpenMet mpeHoca 610 IpaBo CBOjuHe, GpuAyLMjap [OCTaje BIACHMK, Tj. IIOBEpUIAL]
- aKo je MOTpaXMBambe 6110 MpefMeToM IpeHoca. [IoTIyHO CTUlambe MpaBa, NCTOBPe-
MEeHO U MakKap GpopMasHo, racy mpaBo QUAYLUjaHTa.

45 Tepamwy ma ce GuUAyUMjapHMM IIpaBHUM IIOCIOM IIPaBO IPEHOCKH caMoO (HOpMayHO
Hajbo/be pasyMeMO MOCMaTpameM Bese QUAYLMjapHO IPeHeTOr IpaBa C MMOBMHAMA
ydecHMKa npeHoca. IIpaso je dopmanHo y uMoBMHN QUAYLMjapa, Al Ce leTroBa eKOHOM-
CKa CafIp)KIHA, Tj. eKOHOMCKU MHTepeC Koje TO IPaBo IITUTH, Ha/la3u Y QUAYLIjaHTOBO]
nmoByHI. PuayLMjapeB ce MHTepecC MOK/IAIA ca CBPXOM Kojoj ¢punyuuja tpebda ma mo-
cnyxu - obesbebheme morpaxuBama, yIpapbambe MMOBIHHOM, OTpaHMYeHAa yIOTpeba
CTBapy — U YTOMKO je YU off uHTepeca dupyuujanta. Bugetn n: Angpuja lamc, ,He-
ITO O GUAYLMjapHUM HpaBHUM nocnoBuMa‘, Ananu Ilpasnoi gaxynitieitia y beoipagy,
6p. 1-2/1960, 33-34.

46  [I. Crojanosuh (1990), 255; Jb. Byposuh, 812.

47 Y pomahoj Teopuju dupyumjapHa CBOjMHAa O3HAauaBa Ce Kao IpaBO sui gemeris, jep
uMa ABa Cy6jeKTa ¥ Kao jefaH OONMK TpacTa KOHTMHEHTA/IHOT IpaBa (trust property)
KOjUM ce IpeMolnhaBa pasIM4YnuTO IOMMalbe CBOjUHE OBMX Bajy ImpaBHMX cucteMa (Jb.
Byposuh, 825), satuM kao MHCTUTYT Koju y HajBehoj mepu mopceha Ha Tpact (bojan
ITajruh, ,,Xapmonusanuja fomahux mpaBHMUX mpomnuca u3 obnacty rpahanckor mpasa ¢
paBoM EBporcke yHuje — punynujapao obesdehemwe norpaxkusama’, 360pHux pagosa
IIpasnoi gpaxynitieitia y Hosom Cagy, 6p. 4/2012, 300), 9yak 1 Kao IHOABPCTa yroBOpa O
HAJIOTY, jep CBOjOM Kay3oM HajBullile Ha iera mopceha ([I. Crojanosuh (1990), 255).
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jour jemHa Moryha cBpxa dumynmjapHor mpeHoca rnpasa, Beh 1ma cBoje 3axo-
HOM ypebeHe MHCTpyMeHTe: py4HY 3a/I0Ty, XMIIOTEeKY, 6e3Ip>KaBIMHCKY 3aJI0-
ry (perucrpoBana xumnoreka). OBU IIpaBHYU IIOC/IOBY, Ha TeMe/bY ay TOHOMUje
BO/bE VI Yy HEHUM TpaHMIIaMa, IpousBenrhe IMyHOBaXXKHO, ce6M CBOjCTBEHO,
IPaBHO [IejCTBO, IPUTOM, HeonTepeheHN pasmiakermeM BU/BUBOT IIPABHOT
TejcTBa Of MICTMHCKE €KOHOMCKe cBpxe. IIpaBHa cuUTypHOCT OBJie HMje Ha
IIpOBepU Kao IITO je KOof GpUAyLMjapHuX IpeHoca IpaBa.

YKOMMKO je Tako, 3aIITo ce PUAYINja, MO3HATA jOII Y PUMCKOM IIPaBY,
y IpaKcy ofp)Kajna 10 JaHac, He3aMemheHa HOBMM IPAaBHUM MHCTUTYTUMA?
Onrosop Tpeba TPaXXUTH Y HEHOj M3Y3€THO] IPUIATO[/BMBOCTY 3aXTEBM-
Ma aKTyeJTHOT TPEHYTKa, I0CeOHO CaBpeMEeHUM MOfenuMa (pUHAHCHUpPalba,
6p3oMm 06pTy kammrana u Heontepehenomhy crporom mpaBHOM ¢GopMOM.
Y mpeTxogHO NMOMEHYTMM IIPAaBHMM IIOC/IOBMMA, OIICET fie/larba 3aCTYIIHU-
Ka, YIpaBUTe/ba UMOBMHE, TOHEK/Ie 1 3a/I0KHOT IIOBEPUOIa, CKPOMHHUJET je
ZioMalllaja o OHOT Koju mMMa GUAyIMjap, 3aTO IITO OHM CBOja oBjamherma
U3BOJie 13 IIpaBa JApPYTor (3acTyIAHOL, TUTYyIapa MMoBMHe). Pupynujap ce
npema TpehyuMa ernTuMmIIe Kao BAACHUK VIN TUTYIAp PUAYLIMjapHO IIpe-
HeTe MMOBJHE, I1a 1 OIICET HeroBOT Jielama OfroBopa opnamhemyMa Bya-
CHUKa (WM moBepyona GUAYLMjapHO MPEHETOT IMOTPaKMBamwa). Y OfHOCY
Ha QUAyLUjaHTa, HBeroBa Cy IpaBHA paclojarama, MIaK, OrpaHNyYeHa I0-
CeOHMM CIIOpasyMOM 13 OCHOBHOT yTOBOPA JI BPEMEHOM IerOBOr Tpajama.

ITomyT Tpacra, ¢upynmja je I'MIKO CPEACTBO IIpaBHE TEXHUKe 3a
OCTBapyBalbe PasIMINTHX IPABHYX IM/beBa, JONYIITEHNUX, A/l M OHUX KOjU
TO HUCY (Ha IpyUMep, CaKpuBambe VMOBIHE Off IOBepIUIalia, M3UTPaBambe 3a-
koHa). [ToTryH npeHoc npasa Ha ¢uaynujapa, 3axsasmpyjyhu yemy dupyuja
HOCTIDKE OBY TMIIKOCT U IIPWIATOA/BMBOCT, Y OBHOCY mpeMa Tpehum ocoba-
Ma MO)XXe IIOCTaTy 1 meHa cmaboct. Tpehum ocobama, HamMe, HIje TTO3HAT
noceban crnopasym usmeby upynujanra u ¢unynujapa (pactum fiducie) y
KOMe je MCKa3aH IpaBU pasjior obaBe3NBama, a (PAaKTUIKO HejCTBO IMPABHOT
IIOCTIa CY>)KEeHO y OJHOCY Ha Cafp>KVMHY IIPEHeTOr IpaBa. Y JIUTepaTypu ce
4ecTo Kaxke fia ,,puayIjap MpaBHO MOXKe BUIIIE Off OHOT IITO 6M eKOHOMCKM

cmeo” 8

Heckman nsmeby mpaBHe ¢opMe U eKOHOMCKe cajpuHe (UAyLu-
japHOT NpaBHOT IIOCTA Ornefa ce y uMoBuHU. OupynujapHa CBOjMHA yia-
31 Yy MMOBUHY QUAynMjapa — IPaBHOT BIACHMKA, a CTBAP — y MMOBMHCKY
Macy QUAYIVjaHTa KOjU je IeH eKOHOMCKIU snacuuk.*’ TTocnemuue osaksor
pacniopehnBama, Bu/bMBe Cy y CIy4ajy CTedaja jeHOT Off OBUX Cybjekara.
[Tagpe mu ¢upynujanT y credaj, dbuaynujap, Kao M CBaKM 3a/I0KHU

48  A. Tamc (1960), 34; P. KoBauesuh Kymrrpumosnh, M. JTasuh (2008), 249.
49  Tako u A. Tamc (1960), 34.
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IOBepuIall, MMa Pas/IyvyHo NPaBO U3/iBajalba U3 CTeYajHe Mace CTBAPU paju
cBor Hammpema. Puaynujapes credaj maje QUAYNMjaHTY M3TYyYHO HPaBO
U3y3MMama 13 CTeYajHe Mace CTBapy Ha K0joj moctoju ¢pupyLujapHa CBOjuHa,
KaKo OHa He Ou 61/1a JOCTYIIHA OCTa/IM CTeYajHUM HOBEPUOLMMA.

2. PupynujapHa pacnonarama 1 TPacT: CIMYHOCTU M pa3inKe

YnopebuameM ¢upynmjapHux ImpeHoca IpaBa ¢ TPACTOM CBAaKaKoO
hemo nahm 3ajegHuuke Hurty, amu u 6utHe pasmuke. PuAynUjoM ce, Kao n
TPACTOM, IIPEHOCH CBOj/HA KOjy CTMUIIA/IAIl MMa BPIINTH Y TyheM — He y cBoM
— MHTEpeCY, U KOja je ’heroBUM IoBepuoluMa Hegoauprpusa. [Ipumehyjemo,
Jakse, fa ce y o6aMa MHCTUTYTMMA pasuiase IpaBHA CafipKMHA IOCAA U
IberOBa €KOHOMCKA CBpPXa,”” ILITO AHITIO-aMEPUYKOM IIPAaBHUKY HABUKHY-
TOM Ha TPacT M pas3/MKOBame IBejy BPCTa CBOjUHCKUX VHTepeca Ha CTBa-
pu (legal ownership, equitable ownership) He cMeTa, 3a pasnuky of, casa Beh
TPaJMILIMOHA/IHE, HEIIOBEP/BMBOCTY €BPOIICKO-KOHTMHEHTA/IHOT IIpaBa IIpe-
Ma ¢uaynuju. VIcTopujcKu mocMaTpaHo, y eBpOICKO-KOHTVHEHTATHUM ITIpa-
BuMa GuayLuja je u3asuBana Mojo3peme, jep Cy ce 13a mbe MOITIe CAKPUTHU
npeBapHe HaMepe ¢uaynujaHTa u ¢uaynujapa (y BUXOBOM YHYTpaIllbeM
IpaBHOM OffHOCY Hemo3HaTtoM Tpehum ocobama), JOBeCTH Yy IMUTabe IIYHO-
B)KHOCT pacIlojiarama CyNPOTHMUX CBPCU (PUAYLMjapHOT IpeHOCa IpaBa U
IIPaBOj HAMepy CTPaHa, LITO, HAIIOC/IETKY, TOAPYUBA IPUHINII IPaBHE CUTYP-
HOCTH. Y MHOTVMIM IIpaBMMa, YK/bY4yjyhn u cprcko mpaso, oTy#, ¢uaynuja
HIje 3aKOHOM ypebeHa,”” anu ce n3yyaBa Kao BpcTa IpaBHOT OC/IA 1 II0Ce0-
HO cpeficTBO 06e3behersa.”> Ocum Tora, IpaBHM MOCA0 YCMEpPeH Ha OBAKaB
IIPEHOC MOTao OU ce MOCMAaTpaTy U Kao IPUBUAAH, JaK/le, HeBakehy mpaBHU
I0Ca0, 300T CBOje HEMCTUHNTE Kay3e (iniusta causa).>*

50 Taxo un [I. Crojanosuh (1990); J/b. Hyposuh.
51 Taxo n: b. ITajTuh, 301.

52 3axoHOM 0 ¢uHaHCHjcKOM 06e36ehewy (Cnynbenu inacnux PC, 6p. 44/2018) ypeben je
IIPEeHOC CBOjUHEe Ha (PMHAHCUjCKUM MHCTPYMeHTUMa paau ob6e3bebhema, koju ce, cynehn
IpeMa objallllbelby OCHOBHMX IOjMOBa fiatux y IIpemmory 3akoHa, cMaTpa IIpeHOCOM
duayumjapHe cBojuHe.

53  Bugz. Iparomy6 Crojanosuh, CiisapHo tipaso, beorpag, 1991 (dupynmjapHo npeHoleme
CBOj/He O3Ha4YaBa Kao aTUINYIHO CpencTBO 06e3behema); P. Kosauesnh Kyurrprmosuh,
M. Jlasuh (2008); Pagmmna KosaseBuh Kymrpumosuh, Mupocnas Jlasuh, Citisapro
upaso, Humi, 2009.

54 JlomyIITeHOCT Kay3e jefHO je Of HajCIOPHUjUX IIPAaBHMX NUTamba KO (pupylyjapHOr
IPaBHOT HOC/Ma. 360T CBECHOT PasWIakema MpaBHe U eKOHOMCKe CafipKiHe, Moryhe
je mopehm myHOBaXHOCT (uAyIMje, YaK U IEHO IOCTOjambe, INTO OM je YIMHUIO
HerocTojehuM IpaBHMM IOCTOM. Pajy CUTypHOCTM IpaBHOI IIpOMeTa U 3allTHUTe
Tpehux caBecHUX ocoba, IPOTMBHO CTPOroj NMPaBHOj JIOTHIY, OBaj II0cao Tpebano 6u,
UIIaK, IPM3HATK Kao MyHoBakaH. ®upyrnmju hemo, HapaBHO, JaTy TYHOBaXKHO JI€jCTBO
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ITpaBHu monoxxaj ¢uaynujapa 1 nmoBepeHuKa Tpacra ogpehyje cepxa
IpeHOCa IpaBa, Tj. OCHUBAIba TPACTa: MOBEPEHMK je 00aBe3aH yIpaB/baTu
MMOBMHOM TpacTa y MHTepeCcy KOPUCHMKA MM Pafyl OCTBaperma OIILITEKO-
pucHe cBpXxe; GpuayLujapeBa pacnonarama OrpaHN4eHa Cy IOCeOHNM CIiopa-
3ymoM ¢ pumynujaHToM, KOjuM ce 06aBe3ao Jja CTBapjy, A0 FOCIENOCTH CBOT
TOTpaXKMBakba MM OCTBApErba IPyTe CBPXe T0C/a, Hehe pacromaratu.” O6e
cy obaBese puayLmMjapHOr KapakTepa, jep I0YMBajy Ha [I0BEPeHY OCHMBAYA
U KOPUCHUKA TPACTa, Tj., PUAYLMjaHTa Y CABeCHOCT ApyTe cTpaHe (IoBepe-
HUKa 1 pupynmjapa).

[IpegHoCT 062 MHCTUTYTA jeCTe U ¥ CBOjOj TUIIKOCTH, jeFHOCTABHIjeM
u OpKeM UCIyHemy IOTpaKuBama, Te IpuiaroheHoctu morpebama ca-
BpeMeHOT NpOMeTa M MHTepecuMa yroBopHUX crpana.”® Ocnmobabame of
Havesla OQMIUMjeTHOCTY y CBMM (pasaMa JYy>KHMYKO-IIOBEPUIAUKOr OFHOCA
(moce6HO y ¢asu HaMupema), ¢ jefHe CTpaHe, OCTaB/bambe CTBAPY Y JApiKa-
BUHM IY>KHNKA U, IOC/IEANYHO, HEIIOCTOjambe IoBepuovyeBe obaBese Ja Ux
CKJIQIUIITY U 4yBa, C APyre, CBAKAKO IPEIOpydyjy puaynmjapHu mpeHoc
CBOjUHe 3a cpeficTBO 00e3behema, MM cTap/bame MIMOBMHE y TPACT Kafi My
je moBepeHa TakBa o6esbebyjyha ynora. dopmanHonpaBHM y4MHIM Ipe-
HOca CBOjuHe GUAYLNMjy, UIIaK, YMHE PU3UIHOM, jep ce uaynmjap mpema
tTpehyuMa jernTuMmIIe Kao BIACHUK, Ca CBUM IpUIIafiajyhum mpeporaTuBm-
Ma, YK/bydyjyhy mpaBo pacnonarama, Koje, IpeMa yHYTpPallbeM OHOCY C
¢buaynmjaHToM HeMa. Y TPacTy, IaK, HOBEPEHNUK je caMO HOMMHA/IHY BJIa-
CHIIK C jaCHOM YJIOTOM yIIpaB/baba IMOBMHOM Y KOPUCT 6eHeduimjapa, ILTO
BberoBa pacloaralba CyIpOTHO YCJIOBMMAa TpacTa OCTap/ba 0e3 IPaBHOT
mejcTBa. V3yserax je, Kao M y puAyLMjapHOM IIPaBHOM IIOCITY, HAIlpaB/beH
Yy KOPUCT CaBeCHOT CTHUIIAOL[a, KOMe OBa YMIbeHMIA HUje Oula HUTU MOT-
na 6UTH TO3HATA, 11a je HeroBo CTuIjame KoHadyHO. KopucHuk tpacta mma
IIPaBO Of IIOBEPEHMKA TPAKUTH HAJJOKHAY BPETHOCTY HECAaBECHO yMambeHe
MIMOBJHE TPAcTa, a QUAYLMjaHT — IpaBo of GUAYIMjapa 3aXTeBaTy HAaKHAJY
mreTe WM Bpahale HEOCHOBAHO CTeUeHe KOPUCTIL.

V Tpact u3 yrna mehynapogsor npusaTHor npasa

1. Tpact u pykoBopehy npyHIININ NOjMOBHOT yoOIM4Yema

Yobuuajeno je ma Xamika KoH¢epeHnmja 3a MehyHapogHO IpUBaTHO
npaBo (y fla/beM TeKCTy: Xallka KoHpepeHnnja), Kao robanna MehyHaponna

caMo TpeMa caBecHUM TpehyM oco6aMa, jep HIKO He MOXKe 13 COIICTBEHEe HeCaBeCHOCTI
cTehyt HeKo IIpaBo WY APYTY MOTOFHOCT.

55  b. Ilajruh, 301.
56  Osaxko 3anaxajy u Jb. Byposuh, 826; u b. ITajtuh, 302.
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opraHmsalija Crelyjaan3opaHa 3a MehyHapogHO IPMBATHO IIPaBo, Y CBOjUM
KOHBeHIMjaMa ypebyje cyko6 3akoHa y/mwmm cykob jypucAuKIMja M TO 3a
yKa IMUTama Koja Cy, MaKo pa3IMIuTo ypeheHa HOpMaMa yHYTpallbUX U3-
BOpa MehyHapofHOT NPMBATHOT IIpaBa, UIAK OIILITEIO3HaTa (M3Ap>KaBambe,
poaMTe/bCKa OATOBOPHOCT, MehyHapoHO ycBojeme, HacnehnBame, ofroBop-
HOCT mpousBobaua 3a mpousBofe, fpyMcke caobpahajue Hesrope, mpopaja
HOKPeTHMX CTBAapM, XapTHje Off BPELHOCTU, UTA.). Y TOM IOIJIeRY, jedHU
usyserak je mweHa Konsennuja Tpact 6ynyhm ma mpepcrasma crienngudan
ponpuHoc Xamike KoHpepeHImje rmobanHoj yHndukamyju Mehyrapomsor
npuBatHOr mpasa.”’ Moryo 61 ce pehu ja je Xamka koHdpepeHIHja, MO IPBY
(u 3a caja jenuHM) YT y CBOjOj AYTOj MCTOPUjI, IIOCBETIIIA jefHY Off CBOjUX
KOHBEHIVja IIPaBHOM MHCTUTYTY KOjy HYje IO3HAT y CBMM HAlMOHATHUM
IPaBHMM CUCTEMUMA.

VMmajyhu y Bupy pasBoj ycTaHOBe TpacTa M HeroBa MHOroOpojHa
IpaBHAa Hanmmyja, XejitioH,”” y CBOM IIpefaBaiby Ha XallKoj aKafleMuju 3a
MehyHapogHO mpaBo, MCTMYe Jla HeMa 3a0KpyXeHe jeduHuUIMje KOjoM
OU ce jacHO yTBPAWIO fia /M IPAaBHY OFHOC y KOHKPETHOM C/Iy4ajy BOZU
yCHOCTaB/balby TPAacTa WIM HEKOr [PYror IPaBHOI MHCTUTYTA, Y CBETY
BibeHOM Kao ,,Imo6anHa apena“.” YMecTo Tora, jeMHO Ce MOXe TOBOPUTH
0 ofipeheHNM CyITHMHCKMM KapaKTepyMCTMKaMa TpacTa Koje ra 4YiHe pasym-
anTiM off Ipyrux mpasHux nojmosa.®’ TIocTojame YIOPeMMBIX, eKBUBATIEHT-
HUX NpaBHUX YCTaHOBA y OHMM HaIlVIOHAJHMM IIPaBHMM CUCTEMUMA KOjH,
Ha4e/IHO, He MO3HAjy TPACT pas/MKyje ce Off IOCTOjarba KBasu-IIaHaHa KOju
cy ynopemusu camo 1o dynkuuju.! Y mpsom crydajy, ped je o mpaBHUM
yCTaHOBaMa Koje ce, IIpeMa CBOjOj CTPYKTYPH, MOTy YIOPEIUTH Ca CTPYKTY-
POM TpacTa, OHaKO Kako je To mpexsubeno ogpendama wi. 2 u 3 Konsenuuje
Tpact.%* ¥ ToM cMUCTTY, YKOMKO Ce KOHKPETHOM YCTAHOBOM HAIMOHATHOT

57  Alfred E. von Overbeck, ,Explanatory Report on the 1985 HCCH Trusts Convention',
Proceedings of the Fifteenth Session (1984), Tome 11, Trusts — applicable law and recogni-
tion, Hague, 1985, 372.

58 IIpodecop XejTou je 6uo wran PapgHe rpyre koja je uspagmna Haupt Konsenuuje Tpacr,
a TIpefBOAYO je M feneraumjy YjemumeHor KpabeBcTBa Ha HeTHaecToj cefHMLM Xa-
IKe KoHGepeHnMje 3a MehyHapogHO MpuUBaTHO IpaBoO Ha Kojoj je ycBojeHa KoHBeH1Mja
Tpact. David Hayton, ,,Trusts in Private International Law®, Recueil des Cours de Acadé-
mie de droit international de La Haye, Tome 366, Martinus Nijhoff, 2014, 58.

59 Ibid., 17.
60 Ibid.
61 A.E. von Overbeck, 372-373.

62 OspakaB IPUCTYH KOjU He YK/by4dyje ofpehuBame ayTOHOMHOT IOjMa TpacTa 3a moTpebe
Konsennuje TpacT Huje yo61dajeH 3a Xalllke KOHBeHIIUje O MehyHapOgHOM NpUBaTHOM
mpaBy (KojuMa ce TeXxy HepUHUCABY CIOPHMX IIOjMOBA: PORUTE/BCKA OATOBOPHOCT,
mTeTa, MPOM3BOJ, caobpahajHa Hesropa, jaBHa wcmpasa 1 cmmdHo). To je mocmenuia
4MIbEHNIIE []a jé KOHIIENT TPacTa HacTao y CyfcKoj mpakcu. ClefcTBeHo ToMe, Xallka

530



Tpact - 3ajemHNYKM 132308 rpahaHCKOr MaTepujagHOT MpaBa

npasa ypehyje nmpaBHu omHoc inter vivos wim mortis causae usmeby numa
Koje ToBepaBa ofipeheHM f1eo cBoje u3gsojeHe umosuHe OPyroM ULy Koje je
OZITOBOPHO 3a Ba/baHO ylpasmwarve U pactionaiare wOMe y Kopuci iipehel
nuya (yxpydyjyhu n octBapeme ofpeheHe cBpxe), OHZIa je TaKBa yCTaHOBa
obyxsahena Kousennujom Tpact. Hacynpor Tome, y ciydajy Aa je ped camo o
bYHKIMOHATHOj TOfyapHOCTH (KOja je, HajBepOBaTHIje, CaMO JeIMMIYHA),
OHJIa je ped O YCTaHOBM Ha KOjy c€ KOHBEHIMjCKM MEXaHU3aM He omHocu.®?

IIpe Hero miTo ce moxpoOHMje ycpeacpenuMo Ha 3Hadaj KoHBeHuuje
Tpact, HeonxofHO je fa ce OCBpHEMO Ha MeXaHM3Me KojuMa MehyHapopmHO
IPMBAaTHO IIPaBO MHaYe pacHojiake y ClydajeByMa KOju MHBOJIBUPAjy yCTa-
HOBe HemosHare goMahem npaBHoM cucremy. Kao mro je Beh HamoMenyTo,
TpacT Huje (per se) mo3HAT mpaBHOM cucteMy Penybmuke Cpb6uje. C mpyre
CTpaHe, Hallle 3aKOHOJABCTBO, KaKo cMO Beh yKasanmy, Huje HU y TOTIIYHO-
CTU PAaBHOMAYLIHO IIpeMa HeroBOM IOCTOjamy, 6apeM y IOITIefly MOC/IeNN-
I1a OCHMBama TPACTa 1 €BEHTYaTHOT M3NUIPaBamba 3aKoHa y cdepu momahmx
IpoINCca y MaTepyju jaBHUX (pUMHAHCKjA U HIOpe3a, Kao U eBUJIeHI[uje CTBap-
HUX BIaCHMKA IPAaBHUX JINIIA.

2. Cyncturynuja (TpaHCIO3uIMja) TPAcTa ¥ MPaBHA CUTYPHOCT

/3 yrma mehyHapopHOT IIpUBaTHOT IpaBa, U3MEIITAbe jeHOT IIpaB-
HOT OJJHOCA, KOj! je HAacTao y CTPaHOj Ap>KaBM IPMMEHOM CTPaHOI Me€pPO-
TABHOT IIpaBa, y APYTM HALMOHAIHM NPAaBHM CUCTEM TAKO Ja IPOU3BEJE
mejcTBa no gomMahyM (CymncTaHIMjaTHUM MM TIPOLIECHNMM) IPAaBHUM HOPMa-
Ma yobudajeHo ce pelaBa CyIICTUTYIMjOM, OFHOCHO TPAHCIIO3MI[NjOM, Kao
OIIITOM TEeXHMKOM (MM TeXHNMKaMa) TyMadewa IpaBHUX HopMmu. Passor
360r Kora 0 TOMe NMUIIEMO Y jeSHUHM, OGHOCHO Y MHOXXUHM, IIOC/IEANIA je
jolI yBeK NPMUCYTHOT pasMMMOWIaXKewha y Teopuju MehyHapopHor mpusar-
HOT TIpaBa y IOITIENY jeAMHCTBA HaBEJEHMX TEXHMKA TyMadema VI, TaK,
bJMXOBOj CAMOCTATHOCTH U HE3aBUCHOCTH. Y CBAaKOM CITy4ajy, TyMaderbe JI0-
Masy o M3pakaja OHfla Kajja ce Beh HacTamy NMpaBHM OFHOC M3MEINTA U3
jeIHOT HAIVIOHATHOT IIPABHOT CHCTeMa U YHOCH (TpaHCIIOHYje) Y IpyTM Ha-
LMOHAHM cKcTeM. To Teye CKOpo HEOCETHO CBe JIOK Ce He CYOuMMO Ca IIPaB-
HOM YCTaHOBOM Koja je HelosHara fjoMaheM IpaBHOM cucTeMy, OUIO caMo
10 Ha3MBY, OMJIO IO CBOjOj CafAp>KMHM, QyHKIMjaMa ¥ JiejcTBMMa (Kajja Hac
heH HasVB He acoljypa HU Ha jefHy jfomahy mpaBHY ycTaHOBY). Y TakBUM

KOH(epeHIMja ce OIpefennIa 3a OIJCHO IIOMMAarbe TPAcTa, IpenBubarmeM HEroOBNX
K/byYHUX KapaKTepUCTMKA y WIaHy 2. Y TOM CMUCIY, KOHBeHIMjcko Bubeme Tpacra
6mucko je pupynujapHM o6aBesamMa Koje ce MOTY MMATH HOBOLOM ofpebeHe MMOBMHe.
D. Hayton (2014), 61.

63 A. E. von Overbeck, 372-373.
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CTydajeByMa, TpeMa joMahnm ayTopyuMa Koju cMaTpajy Aa cy TO ABe OfiBOjeHe
TeXHNUKe TyMauela, NpPJMMeHa TPAHCIO3MIVje CBOAM Ce Ha MCIUTHBAIbEe
GYHKIMOHA/THE eKBUBAaJIEHTHOCTY IIPABHOT OffHOCA HACTAJIOT IIpeMa CTpa-
HOM IpaBy M pacHoJIOXyuBMX foMahmx mpaBHux ycranosa Oyayhu ma je
CTpaHM MHCTUTYT HerosHat foMahem mpasy.®* Tajia je 10BOBHO f1a ycTaHOBA
nomaher npaBa 6yne CpofiHa, ca UCTUM LIM/beM U cbyHKuijM.65 Wctn ayro-
P cMaTpajy fia CyNCTUTYLMja BOAM CYICYMIpPalby IPaBHUX OHOCA CTPAHOT
npasa nop fomahy nmpaBHy HOpMy IPUMMEHOM MCTOT TecTa (YHKIMOHATHEe
exBUBaneHTHOCT,®® TIpM YeMy He JIONMA3M /0 3aMeHe CTPAHOT MHCTUTYTA
momahnm, Beh oH octaje mctu 6ynyhu ma je mosnar momahem mpaBy (Mako
MoXIa Toi ipyruM Hasusom).®’ Vmak, unmnu ce fa 'y o6a crydaja TexHu-
Ke TyMayema JMMajy MCTU IPeMeT — YCTaHOBE CTPAHOr IIpaBa ¥ HUXOBO
yHOIIee y foMahy IpaBHM CuCTeM, Ha jeflaH WV APYTU HA4YMH, Y LU/bY He-
cMeTaHe npuMeHe fomahe npasHe HopMe.®® CTora ce My IPUK/IaEHaMO OHOM
nmeny nomahe Teopuje Koju cMaTpa JIa je WTAK y MUTawy jeffHa ycraHoBa.®
Mako oHa MOXe, Kao LITO CMO BUIe/IM, MMATH ABa JINLA, 00a MMajy UIeHTH-
YaH MHMIVjaHU Y3POK — YHOIIee CTPAHOT IIPaBHOT MHCTUTYTA y foMahe
CYIICTaHI[Mja/IHO VIV IIPOLIECHO TIPAaBO y IM/bY Jia Beh HacTanmm cTpaHu pas-
HJ OJHOC, KOJIMKO TOf je Moryhe, HEOKpIbeH ,IIPeXXMBYU“ M3/1a3aK U3 TPAHM-
I1a COIICTBEHOT HAIIMOHAIHOT ITpaBa. [locMaTpaHo mumpe, Mako HeMadkKa JOK-
TpuHa (KOja je M3HEIpUIa yuewe O CYNCTUTYIMjU - TPAHCTIO3UIHju), ’ O
TIpaBUITy, pas/iBaja TPAHCIOSUIM]y Off CyICTUTyIMje,’! dpaniycka Teopuja
MmebyHapopHOr mpuBaTHOr mpaBa (4mju je ytunaj takobe pecrexktabuia)

64 Cnasko Bophesuh, 3naran Memkuh, Mehynapogro dpusaitiro tpaso I — onwiniu geo,
Kparyjesauw, 2006, 168-169.

65 Ibid., 169.
66 Ibid., 175.
67 Ibid., 179.

68 OBoM mpWIMKOM Kpajibe cymMapHO ckpehemo maximy u Ha oppebeHe jesudxe Hepgo-
ymuue. Mako cy y muramy moceGHu npobnemu MelhyHapomgHOr IpMBaTHOT IIpaBa Koju
uUMajy ,CTpaHa uMMeHa“ (WITO HUje HeyoOM4ajeHO y HaireM MabyHapogHOM IpuBart-
HOM IIpaBy), JOCIIOBHO 3HAYere TepMMHA TPAHCIO3MLMja [OAPasyMeBa M3MEIITake
(TpaHCIIOHOBale) MHCTUTYTAa M3 jeNHOr Y LPYTHM IPaBHM CUCTeM, a foMahm TepmuH
3a CymcTuTyumjy 6mma 6m ,3aMeHa‘, IITO He OAroBapa y MOTIYHOCTM HaBeJEHOM
objallImbey jefiHe, OMHOCHO JIpyre TeXHMKe TyMadera Kajja ce OHe OCMAaTpajy Kao MoT-
IIYHO He3aBUCHe.

69 Maja Cranusykosuh, Mupko JKuskosuh, MehyHapogHo apusaiino ipaso — ouuiniu
geo, 8. usname, beorpan, 2023, 364-371.

70  Hans Lewald, ,Régles générales des conflits des lois, Contribution a la technique du droit
international privé®, Recueil des Cours de I'Académie de droit international de La Haye,
Tome 69, Martinus Nijhoff, 1939-1I1, 130.

71  Hop. Bernd von Hoffmann, Karsten Thorn, Internationales Privatrecht, 9. Auflage, Mii-
nich, 2007, 234-235.
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TO HE YMHU yBe1<.72 Ha mu he ouena ¢yHKIMOHAa/NTHEe eKBUBaJIEHIINje BOAU-
TV jeTHOM MM JAPYTOM VICXOAY 3aBUCHU Ofi HelOyMuIle ca KojoM ce momahe
IIpaBO Cyo4yaBa IPMINKOM YHOILIEHAa CTPAHOI IPaBHOI MHCTUTYTa y KOH-
KPEeTHOM C/Iy4ajy — /ia 11 OH NOCTOju (II0f, MUCTUM WMIN CIMYHUM HAa3MBOM) Y
nomaheM MpaBHOM CHCTEMY WK TO, TIAK, HUje CrTydaj.”>

Kapna mobe mo mpobnema cyncturyiyje, yriaBHOM ce MIPUCTYTIA pera-
TMBHO OP30M I jeTHOCTaBHOM IIPOINVMPEHOM TyMadery IPaBHMUX KaTeropuja
momahyx MpaBHMX HOPMU TIOJ KoOje MOABOAMMO peleBaHTHY CTpaHy ycTa-
HOBY (mo/uraMHm Opak ce IOABOAY IIOJ HAIy YCTAHOBY Opak; HEIOTIYHO
yCBojerbe TOJ Hally MpaBHY KaTeropujy ycsojeme’® u cmmdno). MehyTum,
Ipeji yCTaHOBaMa IOIIY T TpacTa (4uju Ha3MB He acolipa HU Ha jemHy goMahy
IPaBHY YCTaHOBY), IIOCTajeMO CBECHUjU TecTa (YHKI[MOHA/THE eKBUBAJICHT-
HocTy Oymayhu fja ce oH cafia He OfiBMja HEOCETHO, KO y MPETXOJHUM IIpK-
MepuMa. Y TOM CMUCITY, TOTPeOHO je, HAKOH IpubaB/bara 06aBelITemha o ca-
IPXKVHY CTPAHOT IIpaBa 10 KOMe je KOHKPeTHA YCTaHOBa HaCTaIa, OpVOK/BUBO
VICTINTATH BheHy Cafip)XMHy, QYHKIIUje, 3Hauaj, IpaBHA ejCTBa M KapaKTepH-
CTHKe, KaKo 61CMO y HapeqiHOj a3y MOKYyIIaan a npoHaheMo eKBUBaJIeHT-
HY YCTaHOBY y foMaheM mpaBHOM cucTeMy. Y CIydajy fia foMahm HammexHu
opras (ofj Kora ce Tpaki la OMOTyhu IpaBHa /lejCTBa HEMO3HATO] YCTaHOBU
CTpaHOT IpaBa IpKMeHOM ofiroBapajyhe momahe mpaBHe HOpMe) He ycIie y
TOMe, jeiVTHO LIITO MOXKe je /la KOHCTATyje /ja CYICTUTyLuja (TpaHCIIo3uIja)

72 Y peny ¢dpaHIycKe HOKTpHMHe, CYICTUTYLMja Ce M3ydYaBa M Kao fieo Ipuaarohasama
(adaptation), amu ce CYICTUTYLMja MIIAK NOMMIbe M KaO TEXHMKa TyMadema KOjoM ce
3aMemyje ycTaHoBa HemosHara fomahem mpaBy. Bernard Audit, Louis d’Avout, Droit
international privé, sixiéme édition, Paris, 2010, 286-288. Pierre Mayer, Vincent Heu-
zé, Droit international privé, 10e édition, Paris, 2010, 188 (cymcTutyumja ce mocmarpa
U Kao geo mpunarobaamwa P. Mayer, V. Heuzé, 437, 455). Y teopuju mehynapomsor
mpuBarHor mpasa IlIBajijapcke MOjeyHM IMCLY CYICTUTYLMjy Takobe cBpCTaBajy y
npunorahaBamwe (adaptation) kao jeguHCTBeHy ycraHoBy. Frangois Knoepfler, Philippe
Schweizer, Droit international privé suisse, deuxiéme édition, Berne, 1995, 133.

73  CnnuHo je u Kopi npunarobasamwa Koje Bogn ad hoc Mopudukanuju KonmsuoHe HopMe
win ad hoc MopuduKanmju CyICTaHIMjaTHE HOPMe, Y 3aBUCHOCTH Of Tora 360r yera
Tpeba KOPUIOBATYM MAaTepMjaTHOIPABHU Pe3y/NTaT O KOra ce JOLUIO MCTOBPEMEHOM
IIPYIMEHOM BUIIIe IIpaBa Ha Mehyco6HO NoBe3aHa IIpaBHa MUTaba, @ UIIAK je ped O jefHOj
YCTaHOBM KOja Hyau ABa pemewma. M. Cranusykosuh, M. XXuskosuh, 371-376. Y mo-
IJIeffy JOIYIITEHOCTH IpuaarohaBama KO HAC, CTaXKeMO Ce ca apryMeHTaLMjoM KOjy
usHoce bophesuh u Mewxuh. C. Bophesuh, 3. Mewmkuh, 166-167.

74 Y morneny HeNOTIIYHOT yCBOjerba, Hallle MehyHapofiHO IpUBaTHO IpaBo, 6apeM y OffHO-
cy Ha 6pojHe [pyre Ap>kaBe yrOBOpHUIle (MMaMo y BUAY peclekTabuman 6poj ox 106
yrosopruna ykmydyjyhu u Cpbujy) caepm mspuunty oapenby Xalike KOHBEHIUje O
3aINTUTH Jielie U capajiibu y obmacTy MehyHapomgHOT ycBOjera KOjoM je, Y3 UCIyhere
ozpehennx ycmosa, ypeeHa KoHBepsyja HENOTITYHOT YCBOjera Y KOHBEHIM]CKM I10jaM
ycBojema. KoHBeHI[Wja 0 3aIITuTyH Aelle U capafmy y obmacty MehyHaponHor ycBojema,
Cnymbenu inacnux PC — Mehynapogru yiosopu, 6p. 12/2013, 4. 27 y Be3u ca 4. 2.
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ocTaje HeMohHa mpep 13a30BOM. YCiIef TOra, HacTaje IpaBHA IIPAa3HUHA, a
camuM TM U Hajsehm mpobnem. Hamme, Tpact je ycraHoBa Koja ce jaB/ba
y pasnMyYMTUM IpaHaMa IpaBa, LITO MMa 3a MOCTEIMILY U HberoBe Bp/Io pa-
smunte pynkuyje. lllTaBuiie, oBa yctraHoBa Hije yHUGOPMHO ypehena Hu y
Ip>KaBaMa Koje je IMO3Hajy, IIpe CBera y Ap>KaBaMa aHI/IO-aMePUYKOT IIPaBHOT
cucrema.”> Crora je momymaBame IpaBHe MpasHuHe y chepu rpabhanckor
MaTepMjaHOT IIpaBa MYKOTpPIAH 3a/laTaK KOjU M3UCKYje, yIPaBO YCIER
MHOTOOPOjHMX PasIMUYNTUX NI KOje TPacT MOXKe UMATH, ad hoc IPUCTYIL
TakaB NpucTym, mak, Mo)Xe peMeTUTH OCTBapyMBaibe IPMUHIUIIA IIPaBHE CU-
TYPHOCTM Kao HUTY KOja IIPOXKMMa ¥ IOBe3yje cBe rpaHe mpasa. C 063upom
Ha TO JIa jé TPACT YCTaHOBA HEIO3HAaTa HallleM IIPaBY, a Jla je TyMaderhe YBeK
onrtepeheHO Cy0jeKTMBHOM IepLENIjOM TyMada, PasINuUTy IPUMEeHNOLN
IpaBa MOTY jeflHy MICTy BPCTy TPacTa pasaMyuuTo U TyMaduTu. Tako, TpacTt
inter vivos y o4MMa jefHOT IIpMMEHMOLIa IIpaBa MO)Ke OWTV HajCIUIHMjU
TIONIOYXMBAKbY, @ Y O4MMA JIPYTOT — yroBopy y kopuct tpeher.”® ¥ zapu-
CHOCTM Of} OKOJIHOCTM, TPacT infer vivos MOXKe ce TyMaduTH jOII M Kao II0-
KJIOH Ca OJUIOKHUM YCTIOBOM, y KOM OeHedmipjap, B0 VCIyHemba YCIoBa,
MMa caMo IIpaBHY Hafy fia he crehu nMoBMHY Koja My je OBUM IpaBHUM MO-
C7IOM HaMemeHa. JJoOpOTBOPHM TPacT MOXKe Ce Y HallleM IIPaBHOM CUCTEMY
TYMaunTyi Kao 3ay’k61Ha, a y APyroM — Kao poupamumja.”’ Y Hairem mpa-
By, TeCTAMEHTApHM TPAacT MOXKe IMYUTYU Ha CUTYyalujy KaJa ce TeCTaMeH-
TOM OJIpelM HeroB M3BPIINIAL], alyu O MOTIyHOr moucroBehewma He MOXe
mohu, jep Tpactu (moBepeHuk) nma 3HatHo Beha opnamhema o u3BpINONA
tecTaMeHTa. C 003MpOM Ha TO fla Ce TyMauele HalllMX Ha/JIOKHUX OpraHa
Moxe Mehyco6HO pasnmkoBary (jeHOM HaJIKHOM OpPraHy TPacT y KOH-
KPeTHOM C/Iy4ajy BUIe JIM4YM Ha yTOBOP y KOPUCT Tpeher, 3a gpyru opraxn
Taj MCTU TPACT IIpe je Ha/MK IUIONOY>KUBamY, 3a Tpehy — ucTu TpacT umak
HpefcTaB/ba YTOBOp sui generis). [IpenyiiTame TyMaderwe TpacTa AUCKpeLn-
OHVM OBnanmhemNMa Ha/IKHNX OpPraHa Y LWbY EeroBe CyINCTUTYIMje 0
CBaKy IleHy MO)Ke OMTHU y pacKOpaKy ca IPMHIMIIOM IpaBHE CUTYPHOCTHU U
BOJUTU apOUTPAPHOCTIL.

75  D. Hayton (2014), 18-19.
76  Ibid., 59.

77  Ibid., 59-60. Bugetn u 6pojHe Apyre mpruMepe Koju JOBOAE [0 HEJOYMUIA Y IOITIERY
MOryhHOCTH 3a YCIeWIHy CYICTUTYLjy TpacTa (IIOCeOHO KMHECKM TPacT U jy>KHO-
adpuuku bewind). D. Hayton (2014), 64. Takobe, meTa/sbHO O TPacTy U aHA/JIOTHUM
yCcTaHOBaMa aHA/M3MPAHUM Y TOKy pajia Ha Kousennuju Tpact. A. Dyer, H. van Loon,
10-65; 0 T3B. 6U3HNC TpacTy U KOOPOTBOpPEeHOM TpacTy y cdepu MehynapogHor mpu-
BaTHor mpaBa Donald T. Trautman, ,,Study on business and charitable trusts (preliminary
Document No 2 of May 1982)%, Proceedings of the Fifteenth Session (1984), Tome II,
Trusts — applicable law and recognition, Hague, 1985, 111-117.
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3. Kpaimm¢ukanmja Tpacta - nonymapame IpaBHe NPasHIHE
y cdepu KOMM3NOHUX HOPMU

Y morneny TpacTa, IpaBHa IIpa3HMHA Ce jaB/ba M y IOIJIEy HAIMX
3aKOHCKMX KONMM3MOHNX HopMmu. Vmak, y TOM Caydajy ce CBETIIO Ha Kpajy
TyHe/a JIaKIlle Hasupe M OfIrOBOP 3aBMCH Off TOTA Jla I TPAcT HACTaje yro-
BOPOM WJIM MMa JPYTY IIPaBHM OCHOB. YKOJIMKO HacTaje Ha OCHOBY YIOBODA,
oHfla 6M ce MepofaBHO IPaBO, Hajmpe, ofpehuBamo MpUMMeHOM KOMM3MO-
He HOpMe 13 WwiaHa 19 3akoHa O pelaBamy Cyko0Oa 3aKOHA ca IPOINCUMA
npyrux semama (3PC3).”® V ucto BpeMe, Ba/ba HATIOMEHYTU Jla Ce HAUENO
IpyMeHe IpaBa CeAMINTA WM MpeOMBaNUIITA AY>KHUKA KapaKTepUCTUIHE
Hpecranyje HaBoAu y meny fomahe teopuje mehyHapopHor mpuBaTHOr Impa-
Ba Kao Haueno 3PC3 y KoHTeKCTy momnymaBara NPaBHUX IIPasHMHA 3a He-
MMEHOBaHe YTOBOpE, Y OJICYCTBY ayTOHOMUje Bobe.” JIMCKYyTabUIHO je fa
JIN je OBJie ped O K/IACMYHOj IPaBHO] IPasHUHU VWIN IPUMEHU KOJIM3MOHE
HopMe u3 wiaHa 20 ct. 1 Tau. 20 3PC3 koja, 3a apyre yropope (HeMMeHOBa-
He) ynyhyje Ha puMeHy IpaBa Ap>KaBe CeAMINTA WM IPpeOUBATNIITA TYK-
HMKA KapaKTEPUCTUIHE npeCTauJ/Ije.80 Y cBakoMm cny4ajy, 0oBO pemieme je
CyNCUAMjapHO, MMajyhy y BUIY la OCHOBHA 3aKOHCKA KOJIM3MOHA HOpMa 32
yrosope npezBuba yrnpaBo ayTOHOMMjY BOJ/be, OTHOCHO M360p MepOAaBHOT
npasa. IIpebuBanniure/cequiure Jy>XHUKA KapaKTepUCTUYHE IIpecTalyje,
Kao TayKe Be3MBama, OCTBApPyjy QyHKIMjy ofpehuBama MepomaBHOT Ipa-
Ba (M yjegHO IONymaBamwa IIpaBHE IPasHNHE 3a HEMMEHOBaHE YroBope,
aKo IPUXBATMMO TaKaB CTaB fena jomahe JOKTpMHE) caMO aKO YTOBOpHE
CTpaHe HUCYy M3abpasie MEpOJABHO IPaBO M aKO KJIay3yla M3y3eTKa Huje
npuMeH/bMBa. Vmak, ako 3a TpacT, KOju I04MBa Ha YTOBOPY, Huje n3abpaHo
MepOJIaBHO IPAaBO MM OHO yKa3yje Ha HaIlOHATHO IIPaBO KOje He MO3Haje
TPACT, CMaTpaMo fia je 60jbe Ty CUTYaLNUjy IIOABECTU HOJ, IPAaBHY IIPasHUHY
YIIpaBo yciesi 0COOEHOCTI TPACTa M YMIbeHUIIe Jla OBY YCTAHOBY He I03Haje
pecnekraburan 6poj mp>kaBa. Hamme, mpumeHa mpasa npeGuBanmiura fy-
JKHUKa KapaKTepUCTUYHe npecranyje (y clydajy TpacTa, TO je TpacTu-IIo-
BepeHNK) MO)XKe Takoe ykasaTum Ha [p)KaBy duje IpaBO Ty YCTaHOBY He
nosHaje. TakaB ucxon Tpeba usbehn. Axo 6u ce oppebuBame MepomaBHOr
IpaBa 3a TPACT, KaJja je M30CTaa ayTOHOMUja BO/be MM je 13a0paHo IIPaBo

78 3aKkoH O pellaBamy CyKoba 3aKOHa ca Ipomucuma fpyrux semapa — 3PC3, Crayicoe-
Hu auciti COPJ, 6p. 43/82 u 72/82 - ucnp., Cnymbenu nuciwi CPJ, 6p. 46/96 u Cnyxncbe-
Hu inacnux PC, 6p. 46/2006 - fp. 3akoH, wiaH 2. OBoM ofpen6oM je ypebeHo mutame
IONTy’haBalkha IIPAaBHMX IIpasHMHAa y cdepy MepofaBHOT IIpaBa (aaTepPHATUBHOM)
npuMeHoM Haderna 3PC3-a, mpaBHor nopetka Peny6muke Cpbuje, kao 1 Hadenra MehyHa-
POJHOT ITPMBATHOT IIpaBa.

79  C. Bopbesuh (2020), 63.
80 Ibid.
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ApXaBe Koje He II03Haje TpacT, IOCMAaTpajo Kao IpaBHA IPa3HMHA, OHJA
O ce OHa MOIJIa IONYHUTH ePUKACHO U YHU(POPMHO, ¥ CKIALy ca Ofpef-
6om wirana 2 3PC3. VMmajyhm y Bupy sakoncku mnonybene moryhnoctn
(Tpm rpyne mpaBHMX Hayena), OIpefienuIm 61CMO ce 3a IPUMeHY HpUHIM-
ITa Hajommke Bese, Kao NMPVHINMIIA KOjU Ce jaB/ba U Kao Hadeno 3PC3, amm
M Kao NpuHUMN Mel)yHapogHOr mpMBAaTHOT IpaBa TeHepanHo. TakaB 1cxop
6uo 6u y ckmany u ca Kousennujom Tpacr, koja npegsuba kao MepofaBHO
TIpaBo IpXKaBe ca KOjoM IOCTOju Haj6mmka Besa.’! TIpu Tome, Tpeba mmaTu
y BURY ¥ CYIICUIMjapHU KapaKTep OBe KOHBEHIMjcKe KonmusnuoHe Hopme. OHa
ce IIpUMelbYyje YIIPaBo OHZA Kajla ceTnop (OCHMBAY) Huje M3abpao MepoyaB-
HO IIpaBo (IITO je OCHOBHA KOJMM3MOHA HOpPMA),”” Kao M y CAy4ajy Aa je To
WITaK Y4MHNO, amy 13abpaHo MpaBO He MO3Haje yCTaHOBY Tpact.”” Haumme,
IPUHLUI HajONVDKe Be3e je TeMe/bHM y MehyHapogHOM IpMBAaTHOM IIpaBy U
u3BecHMje je Aa he oH ymyTuTy Ha IpaBo Ap>KaBe Koje TPAacT MO3Haje Hero
HauesIo IpVMMeHe IIpaBa ApKaBe NpeOuBaIMIITa Jy)KHIKA KapaKTepUCTUYHe
npectanyje. C TUM y Besu, Knay3y/aa usyserka u3 wiaHa 20 ct. 1 3PC3, koja
Takohe MouMBa Ha NPMHIVITY HajONMDKe Bese, yKasyje Ha IOCTOjambe foceb-
HUX OKOZIHOCIiY KOje OTIpaBJaBajy leHy IPMMEHY — SPYTUM pedyMa, aTUIINY-
Hy cutyauujy. Ho, Mu Tparamo 3a HauesloM KojuM ce HajedukacHMje MOXxe
MONYHUTH NpaBHAa Ipa3HMHA Yy TUINIMYHUM CHUTyalujaMa, jep je y aTUIIN4-
HUM OKOJTHOCTMMA CBAaKaKO IIPMMEeH/bMBA KjIaysyia musyserka. [Ipema Tome,
omnpefe/byjeMO ce 3a IpUMeHy IPMHIUIIA HajommKe Be3e, KaO IMPUMApPHOT
Hauera MehyHapogHOr MpMBATHOT IpaBa, YMeCTO IpaBa Jip)KaBe IpeOuBa-
JIMIITA Ny>KHUKA KapaKTepUCTUYHe IpecTanyje (TpacTuja — IOBepeHnKa). Y
MICTO BpeMeE, OBMM Haue/IOM IIOCTVDKE Ce U IIPaBHA CUTYPHOCT, T€ UCIYIbaBajy
OIpaB/laHa OYeKMBama CTPAHAKa, jep je M3BecHuje la he oHo ymyTuTn Ha
IIpaBo JIp>KaBe Koje II03Haje YCTAaHOBY TPAcTa HETo Hauyeo IpMMeHe IIpaBa
IpXKaBe IpeOUBAINIITA JY)KHUKA KapaKTepUCTUYHe IIpecTalje.

Takobe, Tpeba mary y BUAY Aa yroBOp HuUje je[IHM IIPaBHM OCHOB 32
HacTaHak TpacTa. CTBapame KOMM3MOHe HOpMe Koja 61 [103Bo/baBaa u36op
MEpOJABHOT IIpaBa Te JpyTe CaydYajeBe 3aBYCHU Off IPUMMEH/bUBOCTY Hayesa
ayTOHOMMje BOJbe Y IOIey KOHKPETHOT IIPaBHOI OCHOBA TpacTa M3 yI/a
3PC3-a. Y Hamoj Teopuju MehyHapogHOr mpmBaTHOT IpaBa, OBO Hadeo
HUje TIpeno3HaTo Kao Haveno 3PC3-a,%* a momnoxmo je muckycuju aa mu ce

81 Yn. 7 Kousenunje Tpacr.
82 Ynm 6 ct. 1 KonBernnuuje Tpacr.
83 Y. 6 ctT. 2 Konsennmje Tpact.

84 He mommmy ra Hu axtyenHu Bogehm ynbenmiym MebyHapopHor mpuBaTHOr IpaBa
(M. Cranmsykosuh, M. XXuskosuh, 66-68; Tu6op Bapann, Bepuager bopgam, Tlamo
Kuexesuh, Bragumup Ilasuh, MehyrnapogHo upueaitino aipaso, 21. usname, Beorpap,
2022, 78-79; C. Hopbesuh, 3. Memkuh, 30-31).

536



Tpact - 3ajemHNYKM 132308 rpahaHCKOr MaTepujagHOT MpaBa

0 IBEeMY MOXKe TOBOPUTHM Kao oIuTe mpuxBaheHOM Hayeny 1 M3 yIia Hadena
mebhyHaponHor mpusatHor npasa.®’ [leTuMIIHO pelere Moxe ce TpoHahu
y HaueluMa IpaBHOT nopetka Peny6muke Cpouje 6ynyhu na je ayronommja
BO/be IJIABHY IPUHIVII Haller 0OMMralMoHOr MpaBa ¥ TO y Jiely O YTroBO-
puma.3® Kao mro je ykasano, ayToHOMMja BO/be 61 ce MITaK MpUMeUBATA y
M€pHM Y K0jOj TPacT IIOYMBA Ha YTOBOPY, IITO OATOBapa OCHOBHO] 3aKOHCKO]
KOTU3NOHOj HOpMu 3a yroope.®” Vcmem Tora, cMarpamo ja ce Haueno
ayTOHOMMje BO/be MOXKe cMaTpaTu u HademoM 3PC3-a, anu y fomMeHy yro-
BOPHMX OJJHOCA, Ca M3y3€TKOM OHMX KOj/ C€ OJJHOCE Ha HEIMOKPETHOCTH.

MebyTtum, TpacT HMje peTKOCT HM M y MaTepuju HacnehuBama Kasa
Ce MOXe YCTaHOBMTHM 3aBemTameM.” Bymyhu ma 3PC3 e mossomasa

85  AyToHOMMjy BO/be Y TOM KOHTEKCTY He IOMUEY Hu loMahyt ayTopu Koju y ce fieTa/bHMje
6aBUIV aHA/MM30M Havena MehyHapogHOT IpMBaTHOT 1paBa y okBupy 4iana 2 3PC3. C.
Bopbesuh, 3. Memkuh, 20-23; CraBko Hopbesuh, ,Teneonomka pegyKiyja KOnMusuo-
HUX HOPMM M TIONyhaBake IPaBHUX IpasHMHA ¥ 3aKOHY O pellaBamy CyKoOa 3aKoHa
ca TIponucyuMa IpyTux 3eMamba“, 360pHuK pagosa Ilpasnoi dakynitieitia YHuseepsuitieiia
y Hosom Cagy, 6p. 2/2019, 476-478; CnaBko Dophesuh, Yiisphusarwe u iioiywasare
ApasHux ApasHuHa y 3aKoHy o peuiasarby cykoba 3aKoHa ca Upouucuma gpyiux semmwd,
Kparyjesan, 2020, 56-63.

86 ,CrpaHe y 06/1MraLjioHMM OFHOCKUMA CY CTI0OOJIHE, Y IPaHUI[aMa IIPUHYAHUX IIPOINCA,
jaBHOT TmopeTKa M Bo6pux obmyaja, Aa CBOje OJHOCE ypefe MO CBOjOj BOBU', 3aKOH O
obnuraryonum ogHocuma, Crymbenu nuciti COPJ, 6p. 29/78, 39/85, 45/89 - ognyxa YCJ
u 57/89, Cnyxbenu nuciti CPJ, 6p. 31/93, Cnymbenu nuci CLI, 6p. 1/2003 - YcraBHa
nosesba 1 Crymbenuy inacnux PC, 6p. 18/2020, ur. 10.

87  Tome y mpmmor uae u popMynanuja KOMM3NOHe HOPMe O M360Py MepOTaBHOT ITpaBa 13
yrmana 19 3PC3 xoja je, ommrta 1 IpUMeH/bYBa Ha CBE BPCTE YTOBOPA, KAKO MMEHOBAHE,
TaKo U HeVIMEHOBAHe.,

88 ¥ cxmapmy ca wranom 21 3PC3. Muxajno Juxa, Tamo Knexesuh, Cpban Crojanosuh,
Komeniiiap 3akona o mehynapogHom iipusaitinom u ipovecrom tipasy, beorpag, 1991, 83.

89 Xamka KoHBeHIHja 0 HacnehuBamwy 3a0cTaBIITYHE YMp/uX muia us 1989. ropune (Con-
vention of 1 August 1989 on the Law Applicable to Succession to the Estates of Deceased Per-
sons), Majia Hije CTYIIIJIAa Ha CHAry, Cafip>kKu Ofipefi0y o TpacTy y MaTepuju Hacnehusarma
y w1 14. HacympoTr ToMe, TpacT je MCK/bydeH M3 IIOba IpuMeHe Ypembe 650/2012
Esporckor Ilapmamenta u CaBeTa O Ha/JIKHOCTM, MEPOJABHOM IIpaBy, HIPU3HAY
U U3BpIIEIY OIyKa M IPUXBATAHy ¥ U3BPIIEHY ayTEHTUYHNX MHCTPyMeHaTa y
Mmarepuju HacnehuBama u crBapame EBpomckor ceprudukxara o Hacnehusamwy, wi. 1
cT. 2 Tau. (j) u peuntan 13 (Regulation (EU) No 650/2012 of the European Parliament
and of the Council of 4 July 2012 on jurisdiction, applicable law, recognition and enforce-
ment of decisions and acceptance and enforcement of authentic instruments in matters of
succession and on the creation of a European Certificate of Succession, O] L 201, 27. 7.
2012). Ilopehema panu, nako ce He oZHOCH Ha HaclehuBame, Bpeau HaIOMeHyTH fia Ce,
y oxBupy Mehynapoguor mpusaTHor npasa EY, Tpact jama y Ypenbu Bpucen I recast,
moHeToj y chepu MehyHaponHe Ha[/IXXHOCTH, IPU3HAHA M U3BPILIEHA CY[CKUX OFTyKa
y rpabanckoj u tproeuHckoj marepuju (Regulation (EU) No 1215/2012 of the European
Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters (recast), O] L 351, 20. 12.
2012), yn. 7 ct. 1 Tau. (6)). Vimak, HacTaHak TpacTa 1 ofgHOCK usMeDy cernopa, TpacTuja
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ayTOHOMMUjy BO/be OCTaBuOIa (professio juris),’’ MPUHIUT ayTOHOMMUje BOJbE

3a Hac/eHe OJJHOCE HUje 3aKOHCKO Haderno, Beh je To Haueno mpuMeHe mpa-
Ba [P>KaB/baHCTBA. YIUTHO je Ia /I Hadelo ayTOHOMMje BOJbE Yy MaTepuju
HacnehuBama MoO)XKeMO IpMXBaTUTM Kao omnmre mnpuxsaheHo Hadeno
MebhyHaponHor mpuBaTHOT npaBa. CaMuM TUM, TaKaB UCXOf, OM y IPVINYHO]
MepH OfCTYIIA0 Off 3AKOHCKMX HaueIa, IITO HUje CIy4aj ca JPyTMM Hade/lnMa
MebyHapopgHOT IpMBaTHOT IpaBa Koju ce Hajuelrhe pasMaTpajy MPUINKOM
anammse wiana 2 3PC3.°! 3axmyuyjemo a u360p MepoyraBHOT Mpasa (Kaja je
YTOBOp IIPaBHM OCHOB TpacTa) M/Miu IpuMeHa Hadea Hajommke Bese (Koje
MO)Ke TIOIIYHUTM IpPaBHy IpasHMHY 6e3 0031pa Ha IPaBHM OCHOB TPACTa)
MOTY /la OfITOBOpeE M3a30BY KOj! HacTaje IIPUIMKOM ofipehnBama MepogaBHOT
IpaBa 3a HaCTAaHAK TpacTa. JImak, morpeba 3a MHTEPBEHLINjOM Y KOITUSVOHO]
cepn, ypehenoj onpenbama 3PC3-a, Huje IpUOpUTETHA jep 3aKOHCKe KO-
NM3MOHE HOpMe IIPMMebYjy HalllM CyACKM MIM YIPaBHM OpTaHM CaMoO OHJa
Kajla MEPUTOPHO OfIy4yjy O HEKOM IUTawy MehyHapogHOT IpUBaTHOT IIpa-
Ba. Bynyhu fa Tpact jomr yBek Huje yBefieH y oMahe CyncTaHIjaIHO IpaBo,
U3JIOXKeHa JJieja MOXKe TIOCTY)KUTH Y CIy4ajy Ja ce pasBoj gomaher nmpaBHOT
CHCTeMa, Y HEKOM TPEHYTKY, OKpeHe 1 0BOj ycTaHOBM. OBO TUM IIpe IITO ce
MIVPY KPYT Ap>KaBa eBPOICKO-KOHTMHEHTA/THOT IIPAaBHOT CUCTEMa Koje YBO-
Jie TPacT WIN beMy oArosapajyhe mangane (Hajuemthe, (bmnyumjy)gz KOjuMa
JICTOBpeMEeHO pellaBajy u mpobnem cymncrurynuje. VHcnmpanuja 3a oba-
KBY IIPOMEHY y [ip)KaBaMa Koje IIPUIIafiajy UCTOM MIMpeM IPAaBHOM CUCTEMY
kao u Cp6uja, 6wna je ynpaso Komsenmuja Tpact.”” Vako je mpemmoskeno

u 6eHeduuMjapa TpacTa UCK/bYIEHN Cy U3 MO/ba IpuMeHe Ypenbe Pum I o MepomaBHOM
ImpaBy 3a yroBope (kao Ypenbu xoja je kommneMeHTapHa Ypenou Bpucen I recast), Regu-
lation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations, O] L 177, 4. 7. 2008, 4. 1 mapa. 2(h).

90 Konusnona HopMa 3a Hacnehusamwe us wiana 30 ct. 1 3PC3 npepsuba nmpumeny mpasa
Ap>XKaBe Ap>XKaB/baHCTBA OCTaBMOLIA Y TPEHYTKY CMPTU.

91  C.Bophesuh (2020), 47-56.

92  3amyHy IMCTY OBMX JipXKaBa BUIETH UCTPaXXMBambe Koje je HelaBHO CIIpoBea 1 objaBmia
Xamka koHdepenmmja 3a mehyHapogHo npusarso npaso (Hague Conference on Private
International Law, 1985 Trusts Convention: Updates and possible future work: Prelimi-
nary Document No 10C of December 2022), 2022, Hague, gocTynHo Ha appecu: https://
assets.hcch.net/docs/840bd044-9676-4243-bf85-feb849841d54.pdf8-10, 10. 9. 2024, 8-10.

93 YV Tom cmucny, Konsennuja Tpacr ce HasuBa 1 ,KaranusaropoMm” Beher okperama
Jip)KaBa eBPOIICKO-KOHTMHEHTATHOT IPaBHOT cucTema tpacry. David Hayton, How has
the trust come to have a role in civil law jurisdictions, Remarks By The Honourable Mr
Justice David Hayton, Judge of the Caribbean Court of Justice, on the occasion of The
CALCA Conference in St Maarten at the CALCA Conference, Caribbean Court of Jus-
tice — The Trust of as the Modern Vehicle for Investment and Estate Planning in Com-
mon Law and Civil Law Countries, St. Maarten, 2016, focTynHo Ha agpecu: https:/ccj.
org/wp-content/uploads/2021/03/Remarks-by-Mr-Justice-David-Hayton-at-the-CALCA-
Conference-in-St-Maarten_20161027.pdf, 20. 9. 2024, 1.
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pelieme npobnema de lege ferenda xKOpucHO, TIMe HUCMO KOpakK OMvKu m3-
JIacKy U3 TeroOHe CUTyalMje Koja je KOfj HaC TPeHYTHO aKTye/lHa — IpyXKatbe
iejcTaBa TPacTy Koju je Beh HacTao y MHOCTPAHCTBY.

VI KonBennmja Tpact - moryhe pememe npo6mema

ITpepnoct Konsennuje Tpact ornena ce yrpaBo y TOMe IUTO Ce IOMe
BemITO M3beraBa IpMMeHa CYNCTUTYLMje y CAydajy fa TpacT Tpeba na
IpousBefie [ejCTBO Y ApyKaBM KOja IIO3HAje Ty YCTaHOBY, /i je Jpyradmje
ypebyje, kao n onpa kaga fomaha ap>kaBa yommTe He IO3HAje TPACT, @ MPO-
Bepa (yHKLMOHA/IHe eKBMBajleHIuje HeMa pesynrara. C o63upoMm ma 6u
pelaBame Mpo6eMa CycTUTYIVje TPAcTa 3aCUIy PHO IO pasyMeBasIo 3a/-
pame, Y 3HaTHOj MepM, y HaIlVIOHa/IHAa CYICTaHIVjalHa npasa (mro Xamka
KoHepeHIMja, 0 IPaBUY, Texu fa usberne),’® mpuberno ce gpyradnjem
npuctyny. Konpennujcku MexaHusaM HeMa 3a IW/b fla MTHKOPIIOPUILE TPAcT
y IIpaBHE CUCTEME JIP)KaBa KOje ra He ITO3Hajy, HUTU IIPETEeHNIyje a UM IIpY-
I CMEpHMLe O IOIyHaBaly IpaBHe IPasHUHE. YIPaBO CYIPOTHO, OHa
omoryhaBa fia ce y HOTIIyHOCTM M30€rHe CyodaBame ca IpO6IeMOM IpaB-
He IIpasHIMHe, IyTeM HENOCPENHOT NpU3HaIba TpacTa Ba/baHO HACTA/IOr y
CK/Iafly Ca KOHBEHIVjCKMM KOJMM3MOHMM HOpMaMma, aJ/l U PasHOBPCHUM
OrpaHMYemMMa KOja MMajy yIOry KOHTPOJHOT MEXaHM3Ma M pPasfiBajarba
»>Bo0por* of ,,momer” Tpacra.

1. MepopmaBHO NIPaBo 3a TPACT — KOHBEHIIMjCKa peliemha

Y meny y koMe cMo pasMaTpany HadlMHe 32 NIOIyibaBatbe IIPaBHe IIpas-
HJHe y norieny KonusuoHe HopMme y 3PC3-y Beh cMo momeHynu pelema
Konsennuje TpacT — n360p MepomaBHOr IIpaBa Off CTpaHe ceTaopa (OCHUBa-
4a) U, CYNCUAMjapHO, IpYMEHa IIpaBa Jip)KaBe ca KOjOM IIOCTOjU Hajommxa
Be3a.”® V360p MepomaBHOT mpaBa Moxe OWUTH M3pUUUT WM mpehyTaw.

94  CymporHu mpuMepu cy Mano6pojan. Tako IIpoTokon o MepoaBHOM HpaBy 3a obaBe-
3e usapkaBamwa ypebyje, y onpebeHoj Mepyu, HauMH ofMepaBama BUCHHE M3JIP)KaBamba,
Cnymbenu inachux PC — Mehynapogru yiosopu, 6p. 1/2013, un. 14; KonseHiuja o Ha-
IIeKHOCTH, MEPOJJABHOM IIPaBY, IPU3HAGY U U3BPIIEIbY OTyKa U capaiibyl Y MaTepuju
ponuTe/bCKe OATOBOPHOCTH 1 Mepa 3a 3aIUTUTY fAelie npeasuba oapendy mo kojoj ce mpu-
JIMKOM crpoBobera MpUHYTHOT U3BPILIeHha MOpa BOAUTI pauyyHa O HajO0o/beM MHTepecy
meteta, Cnymobenu inachux PC - Mehynapogrnu yiosopu, 6p. 20/2015, 4. 28; KonBeHnuja
o MehyHapogHOM U3ApKaBamy felie ¥ JPYTUX WIAHOBA IIOPOAMIIE CafpXKU Ofpendy y
K0joj ce HaBofie Mepe U3BpLIea Koje Ip)KaBe YTOBOPHMIE MOPajy 06e30eUT y CBOM
nporiecHoM mpaBy, Crysbenu inachux PC — Mehynapoghu yiosopu, 6p. 4/2020, wr. 34 cT.
2.

95 Kako ux yrueyarsuBo Hasusa Xejision. D. Hayton (2014), 96.

96 Yn. 6 Kousenunje Tpacr.
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Y mocnemmeM cnaydajy, u360p MOpa INPOM3MIAsUTU M3 aKTa KOjUM ce
yCTaHOB/baBa TPACT WIM MMCMEHA KOjUM ce MOTBplyje meros HacTaHak, C
TUM IITO Ce NPWINMKOM yTBpbuBama mpehyTHo usBpuieHOT M360pa Mepo-
JIABHOT TIPaBa MOTY Y3€TH y 0631 1 OKOMHOCTH C/Tydaja aKo je HEeOTXOMHO.
Haume, 0614IHO ce TpacT OCHMBA aKTOM Y NMUCAHOj GOPMI, /TN HIje PETKOCT
HU Jla HAacTaje yCMEHO WM, CIMIHO TOME, U3JIBajalbeéM U NPENAjOM CTBAPU
TpacTujy, Kaja je, 3a norpebe npumene Kouseniuje TpacT, HeonxonHO fa
6apem 6yne moTBphen y mucanoj popmu.’® OBakso perneme je mocneaua
tora mro ce Konsenmyja TpacT npuMemyje caMo Ha OHe OOJIMKe TpacTa Koju
Cy HacTanym KoOpOBO/BHO (BO/BOM CeT/IOpa-OCHMBAYA) 1 KOju €y HoTBphenn
y mucanoj dopmn.”® Ha Taj Haunn je us noma npumene Kousenmyje ratione
materiae VICKJby4€H TPacT KOjU HacTaje OMIYKOM Cyha/gpyror HaIex-
Hor opraHa (judicial trust)'% yn HEIIOCPeJIHO Ha OCHOBY 3aKoHa (statutory
)10 anu ce mpumena KomBeHumje MoXke MOCEOHOM M3jaBOM MPOIIN-
putu U Ha oBe BpcTe TpacTa.'’? YKONMKO MepoaBHO TPaBo Huje M3abpaHo
WM je Y IUTamby IpaBo Koje He I03Haje TPacT, IpUMembYje ce IPaBo ApKaBe
ca KOjoM IIOCTOju HajOrKa Be3a.'%® Kako 6u ce Ip>KaBe eBPOIICKO-KOHTU-
HEHTA/IHOT IIPaBHOT KpyTa IIOIITefie/ie HelOyMUIIa O YTBphuBamy Hajommke
Be3e IOBOZIOM YCTaHOBE KOja MM je Helo3HaTa, TBopiyu KoHBeHIMje yKasyjy
fla TOM IIPUINKOM HAPO4UIio MOXe OUTY Off 3Hayaja MeCTO YIpaBjbarba
TPACTOM Koje je ofpenno ceTnop (OCHMBAY), MECTO Ha/laKewa CTBApU Koje
ynase y tpacrt, yobuuajeno 6opasumre'®* umn mecto mocnosama Tpactuja

97 Yn. 6 ct. 1 Konsennmje Tpact.

98 Kako mnojammana gon Osepbex y cBoM Mzsewitiajy, opa onpenda Konseniuje Tpact je
MHCIVpucaHa BprceckoM KOHBEHIINjOM O IIPU3HAY M M3BPLIEHY OfTyKa y rpabaHckoj
M TProBUHCKO] Matepuju (tajamsa EE3 je mokymana fa, myTeM MehyHapomgHux yro-
BOpa, AeMMMUYHO YHUUKYje MaTepujy MehyHaponHor nmpusarHor mpasa 6yayhu fa je
opnamheme Ja HEMOCPENHO TO UMHU CBOjUM CeKYHFAPHUM 3aKOHONABCTBOM HO6MIIa
Amcteppamcknm yrosopom). A. E. von Overbeck, 381.

99 Y 3 Konsenuuje Tpacr.

100 Cygpckm TpacT He HmofpasyMeBa CaMO TPacT Y IOTIYHOCTM HaMeTHYT OIJIYKOM CYAa,
6e3 063upa Ha IOHaIllAlbe CTPaHaKa, Beh U cy4yajeBe Kafa ce BO/be CETIOpa U TPAcTHja
He IIOKJIalajy, Te jé 3a HaCTaHaK TPacTa HeOIXOJHa MHTEePBEHLMja Ha/IJIeXHOT OpraHa.
D. Hayton (2014), 82.

101 A. E. von Overbeck, 380.

102 Yn. 20 Konsennuje Tpact. Monaxko, Jlykcem6ypr, Kumap, Kuna (yxmydyjyhn u Xonr
Kour), Kanaga (y omsocy Ha Anbepry, Bpurancky Komymo6ujy, Hosu BpyncBuxk,
Ibydaynpnens n Ocrpso Ilpunna Ensapna), xao n Yjegumeno KpameBcTBO McKOpH-
cTute ¢y oBy MoryhHoct u mpoumpuie npuMeny KonseHuuje Ha cypcku tpact (judicial
trust). Bumetu Status table cexnujy, moctynmHy Ha appecu: https://www.hcch.net/en/
instruments/conventions/status-table/?cid=59, 10. 9. 2024.

103 YnaH 6 cT. 2 'y Be3n ca wi. 7 cT. 1 KonBenunje Tpacr.

104 KouseHnuja TpacT roBopu 0 60paBUILITY TpacTuja y oBoM WiaHy (place of residence...),
am ¢pon Oseplex y KOMeHTapy WiaHa 13 mojamrmaba Ja ce HOX THM IOApasyMeBa
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(oBepeHKa), Te IM/bEBM TPACTA M MECTA HUXOBOT MCHyHema. > Y ca-
KOM CJTy4ajy, JO3BO/bEHO je Lielae MepOJaBHOr IIpaBa (depecage) MOTOTOBO
y HOIJIefly yIpaB/bamba TpacToM, 6e3 063upa jja 1 je To murame ypeheHo
TIPAaBOM IO KOTa Ce JIONUIIO ayTOHOMUjOM BO/be W HajomuxoM Besom.!%
IIpaBo 1o koMe je TpacT IpBOOKUTHO HacTao oapehyje u MmoryhHoCT KacHuje
IIpoMeHe MepOJaBHOT IIpaBa y Ie/IMHY WIN CaMo 32 IOjefiiHe aclleKTe Tpa-
CTa aKo je MCIpPBa JIOIUIO IO IieNara MepofiaBHor npasa.'’’

MepopaBHO mpaBo moce6HO oOyxBaTa HNUTama Koja ce OFHOCE Ha:
oppebuBame TpacTuja, HEroBy OCTaBKY M OIO3UB; HOCEOHY CIIOCOOHOCT
fla MCTYIa Kao TPpacTy; NpeHollele QyHKIMje TpacTuja, MehycobHa mpasa
u obaBe3e TpacTuja; IPaBO TPACTHja A Y MOTIYHOCTH WK AETUMUYHO Jie-
JeTypa BplIeme CBOjux opnamhema 1M U3BpIIebe CBOjuX 06aBe3a; IpaBo
TpacTHja Jja yIpasjba U paciionake MMOBMHOM TPACTa, Kao 1 fla CTUYe HOBY;
fla ce crapa o HamIaTu ob6e3beheHNX MoTpakMBama Koja Cy [ieo0 MIMOBMHE
TpacTa; IpaBO TPacTHja Aa MHBeCTMpa. MeponaBHUM mpaBoM obOyxBahena
Cy joIIl ¥ IWUTama OrpaHNYera Tpajalba TPacTa U OBJaIIhema TpacTuja Aa
pesepBuIlie IPUXOfie TPACTA, OFHOC TpacTuja u beHeduijapa (KOpUCHNKA),
YK/bYy4yjyhu mudHy OfroBOpHOCT TpacTuja GeHedmiujapy, M3MeHe U Ipe-
CTaHaK TpacTa, PaclofieNy MMOBMHE TpPacTa, Te OfTOBOPHOCT TpacTuja 3a

ynpassbatbe Tpactom. !

2. IIpnsHame TpacTa — KOHBEHIIMjCKA pelliemha

Ynan 2 Konsennyje TpacT cTunynmcaH je Tako fa 06yXBaTy pasimdm-
Te T0jaBHE OO/IMKe TPpacTa M HeroBor NMPAaBHOT AejcTBa npeMa TpehuMa (1mo-
ce6HO TpeMa MuHUM TIoBepuonmMa Tpactuja).!? Cymruncke kapaxrepn-
CTUKE IIOApasyMeBajy fia je MMOBMHA KOja je caCTaBHU JIe0 TpacTa U3JBOjeHa
U He y/Iasy y MMOBUMHY TPacTHja MAKO jeé BIACHMUK Te M3JBOjeHE MMOBUHE
TPACTU WM JPYTO JIUIle Y MMe TpacTyja (Kao IITO je TO, PelyMO, 3acTyIl-
HMK TpacTHja y yAemMa y jaBHuM npenysehnma). Konsenmmja Tpact ce He
npuMemyje aKo TPacTy MCTYIAa Kao IyHOMOhHMK ceTiopa KOju 3ajp)KaBa

1BEroBo yobuuajeHo 6opasuiure. A. E. von Overbeck, 397 (mapa.122).
105 Y. 7 cr. 2 KonBeruuje Tpacr.
106 Ynan 9 Koneennumje TpacT.

107 Y. 10 Kousennuje Tpact. OBa ofpen6a je mocnenuiia yobyudajeHe IyroBe4HOCTH jeHOM
3aCHOBAHOT TPACTA, T€ Ce, TOKOM HeTOBOT ITOCTOjakba, MOXKe MOjaBUTH II0Tpeba 3a mpo-
MeHOM IpBOOUTHO MepopaBHor npasa. A. E. von Overbeck, 392.

108 Yn. 8 ct. 2 KonBenumje TpacT. MepoaBHO IpaBO MOXKe YpefUTM ¥ ApYyra IUTamba,
6ynyhu na je y oppen6u un. 8 Konsennuje TpacT HaBefieH MMHVMA/THY 00JIM MepOZaB-
HOT IIpaBa.

109 D. Hayton (2014), 61.
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npaBo ceojune Haj uMosuHoM.!'” OBa WbyuHa KapakTepucTuka y moreny
U3JIBOjEHOCTY MMOBUHE TPAcTa y OJHOCY Ha MMOBMHY TPacTHja KOju MOXe
OUTH, y TOM CBOjCTBY, TYXXWIAIl WAV TY>KeHV, OJHOCHO Jia C€ y CBOjCTBY
TpacTUja MOXKe IIOjaBUTY IIPef jaBHUM OeNTeXXHMKOM WU APYTUM CITyxOe-
HVIM JIUIIeM, IMPeKTHO oMoryhaBa u mpusHame TpacTa 3aCHOBAHOT y IAPYTOj
Ip>KaByU YTOBOPHUIINL.

O6uM mpusHama TpacTa 3aBMCH Off TOra Kako ra ypebyje meponas-
HO TIPaBO JM HAPOYUTO OOyXBara NPaBUIO [ja JMYHY IIOBEPMOLY TpacTuja
HeMajy IpaBHa CpefcTBa IIpeMa MMOBMHM TpacTa. VcTo Tako, MMOBM-
Ha TpacTa Mopa ONMTM OfBOjeHa OJ JMMOBMHE TPacTHja aKo OH OaHKpO-
THpa WM IIOCTaHe VHCOJIBEHTAaH, a M3[BOjeHa je M y OJHOCYy Ha OpavHy
VIMOBVMHY TPacTHja M HETOBOT CYIPYXXHMKA, OJHOCHO OCTaBMHCKY Macy
tpactuja. Takobe, MMoBMHa TpacTa Moxke 6utyu mospaheHa axo je TpacTy,
kpiehy o6aBese, CjeIMHNO MUMOBUHY TpacTa ca COICTBEHOM WIIN je MMOBM-
Hy oTybmo. Y mocnenmweM cnyudajy, npaBa u ob6asese Tpeher mma-gpyxaora
MMOBJHE TpacTa He ypehyje mpaBo mHauye MepoaBHO 3a TpacT Beh Mepo-
JIaBHO TIOCTaje MpaBo Ha Koje ymyhyje konmusuona Hopma ppkase cyma.'l?
Y MOCTYIKY perucrpalije MMOBIHE IIPU3HATOT TPACTa WM UCIPaBa O Bla-
CHMIITBY, TPACcTV MOXe JMICTYIIaTU y TOM CBOjCTBY aKO TO HHUje 3abparmeHO
WIX HMj€ Y HECKIafly ca IMpaBOM Jp)KaBe Perucrpanmje. YKOIMKO ce MIIaK
TakaB IpoOreM jaBu (0OMYHO 3aTO IITO JAp>KaBa perucTpanyje He MO3Haje
TPACT), OHJA Ce PETVCTpalyja CIIPOBOAM HA HAYMH KOjM je IOTOfIaH IO IIPaBy
IpXaBe perucrpanyje u omoryhasa fja ce IOCTOjalbe TpacTa y4MHM jaBHO
TOCTYIIHNM. 3 TIpaBo apsxase peructpauuje onpebyje nuije koje Moxe Tpa-
XKUTH Ja ce TOAATaK O IOCTOjalby TPAcTa YUMHY jaBHO JOCTYIIHUM, Kao U
cBe JofaTHe pOPMATHOCTH KOje TOM IPWINKOM TPAacTy WIIY OBO APYTO JIUIie
Mopajy ucriyrnti.'* Perncrpanmja Tpacta ce Moxe IolaTHO OrpaHMYUTH Y
3aBJMCHOCTM Off MICXOfJa HeTOBOT IIPU3HAIba.

KonBennuja TpacT orpannyaBa npu3Hame TpacTa pasInduTUM MeXa-
HM3MMMa MehyHaponHor mpuBaTHOr npaBa. IIpe cBera, Ipu3Hame ce MOXe
OflOUTY aKO Cy CBYM OMTHMU €/IeMEHTM TpacTa, U3y3eB M360pa MepOmaBHOT
IpaBa, MecTa yIpaB/baba 1 yoOudajeHor 60paBUIITa TpacTuja, OmKe mo-
BEe3aHN ca IIPaBOM JIp)KaBe KOja YOIILITe He IIO3HAaje TPacT Mam OapeM He
nosHaje Taj o6mik Tpacta.''> ®on Osepbex mojaimmara a ce MO GUTHIM
elleMEeHTUMa NOCeOHO MOTY MMAaTU y BUAY Jp)KaB/baHCTBO WM YOOMdYajeHO
OopaBuILITe MHBOIBUPAHNUX JIMIA, OJHOCHO MECTO Haja)Kemha MMOBUHE

110 Ibid., 63-64.

111 Y. 11 c1. 2 KonBennyje Tpact u weros komenrtap y A. E. von Overbeck, 394.
112 Y. 11 c1. 3 KonBenuuje Tpacr.

113 Yn. 12 KonBennuje Tpacr.

114 A. E. von Overbeck, 396.

115 Yn. 13 Konsennuje Tpacr.
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TPACTa, Kao 1 Jla pe/leBaHTHY TPEHYTAK KaJla Ce BPIIM IPOIleHa OBUX efieMe-
HaTa HUje Be3aH 32 MOMEHAT HACTaHKa TpacTa Beh 3a TpeHyTak mpusHama.''®
Orpannderma NpUINKOM IPU3HAMa TPAcTa 3aBUCE U Off OTPaHNYEHa y I0-
I7Iely MepOfIaBHOT IIpaBa 3a TpacT. Hamme, pagy samTurte MMIIepaTMBHUX
HOpMU JipXaBe dopyMa WIM IIpaBa Apyre Apskase (y 3aBUCHOCTM OF TOTa
Koje je Ofl OBMX IIpaBa MepPOJABHO IpeMa KOJMM3MOHMM HOpMaMa JIp>KaBe
Cyha), MOXe ce OffOuTM IpU3HaIe TPAcTa y ey fiejCTaBa TpacTa y IOIje-
Iy 3aIUTHUTE Jelle ¥ MOCIOBHO HECIOCOOHMX JIMIA, TMYHUX M MMOBMHCKMX
mejcTaBa Opaka, HacJAe[HMX IIpaBa, IIOCEOHO IIpaBa Ha HYXXHU [0 CYIpy-
JKHMKA ¥ CPOJJHMKA, NIPEHOLIemha IIPaBa CBOjUHE U NMOTPaKMBalba, 3aLITUTE
HOBepUIalia y C/Iy4ajy MHCOMIBEHTHOCTH, Kao M 3amrTuTe Tpehmx mima koja
cy mocrymana y mo6poj sepu.'’’ C o63upom Ha TO ma mmcTa fejcraBa Ha
KOje ce MOTy OJJHOCUTU MMIIepPaTVBHe HOPMe Pe/IeBaHTHOT IIpaBa HUje KO-
HayHa, OBaj KOHBEHIMjCKM 3AIUTUTHY MEXaHU3aM MMa M CBOjy cnaby Tad-
Ky. Kaxo je Beh nmpumeheHo, HaBeneHa oxpenbda moxke 6utu MohHO opyxje
Y PyKaMa HelpujaTe/bCKi HaCTPOjeHOT cy,tu/xje.118 Y uumy cpedaBama Tak-
Bor ucxopa, Kousennuja Tpact npensuba o6aBe3y ga opran xoju je on6mo
IpU3Halbe TPacTa M3 OBMX pasJiora ITOKYyIIa fa oMoryhm jejcTBa TpacTy y
CKJIaJly ca HaMepOM CeT/IOpa Ha APYTH MOrOfjaH HauMH.  ~ Ped je 3ampaBo o
jennHoj curyanuju kaga Kormsennmja TpacT momymira ImpuMeHy NpMHINIIA
€KBMBAJIeHLIMje, OJHOCHO cyHCTMTyquy.120 VY3 TO, MpU3Hame TpacTa Orpa-
HUYEHO je M HOpMaMa HemocpejiHe MpuMeHe Apxkase cyma,'?! mok ce oba-
KBe HOpMe Tpehe fp)kaBe MOTY y3eTu y 063up IOJI YCIIOBOM Ja Ap’kaBa yro-
BOPHNIIA HIje TOCe6HOM 13jaBOM TakBy MoryhHocT oTkonmma.'*2 Takobe,
TIpU3HAE TPACTA MOXKe Ce CIPEYNTH U KIAy3y/IoM jaBHOT MopeTKa. >

Hacynpot noomrpaBamby MexaHM3Ma IpU3Haba yBeeH je MPUHINIT
IpyMeHe MOBOJbHUjET IIpaBa y IOIeAy MOryhHOCTM 3a NIpu3Hame TpacTa
(mauerno favor recognitionis)'** xoju ycnoctasma paBHOTEXY M3Mehy motpete

116 A. E. von Overbeck, 397.
117 Yn. 15 cr. 1 KonBeruuje Tpacr.
118 A. E. von Overbeck, 401.
119 Yn. 15 cr. 2 KonBennumje Tpacr.

120 A. E. von Overbeck, 403. Ilpunnun exsusaneHuuje gor Osepbex y KOMEHTapy OBe
ozipen6e HasuBa ImpyarohaBamem, Myuciehy Ipy TOM Ha TeXHMKY KOjy CMO M3/IOXKU/IN
Ka0 CYICTUTYLIH)y.

121 'V cmmcny TpacTa, y HOpMe HelocpefHe puMeHe Hajyemhe craziajy ogpenbe kojuma ce
3abpamyje U3HOIIEHEe KyITYPHUX F00apa, Kao ¥ IPaBU/Ia KOjUMa ce IITHUTE IOTPOLIaYN
u 3anocnenu. D. Hayton (2014), 93.

122 Yn. 16 KouBenumje Tpacr.

123 Y. 18 KonBenumje Tpacr.

124 Yn. 14 Konsennuje TpacT. VicTv IpMHIWII IPKUCYTaH je M Y MOCTIENHOj JOHETO) XaIIKOj
KOHBeHIMju — KOHBEHIMj¥ O NMpU3HaWY M M3BPIIEHY CTPAHUX CYACKUX OIyKa Y Ipa-
hanckoj n TproBunckoj marepuju us 2019. rogune, wi. 15 (Convention of 2 July 2019 on
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la Ce 3aIITUTH MPABHU CUCTEM, [Ipe CBera, Ap>KaBe MPU3Haka, paBa Tpehux
mmua u 6eHeduuMjapa. Y OfHOCY Ha Hallle 3aKOHOIAaBCTBO Y MaTePHj! jaBHUX
¢duHaHCHUja 1 Ope3a, Off BEJIMKOT je 3Hadaja ofpef0a KojoM ce ClpedaBa Aa
MepOZIaBHO IIPaBO 1 IPM3Hame TPacTa NOCIYXXY 3a n3berapame miahama mo-
pesa (1 mpame HOBII, ofamM 61CMO) Tako IITO ce y wiany 18 Konsennuje
Tpact HaBOzY a OHA He yTKYe Ha oB/alhema Ap>kaBe Y HOPEeCKOj MaTepujIL.

VII 3akpyvax

Y TpeTeXXHOM Jiely €eBpOICKO-KOHTMHEHTA/THOT IIPaBHOT CUCTeMa
TpacT Huje mpaBHO ypebeH amm jecy, mo CTpyKTypu mim QyHKUMjU, BeMy
CIMYHM VIHCTUTYTH. Pas/MKoBame [[Bajy PasInMuUTUX CBOjHCKMX MHTepeca
Ha MMOBUHM TPAacTa KOJ BVX HUje HEOIXOfIHa, M TO MX Off TPacTa yHa/baBa,
[OK VX HaralleHa QUAyLMjapHA IPUPOA OFHOCA CBOjUX yYECHUKA HeMy
npubmokasa. OuaynyjapEn IpaBHU 110CA0, CTAPATE/BCTBO M 3acCTyIambe,
IJIOfIOY>KVBabe, HeKe BpPCTe MPaBHMX /IMILIA, y IPBOM pefly 3a/iy KO1He, Haces-
HOIIpaBHA CYIICTUTYIIMja, JIETaT M HeKa cpeficTBa obesbeherma morpaxupama,
II0 HEKMM CBOjUM KapaKTepyuCTMKaMa BeoMa Cy cau4Ha Tpacty. Ilo6pojann
MHCTUTYTH, CBaKM 3a cebe, MMajy JOAMPHE Tadyke ca TPacToM (CBaKako, U
OUTHe pas/uKe), a/lv CBe HBUX U TPACT IOBE3Yyje 3ajefHNYKa KOMIIOHEHTa—I10-
BEe3HMIJA: Pa3/iBajaibe yIIpaB/batba U paclojarama MIMOBIHOM, C jefjHe CTpaHe,
Off TIpMIafamka KOPUCTH, ¢ ipyre. Tako je ympap/bambe MMOBMHOM IIOBEPEHO
jemHoj 0coby — cTapaolly, 3aCTYIHUKY, QUAYLMjapy, YIPaBHUKY 3afy>KOu-
He, Y TPAcTy — HOBEPeHUKYy (frustee), y KOpUCT apyre ocobe — mruheHnka,
3acTymaHor, puaynmjanTa, KOPUCHMKA 3ay>KOuHe, Tj. OeHepuLMjapa/Kopu-
cHuKa Tpacta. Hapountum npaBuma u o6asesama (ogpebennm BorsoM Tpehe
ocofe, Ha IIpUMep, OCHMBaYa 3a[y>kOuHe, GUAyIMjaHTa, BIACTONABIIA, VN
3aKOHOM, Y CTapaTe/bCTBY, Ha IPMMep) YCIOCTaB/beH je Mehy cTpanama mo-
cebaH OIHOC NOBepema, Bepa y MoBepeHNKa fia he moBepeHOM My MMOBMHOM
yrpas/baty (10 IOTPeOy, ¥ pacIonaraTi) y MHTepecy [pyror Wim 3apaj om-
IITEKOPUCHE CBPXe.

Jla 6u ocHuBame Tpacta 6m10 Moryhe u BaH aHITIO-aMepPUYKOT IIPaB-
HOT CMCTeMa, MOTPeOHO je M3[BOJUTY HEroBe CYLITHCKE KapaKTePUCTIKE U
elleMeHTe, Off OHUX Koje TO HUCY, Beh cy pesynrar creryduyHOr MpaBHOT U
APYLITBEHOT pa3Boja mpasa common law. CTpyKTypanHe KOMIIOHEHTe jecy:

the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters) y
KOjy ce MOTaXKy BeluKe Hajie Kao ITI00aTHOM MHCTPYMEHTY 3a OJAKIIAHO IPU3HAIbE U
U3BpILEE OJNYKa ¥ PENaTUBHO MIMPOKOM CIEKTpPY rpal)aHCKMX ¥ TPrOBMHCKMX OHOCA.
OsBoj KouBeHuuju npucrynmnia je EBporncka yHuja, a o motpebu meHe parudukanuje seh
ce ropopu 1 y Penry6muim Cp6uju. ITosogom Te KonBenuuje, Cpbuja je 1o mpBu myT, Kao
caMOCTaJIHa JIp)KaBa, ¥IMajla CBOT IIpeicTaBHNUKa Y PajiHoj rpynu 3a weHy uspagy — npod.
np Majy Cranusykosuh (ITpaBuu daxynrer Yausepsurera y Hosom Cany).
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HaMepa OCHNBama TPAcTa, NpaBa u obapese cybjekaTa TpacTa ¥ MMOBMHA
KOja ce YHOCH y TpacT, KOja je yBeK OfiBOjeHa Off MIMOBMHE ITOBEPEHMKA, 3a-
TUM CBPXa OCHUBaIba TPAacTa M CY[ACKM MIM aJ]IMUHUCTPAaTUBHY HAI30p Haf
HoCToBameM NoBepeHnka. OBe eleMeHTe yoyaBaMo y jAeuHMLUjKM TpacTa
y Haupitiy 3ajegruuxoi pedpepeHiiiHOT 0K6UPA 3G e8POTCKO UPUBATHHO 1ipaso,
IPENIONIKY 32 €BEHTYalHO YjefHadaBarbe U CTBapame jeflHOT IPUBATHOT
npasa 3a Eepomy.

YuHy ce ma TpacT Moke M 6e3 [IBOJHOCTM CBOjUHE M PpasInyu-
TUX CBOjUHCKUX MHTepeca Ha ucrtoj ctBapu (legal ownership and equitable
ownership), KOju 4MHE IIPENO3HAT/BUBUM AHIIO-aMepPUYKN KOHIIENT OBOT
IIpaBa, /iy HUCY CIIOjUBY Ca HAYMHOM Ha KOjy Ce CBOjMHA CXBaTa y IIpaBuMa
KOja Cy ce 0O/MMKOBasa IOf YTHUIAjeM PUMCKOT IpaBa. MeLIOBUTH IIpaBHU
cucremn notBphyjy oBy Tesy. Tpact je mpaBHO ypeben y Jy>xHOappuukoj
Peny6muum, u TaMo HeMa IIOMEHa O JBOJHOCTM CBOjUHE; IIKOTCKM TPacT
NpyU3Haje KOPMCHNUKY OONMMIaIlIOHONIpaBHE 3aXTeBe Y Be3W C MMOBMHOM, a
He CTBapHOIIpaBHe, KaKo je TO Y €HITIeCKOM IpaBy. /1 y Xanikoj KOHBeHIUju
0 MEPOJaBHOM IpPaBy 3a TPacT He TOBOPM CE€ O MMamby IpaBa Ha MMOBMHU
TpacTa, YnuMe je u3beruyTo pasnukoBame usMmeby legal ownership u equitable
ownership, jep Tora HeMa y OHUM IIpaBUMa y KojuMa 6u, paruduxaiyjom
KonBenuuje, 6mmo moryhe ocHuBame TpacTa Wy IpM3Habe IPaBHOT /1ejCTBa
CTPAHOM TpPacTy.

Kao mro cmo Mormm BupeTn, MynTUGYHKIMOHATHOCT TpacTa M
MHCHUCTHpame Jja ce CYIICTUTYIMjOM OMOTYhM TpacTy /ja HEOKPHEH IPeXN-
BJ M3/1a3aK U3 TPaHMI[A CTPAHOI IIpaBa II0 KOMe je HacTao Kako Ou ocTsa-
pro cBoja fAejctBa y gomaheM IIpaBHOM CHCTEMy MMa CBOja OTpaHMYEHa.
ITopen HeMMHOBHe I7IaBOOOJ/be HAJJIOKHUX OpraHa Off KOjUX ce O4eKyje ha
My omoryhe ocTBapuBame [igjcTaBa, yrnofoO/baBame TpacTa yCTaHOBaMa
momaher mpaBa 1o CBaKy IieHY MOXe Ja yrposu, y oppebenoj Mepu, mpus-
VI TIpaBHe curypHocTu. To je mocmenmija MOTeHIMjamHe apOUTPapHOCTI
nocrynajyhux oprana, 6ynyhm fa ce mpolieHa eKBMBaJIEHTHOCTM TpacTa
ycraHoBama momaher rpabaHckor mpaBa He MOXe y NOTIIYHOCTU OC/I060-
AN Cy6jeKTMBHOCTM NPUIMKOM TyMadewa. C Jpyre cTpaHe, Halle 3aKO-
HOJJaBCTBO HE MOXKE CaMO JeMMWYHO OUTU 3aMHTEPECOBAHO 3a TPACT U TO
OHJ]a Kajla CaHKI[VOHMIIIE IeroBe 3/I0yIoTpede y ClIydajeBuMa Iparma HOB-
Ija WM TePOpU3Ma, Kao IITO Ia He MOXKe HU IIOMUIbATY Y KOHTEKCTY yIuca
CTBapHUX BJIACHNUKA, a JIa MICTOBPEMEHO HE PeIllM NUTarbe IPU3Hambha TPacTa.

/3 oBux pasmora ykasyjeMo Ha HOTpebOy pasmarpama 3Hadaja
Konsenuuje Tpact 3a Perry6nuky Cp6Oujy 1 meHe eBeHTyanHe patudukaruje.
C tiM y Be3u, Tpeba MMaTH y BUAY fla MaKo XallKa KOHQepeHIMja 3a
MebhyHapomHO IpMBATHO MpaBO Huje IpBa OTIOYEIA paj Ha YHUPUKALUjK
MpaBUMa O TPacTy,'?> OHa jecTe yCmena fla M3HENPU KOHBEHIUjy O TOMe.

125 Tlpe Tora ce 0 yHMMKALMj!U MIPaBUIA O TPACTY paclpaB/bano y okBupy Unidroit, TokoMm
IefleceTUX TOfjYHA IIPOLIIOT BeKa y IOIIefy mpasa KojuM he Tpact 6utu yHMbOpMHO
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Mapa Konsennuja Tpact He craja y koHBeHIMje Xaluke KoHpepeHIMje 3a
MebhyHapomHO TpUBAaTHO MPaBO ca BEMMKUM OpojeM Ap>kaBa YTOBOPHMIIA,
oBa MebyHapomHa opraHusaumja, IO 4MjUM je OKpW/beM HAcTajaa, HM Ja-
Hac He ofiycraje ofi me. O ToMe CBelouM YMIbEHMIA a CIafia y T3B. core
conventions, OFHOCHO K/by4YHe XallIke KOHBeHIje 0 MehyHapogHOM IpuBar-
HOM IIpaBy 3ajeflHO Ca OHMM KOHBEHIIMjaMa Ca IIPeKO CTOTMHY JIp>KaBa yro-
Bopruia. > Jlakne, 6poj Ap>KaBa yroBOpHNITA He Mopa 6uTu onpeenyjyhu
y HOITIEMY OlleHa KBa/JMTETa OBE KOHBeHIMje. Haume, HeoYeKMBaHM yTHIIa]
Konsennuje Tpact ormega ce y ToMe MITO je yIpaBO OHA, MAKO TOME Huje
CTpeMMIa, yTULa/la JJa TPACT 3aXKUBU U Y JPYTUM JIp>)KaBaMa €BPOIICKO-KOH-
TUHEHTATHOT IPAaBHOT KPYra, OJHOCHO Jla MHCIIMpPUIIE HACTaHAK yCTaHOBA
exBuBanenTHNx Tpacty.'*® Vcro Tako, Tpe6a MMaTy y BUAy a MHUIIMjaTHBA
3a oHouleme Konsenuuje TpacT HMje MOTEKIa Off pKaBa Koje [IO3Hajy OBY
yCTaHOBY, Beh ympaBo of #p)kaBa Koje Yy CBOM IPaBHOM CUCTEMY HeMajy
Tpact 6ymyhu fja cy ce pelaTMBHO 4eCTo cyodaBasie ca Ipo6IeMOM IIpHM3Haba
TpacTa U CBUM OTpaHMYem)Ma Koje CYNCTUTYIMja, Kao IoceOHa TeXHMKa
TyMauera, HOCH y ClTydajy TpacTa.'?

Bes o63upa Ha To mTo Konsennuja Tpact notuye us 1985. rogune u
MIMa, 3a Xalllke KOHBEHIIMje, CKPOMHMjI Opoj fp>KaBa yTOBOPHMILA, OHA je U
mabe Bpyo akTyenHa. [locnenme patudukanmje ycnenune cy He TaKO JaBHO
(2017.130 u 2018.131 rogune). OcuM ToOra, OHa Ce He MOXKe CMaTpaT! peynK-
TOM IIPOIUIOCTY HY 3aTO IITO Ce HeflaBHO IIOHOBO Halwla y ¢okycy Xam-
Ke KOoH(epeHIMje, y HewTo ApyraunjeM cserny. Hanme, Kondepenunja je

ypeben. Unidroit, International Institute for the Unification of Private Law, UPL 1957,
Paper XL, Trust — Document 1, Report on Possible Uses of Certain Principles of the
Trust in Civil Law Countries; UPL 1958, Paper XL, Trust — Document 2, Memorandum
Concerning the Introducion of Some Principles of Trust into the Civil Law Legislations. Ha-
BefleHo mpeMa D. M. W. Waters, 1995, 341-342; 435-436.

126 Konseniuja Tpact uMa 14 ppkaBa yroBopumua (Aycrpammja, Kanapma, Kuna — camo
Xour Kour, Kunap, Uranuja, JIuxrenumrajs, Jlykcembypr, Manra, Monako, Xonauzauja,
ITanama, Can MapuHo, IlIBajuapcka u Yjenumeno KpameBcTso).

127 Kao wro cy To KoHBeHiuja o ykupamy norpebe neraamsaiuje CTpaHNX jaBHMUX UCIIpa-
Ba, Crymbenu nucii ©HPJ - Meljynapogru yiosopu u gpyiu ciiopasymu, 6p. 10/62, Kon-
BeHIMja 0 rpabaHckonpaBHKUM acriekTMa MehyHapopue otmute gerie, Cryxbenu nucii
COPJ - Mehynapogru yiosopu, 6p. 7/1991 n KoHBeHIIMja 0 3alUTUTH Jelle M CApafiby Y
obnmactu MebyHapopHor ycBojemwa, Caymcbenu inachux PC - Mehynapogru yiosopu, 6p.
12/2013.

128 Adeline Chong, Bridging the common law-civil law divide? The 1985 Trusts Convention,
Elgar Companion on the Hague Conference on Private International Law. 2020, gocTymnHo
Ha appecu: https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=5164¢ context=sol_
research, 10. 11. 2024, 4-6.

129 D. Hayton (2014), 58.
130 Kumnap.

131 Kanapa je mpommpuna npumeny Konsennuje Tpact Ha OHTapuo.
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opranmusoBana, npe nBe roguHe, CODIFI KOH(bepeHqusz Ha Kojoj
ce, nameby ocrasor, pacnpaBpano M 0 MOryhHOCTM fla ce MeXaHM3aM
Konsennuje TpacT npuMenn 1 Ha mpo6eM IIpM3Haba yCTAHOBA aHA/IOTHUX
TPACTy Koje MOTUYy U3 eBPONCKO-KOHTHHeHTaTHOT cuctema.'> Ocum Tora,
Konsenuuja TpacT ce jomr pasmarpa u y moriegy MoryhHocTu fa ofrosopu
Ha M3a30Be AUTUTANIN3AIYje Y TPrOBUHCKUM, AUIUTATHUM ¥ PUHAHCHjCKUM
CeKTOpMMa, & HAPOUNUTO AUTUTANIHE eKOHOMM]je ¥ (PUHAHCY]CKUX MHAYCTpUja
(fintech industries). Y ToMm cMuciy, Xallka KoH(pepeHLuja ce OKpeHy/Ia TpyMa
CBOjUIM KOHBEHIIMjaMa Koje CIIafiajy y KaTeropujy K/by4HUX (core conventions)
— KonBennmju Tpact (kojy Cpbuja Huje patnduxosana), Konsennuju o me-
ponaBHOM IIpaBy 3a ofpeheHa mpaBa y IOITIefy XapTuja Of BPESHOCTH KOje
npxe nocperauiy (kojy Cp6uja Huje patudmkosana),’>* xao u [puaiymm-
Ma 0 n3bopy MepofaBHOr IIpaBa 3a MelyHaponHe TproBuHcke yroBope (Koje
Cp6buja Huje nmmnementupana).'>> Vs yroa npasnor cucrema Cp6uje (a He
camo MehyHapopHor npusarHor npasa), Konsennujy Tpact He Tpe6a omako
ozbaluBary, He CaMo YCIef, TOra IITO MOXKe OMTH Off KOPUCTH y HaHAILIbEM
CBETY 4uje je CBe IOpe IMpoyKena AUTUTann3aluja, Beh 3aTo mro oHa MoXxe fia
OZITOBOPU 13a30BMMA KOjU Ce jaB/bajy y IIOITIEAY Ipu3Hama Tpacta y Cpouju.
JMako je TpacT MOAIOKaH U3UTPaBakby 3aKOHA, T€ OTY/iA ¥ MHTEePBEHIIMja Ha-
IIer 3aKOHOJABLa y IOjeMHUM ceKTopyMa (mTo cMo Beh HaBenmm), mexa-
Husmu Konsennuje TpacT mpyskajy 10BO/bHO rapaHIMja 3a 3alITUTY HalIer
IIPAaBHOT IIOpeTKa IPUINKOM IIpU3Hama ,Jomer wim ,go0por® tpacra. Y
TOM CMMUCTY, IpU3HaWbe TPACTa, aKO je TO HEOIXOZHO, MOXe Ce OTPaHNYM-
TH WIN CIOPEYNTH VMIIEPaTMBHMM HOpMaMa gomahe fpkaBe WM IIpaBa
mpyre Ap>kaBe (y 3aBMCHOCTHM OJf TOTa KOje je Off OBa /iBa IpaBa MEPOJABHO
npeMa KOJMM3MOHMM HOpMaMa Jp>kKaBe Cyfja), HOpMaMa HeloCpelHe INpu-
MeHe fomahe IpkaBe, K/Iay3y/lIOM jaBHOT IOpeTKa, Te Moryhnomhy nma ce
TPACTy IpPU3HAjy caMO HeKa JIejCTBA aKo ce He MOXKe Kao TaKaB PerucTpo-
BaTK y fomahoj apxaBu (kaza jemuHO mpuberaBamMo CymcTuTyuujn). Tume
je IOBO/BHO YBPCTO IIOCTaB/beH OfOpaMOeHV 31j Off HEraTMBHUX II0jaBa
Be3aHMX 3a TpacT. HamocmeTky, 3a Hamry fp)xaBy 61 BpefHa Iaxkme 61ta
u unmeHnna ga ce Kousennuju Tpact okpehy kaTkama u cymoBm u gpyru
HaJ/IOKHM OpraHM Ap)KaBa Koje je HuCy parudukoBaie, ocmamajyhu ce,

132 Jlera/bHuMje ROCTYIHO Ha appecu: https://www.hcch.net/en/publications-and-studies/
details4/?pid=9000&~dtid=50, 15. 11. 2024.

133 HCCH, The HCCH 1985 Trusts Convention: Updates and possible future work, Proposal
for future work on the HCCH 1985 Trusts Convention, Prel. Doc. No 14 of Novem-
ber 2021, pocrynHo Ha appecu: https://assets.hcch.net/docs/a83049e9-3cab-4b06-821a-
fd10976cd182.pdf, 10. 11. 2024, 6.

134 Convention of 5 July 2006 on the Law Applicable to Certain Rights in Respect of Securities
held with an Intermediary.

135 2015 Principles on Choice of Law in International Commercial Contracts.
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TRUST - A COMMON CHALLENGE OF CIVIL
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Summary

In this paper, we discuss a trust, an institute of widespread application in
the laws of the Anglo-American system, which is not regulated in the Serbian
legal system. In order to find the best solution to approach the trust in Serbian
law, we consider the problem from two perspectives. First, we analyse similar
legal institutions to a trust, as known to Serbian law and judicial practice
(such as a fiduciary relationship) in terms of civil substantive law. Then, we
discuss it from the perspective of Private International Law, pointing out the
shortcomings of substitution method in the case of a trust, especially in terms of
legal certainty principle. Since two Serbian statutory acts (on the prevention of
money laundering and on the registration of real owners) mention a trust, but
do not regulate it, there is a legal gap, since even substitution does not provide
a solution. Relying on the Hague Convention on the Law Applicable to Trusts
and its Recognition, we point out the importance of direct recognition of a trust
validly established abroad, without the use of substitution method. This is not
the only reason why we suggest the legislator to consider its ratification, but also
because it prevents the misuse of trust.
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Banpennu npogecop Yausepsurera y beorpagy - IIpaBHor ¢akynrera,
Cpomuja

ITPVIJZIOT TYMAYEILY YIAHA 39 KOHBEHIIMJE YH
O YTOBOPMMA O MEBYHAPOIHO]
ITPOIJAJU POBE

Cakerak

Ynan 39 Konsenyuje Yjegurenux Hayuja o yiosopuma o mehyHapogHoj
upogaju pobe (Beuxe konsenuuje) ypehyje gyxHociti Kyuua ga obasecitiu
iipogasua o HecaobpasHociiu pobe koja my je uciopyuexa. Vako 6u ce Ha
apeu tioineg Moino HACTYWUIY ga 3Ha4aj oee ogpegbe Huje 6enuKU jep oOHA Y
apsom pegy cnyxu Upumenu gpyiux tpasuna Kojuma cy ypeheua ipasa xyi-
ua y cnyuajy ga my je ucilopyueHa Hecaobpaszna poba, naxcpusuju tioineg Ha
teHy UpumeHy y cygckoj u apOuilipaiHoj upaxcu, kao u Ha GoKpuHapHe
pagose Koju cy joj tioceehenu, ilokasyje ga ce y fioinegy wiymaderoa 4naHa
39 Koneenyuje jasmajy 6pojHa uuitiara u Hegoymuue. Y 06om pagy ce 3aitio
pasmamipajy KwyuHu eneMeHiliy U cépxa Upasuna o obasewitiaséary upogas-
ua o HecaobpasHociliu uciopyuere pobe u HA H0GNO3U TAUX UCTAPAKUBAILA Ce
U360ge 3aKpyHUU 0 UPABUNUMA KOJUX Ce Tpebda gpucattiu UPUIUKOM iymaderoa
docmatipare ogpegbe. Ta tpasuna 006yxeaitiajy gy#HoCHi Wymauerva 4naHa
39 Koneenyuje y ceeitiny weiosol mehyHapogHoi kapaxiiepa a He 3Hauervd
Koje reiosum ogpehenum enemeHitiuma Upugajy uojeguHa HAUUOHATHA

* EnexTpoHcKa afjpeca aytopa: marko.jovanovic@ius.bg.ac.rs.
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ipasa, noiipedy y3umarea y 003up uuma u ceépxe obaseuiitieroa 0 Hecaobpas-
HOCTHU, KAO U OC/atbara Ha yiopegHy cygcky u apbutipaxcHy tpakcy. Osa
ipasuna He camo ga goupuHoce UCpasHujem pasymesarby cagpuaja 4naua
39 Koneenyuje, 6eh u iiobomuasajy upasHy culypHoCii u ipegeugmueocii
ucxoga y mehyHnapogHoj wipiosunu. Y3 oea tpasuna, koja ce moly oKapax-
wepucamiu Kao ouwiniesaxeha, ca cimanosuwitia gomahei ipasa woce6Ho
je saxcHo umaitiu y eugy ga je cpiicku tipesog unana 39 beuke xonseHuuje
Y jegHom geny Hegocrnegau, tia je 0g u3y3eiiHoi 3Hauaja ga ce cagpicaj ose
ogpegbe yitisphyje us nexoi og iiexcitiosa Konsenyuje cauurwenux Ha jegHom
0g MeHUX 36HUYHUX je3UKA.

Kmwyune peuu: beuxa xoneenyuja. — Obasewiilierve 0 Hecao6pasHociiu. —
Tymauerwe. —Mehynapogua apogaja pobe. — IIpasa xyiuya.

I YBog

IIpBor pgaHa janyapa 2023. rofgyuHe HaBpPUIMIO C€ TPUAECET IET ro-
IVMHA of nmoyeTKa npuMmeHe KoHBeHIuje YjenumeHUX Hallfja O yroBOpuMa
o MmebynapopgHoj mpopaju pobe (y mabeM TekcTy: beuka KOHBeHIMja MIn
Konsenuuja). 3a Te Tpu u 1o fietieHnje 6poj cTpaHa-yropopHuiia ce nmosehao
ca JieceT, KOMMKO je mheHUM WwIianoM 99 ctas 1 npensubeno na je 6110 Heor-
XOfTHO fia 61 KoHBeHIMja cTymia Ha cHary y cMucty MelyHapopiHor mpasa,!
Ha ckopo 100, Komiko ux je manac.? Maxo je Beh 1 cam 6poj yroBopHux cTpa-
Ha MMIIPeCUBaH, jep MpeMallyje IOJOBUHY Ap>KaBa-wiaHnnuna Opranusanuje
YjenumeHnnux Hauyja, 07 Y1jUM OKpubeM je KonBeHIMja 3ak/bydeHa 1. anpu-
na 1980. rogune y bewy, unHu ce fja je MHOTO MTyCTPAaTUMBHUjU IOKAa3aTesb
BaXHOCTM KoHBeHLMje CTPyKTypa IbeHMX yropopHuna. KoHBeHIMjoM cy
obaBesaHe MHore of Hajsehmx cBerckux TproBuHckux cuna: CAJl, Pycuja,
Kuna, JamaH, ckopo cBe gapkaBe-wiaHuile EBporcke yHuje,” Mekcuko,

1 TIpBux jeceT fp>KaBa Koje Cy JieTIOHOBajle MHCTPyMeHTe paTuduKalmje, IpUxBaTama,
omobpaBama WM HPUCTyIama M TuMe oMoryhmie fa Beuka KOHBeHIMja CTymy Ha
MmebyHaponHonpaBHy cHary Omme cy: ApreHTuHa, Ermmar, 3amb6uja, Vitanuja, Kuna,
JIn6an, Cupnja, Cjenumene Amepuuxe [Ip>xase, Ouncka u (Tagammba) CounjamucTuaka
DenepatusHa Peny6nuka Jyrocnasuja.

2 Ha pan 1. HoBeM6pa 2024. ropute, Beuka KoHBeHIUja je MMana 97 CTpaHa YTOBOPHMUIIA.
Mosxe ce o4eKMBaTH fia ce YCKOpo Taj 6poj moseha jour 3a aBe apxase, jep cy Ernonnuja
u PyaHpa ycBojuie yHyTpalllbe Ipomuce KojuMa ce omoryhasa mpucryname bedxoj
KOHBEHIWj}U, alM BVXOBe M3jaBe O oOaBe3aHOCTM KOHBEHIMjOM jOII yBEK HUCY
TETIOHOBaHe KOJ| T€HEPaTHOT CeKpeTapa YjenMIbeHUX Halyja Koju je, Ipema 4maHy 89
KonBennyuje, meH femnosurap.

3 On capammux 27 wiaHuna EBporcke yHuje, jemuHe fiBe fpxaBe Koje HUCY obaBe3aHe
beuxom xonBennujom cy VMpcka u Manra.
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[Tpunor Tymavemy wiaHa 39 Konsennuje YH

Jy>xna Kopeja, Aycrpanuja. Ca gpyre crpaHe, Tpeba IpUMETUTI Ja HEKe Of
3HAaYajHMX JIp)KaBa-ydecHuna y mebynapopnoj tprosumum, momyt VHpuje,
Bennke bpurannje, Jyxxuoadpuuke Penyomke n Hurepuje, join yBek Hucy
obape3zaHe KoHBeHLIMjOM, anm ce yIIpKOC TOMe Ipolemyje fa ce Konseniuja
npuMemnyje Ha oko 80% yrosopa o MehyHapopHOj mpopaju pobe Ha CBETCKOM
HUBOY.

Kao jeman opm pasmora mmpoxe mpuxsahenoctn beuke KoHBeHIVje
06MYHO ce HaBOAY TO IITO HeHA IPaBMIa MPENCTaB/bajy Pe3ynTaT usyser-
HO KBaJMTETHOT pajia Ha yHudukanuju npasmia Mmebhynaponne Tprosu-
ne.” [lojemmua pemema npuxsahena y Beukoj KOHBEHIMjU TAKO YMHE MOCT
n3Mel)y ITaBHUX CBETCKMX IIPABHMX CUCTEMa, YMMe He CaMo Jla ce MOACTIIe
Jla/bM Pa3BOj MHCTUTYTA ¥ IPaBM/Ia HAL[MOHATHKX IIpaBa, Beh ce mpepasnmia-
3e 1 paHuja focTUrHyha Ha IUIaHy yjeqHayaBama npasa MehyHaponHe Tpro-
BuHe.’ 3aTo u He yyny mWTO je KOHBEHIMja IOCTYXITa Kao y30p 3a KacHuje
VHUIMjaTVMBe 33 XapMOHM3AIMjy YrOBOPHOI IpaBa Mel)yHaposHe TprouHe
KaKo Ha PerMOHaTHOM,  TaKO U Ha TI06aTHOM® HUBOY.

4 Ingeborg Schwenzer, ,Introduction®, Commentary on the UN Convention on the Interna-
tional Sale of Goods (CISG) (eds. Ingeborg Schwenzer, Ulrich Schroeter), Oxford Univer-
sity Press, Oxford, 2022° (I. Schwenzer (2022a)), 1.

5  Peter Schlechtriem, ,,Basic Structures and General Concepts of the CISG as Models for a
Harmonisation of the Law of Obligations®, Juridica International, Nr. 10/2005, 27-28.

6  IlperoBapamy 1 ycBajamy beuke KOHBeHIMje IIPETXOMMO je paj Ha YHUPUKALMjH [TpaBa
MmebyHapopHe mpopaje y OKBUPY Tajia TeK ocHoBaHOr MebyHapogHor mHcTMTYTa 32
yHudukanyjy npusatHor mpasa (UNIDROIT) na mamnujatuBy mpogecopa EpHcra
Paberma TokoM TpupaeceTux ropuHa XX Beka, Kao M yCBajarbe XalIKNX Je[HOOOpasHMX
3aKkoHa 1964. rofyHe. VI3 pa3nuunTHX, YITTaBHOM T€ONOUTUYKNX Pasjiora, HUjeHa Of
OBMX MHUIIMjaTUBA HMj€ OCTBApU/IA CBOj IIyH MOTEHIMjasl ¥ IPAKCH, a/li Cy OHE 3ajeTHO
CKpeHyJIe XY Ha BaXKHOCT yjeHauaBama IpaBuIa MehyHapoiHe TProBuHe 1 yTpie
Iy T IIMPOKOM KOHCEH3YCY O TOM IUTAKY KOji je HOTBpheH ycBajameM KOHAYHOT TeKCTa
Beuke koHBeHIMje mon okpwbeM Komucuje YjemumeHux Haiuja 3a MebyHapomno
tproBuHcko npaBo (UNCITRAL). Bume o ncropuju beuke xonBeHiuje Bup. Cesare
Massimo Bianca, Michael Joachim Bonell, Commentary on the International Sales Law
- the Vienna 1980 Sales Convention, Giuffre, Milan, 1987, 303-308; Sunil Harjani, ,,The
Convention on Contracts for the International Sale of Goods in United States Courts®,
Houston Journal of International Law, Nr. 1/2004, 52-55; Ingeborg Schwenzer, Pascal
Hachem, ,The CISG - A Story of Worldwide Success, CISG Part II Conference (ed. J.
Kleinemann), Oxford University Press — Iustus, Uppsala, 2009, 121-122; Franco Ferrari,
Marco Torsello, International Sales Law — CISG in a Nutshell, West Academic Publishing,
St. Paul, 2018, 1-3; I. Schwenzer (2022a), 1-3.

7  bBeuka KOHBEHLMja je IOCHY>XMIa Kao y30p 3a cacTaB/baibe lIpuHIuUIIQ €BpOICKOr
yrosopHor npasa (eHr. Principles of European Contract Law - PECL) u JemHooOpasHOr
aKTa O OIILITEM TPrOBMHCKOM IpaBy (dp. Acte uniforme sur le droit commercial général),
cauMmbeHOM y oKBMpy OpraHmusanyje 3a XapMOHM3aLMjy appuUUKOr YyroBOPHOI IIpaBa
(OHADA).

8  Peurersnma Beuke KOHBeHIMje MHCIMPUCATN Cy ce u TBopuy IIpnHunna MehynapogHmx
TPrOBUMHCKUX yroBopa (eHr. Principles of International Commercial Contracts - PICC),
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HapasHo, HMje TeMIKO HMPETIOCTaBUTH Ja O KOHCEH3yca O KOHau-
HOM TeKCTy beuke KoHBeHIMje Huje MOLUIO /TaKO, HAPOUUTO KaJa ce pa-
mnno o GopMynucamy NpaBuIa ¥ MHCTUTYTa KOjU Y HeKOoM 00/mKy Beh
IIOCTOje y IIOjefTHAM HAIMOHa/JHUM IpaBuMa a y KoHBeHnuju je Tpebano
ma nobujy yjemHadeHo, ,MehyHaponHO pyxo. IIpumep TakBOT MHCTUTYTA je
¥ TY>KHOCT 0obaBelllTaBaba IpOfiaBlia O HeCaoOpasHOCTHU JICIIOpYUeHe pobe,
41joj aHaIM3M M TyMademwy je mocBeheHn oBaj pap. VMako je oBa Jy»HOCT
HayeJHO II03HaTa IMIABHMM CBETCKMM IIPaBHMM CHUCTEMMMA, IIPaBMjIa KOja
ce Ha by NPUMEYjy C€ 3Ha4ajHO PA3/MKYjy Of jeSHOr HALMOHAHOT Ipa-
Ba 710 Apyror. Tako, repMaHCKM M HEKM POMAHCKM IPAaBHU CUCTeMU (HIIp.
UTANMjAHCKM U jy>KHOAMEepPMYKM) CafpKe MPerysHo AedUHNMCAHY FyKHOCT
KyIIa fa o6aBecTy IpOAaBla O HecaobpasHOCTM (Y3 pasiyKe Y POKOBM-
Ma 3a CIame oOaBellTera), aHITI0-CAKCOHCKA MpaBa NpefiBubajy mocrojame
IY>KHOCTM obaBellTaBamba O HECA0OPAa3HOCTM caMO y CIydajy ja Kymail
e Jla pacKMHe yroBOp, OK (paHIyCKO IPaBO He IPOINCYje JYKHOCT
obaBemTaBama 0 HecaobpasHocTu Beh camo Hamaxe ma Ty)x6a 3a packup
yrosopa 36or HecaobpasHocTi pobe Mopa #a Oyfie IIOZHETa y POKY Of [iBe
rofMHe Off OTKpuBama Hecaobpasnoctu.'%, ! ITyxuocr xymma ma o6asectn
NpofjaBIia O HeJOCTAllMMa UCIOpYdYeHe CTBapy IpenBubeHa je m Hammm
HpaBOM.12 Ynan 481 3akoHa 0 OOMMralMOHMM OfHOCKMMA ypehyje pexum
Hperjefa CTBapy 1 obaBellTaBama O BU/BMBIM HENOCTALMMA, IOK Hapef-
Ha offpef0a Imponucyje mpasuia obaBellTaBamwa O CKPUBEHNM HeOCTalIMa.

Koje je dopmymucao MebhyHaponHu MHCTUTYT 3a yHUUKAIMjy IPUBATHOT IIpaBa
(UNIDROIT).

9 Buute o oBome Bup. I. Schwenzer, P. Hachem, 123-125; 1. Schwenzer (2022a), 8-10.

10  Ingeborg Schwenzer, ,,Article 39 CISG: Buyer’s Notice of Non-Conformity*, Commentary
on the UN Convention on the International Sale of Goods (CISG) (eds. Ingeborg Schwen-
zer, Ulrich Schroeter), Oxford University Press, Oxford, 2022° (I. Schwenzer (2022b)),
869-870.

11 Y oBoM cMucny tpeba IpUMeTUTM Kako je Amnemaumonu cyp y Ilapusy mcmpaBHO
Harlacuo fga cy pokoBu mpepsubenn wianom 39 bBeuke KOHBeHIMje caMO POKOBM
3a obaBellTaBame IPOJaBlla O HeCaoOpPasHOCTM HUCIOpYy4eHe pobe, a He POKOBU 3a
YTY>XKUBame IIpaBa Koja IpOMCTHYY M3 Te HecaobpasHoctu. Bup. Monsieur H.E v.
Eco Tendance S.a.rl. et al., Cour dAppel de Paris, Pole 4 — Chambre 10, 19/10806, 30.
HoBeM6ap 2023. ropuHe, macyc 85, CISG-online Case No. 6715. ¥ 1CTOM CMMCITY BUE,.
u onnyKy AnenaumoHor cyna us lyea, Engie Energie Services SA v. Foronex S.p.r.l., Cour
d’Appel de Douai, Chambre 2, Section 1, 20/04405, 13. okTobap 2022. roguse, macyc 17,
CISG-online Case No. 6044.

12 Yopkoc MHOIMM CAMYHOCTMMA, OBa MY>KHOCT IIpeMa CPIICKOM IIpaBy MMa 3Ha4ajHe
pasnmMKe y OJHOCY Ha UCTY HY>XXHOCT IpeMa beukoj xomBenuuju. Buine o Tome Bup.
Munena Bophesuh, O6um naxnage witieitie 3601 iiospege yiosopa o mehyHapogHoj upo-
gaju pobe, mOKTOpcKa mucepTanuja, beorpan, 2012, 169. [leTa/bH1je 0 OBUM paamMKama
Buy. Caugpa @umep-Ilo6or, ,,ITojam, capprkaj u popma obaBelTerha 0 HeCa0OPasHOCTI
pobe y mebynapopmsom u somahem npaBy*, Ilpaso u ipuspega, 6p. 4-6/2010, 436-448.
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JMako ce KOHKpeTHa MpaBuIa, O HPUPOAN CTBAPU, PA3/IUKYjy y HaBeleHa
IBa CIy4Yaja, 3ajeSHMYKO CBOjCTBO UM je Ia, HAPOYMUTO KOJ, YyTOBOpa Y IpU-
Bpe/y, 3aKOHOABall MHCUCTIPA Ha IITO Op>keM oOaBelITaBamy Kako 61 ce
IITO IIpe OTK/IOHWIA IIOTeHIja/IHa HeM3BECHOCT Y IOIIely CaoOpasHOCTU
ucnopyke. Tako, ako je mperien pobe M3BpIIEH y IPUCYCTBY 0obe CTpaHe,
KyIIal| je Ay>KaH Ja MpoAaBIa 06aBeCTy O BUA/BMBIM HELOCTALIMA OgMAX,
aKo Ipogasal Hije 6110 MPUCYTaH IPWINKOM Iperiefa Kymall je Ay>KaH Aa
ra 0 MaHaMa o6aBecTy 6e3 OfIarama, 0K je y CIy4ajy fia je Kymal OTIIPeMIo
poby nmape 6e3 mpeToBapa, a MOTyhHOCT TakBe [ja/be OTIIpeMe je MPOAaBIY
Ouma yi Mopana OUTY IO3HAaTa MPUINMKOM 3aK/bydera YyrOBOpa, Iperer
pobe Moryhe onoxxutu o meHor npucneha y MecTo omnpenesbema, a Kymaij
Mopa fia 06aBecTy IPOJABIIA O eBeHTYa/HMM He[OCTALVIMA 4UM je {0 peqos-
HOM TOKY CHi8apU MOIA0 3a HUX gO3HATAU 0F C60JUX KIUjeHAlld.

Y3 pasike y ynopefHOIIpaBHOM PeXUMY 0OaBellTaBarmba IPOJaBIia O
HecaobpasHoCTH pobe KOjy je MCIOPYYno, TOKOM IIperoBopa o TeKcTy beu-
Ke KOHBEHIIUje jaBMIa Cy ce U pasMMMoMIaKema n3Mely passujeHnx gpxa-
Ba U JIp)KaBa y pasBojy y IOITIEAy KOHAYHOT pellema Koje Tpeba yCBOjUTIL.
Henerarnuja lane je, Tako, McTak/Ia fa rybuTak ImpaBa Ha I03MBalbe HA Heca-
06pasHOCT y C/Iy4ajy fa Kymal| IpOIyCTH Ja 61aroBpeMeHo o6aBecTy Ipo-
[aBIa O TOj HeCA0OPa3HOCTM IIPENCTaB/ba ,JPAaKOHCKY CaHKIMjy KOjy 6m
Tpebaso 06p1/1caT1/[.13 Osaj cTaB je mogpykana generanuja Hurepuje, anu cy
meneratu u3 byrapcke, Bennke bpuranuje, @pannycke, Aycrpanuje u Ipuke
6um mpoTuB 6prcama, a npeior [aHe HUje HY CTaB/beH Ha I7acame.

Vmajyhu y Buy sHa4aj Jy>KHOCTM KyIIa a o6aBecTy IIPOJABIIA O He-
caobpasHOCTU pobe 3a IIPUMEHY LIJIOKYITHOT CYcTeMa IpaBwia MehynaponHe
npopaje Ha KojuMma ce beuka KOHBeHIIMja 3acHNBA, OBaj paj he ce ycpencpe-
anT Ha Ompke pasmarpame wiaHa 39 KoHBeHLuje, KojuM je oBa Iy>KHOCT
ypebeHa, u nokymmahe 1a, Ha OCHOBY aHanu3e HOBUje CyfiCKe M apOMTpaXKHe
IpaKce, OCBET/II HeKe HOBe YITIOBE TyMauema obaBe3e oOaBellTaBama O He-
caobpasHocTu. [Torpeba 3a ocBpTOM Ha TyMademwe wiaHa 39 Konsenuuje je
yronuko Beha ako ce y3Me y 063up fa ob6aBesa obaBelTaBama 0 Hecaobpas-
HOCTM pobe, BEpOBATHO 300T CBOI YMHOTOME TEXHUYKOT KapakTepa, Huje
JecTo OWIa IMpefMeT HayYHMX pasMaTparba, HApPOYUTO He y JUTepaTypu Ha
cpIcKoM je3uky. Tymauemy oBe ob6aBese npucrymheMo U3 yIia mweHe CBpXe,
HpyMeyjyhn mpe cBera TeneonolIKy aHamyu3y, amy heMo Hajipe yKparko
IIpMKa3aTy cafipkaj U Iwb 4iaHa 39 beuke KOHBeHIMje, a 3aTUM Ce [ieTa/bHMje
IIOCBETUTH je3VYKOM TyMadery TPUjy HerOBUX BaXKHMX KOMIIOHeHarta: gpop-
MM 00aBeIITeha, POKOBJIMA 33 HErOBO JlaBakbe 1 IbeTOBOM CaJpKajy.

13 United Nations Conference on Contracts for the International Sale of Goods — Official
Records, United Nations, New York, 1991, 320.

14 Ibid., 320-321.
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II Cagpxaj n mwb 4wiaHa 39 beuke KOHBeHIMje

Ynan 39 Beuke koHBeHIMje, KOjuM je ypeheH IIaBHU Heo HY>KHOCTHU
KyIIa fia o6aBecTy NpojaBlja O MaHaMa KyI/beHe po0e, 1Ma fiBa cTaBa. Y
IPBOM CTaBy IIPOINCAHA je HYXXHOCT KyIIa ]a 06aBeCcTM MPOJaBIia O IIpH-
pony HeflocTaTaka KylbeHe pobe Y pa3yMHOM POKY Off TPeHYTKa KaJia je Taj
HefI0CTaTaK OTKpMO Mim 610 Ay>KaH fla Ta OTKpHje, MOf MPeTHOM IyOuT-
Ka IIpaBa Ha IIO3MBaibe Ha YOUeHY HecaoOPasHOCT aKo JOBO/BHO H€Ta/bHO
obaBelTemhe HUje JAaTO y HaBeJeHOM POKY. Y JIPyrOM CTaBy je ITOCTaB/beH
00jeKTVMBHU ¥ NPEKIy3UBHM POK Of JBe TOAMHE Of JaHa CTBapHe Ipefaje
pobe Kymiy yHyTap Kora ce obaBemTee O HeCaoOpasHOCTM Mopa fiaTu,
OIleT IOJ NPETHOM TyOMTKa IpaBa Ha IO3UBame Ha yodeHy HecaobOpa-
3HOCT y CIy4ajy IpOTeKa poka. JI3y3eTHO, aKo je YTOBOPHOM TrapaHL/jOM
npensubeH xy>xn wav nak kpahu pok 3a gaBame obaBelITema, Taj FAPAaHTHU
pok he ce mpuMemuBaTi yMecTo MpeKIy3MBHOT JBOTOUIIIHET, TPOIMCAHOT
wranom 39 cras 2 Konsenmuje.'”

Y Teopuju ce ykasyje Ha TO Jja je 4aaH 39 KonBennuje AuCro3uTMBHOT
KapakTepa, jep Cy CTpaHe Yy yroBopy o MehyHaponHoj npopaju pobe cmobon-
He 1a MOIM(UKYjy HeKe IeroBe fIeJIoBe MM YaK fla y MIOTIYHOCTU UCK/byde
eroBy MPUMeHY, y CKIajy ca wianom 6 Konsenmuje.'®

OBaj HayenHY NpUKa3 cafp>Kaja 4iaHa 39 bedyke KOHBeHIUje 3aXTeBa U
HEKO/IMKO NOJATHUX objalrmema. [Ipe cBera, BaXKHO je MMATy y BUAY Aa HOJ,
1ojMoM HecaobpasHocTi pobe umaH 39 KoHBeHumje obyxBara U BU/bUBE
HeJlocTaTKe U CKpuBeHe MaHe. OBa HallOMeHA je Ba’KHA HApOYUTO U3 IIep-
CIIeKTUBEe OHMX IPaBHMX CHCTeMa KOJ KOjuX je I0jaM HecaoOpasHOCTU IO
CBOM JIOMAlllajy pasrpaHMyeH Off II0jMa CKPMBEHNX MaHa, I1a 00yXBaTa caMo
BUJI/bMBE HENOCTATKe. Y TAaKBMM C/ly4yajeBMMa jeé HAPOYMTO Ba)KHO IIOMITO-
BaTy [LY>KHOCT ayTOHOMHOI TyMadema beuke KOHBeHIMje, KOja IPOU3/Ia3N
U3 IEHOT YIaHa 7, Kao IITO jeé TO Y jeflHOj CKOPAILIb0j OIYyLM MICIIPaBHO

15 UYnan 39 beuke KOHBeHIMje, y NPEBOAY HA CPICKM je3MK CafipKaHOM Y 3aKOHy O
patudukanyju KonseHnuje YjemumeHnx Halmja o yrosopuma o MelyHaponHoj mpopajn
pobe (Cnysbenu nuciti COP] - Mehynapogru yiosopu, 6p. 10-1/84) rmacu:

»(1) Kymar ry6u mpaBo ja ce mmo3uBa Ha HeOCTaTaK caoOpasHOCTM pobe ako O ToMe
HYje IPOAaBIly HOCTa0 obaBellTebe Y KOMe je HaBeo IMIPUPORY HEeOCTATKa, ¥ Pa3yMHOM
POKY Off TPeHYTKa Kajja Ia je OTKPMO VI MOPAO OTKPUTIL.

(2) Kyman y cBakoM ciIyd4ajy rybu IpaBo fia ce [030Be Ha HeZOCTAaTaK caobpasHo-
cTu pobe, ako O HeMy Huje 00aBeCTHO IIpojaBlia HajKacHUje Y POKY OF [Be TOLMHE
padyHajyhu ox faHa cTBapHe Ipefiaje pobe KyIILy, M3y3eB Kajja je Taj pOK HecarylacaH ca
POKOM O YTOBOPHOj TapaHTUju.

16  Bup. y Tom cmucny C. M. Bianca, M. J. Bonell, 311; E Ferrari, M. Torsello, 277; Chris-
toph Brunner, Michael Schifferli, ,Article 39 CISG®, Commercial Law - Article-by-Article
Commentary (ed. Peter Mankowski), C. H. Beck — Hart - Nomos, Miinchen - Oxford
- Baden-Baden, 2019, 206.
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yunHno Anenaunonu cya y bopmoy u ogbno ga gpyradmje Tpetupa Buibuse
HeJJOCTaTKe Off CKPMBEHUX MaHa, Kao IITO OM TO JIOKAIHO, y JATOM CIy4ajy
dpantycko, mpaso wnHMO.!”

I3 capprkaja wiana 39 KonBeHnuje jacHo je a je oH y 6/1cKoj Besu ca
HEKOJIMKO JPYIMX ofipefaba Koje My jajy myHoO 3Hadewe. Hajmpe, na 6u xy-
nary yormre 610 y MoryhHOCTHM Jja MCITyHU TY>KHOCT JaBama 0OaBellTema o
Hecao6pa3HOCTH, MOTPeOHO je Ja IPETXONHO M3BPILIM Iperyel pobe, Ha Ha-
YYH 1 Y pOKOBMMA IIponyucanuM 4aaHoM 38 KonseHuuje. AKo je Kymarj Ipo-
HyCTHO fia fobe y IpUINKY fla IpOfaBIia Ba/baHO 00aBeCTI O HEJOCTALMMa
pobe, OH OHJa TYOM U IIPaBO fla ce KOPUCTM CPECTBYMA Koja Ou My MHa-
4e CTajaza Ha pacHojaramy y CIy4ajy Kafia MpofaBal, IOBpPefN CBOjy yTo-
BOpHY 06aBe3y MCIOpyKoM HecaobpasHe pobe. Ta cpencTBa cy mpommcana
yaHoBUMa 45-52 KoHBeHIMje (3aXTeB 3a OTK/Iamarmbe HEeJoCTaTaKa, 3aXTeB
3a JMICIIOPYKY ApYyTe, 3aMeHCKe pobe, pacKuj, yroBOpa, 3aXTeB 3a CHIDKaBarbe
KyIIOIIPOJIajHe IieHe). Y3 To, IPOIYCT KyIIja Aa IpOoAaBlia BajbaHO 06aBecTn
0 HecaoOpa3HOCTH MCIOpyYeHe pobe MMIIaBa KyIlia 1 IpaBa jja MOTpaxyje
HaKHaJly HITETe Y CKAafy ca WwiaHOoBUMa 74-76 Konsenumje. Vmak, ymanom
44 KonBeHuuje npensubeHo je fa Kynai Mo>ke ia TPaXkyl CHIDKaBambe LieHe Y
CKIany ca wiaHoM 50 mm Jja 3aXTeBa HaKHajy 1ITeTe (M3y3eB 3a M3ryO/beHy
IOONT) aKO MMa pPa3yMHO OIIpaBJambe 3aIITO Huje 06aBecTMO MpOjaBLa O
Hepgocranuma. Takobe, mpomymTame Kymnia ia o6aBecTy IpojiaBlia O Hefo-
cranuma pobe y cknany ca wiaHoM 39 Konsennyje nehe yrumatu Ha ryom-
TaK HETOBUX IIpaBa HM OHJA KaJa ce HeJOCTaTaK caoOpasHOCTU OJHOCK Ha
4MIbeHNIIe KOje Cy IPOfiaBIly Oule IO3HaTe WM My HIUCY MOIJIe OUTU HeIo-
3HaTe, a OH X HIUje OTKpWO Kytry.'®

Cam cazipxaj wiana 39 KonBeHuuje, kao u ofpenbe Koje yIOTIYbYjy
IbETOB JIOMalIaj, YKa3yjy Ha HEKOIMKO BaXKHUX LIM/bEBA KOj€ yCIIOCTaB/balbe
IY>KHOCT! JjaBama oOaBellTera O HeCa0OpasHOCTU VICIyHaBa y CUCTEMY
Konsennmje. IIpBo, kako To mpumehyjy nexm komenraropyu KoHBeHImje,
0Ba JIYXKHOCT CTyXV 3aIITUTH Pa3yMHUX OUeKNBamba YTOBOPHMX cTpaHa.'’
PasymHO ouekmBame Kymua je fa fobuje poOy Hapy4eHOr KBaluTeTa 1 KO-
NMM4MHe YHyTap NpenBubeHnx pokoBa, 0K je pa3yMHO O4eKMBarbe IIPOJiaBIia
fla ce ITO Ipe OTK/IOHY HEM3BECHOCT y TOIIENY 3a0BO/bCTBA KYTIIa MCIIO-
pydeHoM pobom. Oba oBa ouekMBama 00jallIbaBajy 3axTeBe 3a jeTa/bHOLINy
obaBemTema (Kymar Mopa fia HaBefie Y 4eMy je Ta4HO JIOUIIO JIO OfICTyTIarmba

17 Bup. Beologic NV v. MS Amlin Insurance et al., Cour dAppel de Bordeaux, 4¢me cham-
bre, 23/00375, 10. janyap 2024. rogune, nacyc 36, CISG-online Case No. 6748.

18  Bup. wn. 44 KonBenunje.

19  Stefan Kroll, ,,Article 39, UN Convention on Contracts for the International Sale of Goods
(CISG) - A Commentary (eds. Stefan Kroll, Loukas Mistelis, Pilar Perales Viscasillas),
C. H. Beck - Hart - Nomos, Miinchen - Oxford - Baden-Baden, 20182, 589, ca mapum
ynyhuBamuma.

559



Mapko JoBanosuh (ctp. 553-584) IulT 4/2024

Ofl yTOBOPEHOT, KaKo Oy IpofaBal] TO MOTAao fla MICIIPaBy) U 33 UCITyHemheM
IOY>)KHOCTM obaBellTaBama 0e3 IpeKOMEpHOr opjarama (kKako 6y Kymarj
IITO IIpe K06Y0 caobpasHy MCIIOPYKY a HEM3BECHOCT NPOfiaBlia Y IOITIEAY
3aJJ0BO/bCTBA KYIIIA ce LITO IIpe MpekuHyna). Ha tuM nmmHujama, moxe ce
3aK/BYYNTH Jla TIPONMCUBaEe TY>KHOCTH 0baBellTaBamba O HeCaoOpasHOCTU
CITY>KM VCIYHEHY jOII jeflHOT BaKHOT Iuba KoHBeHLMje, BUJ/BUBOT U U3
HEKOTUKO JIPYTUX eHuX onipena6a,”’’ a To je ma yrosop o mpomaju ompxu
Ha cHasW. braroppeMeHo o6aBelTaBame POfiaBIia O TAYHO] IPUPOAN Hefo-
CTaTKa JcropydeHe pobe omoryhaBa ImpoiaBIy fja peKIaMMpaHU HeJoCTa-
TaK UCIIPABU y POKY M Ha HA4MH Ja YyTOBOPHMU OJHOC ca KyIljeM Oyje LITO
je moryhe mame nopemehen. KonauHo, nako je cTaTyc IpUHIUIIA CaBeCHO-
CTU ¥ TIOLITEHa Kao OIIITEr NpuHINIA beuke KOHBEHIUje y HajMalby PyKy
criopan,”! unnM ce HecymMmUBUM fla KOHBEHIMja Ha OBOM MeCTy TPOTIACYje
IY>KHOCT JIOja/THOT TIOHAIlIalha YTOBOPHMX CTPaHa, ITO MOXKe IIpeficTaB/baTi
M3pa3 OINIITEr MpPaBHOT TIPUHIMIA 3abpaHe smoynorpebe mpasa.’’ Han-
Me, Y HEKONMKO cBojux oppenaba Konsenuuja sabpamyje ,npehyTknBame”
WIM HETaYHO IPENCTaB/balbe YNIbEeHNIA KOje CY JOCTYIIHE jefIHOj YTOBOPHO]j
CTpaHM a Off 3Hadaja Cy 3a Apyry.>> Unnu ce fia 3a6panu 3moynorpebe mpasa
cnyxu u wiaH 39 KoHBeH1je, jep 3aXTeBOM Jia ce IIpofiaBal] 06aBecTy O He-
cao06pasHOCTM y Pa3yMHOM POKY CIIpedaBa fja ce ,Ka/IKy/Ie Ha IUIaHy Tpe-
HYTKa laBarba oOaBellITema I Jja ce 06aBelITehe yIMHN OH/A Kajia 32 CBPXY
He 6 MMaso camo fja omoryhu fa mpopjaBal Ba/baHO VICHYHM CBOjy 00aBesy
HCcIIopyKe caobpasHe pobe, Beh 1 1a ce ocTBapy HeKa Apyra IOBO/BHOCT 32
KyTlIa Koja Huje npensubena, omHocHo 3amTuhena yrosopom. 3abpana 37o-
ynorpebe mmpaBa BakKit ¥ y CYIIPOTHOM cMepy, WTo noTephyje Beh mmrupa-
H1 wiaH 44 KonBenuuje — xymnan he mohu fa ce mosusa Ha Hecao6pasHOCT
pobe 4ak 1 Kaja Huje 06aBeCTVO IPOJIABIA O TOME Y CKJIaAy ca WIaHOM 39
y cuTyauuju Kaja je mpopasai Beh 3Hao mim Mopao fia 3Ha 3a HeOCTATKe
VICTIOpY4YeHe pobe, a TO HUje CTAaBYO [0 3Hama KYIIITY.

20 Bup. Huop. un. 47 u 63 KonBeHnuje, kojuMa je npepsuheHo mpaso Ha onpehusame fo-
JaTHOT POKa 3a UCITyIbekbe TPOJaBUeBUX, OHOCHO KyITueBuX o6aBe3a, wi. 71 Konsenuuje
kojuM ce ypebyje mpaBo Ha opiarame ucHymemwa o0aBe3a, Kao U HauelHO M3y3eTaH
KapakTep pacKyja yroBopa Koju y KOHBeHIju Ma CTaTyc ,Kpajier CPefcTBa’, 0 4eMy
cBefoyue YnaHoBu 45, 49, 61 u 64.

21  Buute o Tome Bug. Alexander Komarov, ,,Internationality, Uniformity and Observance of

Good Faith as Criteria in Interpretation of CISG: Some Remarks on Article 7(1)%, Journal
of Law and Commerce, Vol. 25, 2005/2006, 82-85.

22 E Ferrari, M. Torsello, 26-27.

23 Bup. y TOM CMMCITy HAPOYMTO HIP. WI. 43 0 Jy>XHOCTU IpUjaB/bUBaIba MOTPaXKMBarba
tpehux nmuua, wi. 65 o oppebuBamy o6/mmKka, Mepe miu Apyrux obenexja pode, 4.
68 y meny xoju ypebyje mocnenuiie Hempujap/buBama rybuTka mim omrehema pobe y
KOHTEKCTY IIperacka pyU3uKa.
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Jlaxre, MOXKe ce 3aK/byuUTH Jia, IIpeMia Ha IIPBY TIOITIEN] MOXKIA Jienyje
Kao ,MUHMjaTypa“ y LIEJIOKYIIHOM CHCTeMy IpaBa, ob6aBe3a M Jy>KHOCTU
KyII]a U IPOJABIA YCIIOCTaB/beHOT beykoM KOHBEHLIMjOM, 06aBelITaBambe O
HecaoOpa3HOCTY 3aIIPaBO CTY>KM OCTBAperby HEKONMKO K/bYYHMX elleMeHaTa
KYTIOIIPOJIAjHOT OffHOCA (Ba/baHOM MCIIyH-eiby OOaBe3e MCIIOpyKe caobpa-
3He pobe, omHOCHO MoryhHOCTH KOpuihema pasINUUTHX IIpaBa 3a CIy4aj
fa Ta obaBe3a HuUje UCITYHbeHa), 10 CBOM CafIpXKajy IpefCcTaB/ba 3aHUM/BUBY
Bapyjaljy HAa4MHA Ha KOjM je MHCTUTYT obaBemTaBama AedUHNUCAH Y
PasIMYNTUM HAaLMOHA/JHMM IIpaBUMa, a IO CBOjoj mpupopy omoryhasa
OCTBapMBambe HEKONMNKO K/bYYHMX IM/beBa beuke koHBeHIMje. OBa CBOjCcTBa
ysaHa 39 Beuke KOHBeHIMje Cy Offi HApOUMTOT 3Hayaja 3a Ja/by AHANU3Y
IETOBMX IOjeITHMX JI€/I0Ba.

III ®opma o6aBemTea 0 HECAOOPA3HOCTH

Jeman ol OCHOBHMX IPMHIIMIIA HA KOjiIMa ce 3acHMBa beuka KOHBeHIIMja
jecTe mpuHIMI HepOPMaTHOCTH yroBopa o mpomaju pobe.”* CxomHo ToMe,
cMarpa ce fa HU obOaBelITelme O HeCaoOPasHOCTM [JaTO Ha OCHOBY 4IaHa
39 KouBeHIMje Huje a priori MOABPTHYTO HMKAKBOM ITIOCEOHOM 3aXTEBY
dopme.?® U saucta, y cutyanmju kaga 61, mpuMepa paju, Kymal| 1 Ipojia-
Ball 3ajeHO Iperiefanu poOy MPWINKOM IpUMoOIpeaaje, 6umo 6u cacBuM
OYeKVBAHO, Pa3yMHO U e(MKacHO Aa KyIal] Ha JIMIy MecTa yCMeHO 0ba-
BECTM IIPOJiaBlia O HefoCTalMMa pobe Koje je MPUINKOM IIperiefa youmo.
Mebhyrtum, npasuno o HepopManrHOCT obaBelITeha 0 HecaobpasHOCTH O
CBaKaKo OMJIO YITyTHO ITOCMATpPaTy y KOHTeKCTy MoryhHoCTM n3bujama cro-
pa usmeby kynua n npogasua, y koMe 61 kao opryuyjyhe mMorno ma ce mo-
CTaBU NUTalbe Ba/baHOCTY KYIYEBOT MCIyHheHa JY>XHOCTU 0OaBellTaBamba
npema wrany 39 Konsenuuje.2® Vako 61 ce u eneMeHTH OBe [y)KHOCTH, Gaur
Kao U IOCTOjare CaMor YTOBOpa O IPOJiaju, MOI/IM IOKAa3MBaTU OUIO KOjUM
CPencTBOM, YK/bydyjyhm m cBemoke,” obaBemTeme fgaro y ¢opmm Koja
omoryhaBa mucanu Tpar 6u 6e3 cyMmbe O6MIO HajIIOKe/bHIje Ca CTAHOBUILTA
IpaBHE CUTYPHOCTM ¥ IPEeABU/BUBOCTY, HAPOUUTO Y OHUM IPABHUM CH-
CcTeMMMa 4Mja MpOoLeCHa NpaBUa XUjepapXn3yjy JOKasHy CHary IOjefMHNUX

24  Bup. un. 11 beuke KoHBeHIMjE.

25 Y ToM cMmucnty, uspnunto, Bun. Buyer (Germany) v. Edco Eindhoven B.V., Rechtbank
Oost-Brabant, C/01/364407 HAZA 20-720, 4. maj 2022. roguse, macyc 63, CISG-online
Case No. 5906.

26 Taxo je, mpuMmepa papy, MOryhHOCT HaBama oOaBellTermha YyCMEHMM IyTeM npuxBaheHa
y npeamery Buyer (USA) v. Euro Stable CVBA et al., Rechtbank Limburg, C/03/259855
HAZA 19-59, 8. mapr 2023. roause, macyc 35, CISG-online Case No. 6250, y3 HanloMeHy
Ia Huje Moryhe yTBpAMTYU TadaH cafip>kaj TOT OOaBelITerba.

27  Bugp. un. 11 beuke koHBeHIUje.
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[IOKa3HMX CpeficTaBa. Jmak, muTame MPUXBAT/bUBOCTH ofpeheHor gokasHor
cpencTBa mmy nmakohe fokasyBama 61 Tpebamo MOCMATpaTy OFBOjEHO Off
ycroBa 3a GOpMaHy TYHOBaXHOCT o6aBellTema 0 HecaobpasHocT. >

Tpeba, MebyTum, HalIOMEHYTH [ OMILUTE IIPABIIO O HePOPMATHOCTH
obaBelITema 0 HeCA0OPa3HOCTM TPIM JBa BaKHA m3yserka. IIpBo, cxomHO
yraHy 9 cTaB 2 beuke KOHBeHIMje, CTpaHKe Cy 0OaBe3aHe IIMPOKO IO3Ha-
™M ob6nyajuMa y MelyHapopHOj TproBuHM, OFHOCHO OOMYajuMa Koju ce
IpUMeYjy Ha YTOBOpe MCTe BPCTe Y aToj rpaHy TprosuHe. To 61 3HAUMIO
ma 6u TproBauyky o6myaj y norneny ¢popme obaBelTera 0 Heca0OpasHOCTH
KOjii O eBeHTYa/IHO IIOCTO0jao y IOI/Iefly HeKe BPCTe YrOBOpa O NPOAAju ¥
ozpebeHoj rpaHy TprosuHe 06aBe3nuBa0 KOHKPETHe CTpaHKe 6e3 0631pa Ha
TO JIa I Cy OHE TaKaB 3axTeB (hOpMe U3PUUNTO YTOBOPIUIIE MIIN He. Y Besu ca
moryhnomhy yroapama oxpebene dopme obaBemrema 0 Heca06pasHOCTH
jaB/ba ce M JIPYro OACTYyIame Off IPMHIMIIA HeOPMATHOCTH OOaBelTemha
- Y CKJIa[iy ca OININTYM IIPaBU/IMMa O CTOOOM yroBapamwa, CTpaHKe Cy CJIo-
OofiHe Ja 3ajeHNYKOM BOJ/HOM IIOfIBPTHY OOaBelITee O HecaoOpasHOCTU
oppehbenoM 3axrteBy ¢dopme, 1 To 6mnI0 Tako WTO he ce o ToMe M3PUIUTO
criopasymeri, 6uno tako mro he y Tom norneny usmeby cebe ycocraButu
ozpebeny npaxcy y ckmagy ca wiaHoM 9 ctaB 1 beuke koHBeHnyje. Cmarpa
ce, MehyTnm, ma cymosu wim apourpaxe He Tpeba a yBaxke HepasyMHe 3a-
XTeBe y Toreny ¢opme.

Y Besu ca nurameMm ¢opMe oOaBelTeHa O HECAOOPa3HOCTU KOPM-
CHO je TOACeTUTV Ha HEKOIMKO IpyMepa HealeKBaTHOT TyMadema 4iIaHa
39 bBeuke xoHBeHIMje y momahoj apOUTpPa’kHOj NpaKCK YCIOB/BEHUX He-
Ipely3HUM IpeBofioM KoHBeHIMje Ha CPIICKM je3MK y 3aKOHY O IbEeHO]
paTuduKanyju, Ha Koje je Beh CKpeHyTa MaKma y CTPYYHO] JIMTEpaTy-
pn.*® Hanme, enrnecka dopmymanmja ,,The buyer loses the right to rely on a
lack of conformity of the goods if he does not give notice to the seller (...)“
n3 wiaHa 39 KoHBeHIMje Ha CPIICKM je 3BaHMYHO NpeBeleHa Kao ,Kyiay
Iybu 1ipaso ga ce H03Usa HA HeqoCHATAK cA0OPA3HOCIIU pobe ako o iiome
Huje Tipogasyy fiocnao obasewitierve (...)°. Ynorpeba TepMMHA ,HOCAATIU
obasewitierve” je, BepoBaTHO, apbutpaxke ca cepuiuteM y Cpouju y HajMarbe
YeTHpM INpefMeTa HaBela Ja CMAaTpajy fja oOaBellTerme O HeCAa0OPasHOCTH
Mopa fia 6yzie mato y mucanoj popmu.’! Y jemHoMm mpeamery je Takas cTas

28  Ha 3Hauaj pasimke n3Mel)y Ba/baHOCTI [OKa3a M Ba/baHOCTM CaMOT IIPUTOBOpA yKasyje
un M. Hopbhesuh, 173.

29  S. Kroll, 593.

30 Bmagmmup ITaBuh, Munena BHophesuh, ,IIpumeHa Beuke KoHBeHIUje ¥ apOUTPaKHO]
npakcu Crio/bHOTproBuHcKe apburpake npu IIpuspennoj komopu Cpb6buje, IIpaso u
upuspega, 6p. 5-8/2008, 593-595.

31 Papu ce o opnykama y npegmetuma: T-18/01 op 27. HoBembpa 2002. rogusne, T-09/01
on 23. dpebpyapa 2004. ropuHe, T-15/04 o 21. debpyapa 2005. roguue u T-10/04 ox
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U3PUYNTO 3ay3eT, Y3 JOIYHY fa YCMEHO TeleOHCKO obaBelITeme ,Mopa‘“
ma 6yme motepheHo CrameM MICaHOT 06aBemTema,”> y IPyroM MpemMeTy
ce 13 obOpasjoKemwa 3aKk/bydyje fa je mocrymajyhu apoéurap crajao Ha cTa-
HOBMIITY fla o0aBellTele 0 MaHaMa pobe He Mo)Xe Ja Oyhe Ba/baHO aKo je
laTo y TenmepOHCKOM PasroBopy,”> mok y Tpehem mpemmery ap6uTpaxkHO
Behe ucnpasHo npumehyje ga beuka koHBeHIMja He ypebyje nurame dop-
Me obaBelITema 0 HeCA0OPAasHOCTH, ,(...) Anu U3 YurweHuue ga oHo wpeda
ga 6yge tiocnaiio u weiose cagpicue, noiuuna je ducmena dopma“ (vic-
Takao aytop).”* OBo CBOjeBpPCHO ,yunTaBame* 3axTeBa mMicaHe Gopme y
yiaH 39 Beuke KOHBeHIuje apOUTPK 3aTUM HOKYIIABajy /ja HOAATHO OCHA-
)Ke KOHCTATaI[MjoM Jia je y CIIO/bHOTPIOBMHCKYUM ITOC/IOBMMa YOOUUajeHo Aa
ce IpuUroBopyu yuyhyjy mucaHuM myTeMm, OZHOCHO Ja Ce YCMEHM IPUTOBOP
0e3 ofytarama MuCaHO MOTBPAN. VI3noxxeHo riepumte 6u, MehyTum, 3Haun-
710 ia y BAaTOM CITy4ajy 3axTeB ImcaHe GopMe IMpomsnasy U3 wiaHa 9 cTaB 2
KonBennuje (TproBuHcKy o6mu4aj), a He u3 4iaHa 39, mWTO je Beoma 6uUTHA
pasnmka. Anu, y TOM c1y4ajy 6u 6110 noTpe6HO fokazaTy fa mucaHa popma
obaBelITema 0 HECAOOPA3HOCTY 3aMCTa U IPECTaB/ba TPrOBUHCKYU 00MYaj
y [laToj TpaHM TProBUHE LITO Ce, IIpeMa HallleM TyMadery HaBeleHe apOu-
Tpa)kHe OJI/IYKe, Y OBOM IIPeAMETY UMK Hiije TeCUIo.

ITpuppyXyjeMo ce cTaBy ayTopa KOju Cy IIPBU YOUMIM U3JIOXKE-
He mpo6jeMe fa He O TpeOajo NPUXBATUTU MUILUBEHE 110 KOMe WwiaH 39
beuke KOHBeHIMje Hajaxe mucaHy opMmy obaBemTera 0 HecaobpasHO-
cti.*® YTemerberbe 3a HAIll CTaB HAMA3UMO Y U360py peun KopumheHux mpu
dopmynmucamwy wiaHa 39 Ha 3BaHMYHUM jesunuma Konsenuuje. Tako, eHre-
ckn TeKCT beuke KOHBeHIMje He TOBOPY O cHamy, Beh 0 maBamy obaBelITema,
IITO je pajma Koja II0 CBOjOj MIPMPOAM He 3aXTeBa HY>KHO IMCaHy (opmy.
OxonHocT fa je Texumre yraHa 39 KoHBeHIuje Ha ToMe Aa IpopjaBall
Oyzme obaBemTeH 0 MaHaMa pobe a He Ha opMu Tor obOaBelITeHa jouI je
BUJ/bVIBIja U3 TeKCTOBa KOHBeHIMje Ha ApYruM 3BaHMYHMM je3unyma. Tako
ce, Ha IIpyUMep, y GPaHIyCKOM TeKCTY KOpUcTu dopmynanuja: ,Lacheteur est
déchu du droit de se prévaloir dun défaut de conformité s’il ne le dénonce pas

6. HoBeM6pa 2005. rogune. HaBeneno npema: B. ITasuh, M. Hopbesuh, 594.

32 Bup. opnyky y mpenmery T-18/01 ox 27. Hosembpa 2002. rogmue. HaBeeHo mpema:
B. ITaBuh, M. Hophesuh, 594.

33 Bug. omnyky y mpepmery T-15/04 om 21. debpyapa 2005. roguue. HaBeneno mpema:
B. ITaBuh, M. Hophesuh, 594.

34 Bup. omnyky y mpepmery T-09/01 ogm 23. debpyapa 2004. rogyuue. HaBeneno mpema:
B. ITaBuh, M. Hophesuh, 594.

35 B.IIaBuh, M. Bophesuh, 594-595. OBaj cras moppxasa u C. ®yurep-Ilo6or, 447-448.
3a cynporHo muuubeme Buj. Peter Huber, Alastair Mullis, The CISG, Sellier, Miinchen,
2007, 156-157, koju cMaTpajy fia je yCMEHO JaTo 0OaBellTehe HeTOBO/BHO Ca CTAHOBMIIITA
ynaHa 39 Konsenuuje.
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au vendeur (...)%, Koja 6u ce MOITIa IPeBECTU TAKO Ja ,,[k[yiay, 1ybu tipaso ga
ce 1103164 HA HegoCHAIaK caobpasHoCiliy axko ia He fpujasu/nasnayuu ipo-
gasyy (...)°. Cnu4HO TOMe, M MOXJa jouI jacHMje moTBphyjyhu Hedopmar-
HOCT ob6aBellTema, Y IIIAHCKOM TEKCTY ce Kaxe: ,,El comprador perderd el
derecho a invocar la falta de conformidad de las mercaderias si no lo comunica
al vendedor (...)S, mTo 6U MOITIO Ja ce TpeBefe Kao: ,,[k]yiay he uslybuitiu
ipaso ga ce 03usa HA Hegocamiak HecaobpasHociliu pobe axo ia He caod-
wiiu ipogasyy (...)". Victo ce 3ak/pydyje 1 us apancke Bepsuje Kousenuuje.
OHa y 0BOM [iely KOPUCTU I7Iaron i (khaTara), xoju 6u Morao fia ce mpe-
Befie Kao ,,JJaT! Ha 3Hambe" WM ,CTBOPUTY MJejy KO HeKora“.

[IpaBHe mocnenuIle HeaJleKBAaTHOT IpeBoAa ofpehenux nenmosa beuxe
KoHBeHIIMje Beh cy pasmarpane y fomahoj TeopI/IjI/[.36 MsnoxeHo je cxpaTame
Zia je cBpXa IpeBofia cagp>kaHor y gomahem 3akoHy o patudukanuju beuke
KOHBEHIIMje KypTOa3Ha — Taj IIPeBOJ CIY>KN Ja ce OHY Koju he nmpumemnBatu
beuxy xonBeHIMjy y mpakcu yakiie yrosHajy ca BbeHUM Cafip)KajeM, alu TO
He IIPOM3BOJY CPIICKM Y jeflaH Off 3BAHMYHUX je3uka KoHBeHIuje, HUTHU CYII-
ctutynile KoHBeHIIMjy 3aKOHOM O IbEHOj paTM(bMKaquM.37 Konsennuja ce
yYBeK IIpUMemyje Y TEKCTY CaulibeHOM Ha jeJHOM Off BeHUX IeT 3BaHMYHMX
jesuka,’® 6e3 0631pa Ha TOCTYITHOCT CTY>K6EHIX M/ HECTYK6EHNX TPeBofia
Ha 6110 Koju Apyru cBeTcknu jesuk. IIpema ToMme, ,Hecpehan® nsbop Tep-
MIHa ,,iocnaiiu obasewiitierve” y ipepofy wiaHa 39 KoHBeHIje Ha CPIICKU
jesauk He 6u Tpebaso fa ¥MMa HUKAaKaB IPaBHM 3HaYaj M He 6u Tpebano fa
momahe cynmje 1 apbuTpe HaBefe Ha 3aK/byJak Jja cama KoHBeHIMja oficTyma
Off IpYMapHe IIpUMeHe IPMHINIA HeOPMATHOCTH Y MOIIey 0OaBelITeha
0 HecaobpasHOCTHU pobe.

IV Pok 3a maBamwe o0OaBelTema

Kao mro je Beh HaBemeHo, wman 39 craB 1 DBeuke koHBeHUuje
npomucyje fa Kymal Tpeba fa aa obaBelITeme 0 HefocTanyma pobe y pa-
3YMHOM POKY Off TP€HYTKa KaJia MX je OTKpPMO MM MOpao fja X oTkpuje. V3
TakBoOr ofipehera Impousiasy fa ce y Be3u ca padyHameM pOKa 3a [aBarbe
obaBelITema jaB/bajy HajMatbe iBe K/by4dHe JuieMe. IIpBo: Kajja je mpopasary
OTKPMO WIM MOpPAo Jia OTKpUje HegocTarke? [[pyro: komko 6u TayHo Tpeba-
JI0 [1a U3HOCU pa3yMaH POK 3a JaBame oOaBelTema?

36 3a mpo6reM HeaJeKBaTHOT IIpeBoyia WiaHa 1 beuke koHBeHIuje Buy. Mapko JoBaHosuh,
»MecTo nocnoBama i ceguiure? O IpaBHOM 3HaYajy pasiuke y npeBony Konsenmuje
YH o yrosopuma o MehynapopHoj npopmaju pob6e®, Ilpaso u tpuspega, 6p. 7-9/2016,
259-274.

37  Ibid., 271-274.

38 Cxopno umany 101 Beuke KOHBeHIIMje, IheHM 3BAaHMYHU je3ULIM CY apaICKM, €HIJIECKM,
(dpaHIyCcKY, KMHECKY, PYCKM Y IIITaHCKM, U CBAaKM je TIOfIjelaHKO BePOfIOCTOjaH.
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IlITo ce mpBe mmIeMe TU4Ye, HEHO pellembe je YCIOB/BEHO IPUPOROM
HepocTatka. Kox BMIBMBMX HefOCTaTaka, pPOK 3a JlaBame OOaBelITeba
HOYMIbe Ja Te4e JMCTEKOM pOKa 3a MCIyHeme JYXHOCTH Ipernefa pobe,
CXO/IHO 4IaHy 38 KOHBCHHI/Ije.39 Axo poba Huje ypenHO IperiefaHa, UCTe-
KOM POKa 32 VICITYIbelbe TY>KHOCTHU HeHOT Iperiefia HacTyIa TPeHyTaK Kajia
je Kymal, Mopao fia OTKpyje HelOCTaTKe ¥ Off Tafia IIoYNbe Ia Tede pasyMHO
BpeMe 3a obaBelTaBame Ipofasla. Hacynpor ToMe, Koj CKpMBEHUX MaHa,
OHUX KOje Ce, IO TIPUPOAY CTBApU He MOTYy OTKPUTU YOOM4ajeHUM IIperyie-
moM pobe IPUIMKOM IIpujeMa MCIOPyKe, POK 3a JaBame ObaBellTema ce
nomepa yHampes. Ha ommry Haumn 6u ce morno pehu ga he tama pox 3a
obaBelITaBame MPOaBIiA O HECAOOPA3HOCTY MOYETH fla Tede Off TPeHyTKa
KaJia je Kymnar Ipukymo (1 61o Ay>KaH Aa IPUKYIN) TOBO/BHO CasHamba O
MaHU Jja IPOJaBIy MOXe JOBOJ/bHO jaCHO Ja OIMILIE y YeMY Ce CacTOji Heflo-
cratak.*’ KonkpeTHO Tpajare mepronia 3a IpUKyTUbatbe Ca3Hamba MOJKe J1a 3a-
BUCHK Of OpOjHUX 00jeKTUBHUX 1 Cy6jeKTMBHUX (PaKTopa, Kao LITO Cy 0OMM,
OJIHOCHO KOJIMYMHA MCIIOpYYeHe pobe, HeHe KapaKTepUCTHUKe, KalaluTeT
KyIl4eBe KOMIIaHMje, OHOCHO CaMoT KyIla ia 06aBy WM OpraHusyje mpe-
r1en] pobe, Wwerose MYHe U MOCIoBHe npumike, uta.!! Onpenemseme 3a oa-
KBO ofipehyBame TpeHyTKa IIoYeTKa TOKa poKa 3a 0baBellTaBambe Ha/la3yMO

39 ¥V reopuju ce mpo6neMaTN30BaIoO MUTabE [ja M POK 3a Iperes; pobe 1 PoK 3a JaBame
obaBellTema IPEACTaB/bajy ABa OfBOjeHA POKA MIN jefaH CIOKeHM. Y IIPUIOT IPBOT
CXBaTama MCTULAMM Cy Ce apryMeHTH fla ce OBM POKOBM OZHOCE Ha [Ba Pas3lInMIUTa
MHCTUTYTa, fa cy ypehennu pasmmuntunm ogpenbama Konsenuuje u ga cy gebuHmucann
Ha pas/nunTe HadyHe (POK 3a mperyeq pobe nmpema unany 38 KonseHtyje je mrto kpahn
POk Koju je Moryh y natum oxonHoctuma (eHIL. as short a period as is practicable in the
circumstances), JOK je POK 3a JaBarmbe oOaBellTeba 0 HeCaoOpasHOCTU MpeMa WIaHy 39
KouBeHIje pasymaH pok (eHru. reasonable time)). Ca fpyre cTpaHe, y IpUIOT LPYyroM
CXBaTamYy Ce MICTULAJIO Jia IIPONYIITakke POKa 3a IIperief] HeMa CBOjy jacHy CaHKIMjy Beh
ce OHa OI7Iefla y HeMOTYRHOCTH fia ce 13 06aBelTee 0 HecaobpasHOCTH, IITO TEK OHAA 32
KOHKpEeTHY IOC/IefuIly uMa HeMoryhHoct kopuithera paBHUX CpefcTaBa MPOMMCAaHUX
3a CJTy4aj MCIIOpyKe HecaobpasHe pobe, Ko U TO Jja y TPAKCH IpeKopadere 6110 KOr
O OBa [[Ba POKA HAa HAYMH J]d OHM 3djegHo TIpeBasuiase Ipar pasyMHOT 3a MOCTERAUITY
UMajy UCTO IITO M HoBpena 4iaHa 39 KonseHuuje camor 3a cebe. Unnu ce ma je oBa
AueMa KOHA4YHO paspellleHa IIpe BHMILIe Off fBe HelieHUje, kaja je CaBetomaBHO Behe
3a mpuMeHy bBeuxe KOHBeHIMje Y cBOM MuIbery 6p. 2 jaCHO CTalo Ha CTaHOBHUIITE
[la Cy oBa [Ba POKA PasIM4MTa M fja C€ MOPajy OABOjeHO IIOCMATpaTy YaK M Kaja 6u
4MbeHNI[e KOHKPETHOT CIiopa oMoryhaBajie BUXOBO cabypame 1 TyMadele Kao jefJHOT
jemuHcTBeHOT BpemeHcKor nepropa. Bua. CISG AC Opinion No. 2 (E. Bergsten), ,,Exam-
ination of the Goods and Notice of Non-Conformity — Articles 38 and 39% mocrymHo Ha
appec: http://www.cisgac.com/cisgac-opinion-no2, 8. 11. 2024. 3a mperyien ¥ KOMeHTap
Harpey OIMCaHMUX Teopujckux amnema Bup,. S. Kroll, 601-602.

40  VYmop. C. Brunner, M. Schifferli, 209; S. Kroll, 602-605.

41 Bup. y Tom cmucny Buyer (Slovak Republic) v. Seller (Austria), Oberster Gerichtshof,
28. pebpyap 2023. ropuse, macyc 23, CISG-online Case No. 6292. Crmuuso u P. Huber,
A. Mullis, 160; Peter Schlechtriem, Petra Butler, UN Law on International Sales - The UN
Convention on the International Sale of Goods, Springer, 2009, 127.
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y LWbY ¥ CBpCU 0OaBellTema — a IPOJaBlia MITO NOTIYHYje MH(OpMUIIE O
HIpUpoAK MaHe pobe, Kako 611 OH MOrao fia je e(pMKacHO OTK/IOHM.

CkpuBeHe MaHe Ipe[CTaB/bajy BEIMKM M3a30B Y IOITENy TyMadera
TPeHyTKa KaJia je Kymal Mopao, Tj. 610 fAyXaH Ha UMX OTKpuje, ma he
ofipehuBame TOr TpeHyTKa IPEBACXONHO 3aBMCUTH Of NIpUpOJe MaHe, Ha-
YMHA BEHOT MCIO0/baBamha - M CBUX IPYTUX PEIEBAHTHUX OKOTHOCTYU CBaKOT
nojemuHadHOr CrIopHoOr ciyyaja.*’ Tlpema mumbewy CaseromasHor Beha
3a nmpuMeHy bedke KOHBeHIUje, POK 3a Iperyie pobe y CIydajy MOCTOjarmba
CKPVMBEHVX MaHa IIOuYNbe Jla Te4e OHJla KaJjla HecaoOPa3HOCT IOCTaHe MpH-
metna.** OBo je cacBuM mormuHO ompenerverbe, jep IOK ce CKpMBEHa Cao-
Opa3HOCT He UCIOJbY, KyIal] He MOXe 1a CTeKHe 3Hambe O IeHOM II0CTOjamby.
Kama To He 6m 6umo Tako, pajuao 6u ce of MoYeTKa O BU/BMBOM HeO-
cratky. Tako je, mpumepa pajy, y jefHOM cropy mnaMeby miBajijapckor Kyu-
IJa ¥ HEMAYKOT IpofiaBlja AmNenauyonn Cyf y MuHxeHy yTBpuo #a je pok
3a obaBelTaBame MPOJaBIla O HeCA0OPa3HOCTH, KOja ce OITIefiana y OKOJ-
HOCTH Jia je ONATajMep KOjM je KyIall KylMo 3aIpaBO TOAMHY JjlaHa Miabu
Ol OHOTa IITO MY je IPOJaBall IPEACTABMO TOKOM IIPETOBOPA U 3aK/byderba
yTOBOpa, II0Y€EO J]a Te4e Off TPEHYTKa Kafla je MeXaHudap y CepBUCY Y KOju je
KyTIaIl OfiBe3a0 ayToMOOMT 300T MmonpaBKe TeKyher KBapa, TOIMHY /laHa Ha-
KOH KYIIOBMHE BO3WIA, CIy4ajHO YTBPAYO A4 je 6poj macuje (Ha OCHOBY Kora
je Moryhe HECYyMIBUBO YTBPAMTH CTApOCT ayTOMO6UIA) 6pylIeH 1 Merban.

42 3aHMM/BMB IIpMMep y3MMaiba y 003up 0BOT (haKTOpa IPUINKOM OfiMepaBama pa3yMHOT
Tpajama poka 3a aBaibe obaBelITeha 0 Heca0OPasHOCTH [OJIa3) U3 XONaHACKe CYICKe
IIpaKce ¥ Tu4e ce 6IaroBpeMEeHOCTH poKa 3a obaBellTaBarmbe IMPOfABLa fa KOH KOju
je 610 TpenMeT KYIOBMHe MMa Karapakry. Hamme, ¢y je ctao Ha cTaHOBHIITE fa je
IaBame obOaBeliTera y POKY Off TOAMHY U IIO [jaHA Off JjaHa VICIIOPYKe PasyMHO jep
KaTapakTy Huje 6mmo Moryhe oTkpuTy 6€3 crierujamicTIKOr BeTepUHAPCKOT IIperena,
HIje ofMax ca curypHoluhy Morao fa ce mpegBuau Tok 6onectu 6ynyhu na je orkprBeHa
y paHoj ¢asy 1ucrnopaBamwa IITO OM YTULIANO HA AETa/bHOCT 0OaBelITeba, a y3eTa je y
0031p 1 OKOTTHOCT Jja je YHyTap TUX TOIMHY ¥ IIO laHa IOK 0OaBelITehe Y CMUCITY YIaHa
39 craB 1 KoHBeHIMje Huje OWIO [jaTO IIOCTOjaja MuCaHa M yCMeHa KOMYHMKaluja
u3Mebhy Kynma u mpopasla, Koja IOKasyje #a je KyIal Of IpofiaBLia MOKYIIaBao ja
pubaBy MOfATKe O 3[APABCTBEHOM CTamy KOa y Mepyrofy Ipe ucrmopyke. Bup. Buy-
er (USA) v. Euro Stable CVBA et al., Rechtbank Limburg, C/03/259855 HAZA 19-59,
8. mapr 2023. roguHe, macycu 33-37, CISG-online Case No. 6250.

43 Taxo je, mpuMepa pajiy, y jefHOM CKOpallibeM criopy usMeby nrammjanckor npounssobada
ayTOMOOMICKMX MOTOpa 1 (PaHIyCKOr IPOfABIa KaMIIMHT-BO3WIA, AIIE/MAI[VIOHN CYX
y Peny mocBetuo moce6Hy Hakimy OTKPUBamby y3poka HecaoOpasHOCTHU MCIIOPYYEeHOT
CIIOPHOT MOTOP4, I1a YTBPAUO [a HeCAaoOpasHOCT Huje MpefCTaB/bana (CKPUBEHY) MaHy
ucrnopydete pobe, Beh je HacTymuIa Kao MOCTEANIA IIPOIYCTA Y TEXHIIKO] KOHTPOJIIL.
Bug. Romec S.r.1. v. Distrimotor S.a.r.I, Cour d’Appel de Rennes, 2éme chambre, 23/04691,
1. mapt 2024. ropuHe, nacyc 14, CISG-online Case No. 6882.

44  CISG AC Opinion No. 2 (E. Bergsten), ,,Examination of the Goods and Notice of Non-
Conformity — Articles 38 and 39

45  Buyer (Switzerland) v. Seller (Germany), OLG Miinchen, 7. Zivilsenat, 7 U 1224/21, 25.
oktobap 2023. ropuHe, nacycu 66-67, CISG-online Case No. 6641.
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Ca ppyre crpaHe, 3a pasnmMKy Of OBOT IIpuMMepa Ojjlarama II0YerT-
Ka TOKa poKa 3a obaBellTaBame, Moryhe je, HapaBHO, 1 Jla POK 3a JlaBarmbe
obaBelITema 0 HeCA0OPA3HOCTH ITOYHE Jla TeYe OfIMAaX I10 TIPMjeMy UCIIOpYKe.
To 6u, peunmo, 610 crrydaj oHfa Kafia je IPUPOJia HEOCTATKA TaKBa Jja Ce OH
MO>Ke YOUUTH ¥ jaCHO OIMCATY 4YaK U 6e3 leTa/bHujer mperefa (HIp. pasim-
Ka y KOIMYMHM, pasfyKa y aMbamaxy, pasiuka y 60ju, MCIIOpyKa OYNUITIeHO
npyre BpcTe pobe ofi yroopene).*® A, axo je mpopaBar; poby nucropyumo
IIpe YTOBOPEHOT pOKa, CMaTpa ce Ja OffMepaBame POKOBa 3a Ipernies pobe
u obaBellITaBame IpoAaBlia Tpeba [ja IIOYHe fla Tede Off YTOBOPEHOT a He
CTBApHOT JlaTyMa MCIIOPYKe, jep Kymall He Tpeba Jja CHOCYM LITeTHe IOC/Ie-
AuIe OKOTTHOCTH JIa je IpUMIO poOy y TPeHYTKY Kaja Huje 610 Ty>KaH fa je
OdYeKyje 1 3a TO IOTeHIWja/THO HYje 6MO CIIpeMaH.

Y Besu ca mpo6reMoM ofpehuBama TpeHyTKa IOYeTKa TOKA pOKa 3a
obaBenITaBame MOXe Jja fobe /10 jol jenHe MHTepecaHTHe cuTyanuje. To 6u
6o cry4aj y KoMe ucnopydyeHa poba MCTOBpEeMEeHO Cafip)KV ¥ BUJ/bMBE He-
JoCTaTKe ¥ CKpVBEHe MaHe. Y OBaKBOj CUTyanuju, Tpebano 6u onpehusatn
TPeHyTaK I0YeTKa TOKa POKa 3a 00aBellTaBambe Y OHOCY Ha CBAKV HEJOCTa-
TaK IojefMHa4Ho. Tako je, IpyMepa pajy, YYUbEHO Y CIOPY KOjU je pellaBaH
npey OKPYXXHMM cyfoM 3a Victounn okpyr Tekcaca, a koju je HacTao 360r
HecaobpasHe ucnopyke 10.000 Tabner-pauynapa. Hanme, ncropyka je 6una
HecaoOpasHa IO Ba OCHOBAa: KBAaHTUTATMBHOM (jep je mcmopydeno 9.900
yMmecTo yroBopeHux 10.000 padyyHapa) 1 KBaJIMTaTUBHOM (jep Cy MCIOpYyde-
HJ padyyHapy CIIOPO PafiyiIy yCyIe HeUCIIpaBHOCTH ofipeheHnx xapaBepckux
KOMIIOHEHTH Koje Cy y Bbux 6une yrpabene). Kynar je ynmyTno o6asemiterme o
HecaoOpa3HOCTM y POKY HelTo KpaheM off iBe TOAMHe Off UCTIOPYKe, >kanehn
ce NMPBEHCTBEHO Ha XapJiBepcKe HEeJOCTaTKe, a TeK ys3Tpef MoMuUmyhn fa je
ucnopy4eno 100 padyHapa Mame Off yTOBOpeHe KOonn4He. AMEPUYKU CYT, je
HaIllao Jja je obaBellTebe 0 KBAIMTATUBHOj HecaoOpasHOCTH HaTo Orarospe-
MEHO jep Ta4aH Y3pOK CIOPOT pajja UCIIOPY4YeHNUX padyHapa Huje MOrao jia ce
Op30 OTKpMje a y p)KaB) KYIIa 4aK Huje HU 6umo mMoryhe TeXHUYKM Ipo-
BepaBaTU MICIIPABHOCT CHOPHMX Xap/IBEPCKMX KOMIIOHEHTH, JIOK je y IOT/Iefy
KBaHTHUTAaTVBHE HECA0OPAa3HOCTHU CYJ, OIIY4Mo Ja je obaBelITee HebIaro-
BPEMEHO []aTo jep je MamakK MCIOpydYeHe pobe BUJBMBY HELOCTATAaK KOjU
MOJKe JTAKO 1 6P30 J1a Ce YTBP/IM U JIOBO/BHO jaCHO CAOMIITH MPOAABIy. s

Uy norneny pemaBama fpyre guaeMe, ofpebuBama Tpajama pasymHoi
poKa 3a o6aBelITaBambe MPOJABIIA, jaB/ba Ce OCTa noTemkoha. IToyerna Tay-
Ka Y TpaKemy pelllera Tpebano 6u na 6yme wiaH 7 cTaB 1 beuke koHBeHIMje

46  Bup. y tom cmucny I. Schwenzer (2022b), 880.
47  S. Kroll, 604.

48  Shenzen Synergy Digital Co. Ltd v. Mingtel Inc., U.S. District Court for the Eastern Dis-
trict of Texas, Sherman Division, 4:19-cv-00216, 29. mapt 2022. ropuHe, nacycu 72-88,
CISG-online Case No. 5845.
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y KOMe je M3/I0KEeHO OIILITe IPaBWIO HEHOT TyMaderma M KOjy Hamaxe fa
ce IPWINKOM TyMadema KoHBeHIuje Bofy padyyHa o mweHoM MebhyHapogHOM
KapaKTepy M HOTpeOM [ja Ce YHAIpese jefHOOOPAa3HOCT HeHe IpUMeHe U
momToBame capecHoctn y mebymaponnoj Tpropumm.*’ Ospe ce ympaso
ucnymeme norpebe yHanpehusama jenHoo6pasHocTn npumere Konseniuje
II0Ka3ajI0 Kao rmoce6Ho m3a3oBHO. Haume, kako je Beh objammeHo y yBoa-
HOM JIe/Ty OBOT Pajia, Y YIIOPELHOM IIPaBy MOCTOj1 IPYINYHA Pa3HOMUKOCT Y
THOI7Iefly HauMHa JeyHUCama Ty>KHOCTI 0bOaBellITaBamba 0 HeCa0OpasHOCTI
pobe. Ta pasHOMMKOCT, KAKO CMO TOpe HaBely, Uje Off Kpajibe CTPOroCTH
repMaHCKMX CUCTeMa, y KojuMa je mpuxsaheHo fa ce obaBelITee MOpa AaTu
Y POKY OJl HeKOJIMKO JJaHa, 10 Kpajibe TnbepamHoCTy PpaHITyCKOr IIpaBa Koje
HJ He IIO3Haje CaMOCTAJIHy AY>KHOCT obaBellTaBama O HefocTaluMma pobde
Beh camo ypebyje pok 3a mogHoueme Ty>x6e 360or HecaobpasHocTu. Vako
4ygaH 7 craB 1 beuke KOHBeHIVje Haa)ke MIPUHINII ay TOHOMHOT TyMaderba
mojMoBa cafipkaHux y KoHBeHIMju, Ia Tako U IIOjMa PasyMHOT poKa U3
wyraHa 39 cTaB 1, Ipo6/eM ce M0jaBMO OHJA Kajia Cy HeKV HAIVMOHATHU CY-
[OBY, ¥ TO HApOYMTO HEMauyKy, IOYeIy Ha CTaHfapj PasyMHOI Tpajamba
poka 3a obaBemrTaBame 13 Deuke KOHBeHIMje TyMade IIpeMa CXBaTarby
pomahe mpakce TyMaderma HeMAuKor IpaBa M Impecybhyjy ma pasymaH pok
npema beuxoj KOHBCHLU/IgI/I Tpaje MCTO KOMMKO M IIpeMa HallIOHATHOM IIpa-
By — Tpu 10 mer maHa.”’ OBaKaB TPUCTYI je 610 He caMO METOJIOTOMIKN
HOTpPelIaH Ca CTAHOBUIITA MHTEPIPETATVBHOT IIPaBUIa CAfIPXKAHOT y YIa-
Hy 7 ctaB 1 KonBeHniyje, Beh u nmpakTuyHO HeajjeKBarTaH, jep 61 4ak u ce-
AMOJHEeBHU POK 3a JjaBame obaBellTera 6110 MCyBMILe KpaTak y Hopehemy
ca KOHKpPeTM3aljoM Tpajara PasyMHOT poKa IpeMa bBeukoj KOHBeHLWju y
CYACKOj ¥ apOMTPaXKHO] IMIPAKCH Y IPYTUM JIeIOBUMA CBETa.

Ocphyhn ce Ha XeTeporeHocT mpucTyma oppehusamy KOHKpETHOT
Tpajama pasyMHOT POKa Y YHOPERHO] CYACKOj M apOUTPasKHO]j MpaKCH, IIPo-
¢decopu Qepapu (Ferarri) n Topceno (Torsello) mpumehyjy na Tpe6a mpasu-
TN pas3muky usMmely xereporeHocTn pesynrara (Tj. pasnamka y ofMepaBamy
KOHKPETHOT Tpajama Pa3yMHOI POKa) U XeTePOreHOCTN MeTOfa TyMadema
uynana 39 beuke koHBeHuyje. JIOK je IPBM THUII XETEPOT€HOCTH MO HUXOBOM
MMUIUbEHY HYXXHa MOCIenuia QuekcubuiHe TepMMUHONOTHje Koja je
npuxsahena y wiany 39 KonBeHuuje, ma 3ato He Tpeba ia CTBOpY IOCEOHY
3a0pMHYTOCT, JOT/IE je XeTepOreHOCT MeTO/ja TyMaueha MHOTO OIIacHUja jep

49  Buire o npo611eMMMa TyMmaderma beuke KoHBeHLuje BuUp,. Marko Jovanovi¢, ,,Forever
Young: The Gap-Filling Mechanism of the CISG as a Factor of Its Modernization, Balkan
Yearbook of European and International Law, Nr. 2020, 41-60.

50 Ingeborg Schwenzer, ,The Noble Month (Articles 38, 39 CISG) - The Story Behind
the Scenery®, European Journal of Law Reform, Nr. 3-4/2006, 357-358, ca HaBohemweM
peleBaHTHe IIpakce Koja, naMely ocrasor, mokasyje ma je cyn y Jucengopdy crao Ha
CTAaHOBMIITE JIa je POK Off CeflaM JjaHa 3a oOaBellTaBame NPOJABIA y CIydYajy Ipopaje
KOPHMIIIOHA HEPAa3yMHO JyT.
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IoKa3yje fia ce CyHOBMU 1 apOuTpaxke 6e3 OCHOBA y/a/baBajy Off MHTepIIpeTa-
TUBHUX Hajlora wiaHa 7 KoHBeHIuje 1 Tymade WwiaH 39 nmpeMa MpUHIMINMA
¥ cxBatamuMa goMaher mpasa.’!

OBa konebama ynopepHe Ipakce HaBela cy npocgecopky IlIBeHuep
(Schwenzer) ma y cBoM HeMaykoM KOMeHTapy wiaHa 39 Beuke KOHBeHIVje
jour meBemeceTux ropyHa XX BeKa Cyrepuiie fja, Y OfCYCTBY OMIO KaKBUX
HOCeOHUX OKOTHOCTH Koje 61 yTuIlajie Ha IeroBO Tpajarbe, pasyMaH pPoOK 3a
obaBelITaBalbe MPOJABI[A O HELOCTAI[MMa HeKBap/buBe pobe Tpeba ma m3-
HOCH Mecel aHa.”> OBa MpeIopyKa, KOMOKBMjaTHO HA3BAHA ,,BETUKOJYIII-
HUX Mecell gaHa“ (eHr. noble month), Bpmo 6p30 je MMana OffjeK y HEMAUKoj
CYICKOj IpaKCcu TyMauderma U IpuMeHe bedke KOHBeHIuje, IMa ceé TaKO Kao
IpBa ONJIyKa y KOjoj ce ,BEIMKOAYIIHMX Mecell JaHa“ MO)Ke cMaTpary
npuxsaheHuM HaBoay npecyna Hemadkor CasesHor cyna (Bundesgerichtshof)
y 4yBEHOM CIOpY OKO IIpOfiaje HOBO3eTaHACKMX Aarku.”> OBa Ipakca ce
y NOTOBVM TOAMHAMA YCTaAWIa UM M3BPLUIMIA YTUIIAj M HA ayCTPUjCKe CY-
moBe, rae je Tamowmy Bpxosuu cynm (Oberster Gerichtshof) y jemHoj mpe-
cymu u3 1997. rogyHe CTao Ha CTAHOBUINTE fIa je MY>KHOCT Iperefia pobe
6/1arOBpeMeHO MCITyIbeHa aKo je Tpajajia jeceT JaHa IO fiBe Heflesbe, JIOK je
pasyMaH pok 3a obaBellTaBaibe IIPOJIaBIA O HEJOCTAIMMa pobe Mecell jja-
Ha.>* MebyTum, oy yapoM KpUTMKa TaMONIHe JOKTpWHe, aycTpujcku Ca-
Be3HU CYJ je yOP30 OfyCTao Of ,BeIMKOAYIIHNX Mecell aHa ¥ BpaTuo ce
npebamwoj mpakcy, yoonudeHoj nomahum cTaHfapauMa cXBaTamba CTaHAp-
Jia pa3yMHOCTH Y ayCTPUjCKOM IIPaBy, IlpeMa Kojoj 1 Iperyef pobe 1 faBatbe
obaBeITema MOpajy f1a ce o6aBe y 36MpHOM pOKy off 14 mana.”

Mako 6u mocrojame ompeheHNUX cMepHMIIAa Y TIOITIEAY OfMepaBarba
Tpajalba Pa3yMHOT poOKa 3a JaBame OOaBellTera OUIO0 HECYMEUBO KO-
PVCHO, PasHOMMKOCT HPWIMKA U OKOMHOCTU y MebyHapomHoj TproBuHm
4yHY HeMOryhmMm fma ce Tpajame pasyMHOT pOKa Ha alCTPakTaH HAYMH
kBaHTH(UKYyje. Onuuja 6pojuaHor oxpehuBama Tpajama OBOT poKa Huje
6Ta 4aK HM pasMaTpaHa Ha JUTmomaTckoj koHdepenmmju y Beuy.”® 3aro

51 F Ferarri, M. Torsello, 279-280.
52 Hasepeno npema: I. Schwenzer (2006), 358.

53  New Zealand Mussels Case, Bundesgerichtshof, 8. mapt 1995. roguse, CISG-online Case
No. 144.

54  Oberster Gerichtshof, 27. maj 1997. roguse.

55  Austrian Wood Case, 15. okto6ap 1998. rogune, Oberster Gerichtshof, CISG-online Case
No. 380. 3a HOBMju IpyMep OBaKkBOT cTaBa Bup. Buyer (Slovak Republic) v. Seller (Aus-
tria), Oberster Gerichtshof, 28. pebpyap 2023. rogune, nmacyc 25, CISG-online Case No.
6292.

56  Amm, Tpeba MMaTH y BUJY Jia BpeMeHCKO QUKCMpame POKa 3a obaBelITaBame IIPOJaBIia
0 HeflocTalMMa pobe Hiuje MeTO/OMIONIKY HOTIYHO HeIIPUXBAT/bUBO Y YIIOPETHOM IIPaBy.
Tako, mpumepa pazny, wiaH 1495 cras 1 Vitanujanckor rpabaHckor sakoHuka npepsuba
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ce Teopuja YIJIAaBHOM IIpMK/Iama CTaBy Jla KOHKPETHO Tpajame poKa 3a
IaBame obaBelTema Tpeba [ja ce padyHa y CBET/Iy pPe/leBAaHTHUX OKOTHOCTH
CBaKOI' IOjeiMHAYHOr cropa, Meby koje ce ybpajajy: mpupopa pobe, oko-
HOCT Jja 71 ce pajiu 0 GMKCHOj IPOJiaju WM He, PAcTIONOXMBOCT CpeficTaBa
KoMyHuKanuje, utn.”’ Takas cTas je moTBpher n y Mumnmbemy 6p. 2 CaseTo-
nasHor Beha 3a mpuMeHy beuke KOHBeHIMje, y KOMe Ce U3PUYUTO HABOIM Ja
pasyMaH pOK 3a o6aBellTaBame IPofjaBlia O HeJOCTAIL[IMa UCIIOpyYeHe pobe
3aBUCH Off OKOTHOCTV CBAaKOI KOHKPETHOT CTyd4aja, fia he Hekama pasyMHO
6uTH ma ce obaBelITebe A MCTOT JaHa a HeKaJ MOC/Ie Ay>Ker Iepuopa, Te
7la HuKaKkaB QUKCHM POK, OM/I0 a OH M3HOCK JIBe Hefie/be, jeflaH Mecel] VI
OmI0 KaKo ipyradmje He MOXKe Jja Ce a priori M Ha alCTPaKTaH Ha4YMH IMIpHU-
xBaTu 0e3 ysuMama y o03up perneBaHTHMX (aKTopa, a TO Cy BpcTa pobe,
IpUpPOJia HEIOCTATKA, IIPUIMKE Yy KOjUMa Ce YTOBOPHE CTpaHe Hajlase, Kao 1
MepomaBHy 06m4aju.>®,

YuHu ce #a OBaj CTaB He JOBOAM y HUTale HU cama Ipodecopka
IIIBeHIEp, KOja CBOjy MPENOPYKY O ,BeIMKOAYIIHNX Mecel] JaHa“ objalrmaBa
noTpe6OM Jja IOCTOju ofipeheHN OpMjeHTUp y HOITIeAy Tpajarma poKa, Koju
he ce onpma mponpykaBatu i ckpahuBary 3aBUCHO Off KOHKPETHUX IIPU-
muka u okomHocTn.®” Konauno, npodecop Kpon (Kroll), mpuxsarajyhu cras
lla CTaHAApf, pasyMHOCTH Tpeba KOHKPETM30BAaTH y CBETIy PasIMIUTHX
Cy0jeKTMBHMX 1 OO0jeKTMBHUX OKOJITHOCTM CBAaKOT IOjeAMHAYHOr CIIyd4aja,
McIpaBHO ckpehe Ma>kmy Ha TO a Tpeba pas3IMKOBATI OKOTTHOCTY KOje YTUYY

fla Kymai| Ty6y IIpaBo Ja ce IO3¥Ba Ha TapaHIVjy 3a UCIPABHOCT pobe ako He IpujaBn
IIPOJABITY HEJOCTaTKe Y POKY Off 0caM JaHa Of laHa KaJia UX je OTKPUO, OCUM YKOIMKO
ApyK4uje He IIPOM3/Ia3y U3 HOTOBOPA CTPaHa MM HeKe JpyTe 3aKOHCKe ofipenoe.

57 Camilla Baasch Andersen, Francesco Mazzotta, Bruno Zeller, A Practitioners Guide to
the CISG, Juris, New York, 2010, 392.

58 CISG AC Opinion No. 2 (E. Bergsten), ,Examination of the Goods and Notice of Non-
Conformity - Articles 38 and 39

59 3aHuUM/BMB IIpUMEp Yy3uMama y 003Mp pasmMuMTMX (AaKTOpa IIPWIMKOM OlieHe
PasyMHOCTM Tpajalba pOKa 3a [aBame OOaBellTela O HecaoOpasHOCTM IIpyXKa
HOBMja XONaHACKA CyAcKa Tpakca. Hamme, y cmopy moBofoM MaH/bUBE MWCIOPyKe
KaHIIeNTapUjCKOT HaMellTaja, Ifie je yropopeHa mpopaja 10 cronmosa m 20 cromuua 3a
KOMIIAaHMjCKYy KaHTMHY a IIpOfjaBal] je JICIOPY4mo camo cronose, OKpyXHU Cyf y
Xenpepnanny je cTao Ha cTaHoBuuITe Aa 30 maHa 3a JaBame obaBellTewa, padyHajyhu
Ofl laHa MCIIOpPYKe CTOJIOBA, IPefiCTaB/ba pasyMaH pok. Obpasnaxyhnu oBaj cras, cyq je
HaBeo Jja y 003Mp y3MMa OKOJMHOCT fa je OMIo pasyMHO Jia KyIal| cadeka HEKO BpeMe
HAKOH JCIIOpYKe CTOJIOBA IIpe Hero LITO pearyje IpeMa IMPOAABLY Kako Ou ce yBepuo
Ta MCIOpyKa CTONMI[A He KAacHU, Kao ¥ OKOTTHOCT Jia Cy CTOJIOBY UCIIOPYYEHM OKO JIBe
Hefie/be Ipe 60XMNHNMX ¥ HOBOTOAMIIIBMX IIPasHUKA, IITO je BpeMe Kaja HU jefHa HU
Ipyra KommaHuja He page. Bun. AGES Maut System GmbH ¢ Co. KG v. Butler Neder-
land B.V,, Rechtbank Gelderland, 10562327 \ CV EXPL 23-4193, 27. centembap 2023.
roauHe, nacycu 17-18, CISG-online Case No. 6644.

60 1. Schwenzer (2022b), 878-880.
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Ha Jy>KUHY Tpajama poka 3a Iperies pobe O OKOTHOCTU KOje YTUYy Ha
Tpajame poKa 3a JlaBame obaBelITerma O WweHnM HepocTarmma.’! Tpumepa
panM, Koj TProBMHE JTaKO KBap/bMBOM POOOM POKOBM 3a 0OaBellTaBame O
HecaoOpa3HOCT IO IPUPOAY CTBAPY MOPajy fia Oymy KpaTKu. Y TOM LyXy je
OxpyxHu cyn y Porepmamy y jegHOj HelaBHOj OJJIyLIY CTAO Ha CTAHOBUIITE
la pasyMaH pOK 3a o0aBellTaBalbe O HeCA0OPasHOCTU MUCIIOPYUEHOT KPOM-
nypa ¥ LINIKa U3HOCHU (caMo) Tpu nana.®?

Y cBakoM cry4ajy, uiaHoM 39 cras 2 beuke KoHBeHIUje npenBuheHO
je ma Kymarn ryby mpaBo jja ce I03MBa Ha HecaoOpa3HOCT pobe ako 0 ToMe
HMje 06aBeCcTIO IMPOJABIIA Y POKY Off IBe TOAMHE, [I0YeB Off laHa CTBapHe
npepnaje pobe kymiyy. OBaj pok, mehyTum, Moxxe fa 6yne moagudurkosat (mpo-
my>keH mmm ckpaheH) yroBopHoM rapanuujoM. Iyburak npapa Ha nmosuBame
Ha HecaoOPasHOCT IO MCTeKy OBOT 00jeKTVBHOT POKa, 610 OH KOHBEHIIVjCKI
WV YTOBOPHO ofipebeH, HacTyma 1 y crydajy Kajia 611 KyIal ©Mao IpaBo Aa
ce 1Mo3oBe Ha WwiaH 44 KoHBeHIMje 1 3aXTeBa CHIDKEbE LieHe MM HaKHaLy
IITeTe aKO U3 OIpAaBJJaHMX pasjiora Huje 06aBeCTMO IPOJABLia O HEJOCTa-
nyMa pobe y pasyMHOM pOKy. BakHO je mpuMeTHTN [ja JBOTOAUIIELN POK
HouMIbe 1a TeYe Off TPEHYTKa Kaja je poba JolIa y Ap>KaBUHY KyIIIia a He
Ofl TPeHyTKa Kaja je OUIJIO [0 Iperlacka pu3MKa, KOju MOXKe Jla HAaCTYIIN
U IIpe Inpefiaje pobe Kymiry. AKo je, Iak, yroBopoM mpensubeHo fa npopa-
Ball poOy MCHOPYYM AUPEKTHO KYIYEBOM KIIVMjEHTY, KyIIYeB IBOTOMVIIEU
pPOK 3a obaBellTaBame NPOJABLIA IIOYMIbE Jla Tede O TPEHYTKa Ipefaje
pobe KknujeHTy. Ann, ako je mpogasal; poOy Ipefao KyIiy, a KyIall je aajbe
OTIIPEeMIO CBOM K/IMjeHTy 0e3 pasyMHe MOTyhHOCTM Ha je mperiepa Ipe
OTIpeMama, JBOTOIMIIBY POK he cBejemHO moyeTy fja Tede Of TPeHyTKa
Kajia je poba McIopydeHa Kymumy, jep je jesuk wiana 39 cras 2 Konsenuuje y
TOM TIOITIE/ly jacaH U He OCTaB/ba IIPOCTOP 3a M3y3eTaK, 32 PA3/NKY Off WIaHa
38 cras 3.9

Mehytum, uman 39 crtaB 2 beuke KOHBeHIIWje OTBapa Bpara 3a
MOTYRHOCT yI/IMBa HaIMOHATHOT, OHOCHO JMHa4Ye MEePOJaBHOTr IIpaBa y I10-
I7Iefly HajMarbe Ba 3HadajHa murama. IIpBo je muTame padyHama pOKOBa,
Koje beuka KoHBeHIMja He ypehyje. 3aTo 6u ce, y crydajy fja ce jaBu gumema
y TIoI7Iefy Tora Kafia 611 ce cMaTpaso Ja MCTUYe IBOTOAVIIY POK aKO HEeroB
HOC/IeNIbY [NaH Majla Ha HePaJHU [aH WIK JJaH KOju y TOj KaJIeHJapCKoj To-
AuHY He mocToju (HIp. 29. ¢pebpyap), Ha OBO HMUTabe NPUMEHUBATIO MHA-
Yye MepoflaBHO IIpaBo, y CK/Iafy ca 4iaHoM 7 cTaB 2 Konsennuje. Ipy-
ro je NUTame POKa 3aCTape/IOCTM KyM4YeBOI IOTpaXkKMBarba II0 OCHOBY

61 S. Kroll, 605.

62  Seller (Egypt) v. Riva Fruit B.V. et al., Rechtbank Rotterdam, C/10/608300 HAZA 20-
1114, 8. meuem6ap 2021. rogune, nacycu 47 un 54, CISG-online Case No. 5738.

63 1. Schwenzer (2022b), 882.
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HecaoOpa3HOCTH McrnopydeHe pobe. PokoBy 3a o6aBemTaBame u3 yiaHa 39
KonBennmje cy pokosu koju omoryhapajy Kymily /ja yommTe KOHCTUTYUIIeE
HEKO IIOTPaKMBambe Of IIPOJIaBlia 10 OCHOBY HecaoOpa3HOCTU. AKO 61 Ky-
Talj IoJHeo TyXXOy 3a, pelyIMo, HaKHaJy IITeTe 300T MCIOpyKe HecaoOpasHe
pobe IpOTHB IpOJABIIA a HUje I'a IPETXOFHO 00aBeCTHO O TOj HecaoOpas-
HOCTH Y Pa3yMHOM, OJHOCHO IBOTOAMILIEM POKY, IpofaBal y CyACKOM UIN
apOUTPaXHOM IOCTYIIKY Hehe MCTUIIATV IPUTOBOP 3aCTAPEIOCTU KYIT4eBOT
norpaxusama Beh he ce 6panuTn Tako mro he fokasusaru ga, 36or gejcraa
4naHa 39 KonBeHlyje, moTpakuBama yonuuTe Hu Hema. Hacynpot Tome, ako
je Kymai ypegHO 06aBecTO IPOJaBIa O HEJOCTAlLMa MCHOpydeHe pobe,
uMahe npaBo Jja ce o3uBa Ha WiaHOBe 45-52 u 74-76 KoHBeH1Mje 1 TO KaKo
y TIperoBopuMa ca IpOJABIeM, TAKO ¥ Tpef CYIOM, OfTHOCHO apOUTPasKOM.
Anu, weropa MOTyhHOCT yTy>KuBama IOTPaKVBamwa Koje MMa IpeMa Ipo-
maBiy 6uhe BpemeHckn oMelheHa pokoBMMa 3acTapenocTu Koju ¢y ypebern

Ha4Y€ MEpOJaBHUM HpaBOM.64

OBpe 6u Morla fa ce jaBu ¥ HOJaTHA ImoTemkoha Koje mpoucTude
U3 KOHIIEMIMjCKe pasjiMKe KOHTMHEHTAJHUX U aHITIO-CAKCOHCKMX IIpaB-
HUX CHUCTEMa, jep NPBOHABEJEHV KBAIU(MKYjy 3aCTapeNoCT Kao IUTabe
MaTepujajTHOT, a IPYTOHABE/IEHN YTTIABHOM Ko TINTalbe MPOIeCHOT TpaBa.®
Osa pasnuka, MehyTum, yride camo Ha To fia i he ce pokoBu 3acTapenocTu
TpaxXutn y lex causae unmu lex fori, anmu he onn cBakako 6utu ypebern He-
KUM JIPyTUM U3BOPOM IIpaBa a He beukom koHBeHIjoM. IIpo6mem gonexse
MO>Ke Jia OyJie OlaKIIaH TUMe IITO je jefaH O6poj Ap)kaBa, ykpydyjyhu u Hamry,
ob6ase3aH Konsennyjom YH o 3acrapenoctu norpaxusama y MehyHaponHoj
npopaju pobe m3 1974. ropuHe, koja yHUQUKYje MAaTepujy 3acTapesiocTu
HOTpaXMBama u3 yroBopa o MehyHaponHnoj mpopaju pobe, mocrasma or-
IITY YeTBOPOTOAMIIEM POK 3a YTY)XXMBame OBaKBUX IIOTPaXKMBama KOji,
y cry4ajy Tyx0e 0 OCHOBY MCIIOpYKe HecaoOpasHe pobe, IouMibe fa Tede
Ofl TPEHYTKa Kaja je poba 3amcra Impefata KyIlly WIM Kafia je OH MCIOpY-
Ky onbmo (makie, MCTO Kao ¥ [BOTOAMIIEbY POK 3a [aBame 0OaBelITera
o HecaobpasHocTu)®® u 3a06Mmasu aMmeMy mpaBHe KBamuduKaruje OBOT
nurama. [la umak, KOHBEHIMjOM O 3acTape/ocTy NMOTpaKMBama je Be3aH
fanexo Mamu 6poj mpxasa Hero Beuxom kompenmujom,®’ Tako jma je men

64 Cxopno umaHy 4 beuke KOHBeHIWje, OHa Ce NpMMeHYje CaMO Ha 3aK/byderme yToBopa
o mpopaju pobe u mpasa 1 obaBe3e MpOFaBLA M KyIIa KOje HPOMUCTUYY U3 TAKBOT
yTOBOpa.

65  Bup. Richard Garnett, Substance and Procedure in Private International Law, Oxford Uni-
versity Press, Oxford, 2012, 263-265 u 268-272.

66 Bup. un 8 u um. 10 cT. 2 KoHBeHIMje 0 3acTapeNocTy MOTPaKMBamba.

67 Ha pan 1. HoBeM6pa 2024. ropyHe, KOHBEHIIjOM O 3aCTapeNloCTV IOTPaKMBama y
Bep3uju usMemeHoj IIporokonom us 1980. ropune, 6une cy BesaHe 23 Apkase, a joIl
ceflaM IpxXkaBa je 6MI10 06aBe3aHO HEM3MEHEHUM TEKCTOM. 3a aXypHe MofaTke o 6pojy
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IONIPUHOC M3beraBamy MpMMeHe HAIIVIOHA/THOT IIPaBa Ha IIUTakbe 3aCTapeno-
CTU NOTPaXKVBaba II0 OCHOBY MCIIOPYKe HecaobpasHe pobe y NPaKTUIHOM

CMUCITY MaIII/[.68

V Cappixaj o6aBemrema

Kao mTo cMo Ha moyeTKy oBOT pajia 06jacHMIN, CBpXa HY>KHOCTH
Kymia fia o6aBecTy IMpofaBlia O HeJoCTallMa VICIIopyYeHe pobe je, n3meby
OCTaJIOL, ¥ Y TOMe fia IPOAaBLy oMoryhu ja HefocTaTke OTK/IOHM U TUMeE
oMmoryhu fa yroBop ca KymijeMm ocTaHe Ha CHa3! y3 LITO Mambe, a Y UIeaTHOM
CTy4ajy HUMAJIO, OACTYIaba y OGHOCY Ha MHULMjaTHM criopasyM. Jla 6u ce
To omoryhuo, wian 39 Beuke KOHBeHIMje IPOMICYje a ce 0OaBelTeHe 0
HecaoOpa3HOCTM Mopa fjati 6e3 HepasyMHOT OJjIarama, alu 1 a Mopa jAa
CafIp>Ky OIMC IPUPOJe HeJOCTAaTKA. YIPaBO je cafip)KIHa obaBellTema O He-
€ao6pa3HOCTM M3BOP TOTOBO HENPECYIIHNX AuIeMa Teopuje U IpaKce y mo-
IJIefly TOTa IITa Ceé CMATpa JJOBO/BHMM JIa, ¥ CBET/Iy CTaHAApAa U3 WiaHa 39
craB 1 KoHBeHnuje, MpofiaBIly CTaBM [0 3Hama y 4eMy ce HecaoOpasHOCT
cacroju. IllTaBuie, y HOIIefly CTelleHa leTa/bHOCTY OOaBellITemha O IIPUPOAN
HecaoOpa3HOCTY IOCTOje M pasyyKe Meby HaIlOHa/THVM IIPaBHUM CUCTEMM-
Ma: JOK TepMAHCKI IIPAaBHMU CUCTEMM 3aXTeBajy BE/IMKY MPENU3HOCT Y OMUCY
HeJI0CTaTKa, OCTa/IN IIPAaBHY CUCTEMM KOjI TT03Hajy LY>KHOCT 0OaBelITaBamba
0 HecaoOpa3HOCTM MMajy HelmTo (PIeKCHOWIHMjY TPUCTYI OBOM e/IeMeH-
1y.% CBu 0BU hakTOpM 3ajefHO YC/IOKIbaBajy ONTOBOP Ha TUTaHe ITa Ce
CMaTpa JOBO/BHO jaCHMM obaBelITemeM Yy cMUCTy wiaHa 39 ctaB 1 bBeuke
KOHBEHIHje.

Ypkoc U3/10)KeHNM TellIKohaMa, Y/HY ce [ja [TpeoBIajiaBa CXBaTambe Jja
obaBelITee 0 HETOCTALMIMA MICIIOPYUYeHe pobe Mopa Jja Cafp>Ku 1Ba K/byuHa
elleMEeHTa: HeCyMIbIBO JMICKa3aHy CBPXY (Tj. cTap/bambe /10 3Hamba IPOJABIY
ZIa je ucrnopydeHa poba HecaoOpasHa) U aJileKBaTHO O6jalllberbe IpUpoyie He-
nocrarka.”’ O6a HaBeeHa eleMeHTa 3aXTeBajy HEelTo TOPOGHU]Y aHAH3Y.

IIITo ce TM4e MpBOT €l1E€MEHTA, CTaB/balba O 3Harba MPOAABLY Ja je
ncnopydyeHa po6a Hecao6pasHa, OH IIPOMCTIYE U3 je3MYKOT TyMaderba d/Ia-
Ha 39 craB 1 Beuke koHBeHIuje. VICITymeHOCT OBOTr ycrmoBa 6u Tpebaio

yroeopuuia ose Konsenuyje Bup,. https://uncitral.un.org/en/texts/salegoods/conventions/
limitation_period_international_sale_of_goods/status, 8. 11. 2024.

68 O osom mpo6nemy Bup,. Fritz Enderlein, Dietrich Maskow, International Sales Law (Unit-
ed Nations Convention on Contracts for the International Sale of Goods — Convention on
the Limitation Period in the International Sale of Goods), Oceana Publications, 1992, 128.

69 1. Schwenzer (2022b), 871-872.

70 ¥V tom cmucny: S. Kroll, 594; C. Brunner, M. Schifferli, 206-207; I. Schwenzer (2022b),
871.
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LEHUTU y CBETIy KpUTepujyMa cajpXaHux y 4iany 8 KonseHuuje, Koju
ypebyje kako ce msjaBe u [ipyre pajme CTpaHa y YTOBOpPY O MehyHapomHO]
npozaju pobe MMajy TyMauMTH II1a, CXOZHO TOMe, Y IIPEeCy/HOj Mepy 3aBM-
CI Off OKOIHOCTM CBAaKOTI' KOHKPETHOT ciyd4aja. Vmak, moryhe je msBectu n
ozipebene ommTHje 3aK/bydke y OBOM IOIZIENy, Tla C€ TaKO Ca NMPUINIHOM
curypromthy moxe pehm ma ynyhusame HapynbeHure 3a HOBy poOy mpo-
HaBIy, 0e3 MKaKBe Ha3HaKe Jla Ceé pajy O 3aMEHCKOj MCIIOPYLM Y CMUCITY
ygaHa 46 craB 2 KoHBeHIMje (Koju 4ak M CafipKMHCKM pas3jBaja 3axTeB 3a
3aMeHy off oOaBellTema O HefoCTalMMa) Wi Ja je Beh mcnopydena poba
HecaoOpasHa, He IIpeJiCTaB/ba Ba/baHO OOaBeIlTaBambe IMPOJABLA Y CMUCITY
ymana 39 cras 1 Kousennuje.”! VcTo Tako, M mpocTo ysupskaBarbe KyTiIa
Ofl TpaXXerba W/IM IpyjeMa HOBUX MCIIOPYKa TaMo TJ€ je YTOBOpeHa IIpofiaja
pobe ca y3acTOITHMM MCIOpyKaMma, OIeT 0e3 MKaKBe HasHaKe 3allTO Ce TO
4MHY, He 6M MOIJIO fla ce cMaTpa oOaBelITerheM O HecaoOpasHOCTU Y CMMU-
cny 4mana 39 cras 1 Kousennuje.”? Konauso, off sHauaja 3a TpoleHy fja i
onpeheHa nsjaBa Kymia npejcrapba o0aBelTemhe 0 HeOCTAIYIMA Y CMUCITY
yraHa 39 craB 1 KoHBeHIMje off 3Hauaja Moxe Jja Oyfie 1 1IeIOKYIIHO Ap)Katbe
KyIII[a y KyIonpopajHoM ofHocy. ITomro je jemHa of cBpxa obaBelnTema n3
wyrana 39 craB 1 KonBenuuje ga omoryhm xymmy ma ce cimyxu oppebenum
IpaBHMM CpefICTBMMa IpeaBuheHNM 3a C/Tydaj Aa IpopaBall MOBPERU yro-
BOp, KyIIUeBO INOHAIIalbe HAKOH M3jaBe KOjy flaje Kao oOaBelITeme O Hefo-
cTamyMa Mopa jia 6yae yCMepeHO Ka OTK/Iamamy IOC/IefnIia HecaobpasHe
UICIIOPYKe, Tj. Ka Kopuirhewy HeKOr Off CpeficTaBa MPOMMUCAHUX YIAHOBUMA
45-52 KonBeHIUje, OJHOCHO Ka MOTpaXMBaly HaKHajle ITeTe Yy CKIALy
ca umaHoBuMa 74-76 Kousenumje. Tako je Amemanmonm cyp y Munxeny
3aK/bYUNO JIa Ce He MOXKe CMAaTpaTy 00aBelITeeM O HelOCTAIMIMA Y CMUCITY
ywiaHa 39 craB 1 KoHBeHIMje n3jaBa Kymla Jja je ofylleB/beH KBaJIUTETOM

71  Taxo Seller (Germany) v. Buyer (Germany) [Natural Stone Marble Slabs Case], Oberland-
esgericht Saarbriicken, 5. Zivilsenat, 5 U 426/96-54, 17. janyap 2007. roguse, nacyc 35,
CISG-online Case No. 1642, rae je cyl M3pM4YMTO HAlIao Aa TelNeOHCKM IO3UB KOjUM
je Kymal caMo Hapyduo HOBY po0y He IpefcTaBba obaBelITerme O HECA0OPA3HOCTH,
jep y HaTMM OKOMHOCTMMa IpOfaBall Hije MOrao Tako fa ra pasyme. MebyTum, cyn
Ia/be HAaBOAM Ha 61 OCTA0 IpY MCTOM 3aK/bYUKY CBe U fia je Kymal HaBeo pasjor HOBe
HapyubuHe, mrto Beh cMaTpamo HeompaBZaHuUM U HeocHOBaHMM. HamMe, fma je xyman
HaBeo [a HOBa IOPYLIOMHA IIpefCTaB/ba 3aMeHCKy poby (3a umme he, mo mpupomn
cTBapy, 6uty morpebe caMo ako je MPBOOKMTHA MCIOPYKa MaH/bMBA) TO O, IIpeMa
HallleM CXBaTamby, 3HAYM/IO [1a je TUMe HeCyMIbMBO [ao IO 3Hama IPOJABIY Aa HELITO
ca IIPBOOMTHOM HCIIOPYKOM HUje y peny. CXOEHO TOMe, eleMeHT o0aseuliliasaia o
HecaobpasHocTy 61 Tafa 610 ucnymweH. [Ipyro je nurame fa 1 6U TaKBO 0OaBelITeHe
Ha JIOBOJ/bHO jacaH HA4MH YKa3MBAa/IO Ha IPUPONY HENOCTATKa, A/l UCHYIeHe 3aXTeBa
Ia je obaBellTeme YOILITe JaTO IpeACTaB/ba NMpPEAyCIOB 3a pasMarpame Aa U je 1
IPYTH, OFf BeTa He3aBUCHM, YCIIOB jacHONe cafip)Kaja MCITyHeH.

72 Bug. y tom cmucny Seller (Italy) v. Buyer (Germany), Oberlandesgericht Koblenz, 2.
Zivilsenat, 2 U 50/12, 3. jyn 2013. rogune, passim, CISG-online Case No. 2469.
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VICHOPYYeHNX LUIeNa, aay Aa HeKM IapoBM HUCY OMmy caoOpasHu, mpu
YeMy je HACTAaBUMO Jia MOTpaxyje u mraha Hose ucnopyke.”> Cyr je oneHno
fia je y TaKBMM OKOJIHOCTMMA 3a IIPOJaBlLia OMJI0 pa3yMHO Jja CXBaTU KyII-
4eBy U3jaBy kao oOuM4Hy MHPOpMaLMjy [ja je HeKOMMKO MapoBa MCIOpyde-
HUX LIMIIeTIa OfYJAapano Off BYCOKOT KBa/lMTeTa IeNIOKYIIHEe MCIIOPYKe, a He
Kao obaBellTerme Jja je OMMCaHe HeJOCTAaTKe IOTPeOHO OTKIOHUTH M Ja Y
TOM LM/bY KyTIall MMa HaMepy Ja KOPUCTU HEKO Off IPaBHMUX CPefCcTaBa Koje
My KonBeHIMja cTaB/ba Ha pacnonaramwe. Ha c1myuHOj MMHMjM je U OfjIyKa
Anenauyonor cyna y IpeHoOIy Koju je mpoTymaumo Aa M3jaBa KyIllja Koja
mIacn: ,Ako cuttiyayuja Hacimiasu ga ce tioiopuiaea, mopahemo ga eam ce 06-
pamumo u cnobogHu cmo ga eepyjemo ga heiiie y iiom cnyuajy upey3seiiiu c60jy
0gi080pHOCTL He Caip>K/i HECYMIbMBO MCKa3aHy CBpXy Iporecta, Beh camo
HajaBJbyje Kopake Koje he mpepyseTy yKonmko ucropydeHa poba HacTaBu Ja
6yne HesayoBo/baBajyher kpammrera.”t

Jmak, BepOBaTHO HajAeNMKaTHMje NUTale y Be3u ca AyXKHouihy
obaBellITaBamba 0 HEJOCTALVIMA UCTIOPYYeHe pobe jecTe muTame GopMyIalyje
TOr oOaBemiTema. Y Besu ca TMM, wiaH 39 cras 1 Beuke KOHBEHI|Mje Ha-
nMaxke fa obaBelITeme MOpa Ja ,HasHauM IPUPORY HemocTaTka™ (eHr. ,(...)
specifying the nature of the lack of conformity (...)“). Kapga ce oBaj Hamor
nponycTu Kpo3 ¢unrepe wiaHoBa 7 (jep yrBphuBame HmOTpeOHOr CTeleHa
IeTa/bHOCTY ObaBellTema IpelCcTaB/ba NMUTalbe TyMadela KoHBeHUMje) n
8 (jep yrBphuBame morpebHOr creneHa jacHohe o6aBeluTerma IpefCTaB/ba
HyTabe TyMaderma U3jaBa U APYTUX pajiibyl YTOBOPHUX CTpaHa), Moryhe je n
OBJIe M3BeCT) HEKOIMKO OIMIITHjUX 3aK/bydaKa.

IIpBo, ca cTaHOBMIITA CBpXe OOaBELITEHa O HELOCTAIIMA [Ia [IOMOTHE
fla YTOBOp O IPOJajul OCTaHe Ha CHasy, HOTPeOHO je fa oOaBelITeme KOH-
KpeitiHomM TIPOJABILly Ha NOBOJ/BHO jacaH HAuMH CTaBM [0 3Hama y 4eMy ce
JaTy HEeJOCTAaIV CacToje, Kako 61 HecaobpasHa poba MoOIJIa ia ce MOIpPaBK
v 3amern.”” To 3HAYM [ja ce HE MOXKe TOBOPUTY O HEKOM ,,yHMBEP3a/THOM
crerneny jacHohe obaBelnTera, Beh 1a MCIIyBEHOCT OBOT KpUTepyjyMa 3aBu-
CI Off 3Hama 1 Bep3MPAHOCTU CBAKOI IMpofaBlia moHaoco6. Op KyIua ce He
OYeKyje ia HY)KHO MMa IoceOHa TeXHMYKa 3Hama, alyi Mopa IITO BepHuje U
JeTa/bHMje fIa omuile 360r yera cMaTpa fia UCIOpydeHa poba Huje caobpas-
Ha, YaK U aKO TO YMHY JIAMYKUM je3UKOM.

73 Seller (Italy) v. Buyer (Germany), Oberlandesgericht Miinchen, 7. Zivilsenat, 7 U 2525/16,
10. janyap 2017. rogune, nacycu 15-16, CISG-online Case No. 2800.

74  Etablissements André Bondet S.A. v. Eco Tendance S.a.r.l. et al, Cour d’appel de Grenoble,
7. centembap 2021. romuue, 18/02617, CISG-Online Case No. 5780.

75 E Enderlein, D. Maskow, 127; P. Schlechtriem, P. Butler, 128; F. Ferrari, M. Torsello, 280-
281.

76  Tako C. Brunner, M. Schifferli, 207.
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[Tomwrto o6aBemreme Tpeba fa aHTraxyje KOHKPETHOI IpOfiaBIia U
IIOKpeHe HeroBy peakliyjy, ajiu Mopa Jja Kymiy Oyhe yowsMBO, OTyHa ce
Hamehe ¥ Apyrm 3ak/pydak, a TO je Aa jacHoha HeroBOr cafip>kaja 3aBM-
CM KaKo of 00jeKTMBHMX (HIIP. OYMITIEFHOCTM MUCIIO/baBalba HEJOCTAaTKa),
TaKo ¥ Off CyOjeKTVBHUX OKOJHOCTH (HIIP. CXBaTamba M3jaBa U Paliby KYII-
11a). 3aTo ce cMarpa Aa 61 y IpOLeHN UCITYHEeHOCT! 3aXTeBa 3a JJOBOJBHOM
KOHKpeTHomhy ofaBemrTera Tpebano NpUMEHBMUBATH T3B. CYOjeKTUBHO-
00jeKTMBHU TeCT, KOju 61 y 003Mp y3umao BPCTy pobe KojoM ce Tpryje,
HPUPOJY  HEROCTATKA, " JPYLITBEHO-KYNTYDOTOLIKE HPUMUKE yrOBOPHUX
CTpaHa, I/IH(l)paCT]i)YKTyg)y KOjOM PacIONMaXy® ¥ MCKYCTBO Y TPIOBVHM fia-
Tom BpcTom pobe,t! ury.®

Kao sanuM/BMB IpyMep 3a IOKYIIAj pasrpaHuyerba HEJTOBO/BHO Off
JIOBOJ/BHO jaCHOT 00pasjiokera MOTY fia IOCTyXKe JiBa IpyMepa U3 IpaKce.
Y jenHoj ckopammoj opnynu IIpBoctenenu cyn y JKeHeBu je cTao Ha cTaHO-
BUIITE Jla 0OaBelITembe Koje ITIaCK Ja ,uchiopyueHa poba Huje apana’ Huje
JIOBOJBHO jaCHO, TUM IIpe LITO Ce Y AATOM CTy4ajy HecaoOpasHOCT Oriefiaza y
¢usnuxoMm omrehemwy HaMmelTaja Koji je 610 IpegMeT Ipojaje, LITO je MaHa
KOja je JIako OIasyuBa ¥ 3a 4Mjy ce MAeHTU(UKALV]y He TPaXKM HUKAKBO II0-
ceOHO CTng‘{HO 3Hame Behe 0fI OHOT KOje Ioceyje CBaKo KO TaKaB HaMellTaj
xopucti.®? Ca ppyre crpame, Amemanmonu cyx y Kommapy je omenmo ma

77 Ilpumepa papy, ako ce TpIyje cHjanMIjaMa 3a HOBOTONMIIIbE jelIke M KyIial, ob6aBecTn
IIPOfiaBIia [a ,CHjanuile He pafie’, To objallmere 611 ce, grosso modo, MOIZIO CMAaTpaTH
IIOTEeHIIMjaTHO [OBO/BHO jacHMM, jep OM HeroBo yobudajeHO pasyMeBame OMIO fa
Crjannie He CBeT/Ie, IITO MOXe fAa Oyme IMOCIeAUI[A Major M OrpaHMYEHOr Kpyra
pasmora: fsedekra cammx cujannia, gedekra Xiuie Koja MX IoBesyje wiu fedekra
tpancdopmaropa. Ca fpyre cTpaHe, aKo ce Tpryje ayToMoOmIMMa U Kymar, obaBecTn
IIpoJaBIia fia ,ay TOMOOMIN He pajie’, TaKBO 0bjallliberbe caMo 1Mo ce6u TOTOBO CUTYPHO
He 6M 3aI0BO/BABAJIO 3aXTeB JIOBOJbHE IIPELIM3HOCTH jep He 61 HM M30/MM3a yKasyuBaia
Ha TO y 4eMy Ce Ta4yHO CacTOj)i HeBa/baHOCT pafia ayTOMOOM/IA M KOji [ie0 WM Ipyma
menoBa (Of, HEKOTIMKO fleCeTVHA X1ba/a, KOMUKO X MMa y IPOCEYHOM ayTOMOOUIY) je
moroheHa KBapoM, OFHOCHO MaH/buBouIhy.

78  Ilpumepa papy, jeBHOCTaBHWI U OUUITIEAHWj HEFOCTATAK, KA0 LITO 61, perumo, Ouia
UCIopyKa Mambe WM Behe Ko/mrduHe pobe of yroBopeHe, 611 3aXTeBa0 Marbe HeTabHO
obaBerTeme.

79 Ilpumepa pamy, FaeKOMCTOUHM HApPOAM YIZTABHOM M36erapajy mspuumuro ymyhusame
3aMepKIL ¥ CBOje He3a[0BO/BCTBO M3PAXKaBajy OMIIMPHMM Iapadpasama, JOK ce HeKM
APYTHU HAPORY, IOIYT PELVIMO CTIOBEHCKNX, Hajuelrie MHOTO CaXKeTHji ¥ UPEKTHUjI.

80 IlIto je mHppacTpykTypa Kymua Beha, To 6u 6mn0 ouekumBaHMje Jja obaBelITeHmE O
HepocTanyuMa Oyfe AeTabHuje.

81 IIITo je mpopaBar; MCKYCHMjU Y TPrOBUHY JaTOM BPCTOM pobe, TO 6u ce MOI/IO BuILe
OYeKMBATY [ja M3 CPa3MepPHO Mame JIeTa/bHOI OOaBellTea CTeKHe JOBO/bAaH YBUI Y
IIPUPOJY HefOCTaTKa.

82  Buiue o oBoM Tecty Bup. I. Schwenzer (2022b), 872, ca gamum ynyhusamuma.

83  Seller (Italy) v. Buyer (Switzerland), Tribunal de Premiére Instance de Genéve, C/16258/
2017/JTP1/9216/2021, 6. jyn 2021. roauHe, nacyc 43, CISG-Online Case No. 5899.
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obaBelITeme Y KOMe Ce HaBOIM Ja ,MAWUHA 3a ieinare Iyxea u Habupa
ogehy itie ga je fottipe6HO HeKONUKO HyTHa yoauuiliu Uctiiu ogesHu tpegmeii,
a Mawuny iogecutiiu Ha ipey 6p3uHy“ OBOJBHO jaCHO CTaB/ba JI0 3HaKa IPO-
IaBIly IPMPOJY MaHe Ipoyiate pobe, MaKo He Jaje Mpeln3aH TEXHUIKI OIIC
HefocTaTKa. - Jlakiie, MOXe ce 3aK/by4MTH Jja CafipyKaj 06aBelTema 0 Hecao-
6pasHocTy Tpeba y IpBOM pefy fa OfroBapa HberoBoj CBPCU — OHO Tpeba 1a
omoryhy nmpopaBIy fja CXBaTy y 4eMy ce cacToju HecaobpasHOCT pobe Kojy
je Ipojao ¥ OTK/IOHM je Ha IITO OGPy M afleKBaTHUj! HAYMH.

C TuM y Be3y MOXKe ce IIOCTAaBUTU MUTambe Ia M HEeSOBO/BHO jaCHO
obaBelITembe CTBapa 06aBe3y MpofiaBIa A Off KYIILA 3aTPak! fia Ipelu3Huje
HaBeJle Y 4eMy Ce CacToju HecaoOpasHOCT. Y TpaXkemy OArOBOpa MOXKe Ja
IIOMOTHE pe30HOBambe AmenanyoHor cyfa y Ilapusy y copy koju ce Tumao
Hpojaje Aparor kamema. Kymail je eeKTpOHCKOM HOIITOM 06aBecTHo Ipo-
JaBLa fa ,Keanuideill kamerba UpoipecusHo oiaga, ga kamere Hekaga cliiuice
Heuuciio u ga 6oja Huje yjeguauena“. IIpogasary je ogrosopuo aa he ,,y6ygyhe
bome Oupaitiu Kamerbe U KOHIAPONUCAiY 1a jout jegHom Tipe oTlitipeme”, Ko U
ma ,Huje culypan ga je moiyhe Hahu ceeitino-po3e pogonuitie 6eNUKUX UpeuHU-
ka“. CTpaHe Cy, HauMe, HajIIpe IIperopapase O MPOJaju OBOT KaMeHa MamuX
AVMeH3Mja, 1a je MpojaBall Morao fia ce ob6aBexxe ja he mx mocraBuTH y
oppeheHoj HujaHCH pose, anu ca moBehaweM IpeYHMKa HHje BuIe 6110 CUTY-
paH ja je To u fabe Moryhe 300r pM3MYKO-XeMMjCKUX KapaKTepUCTUKA TOT
KaMeHa. Kynan Huje pearoBao Ha OBaj OATOBOP M HAacTaBMO je Ja MOpydyje
Oparo KaMeme Of IPOfiaBlla TOKOM HapefHMX IIeT Mecely. ATeTallMoHM
cyn y Ilapusy je 6mo Munubema f1a, cBe 1 Kaja 61 ce obaBelITeme KyIa o
He3a/j0BO/baBajyheM KBa/muTeTy fela pobe MOITIO y3eTH Kao oOaBellTerme O
Hecao6pasHOCTM y cMMCTy WwiaHa 39 Beuke KoHBeHIMje (IITO CyZ HMje IO-
ce6bHO pasMaTpao, amu ce u3 GopMmy/ncama TOT fema 00pasoKema MOXe
3aK/bY4YNTH JIa je Y TIOITIe[y TaKBOT 3aK/by4yKa MMao ofipebhene pesepse), oni-
CYCTBO peakijyje KyIija Ha OATOBOP IIPOfiaBIia 1 HACTaBaK IOPy4MBarma pobe
CBAaKaKO IOHMIITABAjy CBAKO €BEHTYa/HO (HOPMAHO [1ejCTBO MHUI[MjaTHOT
obaBelITema Koje je YIyTHO HpouaBuy.85 Mako To Anenauyonu cyn y Iapu-
3y y CBOjOj OIyLIlM HMje U3PUYUTO PEKAO, CTUYE C€ YTUCAK [ja HEJOBOJHHO
jacHa u3jaBa O IPUPOAY HecaoOpPasHOCTY He MOXKe OUTI CMaTpaHa Ba/baHUM
obaBenITemeM y cMuciy wiana 39 beuke konseHnyje. CaMuM TUM, OHa He
MO)Ke HM Jla CTBOPM €BEHTYaJHy o0aBe3y IpofaBlia fla ce OMKe pacmy-
Ta O IPUPOAM HeCaoOPa3HOCTU jep LielIoM JIaHIy forabaja HemocTaje mpBu
KOpaK Ha IIaHy IIpaBa — Ba/baHO OOaBellTele O HecaoOpasHOCTM Koje he
CTBOPUTHU 06aBe3y MpOJaBIia Jla HeCA0OPa3HOCT OTKIOHM, OFHOCHO Koje he

84  Laco Machinery NV v. Eberhardt Fréres S.A.S. et al., Cour d’appel de Colmar, 18/00401,
29. HoBeMbap 2021. rogune, macyc 14, CISG-Online Case No. 5865.

85  Diamprest S.A.S. v. Sebex S.A., Cour d’appel de Paris, 20/18636, 1. mapT 2022. roauHe,
nacycu 44-53, CISG-Online Case No. 5922.
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oMmoryhmTu Kymuy ja ce KOpUCTI HeKMM Off IIPAaBHMX CpeficTaBa Koja My beu-
Ka KOHBEHIJVja CTaB/ba Ha pacllo/iarame 3a CIy4aj Ja My je MCIIOpydeHa He-
caobpasHa poba. Ca pyre cTpaHe, CBe U Ja je 06aBelITebe 0 HecaoOpasHo-
CTU BaJ/baHO Ca CTaHOBUINTA WiaHa 39 KoHBeHIMje, cMaTpaMo fa popmanHa
obaBe3a ITpofaBla KOjy Y HEIOBO/BHOj MEPM pasyMe IIPUPOAY MaHe Jia ce O
TOMe O/IVDKe pacIuTa KOJ KyIija 1 ia/be He moctoju. OHa Moxe fa Oy/e 1moj-
pasyMeBaHa Kao IPefyCcIoB 3a UCIybebe MpofjaByeBe 0baBe3e OTKIambarmba
HefloCTaTaka, alu caMa 3a cebe HeMa IIPaBHU 3Hadaj. YrmyhuBame H0ogaTHOT
yInuTa KymHiy 61 eBeHTyaqHO MOITIO fa Oyhe 3HauajHO 3a IIPUMEHY Halpen
OIMCAHOT CY0jeKTMBHO-00jeKTUBHOT TecTa jacHohe obaBelITera, aly CaMo
Kao jefiHa Off OKOTHOCTH Koje Oy MOMOIJIe CYAY MM apOUTPaXKu ja YTBPAU
fia 7 je KOHKPEeTaH IpofaBall 610 y IpUINIM [a pasyMe U CXBaTU IPUPOLY
HeJoCcTaTKa pobe Kojy je mcrnopyuno Kymiy.*® Amm, cMaTpamo f1a ce He 6u
MOTJIO JOIYCTUTH A KYIIal| YIIyT! 13jaBy Kpajibe OIILITET cafpskaja (mpume-
pa papu: ,Vciiopyuena mawuna He pagu goopo) u TUMe aKTMBYpA MeXaHM-
3aM wiaHa 39 KonBeHnmje 1 cBe berose Mocuaenmnle, a fa IpUTOM CYIITHHCKA
Ha IIpoJaBla Mpebaly Jy)XHOCT paclIUTUBamba I Ca3HaBamba TauHe PUpofe
Hef[0CTaTKa KaKo 6y MOrao Ja MCIYHU CBOjy 006aBe3y OTK/Iamama TOT He-
TOCTaTKa Ha HajpallMOHAJHWjM VM HAjOpUKIafHMju HauuH. OCuM IUTO OBa-
KaB JMCXOJl He 6M MIMao yHOpHUINTe Yy je3uKy u cMucny wiaHa 39 KonseHiuje,
YJHY HaM ce Ja 6M y IpaKTMYHOM CMUCITY BOJVO M3UTPaBamy IU/beBa Koje
oBa ofipenba Tpeba a OCTBAPH.

KonauHo, omer ca cTaHOBMIITa CBpXe ObOaBellITema O HecaoOpasHO-
CTH, Ba)XHO je HAIlOMEHYTH Jla OHO HeMa YJIOry HeKe alCTpakTHe GpopMmyse
WIN ,,MaTMYHYX pedn’ Koje ce MOpajy U3roBoputi ia 6u oxpehena xmBorHa
CUTYyallMja IOCTaja MPAaBHO NPENO3HaTa, Kao LITO je TO JaBHO OMO CIIy4aj y
pUMCcKOM mpaBy, Beh je meroBa cBpxa Kpajibe YTWIMTapHa U yCMepeHa Ka
OTK/Iamamy Ta4HOo ofpeheHor HemocTarKa. Tako, obaBelITeme 0 Hecaobpas-
HOCTM KOjUM ce TPOJaBIly yKasyje Ha MaHy MCHOpyYeHe pobe Apyrauujy of
OHe KOja ce YTyXyje Ipef CYOM WM apOUTPaKOM He MOXe Ce CMaTpaTu
BaJ/baHMM CBe I KaJja MICITyIhaBa YC/IOBe Be3aHe 3a 6/laroBpeMeHOCT 1 jacHohy

86 3a cynporHo mmuubemwe Bup. I. Schwenzer (2022b), 872-873 n S. Kroll, 599, koju
IIPOfIaBUeBy AYXXHOCT Ja ce OMDKe pacluTa O IPUPOAM HecaoOpasHOCTM M3BOLE M3
OIIIIITe IY’KHOCTY CaBECHOT MOCTYMama. Vako pasyMeMo Ifu/b 11 CBPXY OBaKBUX CTaBOBA,
cMaTpaMo Ja 6U BMXOBO IpUXBaTake MOIIO Aa HOBele HO de facto mommduxaiuje
yaHa 39 KoHBeH1Mje, jep Ou 3aIIpaBo JO3BOMMIIO CUTYaLMjy Y K0joj 61 KyIIar; y CBaKoM
CIIy4ajy MOTao fa A Kpajibe OMMUCHO obaBemTeme (penmmo: ,,Poba je necaobpasua“) n
TIIMe CTBODY AY>KHOCT IPOJaBLia Aa fa/be UCINUTYje IPUPORYy HecaobpasHocTh. IIpema
HameM Bubemy TakaB MCXOJ HMje HaMepaBaHM LWb 4YiaHa 39 Deuke KOHBeHIje.
OBakBUM TyMauemeM Ou ce, IO HallleM MUIUBEHY, 3HAYajHO OPEMETHO ,YHYTPaLlbU
6amanc” wrana 39 KoHBeHIMje, KOj) je OF K/byYHOI 3Ha4aja 3a MPaBUIHY PACIOfENTy
TepeTa JY>KHOCTK U o6aBe3a u3Mehy xymija u mpogasua y cucremy Beuke koHBIeHMje.
Buute o yHyTpaiumoj 6anancupanocty wiana 39 suj. C. Guinep-Ilo6ot, 439.
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cagpxaja. OBakaB craB jacHO norBpbyje omryka xomanpckor OKpy»HOT
cyna 3a 3ejmang u 3anagHu bpabaHT y ciopy rie je Kymnarn mpopaBia obase-
CTHO Jja je aBOKa/Io KOju My je MCIIOPYY€H M3MP3ao0, Ja je JoLIer KBa/IuTeTa,
HeopiroBapajyhe 3penoctu n Tpynmx cTab/pyKa, a OHfIA je Y HOCTYIKY IIpef
CYyJOM MCTHUIA0 ApyTe HefocTaTKe pobe. OKPY>KHU CYJI je Halllao Jja OBAKBO
obaBelITeme HIje Ba/baHO y CMMCTY WiaHa 39 Dedke KOoHBeHIUje jep MaHe
Ha Koje ce yKasyje y obaBelITemhy MOpajy Aa Oyay OHe Koje ce UCTUYY U Ipef,
CY/IOM.

VI 3akpyvax

Maxo 6u ce Ha ipBu nories Morio pehu a wian 39 beuke KOHBeHIje
UMa caMo IIOMOhHY yJory y cuctemy mpaBuiaa o MehyHapopgHoj mponaju jep
omoryhaBa, ogHOCHO yckpahyje gocTynHocT ofpelheHnx npasa y ciydajy uc-
HopyKe HecaoOpasHe pobe, oBa ofipesida ¥Ma BeIMKM TEOPUjCKM U IPAKTUY-
HU 3HaYaj.

Teopmjcku 3Ha4aj wiaHa 39 orefa ce y TOMe IITO OH IIPeACTaB/ba U3y-
3eTaH NpUMEpP OCTBapeba ITIABHMX aclupainyuja TBopana Konsennuje — ma
cTBOpe YHUMKOBAH CKym mpaBuia MehyHapopHe mpopaje pobe xoju Hehe
OuTy nmox omydyjyhum yruiajemM HujefHe HallMOHA/IHE IIpaBHE KOHIIEMIIVje.
Kao mrro cmo mokasamm, wian 39 Konsenuuje je ¢popMmymican Tako ja Ha
BpPJIO MpakTU4aH u norpebama MehyHapopHor nmpomera npunaroheH HaunmH
MUPHU pa3yKe Koje IMOoCToje M3Mehy pasmmunTux NpUHINIA IoMohy Kojux
HallVIOHa/THa TpaBa ypebyjy nmrame ob6aBemraBama O HecaoOpPasHOCTIL.
MebhyTtum, ca faHalImbe Tayke ITIEAUIITAa MOXXEMO [a IPUMETVMO Jja ce TO-
KOM BHIIE Of TPU U IO JielleHMje nmpuMeHe KoHBeHIMje ecuo U jefaH IO-
BpaTaH Ipoljec: KOHIenuja obaBenITaBama 0 HecaobpasHoctu npuxsahena
y Beuxoj koHBeHIIMju BoAwIa je yHanpehewy HEeKMX HAIVIOHATHUX IIpaBuIa
y 0BOj 06/acTy, y IOjefVIHUM Ap>KaBaMa Ifie Cy Ta IpaBUIa ¥ IPeTXOJHOM
Hep1oy HOBeNMpaHa.

Beoma 6utaH je v nmpakTuuHM 3Hauaj wiaHa 39 Komsenuuje. Op me-
rOBOT MCIIPAaBHOI pasyMeBama 3aBNUCY Ba/baHa IPUMEHa YNWTABOT HM3a
npaBuia Koja ypebyjy mpaBa Kymma y ciyd4ajy McCHOpyke HecaoOpasHe
pobe. YmpaBo 36or Tora Tymauewe wiaHa 39 KoHBeHIMje jour yBeKk Huje
ucupibeHa TeMa. Kako cMO y 0BOM pajy yTBpAWIN, YaK ¥ HOBHMja IIpaKca

87  Organto Europe B.V. v. Axafruit S.L, Rechtbank Zeeland- West-Brabant, C/02/394240/HA
ZA 22-55, 30. HoBeMOap 2022. ropuHe, nacycu 44-46, CISG-Online Case No. 6125.

88 O mepcrexTrBaMa yTHIjaja Beuke KOHBeHIMje Ha fja/by peOpMy CPIICKOT yTOBOPHOT
IpaBa y ommTeM cMuciy Buj. Munena BHophesuh, ,Kouseniuja YH o yrosopuma o
MehyHapopHOj npopaju pobe y CpIicKOM NpaBy ¥ IPAKCU — MCKYCTBA ¥ IIePCHEKTUBE
Ananu IlpasHoi paxynitieitia y Beoipagy, 6p. 2/2012, 263-265.
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IpuMeHe oBe ofpenbe mokasyje oxpehena konmebama 1 norphyje fa mweH
TEKCT OCTaBjba IIPOCTOP 3a M3BECHE HeOyMMIle. AHa/MM3a Te IpaKce HaBOAM
Ha 3aK/by4aK Jla [IOCTOje [iBa I7IaBHA ,,KPMBLIA“ 3 MIOTPEIIHY IIPMMEHY YIaHa
39 KoHBeHnMje. JefaH je HeroBo TyMadewe Y CBET/Iy IIpaBuUjIa U NPUHIU-
IIa HALlMOHATHOT TIpaBa a APYTH je CBOjeBPCHO yYUTaBambe y TeKCT WiaHa 39
oznpebennx enemeHara Koje oBa ofipeni6a jemHOCTaBHO He cazpxu. He Tpeba
noce6HO obOpasyaraTi ja Cy obe HaBelleHe CUTYyalyje He03BO/beHe MIPaBM-
nmuma KoHBeHIMje, Ta caMMM TUM U HETIOXKeJ/bHe Y IPAKCH.

Kako 6u ce cuTyaluje morpemHor pasyMeBama U IpuMeHe WwiaHa 39
Beuke KoHBeHIMje u3bere, MOTPEOHO je Aa ce oBa oApenoda, b6aru Kao u 6110
Koja apyra oppen6a KoHBeHIMje TyMauy y CKIajy ca IpaBUIMMa IPOIN-
CaHNUM YWIAHOM 7, a He HallMOHAa/IHUM IPONMUCUMA, KOMMKO TOf] TeKCT YIaHa
39 KoHBeHLIMje CBOjUM cafip>KajeM JIM4YMO Ha pellleheé HEKOT HallYIOHATHOT
npasa. To je MOCeOHO BaXKHO Y KOHTEKCTY TyMadema CTaHAapAa pasyMHOT
Tpajamba pOKa 3a [jaBame 00aBeIITeHha, y MOIIeAY Yera, Kako CMO II0Ka3a-
1M, TIOCTOje 3HaYajHe pas3juKe y ynopegHoj npakcu. [IpyHoum ayToHOMHOT
TyMadema, KOju je y CyIITMHM IPONNCaH WIaHOM 7 bedke KOHBeHIUje, 110
HallleM CXBaTamby Hajake CUCTeMCKM MPUCTYI padyMeBamy wiaHa 39. OBaj
3aK/by4YaK M3BOIMMO M3 Hajiora wiaHa 7 KoHBeHIMje fa ce OHa Tymaum y
ckmagy ca gykHomhy caBecHoctu y MebhyHaponHoj Tprosunm. CucreMcKu
IpUCTYN TyMaudewy wiaHa 39 beuke KOHBeHIMje ce, IO HAIlEeM CXBaTamy,
cacToju y molmToBamwy Tpu umneparusa. IIpBu je ma ce He mocexe 3a Ha-
IVIOHA/IHVM IIPaBOM, OCUM OHjja Kajia ce pafiu O CUTyaluju Koja Ou Tpe-
6amo ma 6ynme ypehena Konsenuujom a 3a xojy Konsenuuja He cagpxun ns-
PUYNTO pelllelbe HUTU OM Ce OHO MOITIO M3BECTM U3 IPMHLNUIA Ha KOjuMa
je KouBenuuja sacHoBana. OBa o6aBe3a CacBMM jaCHO IIPOM3/IA3N M3 WIAHA
7 Konsenuuje. [Ipyru ummepaTus je fia ce BOAU padyyHa O LWbY U CBPCU
obaBelTela O HecaoOpasHOCTH, LITO 3a MOCHAEAUIy Tpeba Aa MMa TO ga
TyMademwe wiaHa 39 KoHBeHInje He cKM3He y myKu ¢popmanmusaM eh ma ce
ocC/ama Ha OCHOBHM 3ajjaTak Koju obaBelITerme 0 HecaobpasHOCTU Tpeba fa
UICITyHI: Ja oMoryhy mpopmaBiy ja mTo Opke U epUKacHMje OTKIIOHM Hef0-
cTaTak u oMoryhu jja yroBop ocraHe Ha CHasy y3 reHepHCalbe MIUHUMATHUX
momaTHUX TpouKoBa. Kao mro cMo Beh Hanmomenynu, wian 39 KonseHuuje
CIy>XM Ba/baHOM OCTBapemy IIpaBa HmpefBubeHNX 3a CiIydaj UCIIOpyKe He-
caobpasHe pobe, ma 3aTo cMaTpaMo Ja 3Hadere WwiaHa 39 Tpeba fja ce pas-
yMe y CBpCM OCTBapuBama THX IpaBa. Tpehn umnepaTus je ga 6u npunnkom
TyMadewa 1 npuMmeHe wiaHa 39 KoHBeHIMje Tpeb6aao MMaTu y BUAY MHO-
CTpaHy CYACKY ¥ apOMTpaXKHy IIPAKCy, Kao ¥ MuUIUbera CaBeToiaBHOr Beha
3a npuMeHy beuke koHBeHIVje. Jako HeMajy popMaTHOIpaBHY 00aBe3HOCT,
OBe OflTyKe U MUIIUbEHa MOTY U Tpeba Ja Cy)Ke Kao KOPUCTaH IyTOKa3 3a
106aHO yjegHauaBame IpuMeHe wiaHa 39 KoHBeHIMje, LITO je BaXKHO 3a
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IPOMOBNCabe HEeHOT MeyHapoHOT KapaKTepa, CXOZHO HA/IOry M3 4iaHa 7
Konsennyje.

Ha oBa Tpu ommreBaxkeha mpuHIMma, MO>XeMO fia OfAMO M jefaH
noce6HM, KOjU je Off HAPOYMTOT 3Hayaja 3a Halle mpaso. Hawmme, wran 39
Beuke KoHBeHIuje, 6aur Kao M jolI HEKONMMKO HeHMX ofpenada, Huje ca-
CBUM BepHO IpeBefieH y jgomaheM 3akoHy o parn¢uxanyju KonseHumje
YjenumeHux Haiuja o yropopuma o MehyHapopgHoj mpopaju pobe, mTo je
npo6eM Ha Koju je nomaha fokTprHa Beh ykasuBajia y HEKOIMKO HaBpara.
Ta npeBopyIaduka HeOCIEMHOCT je HAXKAJIOCT HaBena Jieo foMahe mpakce ma
nomuciu fia wiad 39 KoHBeHIje Hamaxke mucaHy ¢popmy obaBelITeba O He-
ca06pa3HOCTM IITO, KAKO CMO IIOKa3ajy, He OAroBapa CTBAPHOM 3HAYeHY
oBe ofipenbe. Kako 6u ce nsbernm cmydajeBu npuMeHe HeafleKBaTHOT TEKCTa
OBe MMM HeKe JIpyre MaH/bMBO IpeBefieHe ofpende KoHBeHIuje, moTpeOHO
je yBeK MMaT! y BUJY U HeH TeKCT Ha HeKOM Off 3BaHMYHMX je3MKa ¥ OUTH
CBeCTaH Ja je npepoy, KonBeHLMje Ha CPIICKM cafpKaH y 3aKOHY O IEHO]
partudukanmju caMo KyproasHor Kapakrepa. Ha Taj HaunH he ce us6ehu mo-
TPEIIHO TyMaueme U npyuMeHa wiaHa 39 KoHBeHIuje a Hama mpakca he ce
y Behoj Mepu yckmaguty ca yrmopenHoM, unMe he ce mo6ospliaty IpaBHa
CUTYPHOCT ¥ TIPEABU/BUBOCT MCXOfia IpMMeHe beuke KOHBeHIVje y HallleM
IPaBHOM CHCTEMY.
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Summary

Article 39 of the United Nations Convention on Contracts for the
International Sale of Goods (the CISG) governs the buyer’s duty to inform
the seller of the non-conformity of delivered goods. Although at first sight this
provision does not seem to bear a crucial role in the system of the Convention,
since it is primarily aimed at enabling the application of other rules which govern
buyer’s rights in case of receiving non-conforming goods, a closer inspection
of Article 39 CISG shows that the wording of this provision causes certain
problems and dilemmas both in theory and case law. This paper examines the
purpose and key elements of buyer’s notice of non-conformity. On the basis of
those analyses, the author seeks to develop certain instructions for interpretation
and more proper application of Article 39 CISG. Those instructions include the
duty to consider the international character of the said provision and to avoid
its interpretation in light of standards adopted by national laws, the need to
give regard to the aim and purpose of the notice of non-conformity, as well as
the necessity to consider international case law. These instructions are likely to
promote legal certainty regarding the application of the CISG and to enhance the
predictability of outcomes in international trade. Alongside these considerations,
which may be qualified as general, one should also keep in mind that certain
unofficial translations of Article 39 CISG, such as the Serbian one, contain some
inaccuracies. Therefore, it is vitally important for the proper application of this
provision to double-check its content against the version drafted in one of the
official languages of the Convention.
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Wmajyhu y eugy uoitiewikohe koje cy tiociiojane ca dopmuparcem
XapmoHu3osaHol Upasa UHGYCHPUjckol gusdjHa u eenuxe pasnuke usmehy
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ungycipujckoi gusajna. Hasegena gegpunuyuja y cebe ykmyuyje u Habpajaroe
enemeHailia uHgycimipujckoi gusajna. Mehyimium, HasegeHo Habpajare Hu-
je oipanuuero, iie je moiyhe ga ce u gpyiu enemeHiliu cMAwpajy genom 3a-
witiuhenol gusajna. Ayitiop y pagy, upumeHom UpasHo-goiMamickol meiioga,
HACIHOjU ga aHanu3upa Koju Ou ce e8eHILYANHO joul efeMeHIliU MOINU Hogee-
ciiu 9og ojam UHgycimipujckoi guajHa us xapmonusoearoi pewteroa. Ljum je
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ga ce Ha 08aj HA4UH uciuimiajy moiyhnociiu Koje gepunuyuja uHgycmpujckol
gusajna apyxa y iioinegy 3auiitiuitie UHgyClpujckoi gusajua u obuma ipasa
HA UHGYCTUPUJCKU GU3AfH.

Kmwyune peuu: Vngycipujcku gusaju. - Hepunuyuja ungycitipujckoi gu-
3ajHa. - AUCHpakilinu U peanHu eremeHitiu UuHgycipujckol
gu3sajHa. — 3auituita 36yKa Upasom Ha UHGYCIIPUjCKU gU3ajH.
- 3awiliuiiia ambujeHitia pasom HA UHGYCHIPUCKU GUIATH.

I YBom

3aKOHCKOM JleUMHNUIINjOM MHAYCTPUjCKM AM33ajH je feduHMCaH Kao
TPONMMEH3VOHAIHY WM JBOAVMEH3MOHAIHM MSIJIENl Le/Ior HPOM3BOJA,
VIV HETOBOT Jiela, Koju je ofpeheH HmeroBMM BU3YETHUM KapaKTepPUCTHU-
KaMa, TI0Ce0HO JIMHUjaMa, KOHTypaMa, 60jamMa, 0O/IMKOM, TeKCTYPOM W/MIn
MaTepujanyuMa Of KOjMX je IPOM3BOJ, CadMibeH, MM KOjMMa je yKpalleH,
Kao U BUXOBOM KOM6I/IHaLU/IjOM.1 Hasenena medunnuja mpencraspa mpe-
BOJ fepuHmimje koja je mara Jupexktuom 98/71/EC o mpaBHOj 3amTutn
VIHJy CTPUjCKOT 111/[3@le@12 u Ypen6om 6/2002 0 KOMyHUTApHOM umsaij,3 Te
IpefCcTaB/ba U3Pa3 XapMOHNM3allMje HallleT ITpaBa ca mpaBoM EBporncke yHuje.
CacraBHU Jeo HaBefleHe fiepuHuULMje jecte n exempli causa Habpajame efe-
MeHaTa MHAYCTPUjcKOT Am3ajHa. MebyTum, kako je HaBe#eHO Habpajame
caMo TIp¥Mepa pajM, ITOCTaB/ba Ce IUTame KOjU joLI eleMeHT! Mory mohm
y 003up Kao eleMeHT! MHAYCTpUjcKor Ay3ajHa. CTora je y HacTaBKy CIIpO-
BeleHa aHa/lM3a IOTEHLMjaTHUX elleMeHaTa Koju OM ce eBeHTYaTHO MOIIN
CMaTpaTy He/IOM MHIYCTPMjCKOT [M3ajHa, a KOju HucCy obyxBaheHm 3akoH-
CKMM HabOpajameM. Y 003Up Cy y3eTU OHM eJIeMEHTHU KOjy Ce Ca CTAaHOBUIITA
Teopyje AM3ajHa MHaYe CMATPajy eleMEeHTMMa MHAYCTPUjCKOT OV3ajHa U VIC-
nuTaHa je MoryhHocT muxoBor nogsohema 1oy 3akoHcKy geduHnyjy. Ene-
MEHTH Cy KIacM(PUKOBAHN Y IBe IPyIle — peasHe M alCTpaKTHe, uMajyhm y
BUIY KPUTEPUjYM JIa /1M C€ OHYM MOTY IIOjMUTHI Iy/IMMA, VJIU j€ HEOIIXOIHO A
UX YOUMMO Ha OCHOBY 3aK/by4lBaiba.

1 3akoH 0 NpaBHOj 3aIlITUTY MHAYCTpUjcKor am3ajHa — I3, Cnyxbenu inacnux PC,
6p. 104/2009, 45/2015 n 44/2018 — gp. 3aKoH, wiI. 2 cT. 1.

2 JupextnBa 98/71/E3 o mpaBHOj 3amTuTi MHAyCTpUjcKor ausajua (Directive 98/71/EC of
the European Parliament and of the Council of 13 October 1998 on the legal protection of
designs, O] L 289, 28. 10. 1998), wi. 1 c1. 1 Tau. (a).

3 VYpemba 6/2002 o xomynurapHoM pusajHy (Council Regulation (EC) No 6/2002 of 12
December 2001 on Community designs, O] L 3, 5. 1. 2002), @1. 3 cT. 1 Tau. (a).
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IT EnemenTIt MHAYCTPUjCKOT IM3ajHA KOjI
Hucy obyxBahenu gepununujom

1. IToTeHIMjanHK peanHu eeMEeHTH MHAYCTPUjCKOT Au3ajHa

Kaja roBopumo O TNOTEHIMjaTHUM pEaJHUM eleMeHTMMa WHJY-
CTPUjCKOT [IM33jHa OBJie NPBEHCTBEHO MUCIMMO Ha €JIeMEHTE KOju Ce He-
IOCpPeJHO MOIy IOjMMTM 4Yynuma. Hamme, 3a pasimky oOff alCTPaKTHUX
eleMeHaTa WMHJYCTPUjCKOT [IM33jHA, pealmHN €JIeMEHTU WHIYCTPUjCKOT
IM3ajHa Cy HENOCPeJHO NOCTYIHM YyaMMa M HMje HEONXOJIHO CIIPOBECTU
Ipollec 3aK/by4MBama KaKo 61 ce [0 CIIO3Haje eleMeHTa JOLII0. 3aKOHCKa
mepMHUIMja MHAYCTPUjCKOT [AM3ajHA 3aIpaBO IIOf e/leMEHTMMa AM3ajHa
MICK/bY4MBO IIOIpasyMeBa peajiHe elleMeHTe, LITO Ce BUAM M U3 Habpajama.
Bupehemo, mehytum, ga teopumja mmsajHa Behm 3Hauaj maje amcTpakTHUM
e7leMeHTMMa.

3akoHCKMM HabpajameM je obyxsaheHa BehmHa peamHMx ermemeHa-
Ta Of KOjUX Ce AM3ajH MOXKe 3aIpaBO CAacTOjaTu: NMHUje, KOHTYpe, 60je,
o6y, MaTepujamyM M OPHAMEHTH, IpeMJia je 3a OBaj MOCTIEHN eIeMEHT
TO MaJI0 AMCKYTaOWIHO aKo ce MMa y BUAY caMo jeduHMIMja Haller 3a-
KOHa, He U JlepMHNIIMja U3 eBPOIICKMX IIPOIICA Ifie je OBO CacBMUM jacHO.
V3BaH HaOpajama cy ocTanmu 3BYK, MUPUC, YKyc u ambujeHT. Kaga je peu
0 MUPHUCY U YKYCY, MOTYhHOCT BJXOBe ITpaBHe 3aIUTHUTE y MpPaBy MHTE/EK-
TyaJlHe CBOjUHE je orpaHMYeHa peajHMM Qakropuma. Hamme, kako je To
IOjallllbeHO y Ipecyfama Sieckmann®, y OTHOCY Ha 3aLITUTY MUPYICA KUTOM,
u Levola Hengelo®, y OfHOCY Ha 3aIITUTY YKyca ayTOPCKMM TIPaBOM, MUPIIC
U YKyC TPefCTaB/bajy KapaKTepUCTUKe MTPOM3BOJA KOje je TelIKO IpefcTa-
BUTH y OJMJIO KOM PETHCTPY, @ 4aK M KajJa PerucTpa Hema, OHe 3aBMCe Off
¢daxTOpa KOju CTOje BaH IPOU3BOJA, KA0 IITO Cy TEMIEPATypa, OKPYKeme,
cy6jexTrBHM ocehaj mojenuHua M cmmyuHo. [TpomasHOCT, IPOMEH/BUMBOCT U
HeCTaOM/THOCT OBMX KapaKTepUCTHKA IpefiCTaB/bajy IJNaBHE pasjore 360r
KOjuX je, 6ap Ha OBOM HUBOY pa3BOja, TEIIKO IPU3HATH IPABHY 3aLITUTY
y OKBMpY OMJIO KOT IIpaBa MHAYCTpujcKe cBojuHe. Crora jja/be pasMaTpame
OTpaHNYaBaMO Ha 3BYK M aMOMVjeHT.

a) 3eyk

3BYK, K0 1 BberoBO OfICYCTBO Kof ofipeheHMx nponsBona Mo>xe MMaTH
BeOMa BE/MMKM 3Hauaj. Tako, Ha mpumep, Kajja je ped 0 My3MUIKMM KyTHujama,

4 Court of Justice of European Union, Ralf Sieckmann v Deutsches Patent- und Markenamt,
C-273/00 op 12. 12. 2002. roguHe.

5 Court of Justice of European Union, Levola Hengelo BV v Smilde Foods BV, C-310/17 o,
13. 11. 2018. roguHe.
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crienudUIHM 3BYK, OFHOCHO MY3MKa KOjy My3M4Ka KyTuja CBUpa, MOXe
OuTM of 3Hadyaja 3a OWIYKY MOTpPOIIAYa ia Kymu npoussof. Takobe, usriern
KyTHuje, OGHOCHO IIPOM3BOfia Mopa O6uTu yckaaheH ca 3ByKOM KOjy MCITyII-
ta. OCUM TOra, y CEeKTOpY Mrpadaka, OpojHe Cy M OfaBHO IO3HATe UTpadyKe
KOje WICHYINTAjy 3BYKOBe. VI y OBOM cCyd4ajy msryieq urpauke Mopa Outu y
CKJIaJly ca 3ByKOM KOjU OHa MCIIyIITa ¥ OOPHYTO. 3aTuM, y ay TOMOOMICKOM
CIIOPTY je MO3HATO fa 3ByK MOTOpAa MOXKe M3a3BaTU afipeHa/INH KOf BO3-
aga 1 ocTBapuTy nocebaH yrobhaj y Boxxmu. [loceOHM mMHXemepu pajie Ha
pasBujamby 3ByKa KOji MOTOP MCIYIITa, KaO M 3ByKa KOj/ HacTaje MPYINKOM
3aTBaparba BpaTa. YCiief] yBohemwa eIeKTpUYHIX ayTOMOOMIA, MHOTY BO3a4n
ce >xasie ia 6e3 3ByKa MOTOpA YTHCAK y BOXIbI CHOPTCKOT ayTOMOOUIa Huje
ucty, 6e3 063upa Ha YNIHEHNIY Ja eeKTPUYHM ayToMoOunu 3a Kpahe Bpe-
Me pasBujajy Behe 6pauHe. OTyza Cy mojegyHe KOMIIaHYje ITOYesle U3 OBUX,
anu n 6e36eqHOCHMX pasyora ja yrpabyjy BeluTauke 3ByKOBe Y elIeKTpUYHe
ayToMoOmJIe, IITO TaKohe MOKasyje HIUXOB 3HAYY].

IlocTaBba ce muramwe MOXe MM Ce 3BYK IpaBHO 3amTuTH. V3Be-
CHO, 3allITUTa 3ByKa Moryha je y ayTOpCKOM IIpaBy Kao M y IIpaBy >KUTa.
Mebytum, kaja je ped o mpaBy Ha MHAYCTPMjCKM AM3ajH, OBa MOTyhHOCT
menyje HeyOempuBo. OCHOBHa IIpenpeka je ycinoB BujbuBoctu. Haume,
YC/I0B BUJI/bMBOCTY €/IeMEHTA HMje IIPOINCAH HEelOCPeJHO, aIl ce [0 Hera
[OJIasy aHA/IM30M JileVMHUIVje MHAYCTPUjCKOT AM3ajHa, LITO je 3a Hallle IIpa-
BO HecyMm1BO. [lepunniiujom je ogpeheno na je nusaju crospalumy U3IIex
ofipebeH BM3yemTHMM KapaKTepUCTMKaMa, a JOATHO je MHTepIpPeTaTVBHOM
ofipefi6OM TIOjallllbeHO Jla Ce IIOf CIIO/bAlllbUM MSIVIEIOM pasyMe ,yKYIaH
BU3Ye/THY YTUCAK, ITO He OCTaB/ba IPOCTOP 3a J[pyradnje TyMaueme.” [Ipu-
M€Ha OBOT yCJI0Ba HUje TONMKO jacHa Kafia je ped o npaBy EBporicke yHuje,
amu Behu meo Teopuje, kao u TpagMuMja y 061acTy 3aIUTUTE AM3ajHA, TOBOPU
y IpUJIOT TOME fia ce IUTUTEe CaMO OHe KapaKTepMUCTUKe Koje Cy BUJ/bUBeE.
IIpema craBy y Teopuju 1ojam ,appearance u3 nepuHULIMje VHAYCTPUjCKOT
IM33jHa je JTaTMHCKOT IOPEK/Ia M O3HavyaBa HELITO IUTO YOBEK MEepLMINpA
HapOYMTO BU3yenHO. [IOK 3a TAKTMIHM OIIaXKaj MMa BHUIIe OCHOBA M Pas3jora
Ta ce IpUXBaTH Y IPOIMCUMa, IIMPee Ha 3BYK I MY3UKY He Jle/Tyje Kao He-
mTo WTo 61 61T YTeMe}beHO.S Cmepunijama EUIPO-a ce npensuba na ce
3BYK KaO TaKaB He MOXKe CMaTpaTy Je/IOM M3ITIEfa MHYCTPUjCKOT IM3ajHa,
Te CaMIM TUM He yXXUBa 3aiITuty. Vmak, ocraBbeHa je MOryhHOCT #a Busy-
€THO IIpMKa3aH) 3BYKOBM y BUJy HOTHUX 3amuca OyAy feo MHEYCTPUjCKOT

6 Kiri Nowak, Should Electric Vehicles Have Manufactured Noise?, foctymnHo Ha agpecu:
https://www.rivervaleleasing.co.uk/blog/posts/should-electric-vehicles-have-manufactured-
noise, 12. 4. 2024.

3II3U, un. 1 cT. 2.
David Musker, Design directive, London, 2001, 12.
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JIM3ajHa M CAMUM THM J]a YXKUBajy 3amITUTY.” Y TEOPUjU TIOCTOJU CATTACHOCT
fla TpeMa cajjallllbeM CTaly IPOINMCA 3BYKOBE M MY3M4YKe KOMIO3MIMje
HYje MOryhe 3amITUTK IPaBOM Ha MHYCTPUjCKA ,[[I/[SajH.lo Ocum HaBefieHOT,
YNIEHNIIA je U J]a TOCTOju MpobieM y morieny MoryhHoCTH npencTaBbama
3ByKa y npujasu. Oppehenn mpobnemn Mormm 6u 1mocTojaTu 1 360T MMTamba
IOCTOjaba paHMjer ayTopckor mpasa. Takobe, mormo 6m ce mocraBUTH
nuTamwe GYHKIMOHATHOCTY y CIy4ajeByMa Kajia OM HIIp. 3BYK IIPefiCTaB/bao
3HAK yIo30pema.

MebyTtuMm, mocrap/ba ce mMTame WITa Y CUTYyalju Kajja 61 MHBECTH-
TOP YZIOXKMO CPEJICTBA Jja MO3HATY I/TyMall/IIyMII[a CHUME CBOj I7IaC 3 M-
XOBy urpauky wmm ¢urypy. Taga 6u Hocwan npasa 6uo omrehen 3a Bpen-
HOCT CBOT yJ/Iarama, a 3alliTUTa [0 OCHOBY IpaBa IpomsBobhaya ¢oHOrpama
y OBaKBOM C/Ty4ajy 61 Morna 6uty HemoBos/bHA. Takobe, y maHamme BpeMe
OUTUTAHYU JIM3ajH CBe Bullle foOMja Ha 3Hadajy. [m3ajH Bupeo mrapa mm
KOPMCHMYKOT MHTepdejca CKOPO HeM30CTaBHO yK/bydyje M 3BykoBe. OTy-
la ce MOXKe TIOCTaBMTH Kao 3HAYajHO NUTame 3aIUTUTE 3ByKa y OKBMPUMA
OUIUTANMHOr Au3ajHa. OrpaHMyaBame CaMO Ha BM3YelHe KapaKTepPUCTUKeE je
BUIIIE CTBAp Tpafjuliyje Hero peanHe norpebe. VIHTycTpujcku Au3ajH je yBek
6uo mpuxsaheH Kao jemHa off AMCHMIUIMHA JVKOBHEe YMeTHOCTH. MehyTum,
IIpeMa XapMOHM30BAHOM pelllelby OH Ce CBe BIIIe IIOCMAaTpa Kao CPefiCTBO
MapkeTuHra. Crora IocToje Mulll/beiba y TEOPUjH [ja aHa/IOTHO TOMe LITO je y
IpaBy >KITa OTBOPeHa MOryhHOCT 3amTuTe HajpasmMuuTHjuM hopMama, He
IIOCTOjJ JTOBOJBHO OIpaBfarma 3060r yera ce TaKoO HELITO He OV JO3BOIMIIO U
y IpaBy MHIYCTpPUjCKOT u3ajHa.!!

9  EUIPO, Guidelines for examination of registered community designs, focTymnso Ha agpecu:
https://euipo.europa.eu/tunnel-web/secure/webdav/guest/document_library/contentPdfs/
law_and_practice/designs_practice_manual/Draft_Guidelines_2018/examination_of_
design_invalidity_applications_en.pdf, 12. 4. 2024, 26.

10 Tako: Lionel Bently, Brad Sherman, Dev Gangjee, Phillip Johnson, Intellectual property
law, Oxford, 2018, 742; Alexander Bulling, Angelika Langohrig, Tillmann Hellwig,
Geschmacksmuster, Designschutz in Deutschland und Europa, Koln - Berlin — Miinchen,
2006, 11; Boxxun Bramkosnuh, ,,O6uM 3aiuturte Xura u IpaBa Ha MHAYCTPUjCKM AM3AjH
u wuxoBa Komusuja‘, XXI eex — eex ycnyia u yenyxcHoi tipasa (yp. Muogpar Muhosuh),
Kparyjesau, 2011, 225; Charles Gielen, Verona von Bombhard, Concise European Trade
Mark and Design Law, Alphen aan den Rijn, 2017, 635; Oliver Ruhl, Jan Tolkmit, Ge-
meinschaftsgeschmacksmuster, Koln, 2019, 70; David Stone, European Union design law,
Oxford, 2016, 49; Uma Suthersanen, Design law in Europe, London, 2000, 29; Gordian
Hasselblatt, Community Design Regulation (EC) No 6/2002, Miinchen - Oxford — Baden-
Baden, 2018, 38; u Teresa Christof, Der Schutzumfang von eingetragenem Design und Ge-
meinschaftsgeschmacksmuster, Miinchen, 2016, 49.

11 T. Christof, 50.
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6) Ambujenin

AM6ujeHT, OfHOCHO u3IIef Win yTucak oppebheHe mpocropuje mmm
CIIO/BHOT IPOCTOpa, Takohe MOTEHIMjaTHO MOXKe ONUTY eleMeHT Ay3ajHa.
ITop mu3ajHOM eHTepujepa ce MoApasyMeBa IOTIIYHO €CTETCKO M (pyHKIM-
OHANTHO ypehuBame yHyTpalllber IpocTOpa, a He caMo M300p U pacroper
HaMeITaja, Beh TOTITyHa XapMOHM3aIMja U ONTUMM3aIMja IpocTopa.' Tlo-
pen Tora, MOXKe ce OJHOCUTH U Ha ypeberme MOCIOBHOT ITpOCTOpa, MPOCTO-
pa 3a jaBHe o0OjekTe U CajMOBe.13 Ju3aju eHTepujepa HmpencTaB/ba 3aceOHY
TpaHy YMETHOCTU Yy OJHOCY Ha MHIYCTPUjCKM IM3ajH, jep IpeMa Teopuju
IV33jHa VHLYCTPUjCKU [M3ajH MOJpasyMeBa CaMoO [M3ajH IMPOM3BOAA KOjU
ce MOTy MacoBHO npousBopuTi. Mehytum, y mpaBy je oBaj ycrmoB mMacoB-
He IIPOM3BOJIbE 3aHEMapeH, IITO OTBapa MOryhHOCT 3amTuTe n ambujeHTa
IIpaBOM Ha MHAYCTPUjCKU OM33jH.

AMOUjeHT MO)Ke IpeACTaB/baTy JIe0 YCIyTe WIN jefaH Of acreKaTa
MapKeTHHIa NIPOU3BOfia. AMOMjeHT IPOCTOpMje, WIN MaK eKCTepujepa MOTy
OUTM CMaTpaHM [elOM MapKeTHHIa pobe M yCayre, a y IIMpeM CMUCIY U
caMe pobe mmm ycmyre. JacHo je fa ypeheme pajme WIM IIOCTOBHOT IIPO-
CTOpa MO)ke OMTHM Off 3Ha4aja 3a OTYKy ITOTpOLIAYa Ja Kymu oxpehenn mpo-
usBof. Takobe, mpujaran aMOMjeHT MOXKe YTUI[ATH ¥ Ha TO fia Ce MOTpOoLIaY
Iy>Ke 3a[Ip>K/ M IPUTOM IOTPOIIM U BUIIE HOBIIA HETO LITO jeé HaMepaBao.

PaHwuje eHrecKo paBo HUje JO3BO/bABAJIO 3ALITUTY AM33jHOM 32 3rpa-
e, Boiehm pauyHa o AuXoTOMUjM KOja je mocrojana usmely mHgycTpyjckor
IV33jHa M ayTOPCKOT npasa.'* Mebytum, npuikom ycBajama [InpexTnse
95/46/EC uspaxkeH je cTaB Jja HauelTHO He 61 Tpebaso Ja MOCTOju Ipernpe-
Ka y 3alITUTM OM33jHA IMPOCTOpa M MECTa, IOMYyT [M3ajHa Te/leBU3MjCKOT
ceTa, IM3ajHa eHTepUjepa, OU3ajHA OKPYKeHba MIM apXUTEKType Iejsaxa,
Koju y cebe YyK/bydyjy MHOIUTBO eJeMeHaTa Koju rpaje armocdepy.
Komucuja je 6mma mMunubema fa ce M OBe Kpealyje MOTY LITUTUTH IIpa-
BOM Ha MHAYCTPMjCKM AM3ajH, MAKO IPYMApHO IpUIAfiajy o6macTu ayTop-
cxor mpasa.'” Y TEOpMjH je OBO NOMaso cropHo. IIpema jegHOM MUIIBEY,
rpabeme 6e3 063upa Ha TO Ha /1M je ped O HUCKO— MM BUCOKOTPAfIbY He
IpefcTaB/ba MHAYCTPUjCKYU IpoOLieC, ¥ caMe 3rpajie, ceM MOHTaKHUX, HUCY
UMHIYCTPUjCKM mpousBof. HacympoT Tome, mma M cXBaTama Jja ce AM3ajH
OKOJIMHE, eHTepujepa M eKCTepujepa MOTry IITUTUTH, 3a IITa Ce Kao apry-
MeHT HaBoaM ja je y JlokapHcKoj knacudukaumju yBefeHa Kmaca 25 Koja
12 Jlosuua ViBanosuh, Cununra Kysmanosuh, Mupocnas Bepenr, Munan Pankos, bumpana

Mapxkosuh, MHgyciipujcku gusajn, Kparyjesau, 2015, 4.

13 Mupocnas ®pyxr, Mngycipujcku gusajH, beorpan, 1981, 31.
14 U. Suthersanen, 281.

15 European Commision, Green paper on legal protection of industrial design, Brussels, 1991,
IOCTYIIHO Ha ajpecu: https://aei.pitt.edu/1785/1/design_gp_1.pdf, 16. 4. 2024, 66.
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yKbyuyje srpasie u rpabesurcke enemente.'® Ha Toj muuuju ce Hamasu u
npakca EUIPO-a y kojoj je kao get-up 3amruhen ausaju ¢oajea 6aHke, Ka-
dea 1 xotencke cobe 3a cacranke. ' Cmepuuniama EUIPO-a je mo3Bomena
MoryhHOCT fja ce mpaBOM Ha MHAYCTPUjCKM AM3ajH 3alUTHUTE 3rpajie, 3aTUM
CKMIIe, IIPTEXM ¥ IIAHOBY 3IPajia, Kao U IPYTY apXUTEKTOHCKY IIAHOBY U
IUIAHOBM 3a AM33jH eHTepujepa U ekcTepujepa. IIpeunsupano je, mebyrum,
ma he mmanoBu u cknie 6uty npuxBaheHy caMo Kao IMPOU3BOAU YKOTMKO Cy
y IpujaBy nopiBefeHy nop, kaacy 19-08 JlokapHcke Knacudukaiyje — ocrasne
mraMmnade ctBapu. C gapyre cTpaHe, Kyhe n apyre srpase us kmace 25-03
JlokapHcke Kinacudukanmje, He MOTy OUTHU IIpefiCTaB/beHe MyTeM IUIAHOBA 1
cknifa, 6yayhy ma ninaHOBY He IIpefiCTaBIbajy M3ITIE], 3aBPIIEHOT IPON3BOJA,
Kxao mTo je kyha.'"® Oryna ce y Teopuju sanpaso cmarpa fia je moTpe6Ho Kop
OBUX Ipom3Bofa ¢GoTorpadujoM WM APYyrMM HPUKA30M IpPESCTABUTU U3-
repi usrpabenor mponssopa. Jmak, Ko MpousBoda Kao LITO Cy eHTepujep
pajnme, BO3a, peCTOpaHa MIN eKCTepujep 3a0aBHOT IapKa MINM IapKa IIpH-
pope, rpaHuna usMehy nmpukasa KojuMm ce MOXKe IMpPeACTaBUTU U3IJIEN TOTO-
BOT IIPOM3BOJia M IUIAHOBA M CKMIA je NPWIMYHO TaHKa, Te he moryhHoct
pervucTpalmje 3aBUCUTU Off TOTA KaKO je HaBeIeHU [U3ajH MPUKa3aH.

MebyTnm, oHO MITO JJOHEKTEe MOXe OUTM CIIOPHO jecTe MUTarbe IITa
cauMbaBa AM3ajH Y OBOM C/Iy4ajy, ITO HUje AepMHICAaHO HU MPAKCOM, a HI
nponucuma, 6ynyhu ga je camo mpepsBubeHo ma 1 Au3ajH OBUX NPOU3BOJAA
Moxxe 6utu 3amrtuhen. OBo je of Benukor 3Hadaja Oymyhm ma he op tora
3aBUCUTI OOMM IIpaBa Ha MHAYCTPMjCKM Au3ajH. [IM3ajH je y oBOM Cryd4ajy
3ampaBoO 30MpHM yTHUCAaK CBUX e€/leMeHaTa IpocTopa ykaydyjyhm ty mn
o6mmk u 6oje HameluTaja, yKpaca, 6M/baka, IIBETHUX apaH)XMaHa, Urpava-
Ka 1 cmmyHo. OvekuBaHo 6u 6mno, MMajyhm y BUAY HaBeleHy NpUMEHY
yC/IoBa BUIJBMBOCTH, fla C€ IM3ajH IPOTETHE CaMO Ha BU3YeTHE elIeMEHTE,
MaKO 3BYyYHM, MUPUCHI, €/IeMEHTH YKyca I IPYTH, 3HAYajHO yTUUIY Ha aTMO-
cdepy, a camum M U ambujeHT oxpebeHor mpoctopa. VMmak, atmocdepa
MOXKe 3aBVICUTM UM OJf BPEMEHCKUX IPWIVKA, IOIYHEHOCTU KalaluTeTa,
cybjektuBHOr ocehaja 1 Apyrux karteropuja Koje He 3aBMcCe Of [yu3ajHepa.
Otyna atMocdepa, Kao HecTalHa KaTeropuja, HajBepoBaTHUje fa He O6u Mo-
r1a 6uty 3amruheHa IpaBoM Ha MHAYCTPUjCKYU AM3ajH, Te CMaTpaMo ja 6u
IpeMa cajalllibeM CTalky HajIpaBuIHUje aMOuMjeHT ofpeheHor mpocropa
OTPaHNMYNTH Ha YTUCKe KOjJ CY BU3YETHO JOCTYIIHIL.

16 L. Bentley, B. Sherman, D. Gangjee, P. Johnson, 745; Annette Kur, ,Die Auswirkungen
des neue Geschmacksmusterrechts auf die Praxis, Gewerblicher Rechtschutz und Uhre-
berrecht, Nr. 8/2002, 661.

17 D. Stone, 62.
18  EUIPO, Guidelines for examination of registered community designs, 25-26.
19  A. Bulling, A. Langghrig, T. Hellwig, 11.
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2. ATICTpaKTHU eIeMEHT MHAYCTPHjCKOT M3ajHa

Kazia roBOpuMO 0 anCTpakTHUM €I€eMEHTMMA MHIYCTPUjCKOT IM3ajHa,
MIC/IMMO Ha OHE eJIeMEHTE Off KOjuX je NMU3ajH Kao MHTENEeKTya/lHa TBOpe-
BJHA 3aIIpaBO cacTaB/beH. JIM3ajH IMpefcTaB/ba CI0KEHY TBOPEBUHY Koja ce
CacToju Off BMIIE ANCTPAKTHNUX e/leMeHaTa Off KOjuX je IjeHTpanHa ¢opma.
[open ¢opme, Ty cy 1 XapMOHMja, pUTaM, aKIeHT, CUMeTpHja, UTH., Koje
CBe 3ajeHO Trpajie YKyIHM yTucak. J/IMHUjoM, KOHTYpoM, 60joM U Ipyrum
U3paXkajHUM CPEfICTBMMA C€ 3allpaBO M3pa)kaBajy CBM OBM aIICTPAKTHU ejle-
MEHTV MHAYCTPUjCKOT Au3ajHa. Pasmor 36or yera 3akoHOJaBaI] HUje HaBeO
OBe efleMeHTe, Beh je MHCMCTMPAao Ha peajHUM eJIeMEHTUMa, MOXKe OUTHU
YMbeHNIa ja MTHPOPMUCaHM KOPUCHMUK, KOjU je IO CBOjOj CYIITHHMU IIOTPO-
1Ia4, 10 TIPAaBM/Iy HE 3HA Jla MIPENo3Ha oBe eneMeHTe. HapemeHo je y ckmamy
ca MEPKaHTWIHUM IIPUCTYIIOM y AedVHICa®kY MHIYCTPUjCKOT AU3ajHA KOju
je IpMMemeH Y XapMOHM30BaHOM pelieny. [Ipyru moryhn sakpydax jecte a
je 3aKOHOflaBal] IOLIA0 Off MMOBMHCKOT KOHIIENITA MHTENEKTya/He CBOjMHE,
Te je IpeIMeTHMM HabpajarmbeM caMo >Keleo fla YKake Ha (QU3MYKe TpaHMuIie
MOHOIIOJIA KOj€e MpY>Ka IIpaBO Ha MHAYCTPUjCKM [M3ajH.

CmaTpaMo #a 6e3 0631pa Ha UMIEHUIY IITO MH(OPMMUCAHU KOPUC-
HJK HajBepOBaTHIj€ HE MOXKE JIa IPEIIO3HA HaBeJleHe allCTPAKTHE KaTeropuje
IM3ajHa, TO HE 3Ha4M []a OHE HY>KHO He IIOCTOje M He Je/lyjy Ha YKyIlaH yTu-
CaK Koju ce Koj MHGOPMMCAHOT KOPUCHUKA CTBapa. [Ipyrum pednmma, cma-
TpaMo fia je Moryhe fja pasnuke u3Meby fBa fu3ajHa IOCTOje y MOITIEAY ail-
CTPAKTHMX €/leMeHaTa, CaMUM TUM ¥ Y MHJVMBHUIYaTHOM KapakTepy, jep UX
nH(OpPMICAaHM KOPUCHUK MOXKE OCETUTH, MAaKO MOXKZA He U 0Opas3IoXUTIL.
HemoryhHocT nHboOpMMcaHOT KOpUCHMKA a 00pasIoXy OBaKBe allCTPAKT-
He KaTeropuje, He 3Ha4M OJCYCTBO IbMXOBOT [i€jCTBa, HUTK JIa IbUX He Tpe-
6a ysetu y 063up npuimkom nopebema nBa nHAyCTpMjcka AusajHa. Pasmor
3a OBO jecTe YMIbLEHMIA [ja TeOPMja AM3ajHAa YIPABO OBMM €IeMEHTUMA Jaje
IPEeJHOCT, Te je IPeKo BUX Ha 60/pM HaumH Moryhe 06jacHUTM KOHKpeT-
HU fusajH. Crora je mOTpeOHO fa ce YIO3HAMO C HEKMM Off HajBKHUjUX
anCTPAaKTHUX e/leMeHaTa MHYCTPUjCKOT [iM3ajHa M Ja yTBPAMMO Ja /iU Ce
OHI MOTY CMATpaTy €JIeMEHTMMA MHIYCTPUjCKOT IM3ajHa CXOZHO 3aKOHCKO]
nebuHULIVjN.

a) Cupyxinypa

CrpykTypa IpeicTaB/ba KOMIIOHEHTe KOje caunibaBajy ofpebhern mpo-
usBon. Hakon pmedpuumimje cBUX OCHOBHMX M noMohHUX QyHKIMja, Koje
npousBoy, Tpeba fja 3a10Bo/bY, AeMHNUITY ce KOMIIOHEHTe Koje he octBapu-
Batu ¢yHKuMje. Takobe, HaKOH feduHNUCama CTPYKTYpe MOTPeOHO je U3Bp-
IINTY Bapupame CTPYKType, Kako 61 ce YTBPAVMO HAJjIIOBO/BHUjM IIOJIOXKA]
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TIOjeIVHIX KOMIIOHEHTH ca CTaHoBumIITa nponssopa.”’ YermocrasbameM pa-
3IMYUTUX OJHOCA YHOTPeOOM HEKOMMKO OCHOBHMX e/leMeHaTa MOXKe fia ce
IIOCTUTHE Be/IMKa PasHOBPCHOCT CTPYKType IpousBofa. Bapupame CTpyk-
Type IPOM3BOJA je YCIOB/EHO HEeroBOM (PYHKILIMjOM, amyi KOHAYHU M3ITIEf
IpOM3BOJA 3aBUCH Off MehycoOHOT pacriopera eneMeHara.

Kao mTo BMAMMO CTpyKTypa IpOM3BOfAA je IMpPEOMMHAHTHO (PYHK-
IIMOHATTHO ycnoBbeHa. OTyfa HavyeTHO He MoXKe OuTy mmTuheHa mpaBoMm
Ha MHJYCTPUjCKM AM3ajH, Beh eBeHTyamHO MamuM nareHToM. CBpcTaBame
CTPYKType INPOM3BOAA Yy €/leMEHTe MHJYCTPUjCKOT OM3ajHA je IOCIemuna
HIMper cXBaTamba [e/TaTHOCTY [AM33jHepa Koja IOCTOjU Y TEOpMjU Hu3ajHa,
npeMa Ko0joj OH ompefie/byje ¥ (YHKIMOHA/MHe eleMeHTe npoussopa. OBo
Huje 6uno npuxsaheHo paHmje, HUTH je mpuxBaheHO HaKOH ycBajama Ipo-
muca EBporcke yHuje y oBoj obnmactu, 6ynyhu fa 6u Ha Taj HauMH HOLIIO
IO CTBapama HejacHe rpaHuie u3Meby mpaBa Ha MHAYCTPMjCKM [V3ajH M
nareHTa. CTOra CTPyKTypa IpOM3BOJAa He MOXKe OMTM CMaTpaHa [enoM
medVHUIMje MHAYCTPUjCKOT AM33ajHA KOja MOCTOj! Y TIPaBY.

6) Komtiosuyuja

KoMnosnuuuja mpeactaBpa pacnopes efieMeHaTa CTPYKType y OKBM-
py npoussopa. Ilonoxaj mojeaHNX eneMeHara, opes HbIUX0oBe QYHKIMje, Y
BEJIMKOj MepM 3aBJCH U Off @prOHOMCKUX U 6e30eHOCHNX 3axTeBa. MebyTum,
KOMIIO3UIIMja je IPBEHCTBEHO YCIOB/beHA JKe/beHUM M3IVIE[IOM IIPOM3BOJA,
Te Ce IPY IIPOjeKTOBaIbYy IOjefIHU eeMEeHTI MOpajy IOMepUTH fia ou ce
00O0JBIIIA0 €CTETCKY M3ITIEH, IpousBoAa. [IpuToM ce Mopa BOAMTY padyHa
0 ToMe fia ce popMypa OpraHM3oBaHa CTPYKTYPa, jep paclopen elneMeHaTa
dbopmupa aKTUBHE XOPU30HTAJIe, BepTUKaJIe, AUjarOHajIe WM KPYroBe 4iuMe
Ce yTHde Ha JIell usIyef npouspona. CaMo CK/IafiaH pacropesi MOXe OfaTu
YTUCAaK JIETIOTe, IITO Y KpajibeM BOAM ONpefie/bBarby KYyILA 3a KYHOBUHY
ozpebenor nmpoussoza. YKomko 61 ce 0BO 3aHeMapuIo, 6y 6U IOHMIITe-
HJ CBU HAIIOPY OCTA/IMX YYeCHUKA Y IPOM3BOJHOM JIAHIY M KOMIIAaHMj) Ha-
HeTa UpeKTHA ITeTa. " Y MOCTYIKY OpraHn30Bama CTPYKType BeoMa je Ba-
JKaH 1300p MecTa Ha Koje ce II0CTaB/bajy I0jeilNHN elleMEeHTI KOMIIO3UIIje.
3a Kpeypame CKJIaJHOI OO/MNKa IPOM3BOAA MOTPeOHO je Ja ce ocTBape
MeDy3aBMCHOCTM U jeIMHCTBO He caMO (YHKLMOHA/IHMX, Beh m ecTeTckux
koMmmoHeHTH. EcTeTckn kBa/mmreT nponsBoja ofpeheH je ycremrHum pacro-
penoM u MebhycoOHMM ofHOCKMA, e/leMeHaTa KOMIIO3UIIuje.

20 Cwunnura Kysmanosuh, Mugycitipujcku gusaju, Hou Cap, 2010, 35.
21 JI. UBa"osuh et al., 82.

22 C. Kysmanosuh, 36.

23 JI. UBa"osuh et al., 85.
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CxopiHO HaBe/leHOM, KOMIIO3UIINja je IIPBEHCTBEHO yC/IOB/beHa eCTeT-
ckM GaKTOpMMa, 3a pasIuKy off CTpyKType. Ped je o onpehusamy nomoxaja
KOje ce CIpOBOAY Ha ofpeheHNM HauMH M3 NPETEXHO eCTEeTCKUX pasjiora,
MaKo U APYTY pasfosy MomyT 6e30€THOCHNUX ¥ eprOHOMCKUX UTPajy YIIOTY.
OTtypma xoMnosuiiMja IpoKU3BOJia MOXKe NPENCTaB/baTy jefaH Of efleMeHaTa
MHJYCTPUjCKOT M3ajHA CXONHO AeMHULM)U KOja je ofpeheHa mpaBoM.

68) Pasnottiexca, cumettipuja u 4poiopuUuoHaIHOCI

PaBHOTeXa ce BU3Ye/THO IpecTaB/ba Y MEPHUM OTHOCUMA Vi 3HAYEHheM
Ko/mraMHe ¥ BemmuuHe.”! 3ajeHO ca CUMeTpPUjOM TpeNcTaBba OCHOBHM
npuHIVI GopMe M YCIOB 3a IOCTM3ame jefHCTBA PopMe Y BU3YETHOM U
nmactuynoM cmucty.” Hajuemrhe ce uspakasa y ofHOCY Ha 3aMUIIbeHY CH-
MeTpaiy 1 Moxe 6utn popmanHa u Hepopmanna. PopmanHa paBHOTEXKA ce
YCIIOCTaB/ba Kafla je CMMEeTPUYHOCT YCIIOCTaB/beHa Y OfIHOCY Ha jefiHy WM
BMIIIE OCa IO CBMM e€/IeMEHTMMa Mace, AJuMeH3Mja 1 Marepujana. OcTaBmba
yTucak crabunHoctu un ¢yHKImoHanHocT. Hacympor Tome kop Hedop-
MajiHe paBHOTeXe Kommosuiuja ¢popme Tpeba fa 6yme Takpa jja cuMeTpuje
HeMa. PaBHOTe)ka 06jeKTa yc/lIOB/beHa je pacIofie/loM Mace Y OfHOCY Ha cpe-
AMIITe Y MOK/IANIalbeM IIOI0XKaja TeXMIITa U cpepuinta. MehyTtum, Busyennn
TOXMBJbaj IIPOM3BOJA HYje MOTIIYH aKO jeé CaMO eroBa Maca CTPYKTYPaHO
ypaBHOTe>xeHa. OH Mopa fja 6yae He camo puanykim, Beh u BusyenHo ypas-
HOTeXeH Ca jacHo uapaxxeHoM ctabumnomthy.?® IToce6Hy BpcTy paBHOTEXe
IpefiCTaB/ba KOMIIO3MIIMOHA paBHOTeXa. IboMme ce mozpasymeBa f1a 0O/I0Xaj
elleMeHaTa CTPYKType, MOpa OMTU TaKO OpPraHM3OBaH Jja ce IVMe CIpedn
KOHIIEHTpanyja KOMIIOHEHATa CTPYKType. YKO/IMKO Cy OHM TPYIMCAHM, TIPO-
U3BOJ, Jenyje HecknamHo. KapakTepucTuka KOMIIO3UIIMOHO HeypaBHOTeXe-
HIX GOPMU jecTe Jla OHe Jieyjy HeCTabMIHO, OffHOCHO Ofiajy yTucak ga he ce
TIPOM3BOJI CBAKOT Yaca MPEBPHYTH, MAKO je OH CaBpIIEHO CTabuIaH.

Kao u paBHOTeXa, U CUMeTpHja CBOje MOPEK/IO Byde U3 IPUPOfe, Ofi-
HOCHO YOBEK Ce YBEpPIO Y BIXOBY BPEJHOCT IIOCMaTpajyhu oprancke obmmke.
Cumerpujy Tpeba pasyMeTy Tako fia Cy Y jefHOM OO/INKY 3aCTyIUbeHY TaKBU
OIHOCH TIOBpIIMHA KOju he mpeMa 3aMUIIUbEHOM CPERMINTY VIV OCOBMHU
nmatu jenHaKe IIOBpIINHE M BOTYMEHE Ha CBaKOj CTpaHU U NpencTaB/baTU
jemnake mace.’® CumeTpuja, OJHOCHO CUMETPUYHO TOCTAaB/batbe KOMIIO-
HeHaTa CTPYKType U YOIIITe JieTa/ba Ha IPOM3BOJY, IIOBO/BHO yTHUYe Ha

24 Ibid.

25 M. ®pyxr, 131.

26 JI. ViBanosuh u np, 85-86.
27  C. Kysmanosuh, 37.

28 M. ®pyxr, 131.
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PaBHOTEXY U Jen usriaen npoussofa. OTyma ImOCTOjM TeXHa Jjla ce Ipo-
usBoau uspabyjy kao cumerpuute popme. Vnak, cuMeTpUIHM OOMUIIN HUCY
AVHAMIYHY, OFHOCHO acMeTpr4yHe GpopMe Cy Te Koje [jajy yTUCAK KpeTamba.
Orynma xop onpeheHnx mpomsBopa, Kao LITO Cy ayTOMOOWIM, acMMeTpuja
IIpeiCTaB/ba HEOIXOHO CPECTBO.> Pasmukyjy ce pedexcuona cumerpuja,
IZie Cy eleMEeHTV eKBUBAJICeHTHN, Kao ,y OITIefjaly’, POTAl[MOHa CUMEeTpHja,
I7le ce CBU €JIEMEHTU POTMPAjy OKO JMCTe OCe, U TPAHC/IALMOHA CUMETpPMU)a,
Ifle je JIoKalyja eKBMBaJIEHTHUX e/leMeHaTa Ha Pas/IN4uTUM MeCTUMa y Mpo-
cropy.>”

IIponopuyja HajBuIIe JONPUHOCK €CTETCKOM M3pasy jefHOT IpefMe-
Ta U IpeCTaB/ba IOBE3aHOCT OCHOBHMX ¥ ITTABHUX AMMeH3Mja jefHe popme
VIV AVIMEH3UOHATHY XapMOHMYHOCT 1 [IOBE3aHOCT jeffHe popMe ca IpyroM,
YKOJVKO Cy y TMTamby cokeHe popme.’! Hemro jemHocTaBHMje, mpomopiyja
npefcTaB/ba Be3y Koja mocroju usmeby Bemrumue jemHor fena y mopebemy
ca papyrum.”“ IIpornoplnoHaaHOCT MMa M3Y3€THO CHAaXXaH YTUIAj Ha JIell
usrnen, npoussopa. Ceaka NMHMja, [leTa/b M HON0OXAj 3a KOjU Ce€ HE MOXe
Hahu o6jalmeme 3allITO je HOCTaB/beH OAall TAaKO 1 HAa TOM MECTY, CYBMIIAH
je ¥ HapylIaBa eCTeTHKy IPOU3BONa.”

PaBHOTE)XOM ce MOCTIOKY M3BeCHM eeKTM Ha yKyHaH YTUCAK KOju
HoTpouray umMa o npoussopy. I[IponycTu y obmactu paBHOTeXe, BORUIN 61
Ka HermpujaTHOM ocehajy KyIija, mITO y KpajeM BOAYM OMIYLM [a Ce Ipo-
u3Bof, He Kymu. CuMeTpuja IpefcTaB/ba €eMEHT KOju 3HayajHO yTude Ha
yTUCaK IOTpoluaya, OMIO0 CBOjUM OACYCTBOM WM NpUCYcTBOM. KoHauHo,
Ipomnoplyja IMPEKTHO yTUYe Ha JIell usrjef mpoussopa. Crora je jacHo 1a
CBa TPU HaBeJieHa elIeMEHTa MOTY IPENCTaB/baTy €0 NHAYCTPUjCKOT AU3ajHa
y IpaBHOM CMIUCIIY.

1) Xapmonuja, puitiam u axyeHaii

XapMoHMja TofpasyMeBa yckinaheHocT obmmka - jemuHCTBO opMe,
ycknabenocT 6oje n o6mka, Kao 1 yckmaheHoCT mpon3Boa ca OKOMMHOM.
XapMmoHuja 60je 1 00nMKa HajBMIIe yTUYe Ha JONAL/BUBOCT IPOU3BOJA, Te

29 C. Kysmanosuh, 38-39.

30 William Lindwell, Kritina Holden, Jill Butler, Universal Principles of Design, Beverly,
2003, 234.

31 M. Opyxr, 132.

32 Sladana Matovi¢, Svetislav Markovi¢, Danijela Babani¢, Dobrila Veskovi¢, ,,Shaping and
Design of Graphic Products®, Proceedings: The 6th International symposium about forming
and design in mechanical engineering ,KOD 2010 Pali¢, Serbia, 29-30. September 2010,
Novi Sad, 2010, 229.

33 C. Kysmanosuh, 40; Laura Slack, What is Product Design, Mies, 2006, 114.
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joj ce mocsehyje Bemuka naxma.>* Xapmonmaan o6k ce 7o6uja CMHTE30M
Pas3MMUUTUX KBa/IMTeTa KOMIIO3M1IMje, KA0 OVPEKTHA IOCAeANIIa KOHCTPYK-
1oHux ofHoca. CKIailaH 0O/IMK He IoApasyMeBa CaMo JIOTMYHO pellerhe Y
MeXaHWYKOM CMUCITY, Beh u yckmabuBame cBMX eleMeHara ImpeMa MPUHIIN-
MMMa KOMIIO3UINOHe paBHOTexe.”> Byyhu fia je xapMoHMja Beoma sHauajHa
3a JIONal/bMBOCT IIPOM3BO/IA, IIOTIYHO je OIIPaB/laHO YK/bYYMUTHU M XapMOHU]Y
y IIpaBHU I10jaM MHIYCTPUjCKOT I133jHa.

Y nusajHy ce IOj pUTMOM IIOipa3yMeBa eleMeHT Koju fiaje oapehene
Bu3yenHe edekTe M [ONPUMHOCKH €CTETCKOM KBaaUTeTy IpeAMeTa, KOoju
HACTajy CTAaJHUM IIOHAaB/bambeM, IIePMOANYHMM IIOHAB/bAbEM, VI PefoB-
HMM M3MeHaMa jefHOT 00/1MKa, MOTVBA, IVHUje i 6oje way BuIie o061mKa
v umie mHMja.>® Jla 61 ce M36erma MOHOTOHOCT KOMIIO3UIIMje TIPAKTUKYje
ce IpUMeHa Pa3IMYUTHUX JieTaba 0 OO/MKY, BeMn4nHu 1 60ju. Y 3aBUCHO-
CTU Off CTIOKEHOCTH THUX JieTaj/ba ¥ HauMHA IbMXOBOTI ITIOHAB/balba, PA3NUKYje
ce CIOXEHOCT pUTMA. Puram kop morpomradya 13asuBa Moce6aH YyTHU
JOXIBbaj, CTOTA C€ YECTO KOPUCTU. PUTMMUYKMM IOHaB/balbeéM Masol, Kao
HI BEIMKOT Opoja fleTaba, He CTHYE Ce YTUCaK O puTMy, Beh HaumHOM n
3aBPIIETKOM PUTMUYKOT MOHAB/bamba.>’ KymIu cy y CKIajly ca TIpUHIAIOM
KOTHUTVBHE JIMCOHAHIIe YCMEPEHN Ka CTBapuMa Koje Cy ycTa/beHe, Koje ce
TnoHaB/bajy.’® OTy/la HeCyMIBUBO U OH MOXKe TIPEJICTaB/baTH jeflaH Off ere-
M€HaTa MHIYyCTpujcKor nusajHa. IIoTBpAy 3a HaBefeHM CTaB 4aK Halasu-
MO M Y IpaKcy, Te je Tako y npecyau X5 Buium okpyxxHu cyp y MuHxeHy
(Oberlandesgericht Miinchen) nctakao Aa je AM3ajH HaBeIEHOT MOJE/NA ayTO-
MOG6W/Ia PUTMIYaH, IITO TIPEICTaB/ba jeTHY Off KAPAKTEPUCTUKA M3ajHa. "

AkileHaT ce M3pakaBa HaIJIAlllaBambeM IOjeIMHUX OUTHMX JieloBa
pousBojia Wiu mwerosux enemenara.’’ Ilotpe6a 3a MCTHIIAMmEM TTOjeMMHIX
leTa/ba Ha IPOM3BOMY 3aXTeBa CIpoBoDeme aKlleHTHpama, Koje ce BpILIN
o6mixom, 60jom 1 ocseTberomthy.*! Akientom ce 061aHO MCTIYY TIOjeMHM
[eTa/b)l Ha MPOM3BOAY, KAaKO OM Ce OJIaKIIaJI0 PYKOBalbe WM PacTaB/baibe
W fla 6u ce mMo6OBIIA0 M3TeN MpousBoma.’’ Moxe ce JeCUTH fa ce

34 C. Kysmanosnuh, 42.

35 JI. UBa"osuh et al., 103.

36 M. ®Opyxr, 133.

37 C. Kysmanosuh, 42-43

38 W. Lindwell, K. Holden, J. Butler, 46 u 56.

39  Oberlandesgericht Miinchen, X5, 29U 4518/08 ox 14. 5. 2009. ropuHe, Tad. 46, HaB. IIpe-
ma: Henning Hartwig, Designschutz in Europa, Entscheidungen europdischen und nationa-
ler Gerichte, Band 4, Koln, 2012, 203.

40 C. Kysmanosuh, 42-43.
41 M. ®Opyxr, 133.
42 C. KysmaHosuh, 44.
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aKI[eHTOBabe BPIIN 13 Kpajibe MPaKTUYHIX pas/iora, Kako O ce penymo Ha
MaIlMHY HaI7acUIo Ife je INTaBHM Npeknjad. Vnmak, akileHTOBame ce yI/IaB-
HOM BpIIV U3 eCTeTCKNX pasnora.”> OTyya je TormyHO IpU3HATH TIpaBHY 3a-
HITUTY 3a aKl[eHaT Kao eJIeMEeHT J13ajHa, OCUM Yy C/Iy4ajy Kajla ce aKIeHTyje

"3 TEXHUYIKUX pasjora.

g) Konmapaciu

ITox KOHTpacTOM ce IOfpa3yMeBa CTBapamwe ofipeheHe cympoTHOCTH
Ha IIpOM3BOAY, Hajuemhe y Wby HarlamaBama ofpeheHux merama. KoH-
TPAcT ce CTBapa BeMYMHOM, 60joM, 0671MKOM 1 ocBeT/beromhy.** Konrpact
Be/IMYNMHE TTOIpa3yMeBa Jja ce y CTBapamy AM3ajHa Ha Pas3INIUTUM elleMeH-
tiMa onpebyjy pasmmunre mumensuje. KoHTpact obnmuka uma ymory ja ce
n36erHe MOHOTOHMja BM3YENHOT pelllerba M IIOpasyMeBa fla PasTIuMuUTU
elleMeHTU MMajy pasmmanut o6mmk. KonTpacT 60joM 06yxBaTa mpuMeHy pa-
3MMYUTUX HMjaHCH 6oje, umMe ce mocTivke 60bu edekar. YobudajeHo je ma
YKyIlaH BU3YeTHM USIVIE[ M PacIopef e/leMeHaTa MMajy CYyHTIIHM KOHTPAcT
6oje 1 Mory fia Harmace edekar, IpUBYKY MaXKiby 1 IoBehajy MHTepecoBame.
KoHTpacT ce yecTo nmpuMemyje y Lu/by jauer UCTULAmba HOjeAMHUX 0COOM-
Ha IIPOM3BOJA W/IM KOJ| VICTIMCUBAmba TEeKCTa Pafiy aKIeHTHpama MOjeiuHIX
peun. Peu je 0 jemHOM Of ITTaBHMX MHCTPyMeHaTa KOMIIO3UIUje KOjUM Ce
MoOXKe MOOOJ/bIIATH eKCIPECHBHOCT IIPOM3BOJA, YNOTPeOOM pasmMInTIX
MaTepujajia VI pasIMYUTOT HauMHa oOpafie MaTepujaia 1 TeKcType. KoH-
TPAcT MOXe YHOTPeOMTV pajjyi CTBapama ONTMMATHUX PAJHMX YCTOBa 3a
papuuke. KoHTpacTuMa ce MOXe CIIpeuNTH II0jaBa IIPeBPEMEHOT yMOpa, pas-
6UTH ce MOHOTOHUja U CTIPEYUTH CMatbeme Makmbe paaHnka.”” Unrmbennia
7la ofabup KOHTpACcTa 3aBVICH Off OJTyKe ayTopa M3ajHa, Kao I fla ce mhIMe
ocTBapyjy oppebeHn edextu Ha moTpollada OmpaBjaBa fla ce KOHTPACT
ybpoju y eneMeHTe 3aKOHCKe ieMHUIIMje MHIYCTPUjCKOT [M3ajHA.

h) Ciaun

ITox cTtumom moppasymeBaMo crenuduyHe Of/IMKe IOjeflMHUX erle-
MeHaTa [13ajHa KOji Cy KapaKTEePUCTUYHM 3a IIOjefINHE BPEMEHCKE Iepu-
ofie, TexHoynomke MoryhHoctu m ymeTHmuke npapie. CTHUI TIpefCcTaB/ba
jenny opm moryhHOCTM M3MeHe mpomsBoja. Y HepUOAY 3aHATCKO-pyd-
He IPOU3BOMIbE CTWIOBM Cy OWIM jaKO M3pakKeHW, alu je TO HAIIyLITeHO
yClel MexaHusanuje nponsBopimbe. Kapakrepucrika cTUIOBa jeé IMKIMIHOCT

43  JI. iBanoBuh et al., 106.
44  C. KysmaHosuh, 44.
45 C. Marosuh et al., 229.
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u pyrorpajuoct.*® C jemne cTpane, cTum Moxke 6UTH 3HAK pacTO3HaBamba 32
oxpeheHor mponssobhaua wm amsajaepa. OTyma OH MOMa)ke PacHO3HABAaMY
U pasIMKOBalmy IIpOM3BOJA Ha TPXUIUTY ¥ MOXe IIpeficTaB/baTu
TperosHaTbuBM enemMentT onpehene kommanuje.t” C mpyre crpane, mpome-
HOM CTMJIA C€ YTUYe Ha IOTpPOIIaYe Jja ce IIOHOBO OfITyde 32 KYIOBMHY IIPO-
U3BOJIa, MaKO MY je moTpeba Beh 3afoBosbeHa. Vmak, dyecte IpoMeHe y CTUIY
MOTY ¥3a3BaTy 1 MOTIIYHO CYIIpoTHe edekTe, Oyayhn ma ce Moxxe gecutn fa
KYIIY OAYCTaHYy Of KYIOBMHE, jep HUCY yBeK CIPEeMHU Jia IpaTe TPeHIOBe
MHBECTUPabeM HOBe Komm4rHe HoBIja. Takobe, Op3a mpomeHa cTua JOBOAU
Io mopacTta (pMKCHMX TPOIIKOBA IIO jeVHMULIM KOjU CY M3a3BaHU pa3BojeM
HOBUX BapujaHTV M IpenackoM mpepnyseha Ha muxoBy mpoussopmy. Ocum
TOra, MPOMEHA CTM/Ia BOAU M OTEXKaHO] IPOAajM NMPOM3BOJA KOjU Cy Ha-
CTa/nu Ipe mpoMeHe, Oynyhu ma moTpoliady Boje fja KYIyjy HOBe CTBAapM.
MebhyTtum, Bapujauuje y CTUIy IpeACTaB/bajy HY>KHOCT, KaKO 3a apTUKIIe
MOJ{He UHYCTpPHje, TAKO 1 3a poOy IIMpPOKe NOTPOLIke (TeleBU30pe, pady-
Hape, HaMemTaj u c1.). KoHKypeHIMja myTeM CTmla, Mako ca coboM HoOCu
OpojHe mpobeMe, IpeACcTaB/ba HEOIXOTHOCT YKOIMKO IPUBPETHO APYIITBO
He >Kemu ja maryom Tpxuimny yrakmuny. Oryma Tpeba Tpakmutu OamaHc
usMehy peTepaHNX MPOMeHa y CTUITY ¥ MPOMeHa Koje HICY Tako decte.*®

3a pasnuKy Off OCTa/uX aICTPAKTHMX €eMeHaTa KOoje CMO OBJie Ha-
Be/M, CTU/ CTOj| M3BaH TIPABHOT IOjMa MHIYCTpujcKor au3ajua.’’ Hamme,
CTIJI TIPeACTaB/ba CIO/BHYU (AKTOP KOjUM Ce yTU4e Ha MHAYCTPUjCKM AM3ajH
1 Koju, 6ap y y)KeM CMICITY, He IIpefICTaB/ba elleMeHT MHYCTPUjCKOT [U3ajHa.
Ctun je Kareropmja Koja je yC/IOB/beHa APYIITBEHOM IpMXBaT/buBourhy,
Takopehy KOHBeHIMja WM 06MYaj KOju HOCTOju y APYIITBY. Vako je on
HECYMIbMBOI 3Hayaja 3a MHIYCTPMjCKM [M3ajH, OH HE INPENCTaB/ba HEroB
eneMenT. OHM [eTOBM MHIYCTPUjCKOT [13ajHA KOjU Cy JUKTUPAHM CTUIOM
He ylase y YKyIlaH YTMCAK KOjU C€ JU3ajHOM CTBapa, jep HUCY OUKTUpa-
HY OJUTyKOM ayTopa amsajHa. Mehyrtum, Tpeba pehn fa nma u cxBarama y
AHIJIOCAKCOHCKOM IIpaBy fla CTWU/I IIPE/ICTaB/ba /Ieo AM3ajHA U Y IOjefVIHUM
OIUTyKaMa MYy je Ipy>KaHa IpaBHa 3alITHTA.

e) Moga

Mopa mpepcraBba OMUHAIMGY ofpeheHor msriesa mpomsBofa Ha
ompebeHoM cermeHTy TpKuiuTa y ofpeheHOM BpeMeHCKOM TpeHYTKy. OHa

46 JI. IBanosuh et al., 12.

47  Barbara Pasa, Industrial design and artistic expression, Leiden — Boston, 2020, 60-61.
48 Papocnas Cenuh, Mapkeimiuni menaymenini, Kparyjesan, 2000, 488-489.

49  B. Pasa, 59.

50 Margaret Briffa, Lee Gage, Design Law Protecting and exploring right, London, 2004, 2.

598



IToTeHnujamay e1eMEHNTH MHAYCTPUjCKOT IM3ajHA

MCTOBPEMEHO TpECTaB/ba M YKYC, amn u obudaj u Haunmn.”! Mopa je 1o
CBOjUM KapaKTepUCTMKaMa KPAaTKOTPajHa y OGHOCY Ha CTWUJL, KOjU II0 IIPABU-
Ty Tpaje gyke. MomHM IVKIYC MOXe 3aBUCUTH Off BpCTe IIPOMU3BOJa U KO
ozipeheHMx ponsBoza MoXKe TpajaTyt M3y3eTHO KPATKO, Kao IITO je TO CIyYaj
ca TeKCTWIHOM uHAycTpujoM. Takobhe, ocobuHa Mofie je ¥ BeHO LUKIIIHO
KpeTame, LITO 3Ha4M Jja ofpeheHn mpousBon Moke OGUTYU IOHOBO MOJEpaH
HAKOH mpoTeka onpeheHor BpeMena.”? Vmak, MOfa Kao KyITYPOJIOUIKYA I
COLMONIOMIKY (peHOMEH MMa AVMPeKTaH YTUIaj Ha Ipofajy npoussogpa. IIpe-
Ma jefHOM MCTpaxuBamwy crposefieHoM 2006. roguHe yTBpheno je ma 3a
JKE€HCKY IIOIy/Ialiiijy OfieBarbe MMa OTPOMaH 3Hadaj. Y TOM CMMUCIY 3HA4aj
MoJie 32 UCTIMTAHUKE je 6UO BEMMKM Y3 KBA/IUTET U IEMOKYTAH M3TTEN.
Takole, myTem mope je moryhe ykasatu Ha ozpebhene pasmuke Kxoje mocroje
y npymTBeHoM crarycy.”! Mopa MMa M OrpoMaH 3HadYaj 3a TOGOJbIIAFbE
IJIacCMaHa ¥ Ofip>KaBaibe KOHTMHYUTETa y IpousBonmbu. Hamme, moctoje
OpojHe TaKTMKe T3B. BEIITAYKOT 3acTapeBama IPOM3BOfiA KOje JIOBOAM 1O
CTBapama BellTadyke NoTpebe IojeMHIIa 3a HOBUM Ipon3BofoM. [ToTponray
HOTEHIIMja/THO MO>Ke OUTM 3a/J0BOJ/bAaH U ca cTapuM Beh KyIubeHUM mpous-
BOZIOM, KOjU 3aJl0BO/baBa Herose norpede. Mebyrum, nsbaunsameM HOBOT
IpOU3BOJiA KOjU MMa Ipyraunje ,MOfiepHe  KapaKTepMCTUKe KOJ| IOTPOoLIaYa
ce mobybyje xe/pa 3a HOBUM 1 OH Ce OJIydyje 3a IOHOBHY KynoBuHYy. OBO
06e36el)yje KOHTMHYMpPaHM pacT ¥ IPOU3BOAY, LITO je Of BEIMKOT 3HaYaja
3a LIeJIOKYIaH IPUBPENHN U JPYIITBEHU Pa3Boj.

Kao xynrypornoiika rnojasa, Mofa, CIM4HO CTU/TY, yTUY€E Ha MHLYCTPHj-
CKM [IM33jH ¥ IPOKMMA Ia, a/lyl HA4e/IHO CTOjU U3BaH Ibera ¥ He MpecTaB/ba
IEroB Jleo. 3aXTeBM MOJie Cy 3allpaBo jefHU Of 3aXTeBa Koje AM3ajHep Mopa
VICOYHWUTH U y 0671aCTMMa KOjy CY IO BEMKUM YTHUIIajeM MOJie, CTeIleH CIIo-
6ome ayrtopa je Beoma cyxeH. OBO ¢ [ipyre cTpaHe JOBOAM HO TOTa Ja ce
e/IeMeHTM KOjM Cy CTPOro AMKTMPaHM MOJHUM 3aXTeB/MMa He MOTY CBpPCTa-
T Y MHYCTPUjCKM [M3ajH, @ CAaMMM TUM He MOTIIAZajy 1o oOuM IpaBa Ha
MHIYCTPUjCKM JM3ajH.

51 JI. UBa"osuh et al., 12.
52 P Cennh, 488.

53 [anwmjena ITaynosuh, Munytun Bypuuuh, Topan Casanosuh, ,,YTuiaj Moge u ausajHa
Ha caBpeMeHe IPON3BOJHE CHCTeMe Y OfieBHOj] MHAycTpuju', IIpojexitinu menayep -
apogecuja 6ygyhnocitiu (yp. Ietap Joanosuh), 3marubop, 2007, 293.

54 M. Opyxr, 187.
55 JI. UBa"osuh et al., 123-124.
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IIT 3akpyyak

Ha ocHoBy musBemeHux crtaBoBa 6mio je moryhe mssyhu Hekommko
3aKk/by4aka. [IpBeHCTBeHO NMpaBHa 3aIITUTA MHAYCTPUjCKOT IM3ajHA je orpa-
HIYeHa Ha Yy/lo Buja MMajyhm y BuAgy ycloB BU/BMBOCTM KOjU Ce OBJe
npumemsyje. OBO UCK/bYUyje MOTYhHOCT 3aIITHTe OHUM eJIeMEHTIMa KOjU Cce
He MOTy IOjMUTM BU3YeTHO MONYT 3ByKa, MMpMCA M yKyca IpeMjia ce OBa
HOoC/Iefba Ba, HA OBOM HMBOY Pa3Boja, HE MOTY IUTUTUTK IPaBMMa MHTe-
JIeKTya/IHe CBOjuHe 360r mpobnema objekTuBHe penpeseHTanuje. C mpyre
CTpaHe, 3alITUTa 3ByKa Ipom3Bofa Omia 61 ompasjaHa 300T M3BpIIEHUX
ynarama y pasBoj 3ByKa 3a IPOM3BOJ, M ILETOBOT YK/allamba y JU3ajH IIpo-
M3BOJA. 3alITUTa aMOMjeHTa y IpaBy MHAYCTPMjCKOT [M3ajHA je HauelTHO
Moryha, anm camMo y OHOM JJOMeHy Ife ce IITUTK ypebewe mpocTopa, of-
HOCHO eHTepyjepa WINM eKcTepujepa. Y OCTaluUM [IeI0BUMA, KOjU Ce TUIY
3ByKa, MMpHca MWIn aTMocdepe YOIILITe, OBO HayeTHO He 6u 6umo moryhe.
ITopen peanHux eneMeHaTa, IOCTOju MoryhHocT 3amTute u oppebhennx am-
CTPAKTHMX e/leMeHaTa MHJYCTPUjCKOT AM3ajHA, Kao LITO Cy KOMIIO3UIIN)a,
XapMOHMja, paBHOTeXa, PUTaM, aKIeHaT, CUMETPHja, IPONOPIVIOHATHOCT
M KOHTPACT, 3a LITa YaK ¥ IOCToju ofpeheHO ymopuiire y Cy[cKoj MpaKCH.
V3BaH samTnTe 6M y CBAKOM CIIy4ajy OCTalIM CTPYKTypa IPOU3BOJA, jep je
TEXHWYKY YCTIOB/bEHA ¥ CTIJI, MOJA M €lleMeHTH AMKTUPaHM BUMa, Oyayhn
Jla OHM CTOje M3BaH MHYCTPUjCKOT [13ajHa U HUCY YCIOB/bEHU OJITYKOM ay-
TOpa AN33jHa.

CBeyKyInmHO TIIefjaHo, JedVHUIMja UHAYCTPUjCKOT AM33ajHa je IIMpo-
KO TIOCTaB/beHa 1 Jjaje MOTYRHOCT fa Benuku 6poj KapaKTepUCTHKaA [yu3ajHa
KOj¥ Ce IOMMIbe Y TeOPUj| MHAYCTPUjCKOT AM3ajHa Oyfe MofiBeieH MOy ITpaB-
Hy 3amTuty. Vnak, cMarpamo jga 6u y 6ygyhHoctu Tpebamo pasmMoTputn
IOCTOjare yYC/IOBa BUIJBMBOCTY Y IPaBY MHAYCTPUjCKOT Au3ajHa, uMajyhu
y BUJY IIpe CBera Be/lMKa CPeficTBa M HAaIlope KOju ce yNIaXy y pasBoj 3BY-
Ka IIPOM3BOJIa, a ITIOCeOHO pa3Boj AUTMTAMHMX [IM3ajHa, Koju Takohe y cebe
YK/byuyjy 3By4IHE e/leMeHTe.
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This paper presents different materiality concepts in sustainability
reporting. At present, two main streams of materiality concepts in sustainability
reporting are single and double materiality. While single materiality primarily
deals with the financial impact of sustainability issues on enterprise value
(outside-in perspective), double materiality is more far-reaching and deals
with both the financial impact and the social impact of companies’ operations,
i.e. how companies’ operations affect society and the environment (inside-
out perspective). Both concepts are present in leading sustainability reporting
standards. The EU has opted to develop its own set of standards and is, in
addition to the GRI, the main representative of double materiality as the
European Sustainability Reporting Standards (ESRS) place this concept in the
spotlight. The IFRS Foundation is the main representative of single materiality.
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This section will present the main characteristics of both concepts. It will
then present the path to standardising reporting standards in the EU. Finally,
implications of the different benchmarks employed in standards to define
materiality will be explored.

Key words: Single Materiality. — Double Materiality. - ESRS. - IFRS. -
Sustainability Reporting.

I Introduction

Transition to a more sustainable and inclusive economy remains high
on the agenda of the EU, and sustainability reporting is one of the backbones
in achieving this goal. In 2014, the EU introduced mandatory non-financial
reporting with the Non-financial Reporting Directive (NFRD).! The
Directive introduced a duty for large undertakings, which are public interest
entities and have an average number of 500 employees, to report on certain
issues. These undertakings were required, unless exempted from this duty
under certain conditions, to report on issues relating to environmental,
social, and employee matters, human rights, anti-corruption, and bribery.
The information required included disclosure of the business model; policies
pursued in relation to the above-mentioned matter, including due diligence
procedures; results, risks and risk management, and key performance
indicators relevant to the business.> With the exception of a few countries
within the EU, such as Denmark, few countries had a regime of this type
of disclosure in place, which meant that this Directive represented a novel
approach for many.?

The EU started with a light, not too-intrusive approach, meaning
that both the material and personal scope of the adopted Directive on non-
financial reporting were quite limited. This was done intentionally. Namely,
the NFRD was supposed to introduce minimum requirements but also to
remain flexible enough in order to allow companies to determine which

1 In this paper we will use the terms ‘non-financial' and ‘sustainability’ information
interchangeably, unless expressly stated otherwise.

2 Directive 2014/95/EU of the European Parliament and of the Council of 22 October
2014 amending Directive 2013/34/EU as regards disclosure of non-financial and diversity
information by certain large undertakings and groups Text with EEA relevance, O] L 330,
15. 11. 2014; further referred to as NFRD, Art. 19a. See Daniel Gergely Szab¢, Karsten
Engsig Serensen, ,New EU Directive on the Disclosure of Non-financial Information
(CSR)“, ECER, Vol. 12, Nr. 3/2015.

3 See Ibid., 309.
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issues are most relevant to them.* Of course, the question of cost-benefit
balance was also important. The level of flexibility was pretty high: several
exemptions from the duty to disclose certain information were envisaged,
and the principle of ‘comply or explain’ was embedded in this directive.
In addition to that, companies were not required to use certain reporting
frameworks (standard). Instead, they had the option of employing either
a national or an international framework. Finally, no mandatory audit of
information was envisaged. Auditors were only required to ascertain whether
a non-financial statement was provided. The decision as to whether to request
an audit of the content of the non-financial report was left to the discretion
of the Member States.

While the introduction of mandatory sustainability reporting was
certainly a major step forward in achieving a more sustainable and resilient
economy, significant shortcomings were identified. Due to these flaws, but
also the ambition to achieve equivalence of financial and sustainability
reporting and strengthen reporting requirements, amendments followed in
2022.° Although the core of the NFRD was preserved, significant novelties
were introduced by the CSRD.

Firstly, the personal scope of the application was extended to include
not only large companies but also small and medium-sized enterprises that
are public interest entities.’ Secondly, the CSRD employs a more detailed
approach to reporting requirements, specifying in greater detail what should
be included in a sustainability report.” Furthermore, compared to the NFRD,
which did not require a mandatory audit of information, the CSRD demands
limited assurance.® Reasonable assurance would significantly contribute to the

4  Daniel Gergely Szabo, Mandatory Corporate Social Responsibility in the EU, Eleven
Publishing, The Hague, 2016, 138.

5  Deirdre Ahern, The Sustainability Reporting Ripple: Direct and Indirect Implications of
the EU Corporate Sustainability Reporting Directive for SME Actors, available at: https://
ssrn.com/abstract=4517356, 20. 5. 2024, 1-2.

6  Directive (EU) 2022/2464 of the European Parliament and of the Council of 14 December
2022 amending Regulation (EU) No 537/2014, Directive 2004/109/EC, Directive 2006/43/
EC and Directive 2013/34/EU, as regards corporate sustainability reporting (Text with EEA
relevance), O] L 322, 16. 12. 2022; further referred to as CSRD; Directive 2013/34/EU
of the European Parliament and of the Council of 26 June 2013 on the annual financial
statements, consolidated financial statements and related reports of certain types of
undertakings, amending Directive 2006/43/EC of the European Parliament and of the
Council and repealing Council Directives 78/660/EEC and 83/349/EEC Text with EEA
relevance, O] L 182, 29. 6. 2013; further referred to as Accounting Directive. CSRD
modifying art. 40(a) Accounting Directive.

7  Compare NFRD art. 1 inserting art. 19a in Accounting Directive and Article 19a as
amended by CSRD.

8  Commission staff working document impact assessment accompanying the document
Proposal for a Directive of the European Parliament and of the Council amending
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reliability of the information. However, due to the fact that reporting practices
are still not well developed in most companies, the relative immaturity of
the assurance market for nonfinancial information, as well as the absence
of assurance standards for non-financial information, the EU Commission
opted for limited assurance. Despite the fact that limited assurance would
not contribute to the same extent to the reliability and comparability of
information, it still improves the framework in these terms and is less
financially burdensome for companies subject to reporting. In conclusion,
the objective of the CSRD is to address concerns regarding the comparability
and reliability of the information. In alignment with this objective, the EU
has taken the initiative to develop its own set of standards. This task has been
assigned to the European Financial Reporting Advisory Group (EFRAG),
which has developed the first set of standards - the European Sustainability
Reporting Standards (ESRS), formally adopted in 2023.

One of the main features of the ESRS is double materiality. The double
materiality principle implies that companies must go beyond providing
information on how sustainability matters affect companies (outside-in
perspective) and also have to report on how companies activities affect
society and the environment (inside-out perspective). The principle of double
materiality, however, is not new. Namely, the NFRD required undertakings
to disclose ‘information to the extent necessary for an understanding of
the undertaking’s development, performance and impact of its activity..””
Reference to the company’s position pertains to the financial impact, while its
impact on society in wider sense pertains to environmental and social impact,
as was later explained in Commission’s 2019 Guidelines on non-financial
reporting.'® Confusion was most probably caused by the fact that the term
‘impact’ was not clear, i.e., the word ‘materiality’ was not used in the NFRD.!!
Through the ESRS, the CSRD sets the stage for a more standardised and
harmonised approach to sustainability reporting in the Member States. This
is certainly one of the most important novelties introduced with amendments
to the CSRD, as one of the priorities was to introduce a single, mandatory
standard at the EU level.

Contrary to double materiality, single materiality is limited to an
assessment of financial impact, i.e. how ESG matters affect companies’ value.
At the moment, generally speaking, the sustainability reporting framework is

Directive 2013/34/EU, Directive 2004/109/EC, Directive 2006/43/EC and Regulation
(EU) No 537/2014, as regards corporate sustainability reporting {COM(2021) 189 final} -
{SEC(2021) 164 final} - {SWD(2021) 151 final}, 37.

9 NFRD, Art. 1 inserting Art 19a in Directive 2013/34/EU.

10 European Commission, Study on the Non-Financial Reporting Directive: Final Report
(further referred to as: NFRD Study), 101-102.

11 Ibid.
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largely polarised between single and double materiality concepts. Therefore,
we aim to provide an overview of the main characteristics of materiality and
the main differences between the concepts of single and double materiality.
This paper is organised as follows. Chapter II deals with the notion and
historical roots of the principle of materiality, with the aim of providing an
overview and function of materiality in financial and sustainability reporting.
This is followed by Chapter III, which deals with standardisation in the EU
and the development of the ESRS standards (Section I). The next section
(Section 2) considers definitions and main features of single and double
materiality. The paper will further delve into the question of benchmarks
used for materiality, i.e. whether investor or shareholder lenses are used to
determine the materiality of information and the main implications of those
approaches (section 3). We conclude by summarising the main findings in
Chapter IV.

IT The Notion and Historical Root of Materiality

The issue of identifying relevant (material) information is arguably as
old as it is corporate disclosure itself. The determination of which information
is material, as well as the quantity of information which is material, depends
significantly on the context in which companies operate. It is also essential to
whom information is provided. Furthermore, the materiality of information
is time-sensitive: what is material in one moment may become immaterial
at a later stage, and vice versa. In the past few years, especially with constant
pressure to incorporate CSR and to disclose non-financial/sustainability
information, the amount of information to be disclosed by companies has
increased significantly. It is evident that not all available information can be
relevant. This is especially challenging for large companies, which often deal
with a large amount of information, and it would neither be possible nor
desirable to disclose all available information to market participants.'?

The concept of materiality evolved precisely in response to the need to
identify relevant information in order to avoid omission, but also information
overload as users are not able to process all information. Materiality, therefore,
serves several functions. First, regulators use the principle of materiality
to define legal obligations, i.e. what needs to be disclosed.'® For reporting

12 Chiara Mosca, Chiara Picciau, ,Making Non-Financial Information Count:
Accountability and Materiality in Sustainability Reporting®, Finance durable et droit:
perspectives comparées (eds. Hugues Bouthinon-Dumas, Bénédicte Frangois, Anne-
Catherine Muller), Paris, 2020, 182.

13 Ruth Jebe, ,The Convergence of Financial and ESG Materiality: Taking Sustainability
Mainstream", American Business Law Journal, Vol. 56, Nr. 3/2019, 649.
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entities, this principle guides them to identify relevant information. Investors
and other users use this principle to clearly identify the information necessary
to make informed (investment) decisions.!* In a nutshell, materiality serves
to separate what should be from what could be disclosed.'” Considering the
amount of data and different contexts companies operate in, it is also necessary
to have some flexibility in this regard. This is the primary rationale behind
the de facto autonomy that companies enjoy in determining materiality.! It
is also important to recognise that materiality itself is not a static concept.!”
As we have previously discussed, materiality is significantly influenced by
context, timing, and audience, among other factors.

The principle of materiality is very well known and originates from
accounting law. Definitions of materiality from accounting law influenced
in general financial markets regulation, thus, there is a significant overlap
of definitions.'® Despite the fact that the concept of materiality has been
known for a long time, it was not always very clear, even in accounting law
practice, due to the fact that international organisations usually provide fairly
general and principle-based guidance on determining whether information
is material.'®

Materiality is similarly defined by two dominant actors in financial
reporting standard setting — the International Accounting Standards Board
(IASB), well known for internationally used International Financial Reporting
Standards (IFRS), and the Financial Accounting Standards Board (FASB),
which produced Generally Accepted Accounting Principles (GAAP), which
are used primarily in the USA.

IFRS (IASB) defines material information as follows:°

14 Ibid.
15 Ibid., 650.

16  Lars Moratis, Luc van Liedekerke, ,Materiality in sustainability reporting according to
the European Sustainability Reporting Standards: (What) does it matter?®, available at:
https://ssrn.com/abstract=4702851, 10. 5. 2024, 2.

17 Namely, World Economic Forum mentions ‘dynamic’ materiality. According to this
concept, what is financially immaterial now can become material in future. More on this
concept: World Economic Forum, Embracing the New Age of Materiality: Harnessing the
Pace of Change in ESG, March 2020, available at: https://www.weforum.org/publications/
embracing-the-new-age-of-materiality-harnessing-the-pace-of-change-in-esg/, 10. 5. 2024.

18 C. Mosca, C. Picciau, 23.

19 Robert G. Eccles, Michael P. Krzus, Jean Rogers, George Serafeim, ,The Need for Sector-
Specific Materiality and Sustainability Reporting Standards®, Journal of Applied Corporate
Finance, Vol. 24, Nr. 2/2012, 65.

20 IFRSIAS 1, Presentation of Financial statements, available at: https://www.ifrs.org/issued-
standards/list-of-standards/ias- 1-presentation-of-financial-statements/, 20. 5. 2024.
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‘Information is material if omitting, misstating or obscuring
it could reasonably be expected to influence the decisions that the
primary users of general-purpose financial statements make on the
basis of those financial statements, which provide financial information
about a specific reporting entity’

GAAP (FASB):

‘the omission or misstatement of an item in a financial report is
material if, in the light of surrounding circumstances, the magnitude
of the item is such that it is probable that the judgment of a reasonable
person relying upon the report would have been changed or influenced
by the inclusion or correction of the item.

Since non-financial/sustainability reporting is within the scope of
the Accounting directive as the CSRD requires sustainability reports to be
published within the management report,”! which is part of the annual
financial statement, it seems pertinent to take a brief look at how materiality
is defined in the Accounting Directive:*?

‘material means the status of information where its omission or
misstatement could reasonably be expected to influence decisions that
users make on the basis of the financial statements of the undertaking.
The materiality of individual items shall be assessed in the context of
other similar items’

Although we cannot reduce the analysis to terminological differences,
as this issue is very complex and the use of different reporting frameworks
can lead to different outcomes, we can observe that the terminology used
in the IFRS and the GAAP is slightly different. Some authors highlight, for
instance, the fact that the GAAP definition relies on probability in affecting
users’ decisions, whereas the IFRS uses the term ‘could.”* The IFRS and the
GAAP standards also use, to some extent, different benchmarks. For example,
the IFRS mentions ‘primary users of general-purpose financial statements, the
GAAP mentions ‘reasonable person’, while the Accounting directive refers to
‘user”. Those different notions and benchmarks can lead to different outcomes.
We will further discuss this in detail in a separate chapter, although primarily
in regard to sustainability reporting. On the other hand, a common feature
can be distinguished: information is considered material if its omission or
misstatement could influence decision-making.

21 NFRD envisaged that it can be published within management report or as a separate
report.

22 Accounting Directive, Art. 2(16).

23 Marco Fasan, Chiara Mio, ,Fostering Stakeholder Engagement: The Role of Materiality
Disclosure in Integrated Reporting®, Business Strategy and Environment, Vol. 26, Nr.
3/2017, 290.
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ITII Materiality Concepts in Non-Financial/Sustainability
Reporting

1. Sustainability Reporting Standards: Path to Standardisation
of Corporate Reporting in the EU (ESRS)

The EU was at the forefront of introducing mandatory sustainability
reporting with the adoption of the NFRD in 2014, which subsequently shaped
the sustainability reporting landscape. Before then, only a limited number
of large companies in the EU were disclosing non-financial information.
Disclosure of nonfinancial, i.e. sustainability information, was largely left to
the discretion of the companies. This could potentially lead to a situation
where companies present themselves as socially responsible entities, whereas
these reports could be used not as a tool to disclose material information but
as a marketing tool to improve the image and reputation of the companies in
question.

Some of the initial issues, inherited from the period when non-financial
reporting was voluntary — remained. While an important step, in some
respects, the NFRD have been largely unsuccessful in improving the disclosure
of non-financial information. Namely, some companies did not disclose non-
financial information at all or did not disclose (all) material information.
The information provided was neither comparable nor sufficiently reliable,
even after mandatory reporting was introduced.?* Companies were allowed
to choose between different existing standards, which contributed to even
more divergence. Sometimes, they even combined two or more frameworks
(mostly the GRI and one of the alternative standards/frameworks; see Table
1 below), some of which used different concepts of materiality. Companies
used a wide variety of ESG metrics and indicators, which became a major
challenge in terms of comparability and effectiveness.?” The use of different
approaches to materiality is problematic because the use of divergent
approaches to materiality can lead to confusion and can cause users to draw
the wrong conclusions,?® it can lead to regulatory arbitrage, ‘greenwashing}

24  CSRD Impact assessment, 8.

25 Laura lozzelli, Maria del Carmen Sandoval Velasco, ,Mandatory or Voluntary? The
hybrid nature of sustainability disclosure in the EU’s Corporate Sustainability Reporting
Directive (CSRD)®, Robert Schuman Centre for Advanced Studies, Florence School
of Banking and Finance, Policy Paper, RSC PP 2023/08, available at: https://fbf.eui.eu/
publication/mandatory-or-voluntary-the-hybrid-nature-of-sustainability-disclosure-in-the-
eus-corporate-sustainability-reporting-directive-csrd/, 10. 5. 2024, 7.

26 Hervé Stolowy, Luc Paugam, ,Sustainability reporting: is convergence possible?*
Accounting in Europe, Vol. 20, Nr. 2/2023, 159; Sveinung Jorgensen, Aksel Mjos, Lars
Jacob Tynes Pedersen, ,,Sustainability reporting and approaches to materiality: tensions
and potential resolutions®, Management and Policy Journal, Vol. 13, Nr. 2/2022, 346.
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and ultimately result in ‘race to the bottom’?” When using multiple
frameworks, it is desirable to at least clearly communicate which concept
of materiality is used, which was not always the case and which is a source
of confusion and difficulty in terms of reliability and comparability.?® Even
when material information was disclosed, users faced difficulties in finding
and exploiting the information.?® Therefore, fragmentation, or better said,
lack of standardisation of sustainability reporting, significantly contributed to
the lack of comparability, consistency, and reliability.

EU tried to address this issue by drafting non-binding standards (in
2017)* and additional guidelines on reporting climate-related information
(in 2019).! However, the use of these non-binding standards did not have a
major impact on improving the comparability, consistency, and relevance of
the information disclosed. This is the main reason why the EU called for further
development of reporting requirements and considered the development of
the European reporting standards. This task was assigned to the European
Financial Reporting Advisory Group (EFRAG). From the very beginning, the
goal was to align new standards with existing standards and frameworks for
sustainability reporting, in particular those developed by leading actors: the
Global Reporting Initiative (GRI), the Sustainability Accounting Standards
Board (SASB, now consolidated into the IFRS Foundation), the International
Integrated Reporting Council (IIRC), the International Accounting Standards
Board (IASB), the Task Force on Climate-related Financial Disclosures
(TCDF), the Carbon Standards Board and the CDP (formerly known as the
Carbon Disclosure Project).>? It is not a coincidence that the EU picked these
standards. Some of these were amongst the most used standards, as can be
seen below:

27  Wolf Georg Ringe, ,Investor-led Sustainability in Corporate Governance®, Law Working
Paper No 615/2021, available at: https://www.ecgi.global/sites/default/files/working_papers/
documents/ringefinal.pdf, 20. 4. 2024, 31.

28  S.Jergensen, A. Mjos, L. Jacob Tynes Pedersen, 346-347.

29  Commission staff working document impact assessment Accompanying the document
Proposal for a Directive of the European Parliament and of the Council amending
Directive 2013/34/EU, Directive 2004/109/EC, Directive 2006/43/EC and Regulation
(EU) No 537/2014, as regards corporate sustainability reporting {COM(2021) 189 final} -
{SEC(2021) 164 final} - {SWD(2021) 151 final}, 8.

30 Communication from the Commission — Guidelines on non-financial reporting
(methodology for reporting non-financial information) C/2017/4234.

31 Communication from the Commission — Guidelines on non-financial reporting:
Supplement on reporting climate-related information C/2019/4490.

32 CSRD, Rec. 43.
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Table 1: Reporting framework used for non-financial statements (%).
Source: NFRD Study, 108.%
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The EU Commission emphasised that Union standards should
particularly consider standards developed by the International Financial
Reporting Standards Foundation and should contribute to the convergence
of standards at the global level by supporting the International Sustainability
Standards Board (ISSB).>* Furthermore, standards should reduce the risk of
inconsistent reporting requirements for companies that operate globally by
integrating global baseline standards by the ISSB.*

EFRAG submitted draft standards in November 2022 after public
consultation. On July 31, 2023, the Commission adopted draft standards,
although with some modifications. The first set of the ESRS standards is
made up of 12 standards, classified as cross-cutting,36 topical,37 and sector-
specific.’® Cross-cutting standards and topical standards are sector-agnostic,

33 According to data, companies do not rely on single framework in full. Therefore, high
numbers in the figure. NFRD Study, 109.

34 CSRD, Rec. 43.
35 CSRD, Rec. 43.
36 ESRS 1 General Requirements and ESRS 2 General Disclosure.

37 Divided into environmental (ESRS E1 climate change, ESRS E2 pollution, ESRS E3 water
and marine resources, ESRS E4 biodiversity and ecosystems, ESRS E5 resource use and
circular economy), social (ESRS S1 own workforce, ESRS S2 workers in the value chain,
S3 affected communities, ESRS S4 consumers and end-users), and governance (ESRS G1
business conduct) pillar.

38  https://www.efrag.org/lab6, 10. 5. 2024.
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which means that they are applicable to all undertakings regardless of sector.
The final date for the adoption of sector-specific and topical standards has
not yet been decided.*

The first version of the ESRS standards was far more ambitious.
Essentially, in comparison to the first version of the ESRS, the Commission
decided to significantly reduce reporting requirements and opt for a more
balanced approach in comparison to more far-reaching requirements.*
To mention some major amendments. Firstly, the Commission introduced
additional phase-in provisions for more reporting requirements. This was
primarily done in order to give companies, particularly smaller companies,
more time to adjust to reporting requirements.*! Secondly, in previous
versions of the ESRS, materiality was presumed, meaning that certain data
points were inherently material to all companies. This was seen as overly rigid
and burdensome, as companies were required to report on these regardless of
the materiality assessment. Following the amendments, this presumption has
been removed, and companies have been given more flexibility to decide what
information is relevant, i.e. more standards are now subject to materiality
assessment rather than being mandatory as was previously the case.*?

What is very peculiar is that, compared to the adoption of the IFRS in
the EU, there has not been as much (academic) discussion about the adoption
of the ESRS standards. In other words, there was not much discussion on
whether it would make more sense to adopt some of the existing standards
developed by internationally recognised organisations rather than to develop
their own set of standards. It seems that, unlike when the EU decided to
adopt IFRS, now the EU has decided to become a ‘standard giver’ instead of a
‘standard taker’*> The EU considered that existing standards are not suitable
for satisfying the needs for sustainability reporting in the EU. According
to the EU, the absence of unique reporting standards would lead to higher
cost complexity for cross-border operations and could undermine the right
of establishment, free movement of capital, comparability of information,
etc.** One of the reasons probably lies in the fact that EU has no control over

39  https://www.efrag.org/lab5, 10. 5. 2024.

40  See more on reducing reporting requirements for companies in Speech by President
von der Leyen at the European Parliament Plenary on the preparation of the European
Council meeting of 23-24 March 2023, European Commission, March 15, 2023, available
at: https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_23_1672, 1. 5. 2024.

41  European Commission, Questions and Answers on the Adoption of European Sustain-
ability Reporting Standards, available at: https://ec.europa.eu/commission/presscorner/de-
tail/en/qanda_23_4043, 1. 5. 2024.

42 Ibid.

43 Pierre-Henri Conac, ,Sustainable Corporate Governance in the EU: Reasonable Global
Ambitions?, RED, Vol. 4, Nr. 1/2022, 116.

44  CSRD, Recital 16, 38.
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non-EU bodies, such as ISSB.** In order to reduce administrative burden,
the EU announced that the Union standards would be aligned as much as
possible with some of the existing leading standards mentioned above, which
should be enough to achieve a satisfactory level of convergence. Adoption
of the EU standards might have exactly the opposite effect on convergence
and harmonisation, thus leading to higher costs imposed on companies
and users (especially global investors).®® In particular, there are still
differences between the ESRS and other standards, among others, in terms
of the materiality approach adopted. For example, unlike the ESRS, the SASB
framework (developed by the IFRS Foundation) does not rely on double
materiality, which could have a particular impact on the EU’s attractiveness
to international investors.*”

2. Single vs. Double Materiality

At the centre of the discussion of materiality lies the concept adopted
within the relevant framework, which is of key importance when delimiting
the scope of the disclosure. In this light, two main concepts of materiality in
sustainability reporting are single and double materiality.

Single materiality considers primarily the financial impact of climate
and other ESG risks on enterprise value (outside-in perspective). This concept
is more oriented towards investors, in line with the view that investors
primarily consider financial performance, although not ignoring the fact that
investors increasingly recognise the financial relevance of ESG issues.*® The
decision of the EU Commission to use the term ‘sustainability information’
is, in fact, a recognition of the (financial) relevance that sustainability
information has.*” The CSRD itself underlines that information published in
line with the (earlier) NFRD does not have (only) a non-financial nature and
that it can affect enterprise value. Non-financial (sustainability) reporting is,

45 Jukka T. Mdhonen, Vera Palea, ,,Analyzing double materiality through the lense of the
European political constitution: Implications for interoperability and standards-setting®,
Nordic & European Company Law, LSN Research Paper Series, No. 24-03, available at:
https://ssrn.com/abstract=4731089, 20. 4. 2024, 18. On this issue in context of financial
reporting see Giovanni Strampelli, ,The Limits of Including Financial Disclosure Rules
in a European Capital Markets Code®, Regulating EU Capital Markets Union, Volume I,
Fundamentals of a European Code (Ed. Rudiger Veil), Oxford, 2024, 393-397.

46  Gaia Balp, Giovanni Strampelli, ,,Institutional Investors as the Primary Users of Sustain-
ability Reporting®, available at: https://ssrn.com/abstract=4495602, 1. 4. 2024, 6.

47  Ibid.

48  Aline Darbellay, Yanick Caballero Cuevas, ,The Materiality of Sustainability Information
under Capital Markets Law*, Schweizerische Zeitschrift fiir Wirtschafts— und Finanzmarkt
recht, Vol. 95, Nr. 1/2023, 46; R. Jebe, 647.

49  CSRD, recital 8.
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therefore, not only functional for the pursuit of moral objectives but rather
essential for investors and other stakeholders.™

The division between financial and non-financial information is far
from clear since they are not impermeable to each other.! Some authors
recognise three different types of information in sustainability reports: ESG
information that is financial in nature and is included in the financial report;
information that is not included in the financial statement but is likely to affect
the value of the company and is relevant to investors; finally, information that
affects the environment and community, but theoretically is not relevant for
value and performance of the firm.”? Therefore, financial and non-financial
information can overlap, and sustainability information indeed can include
information that has not only financial but also social impact, i.e. impact on
wider society.>

A single materiality perspective, focused on the financial impact, is a
key characteristic of the ISSB — IFRS S1 General Requirements for Disclosure
of Sustainability-related Financial Information:

‘An entity shall disclose material information about sustainability-
related risks and opportunities that could reasonably be expected to
affect the company’s prospects.

In the context of sustainability-related financial disclosures,
information is material if omitting, misstating, or obscuring that
information could reasonably be expected to influence decisions that
primary users of general purpose financial reports make on the basis
of those reports, which include financial statements and sustainability-
related financial disclosures and provide information about a specific
reporting entity.>*

The single materiality was also followed by the TCDE which focused
on the financial implications of climate change.”> The standards aim to
provide investors and companies with the information necessary to consider
strategies and capital allocation in light of the economic impact of climate
change.>®

50 G. Balp, G. Strampelli, 2.

51 Ibid., 10.

52  Ibid.

53  See A. Darbellay, Y. Caballero Cuevas, 48; G. Balp, G. Strampelli, 10.

54  https://www.ifrs.org/issued-standards/ifrs-sustainability-standards-navigator/ifrs-s1-
general-requirements.html/content/dam/ifrs/publications/html-standards-issb/english/
2023/issued/issbs1/, 1. 5. 2024.

55 IFRS Foundation took over the monitoring of the companies’ climate-related disclosure
and TCDF was disbanded.

56  See https://www.fsb-tcfd.org/publications/, 1. 5. 2024.
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The OECD Principles of Corporate Governance (revised 2023) seem
not to delve into the discussion of single and double materiality. However,
the OECD Principles do, in fact, strive towards a single materiality approach.
This is evidenced by the fact that an outside-in perspective is evident in
several instances within the OECD principles. The Principles underline the
consideration of material sustainability issues in financial estimates, which is
typical for a single materiality, as it is envisaged that these risks ‘have had or
are likely to have a material impact on a company’s business.>’ Furthermore,
the principles state that material sustainability-related information is one
that could influence the value and ability to generate revenue and long-term
growth.”® In light of the aforementioned considerations, it seems appropriate
to conclude that the OECD Principles adopt a single materiality approach.

Although the IOSCO, in its Report on Sustainability-related Issuer
Disclosures, presents both single and double materiality, it appears that the
choice between these two options is left to the discretion of the companies.>
However, this organisation ended up endorsing the ISSB Standards, which
adopt single materiality.’* TOSCO’s endorsement is of great significance
as IOSCO has been very influential - a driving force - in promoting ESG
principles globally. IOSCO’s endorsement calls on 130 member jurisdictions,
which regulate over 95% of the world’s financial markets, to adopt, apply
or otherwise be guided by the ISSB Standards.! Recognizing the diversity
of arrangements across jurisdictions regarding international standards,
IOSCO acknowledges that the ISSB Standards can serve as an ‘effective and
proportionate global framework®? While achieving consensus on double
materiality across 150 jurisdictions remains a considerable challenge, the EU
is uniquely positioned to introduce its own set of standards and push double

57 OECD Principles of Corporate Governance 2023, VI.A.3 Disclosure of sustainability
matters, financial reporting and other corporate information should be connected.

58 OECD Principles of Corporate Governance 2023, VI.A.1. Sustainability-related informa-
tion could be considered material if it can reasonably be expected to influence an inves-
tor’s assessment of a company’s value, investment or voting decisions.

59 A. Darbellay, Y. Caballero Cuevas, 47.

60 IOSCO endorsement assessment of the ISSB Standards for sustainability-related disclo-
sures, available at: https://www.iosco.org/library/pubdocs/pdf/IOSCOPD741.pdf, 1. 5. 2024, 1.

61 See IOSCO endorsement of the ISSB Standards for sustainability-related disclosure,
available at:  https://www.iosco.org/library/pubdocs/pdf/IOSCOPD741-Endorsement-De-
cision.pdf, 1. 5. 2024; Keynote Speech of Jean-Paul Servais, FSMA and IOSCO Board
Chair, Sustainable, Digital and Non-Bank Finance: IOSCO’s achievements and perspec-
tives, available at: https://www.iosco.org/library/speeches/pdf/20230913-Jean-Paul-Servais.
pdf, 1. 5. 2024.

62 IOSCO endorsement assessment of the ISSB Standards for sustainability-related disclo-
sures, 8.
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materiality, given the relatively smaller number of jurisdictions it oversees
compared to the IOSCO.

Double materiality requires disclosure of both the impact of
sustainability issues on the companies’ value and impact of company’s activity
on people and the environment. As such, it goes beyond the financial impact
that ESG and climate risks have on the value of a company, employing both
an ‘outside in’ and an ‘inside out’ perspective. Double materiality is one of the
key concepts of the CSRD (and ESRS). Contrary to the perception that this
concept was first introduced by the CSRD, the reality is that it had already
been in existence in the NFRD, although this may not have been sufficiently
emphasised or made clear. Despite the fact that some companies applied
the principle of dual materiality, the concept was not clear to all companies
within the scope and, according to the study, was even confusing to some
stakeholders.®> Some clarity was added by the non-binding Guidelines on
non-financial reporting in 2017, but also by the Supplement on reporting
climate-related information from 2019, clarifying that the NFRD has double
materiality perspective.®* This supplement further clarifies that reference
to company ‘development, performance [and] position” indicates financial
materiality, while reference to ‘impact of [company’] activities indicates
environmental and social materiality.®®

Double materiality in the CSRD consists of financial materiality
(outside-in perspective — how sustainability issues affect company) and impact
materiality (inside-out perspective — how company activity impacts people or
the environment). Companies will have to report if the topic satisfies criteria
either from an impact or financial perspective, or both.%

From financial materiality aspect, information is material if it *..could
reasonably be expected to influence decisions that they make on the basis of
the undertaking’s sustainability statement... Sustainability matter is material
from financial perspective if “..it triggers or could reasonably be expected to
trigger material financial effects on the undertaking’

This will be the case when matter generates risks or opportunities
that have or could reasonably be expected to have a material influence on
development, financial position, financial performance, cash flows, access to
finance, or cost of capital over the short, medium, or long term. It is further
explained that the matter is not limited to matters within the control of the
undertaking, but also to risks and opportunities attributable to business

63 NFRD Study, 102-103.
64 NFRD Study, 101.

65 NFRD Study, 11; Guidelines on non-financial reporting: Supplement on reporting cli-
mate-related information (2019/C 209/01), 2.2 Materiality.

66  CSRD, Rec. 29; ESRS regulation, 3.2 Material matters and materiality of information.

617



Milena Mitrovi¢ (ctp. 603-631) [TulT 4/2024

relationships beyond the scope of consolidation used in the preparation of
financial statements.®”

Sustainability matter according to the ESRS is material when it
pertains to actual or potential, positive or negative impact on people or
environment over short, medium or long term. Impacts are not limited to
the operations in the value chain of the companies, but also to the operations
up and downstream, including through products and services and business
relationships (in the up or downstream value chain, and not limited only to
direct contract relationships).5®

However, some topics are mandatory regardless of materiality.
Namely, the ‘comply or explain’ principle on which the NFRD was based
is almost entirely replaced in the CSRD, which introduced mandatory
reporting requirements subject to materiality analysis. Replacing the
principle of ‘comply or explain’ with a materiality assessment does not
mean that companies are required to report on all sustainability-related
issues, only those that are material to the entity — if information is not
considered material after a materiality assessment, it can be omitted.®®
The exception is reporting according to the ESRS 2 General Disclosure, in
which case - regardless of the outcome of the assessment - information
must be disclosed.

Double materiality, that is, financial and impact materiality, is not
universally accepted within existing (leading) sustainability reporting
frameworks. In the current landscape, apart from the CSRD/ESRS, double
materiality is adopted in the GRI standards (2.1 Impact):”°

‘In the GRI Standards, impact refers to the effect an organization
has or could have on the economy, environment, and people, including
effects on their human rights, as a result of the organization’s activities
or business relationships. The impacts can be actual or potential,
negative or positive, short-term or long-term, intended or unintended,
and reversible or irreversible. These impacts indicate the organization’s
contribution, negative or positive, to sustainable development’

Probably the most prominent representative of single materiality is
ISSB, and it was criticized for not adopting double materiality. Some authors
consider that ISSB failed largely to deliver high-quality and globally comparable

67 ESRS, 2.5 Financial materiality, para. 48-49.
68 ESRS, 3.4 Impact materiality.

69 Alexandros Seretakis, Félix E. Mezzanotte, ,Corporate Sustainability Reporting and
Blockchain®, European Company Law Journal, Vol. 20, Nr. 5/2023, 99.

70  Standards are available free of charge at: https://www.globalreporting.org/how-to-use-the-
gri-standards/gri-standards-english-language/, 15. 5. 2024.
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information for investors, and is also limited in scope of information.”! One
of the main criticisms of single materiality, i.e. financial impact materiality,
is that sustainability issues have wider societal and planetary impacts.”? This
could potentially lead to an outcome where stakeholder interests are neglected
since impact is only limited to financial, also leading to scenario in which
investors’ information needs are not entirely satisfied. Namely, investors’
information needs have changed over time, and although they are still mainly
interested in how ESG risks affect their investment, i.e. enterprise value,
they are increasingly interested also in the social impact perspective. Single
materiality ignores financially immaterial issues which can have far-reaching
consequences, but also needs of investors to some extent.”> Furthermore, as
we mentioned above, materiality is a dynamic concept and is time sensitive.
Consequently, even if information is not financially material at the time of
reporting, it has the potential to become financially material at a later date,
therefore it is relevant also for investors.”* Eventually, positive or negative
impact will translate into opportunities and financially material risks for the
company.” It is also worth mentioning that it is not always easy to separate
information that affects the value and performance of the company from that
which is related to its impact on society, especially given that sustainability
and financial risks are likely to overlap at some point.”®

Conversely, the concept of double materiality extends beyond the
realm of financial impact, offering insights that are pertinent not only to
stakeholders but also to investors. However, double materiality approach
could lead to higher administrative cost considering number of data points
(at the moment, there are around 1000 data points).77 This could lead
to information overload. Another issue, although not specific to double
materiality, is that the presence of numerous data points and stakeholders

71 Nathan de Arriba-Sellier, ,The ISSB’s new standards: breaking ground or low hanging
fruits?, ECGI Blog, 13 July 2023, available at: https://www.ecgi.global/publications/blog/
the-issbs-new-standards-breaking-ground-or-low-hanging-fruits, 10. 5. 2024.

72 Max Gottsche, Frank Schiemann, Florian Habermann, Theresa Spandel, Max Tetteroo,
»Striking a balance: The importance of double materiality in sustainability reporting®
ECGI Blog, 26 September 2023, available at: https://www.ecgi.global/publications/blog/
striking-a-balance-the-importance-of-double-materiality-in-sustainability, 1. 5. 2024.

73 M. Gottsche et al.

74  GRI, 12.

75  Giovanni Strampelli, ,ESG, Sustainability Disclosure, and Institutional Investor Steward-
ship®, Washington and Lee Law Review Online, Vol. 81, Nr. 6/2024b, available at: https://
scholarlycommons.law.wlu.edu/wlulr-online/vol81/iss6/2, 1. 5. 2024, 416.

76  G. Balp, G. Strampelli, 13.

77  Draft list of ESRS data points available at: https://efrag.sharefile.com/share/view/s1al2c19
3b864406e90b1bcd7b6bb8f6f/fo37c90b-9d9b-4432-a76b-27760cfcc01b, 1. 4. 2024.
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makes it more challenging to address the dynamic nature of materiality.
This makes data identification and processing more demanding both from
companies” and recipients’ perspective. The article published in Le Monde by
Emmanuel Faber (President of the ISSB) attracted a lot of attention.”® In this
article, Faber claims that the concept of double materiality is actually quite
simplistic, maintaining the triple illusion and producing dangerous blind
spots.”® Finally, in the context of the ESRS, concerns may be raised regarding
comparability and interoperability with other standards. This is particularly
important for investors and for companies operating in multiple jurisdictions.

This chapter demonstrated that the debate surrounding the merits
of single versus double materiality is far from being concluded. Currently,
there is a clear dichotomy between those who advocate for double materiality
and those who support single materiality. The concept of single materiality
continues to enjoy the support of major global players in the field of standard-
setting. Double materiality will be dominant in the EU after the ESRS enters
into force, while the single materiality approach is still dominant, from a
geographical point of view, in the USA, Argentina, Canada, and Switzerland.®

3. Material to Whom? - Stakeholder or (Reasonable)
Investor Lenses as a Benchmark?

One of the key issues, as mentioned above, when deciding which
information to disclose is to define the materiality benchmark, which should
lead to delimiting the scope of disclosure. Although it is not always easy to
navigate in current landscape as both material and audience scope vary, two
main streams in defining the relevant benchmark for determining materiality
are investor-oriented and stakeholder-oriented approach. This is not
surprising as standards are built on different concepts of materiality primarily
as a consequence of whether standards are intended to inform investors or
a broader group of stakeholders.®' This should not lead to the conclusion

78 Emmanuel Faber, Comptabilité dentreprise: ,,Exiger que la matérialité sétende au-dela du
domaine économique est en réalité simpliste, Le Monde, 10. 10. 2023, available at: https://
www.lemonde.fr/idees/article/2023/10/10/comptabilite-d-entreprise-exiger-que-la-mate-
rialite-s-etende-au-dela-du-domaine-economique-est-en-realite-simpliste_6193607_3232.
html, 1. 5. 2024.

79  ‘Evidente de prime abord, cette conception est en réalité simpliste. Devenue le cri de
ralliement de ceux qui rejettent en bloc la matérialité ordinaire des marchés financiers,
désormais réputée “simple’, elle entretient une triple illusion et porte un angle mort dan-
gereux.

80 CSRD Impact Study, 192-193; for Switzerland and USA approach see A. Darbellay,
Y. Caballero Cuevas.

81  https://www.globalreporting.org/media/r200jx53/gri-perspective-the-materiality-madness.
pdf, 1. 5. 2024, 3.
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that by deciding the benchmark we have defined users, as reports can and
are used by a wider group than the ones taken as benchmark. However, it is
useful for identifying the primary users whose needs a particular reporting
framework is designed to meet, rather than all of the potential users.

To begin with, as we did with the definitions of materiality above, we
will briefly present the most commonly used benchmarks that are referred to
in the leading sustainability reporting standards, financial reporting standards
and principles.

Standards that take a single, i.e. financial impact, approach to materiality
are more investor-oriented. This is a logical consequence of their primary
focus on the financial impact and their aim to provide investors with the
information necessary to make informed decisions. In this vein, for instance,
IFRS S1, same as IFRS standards, mention:

‘primary users of general-purpose financial reports... to understand the
effects of sustainability-related risks and opportunities on the cash flows, its
access to finance, and the cost of capital in the short, medium, and long term’

Although it might seem simple to answer that investors are primary
users for this purpose, this concept needs further clarification. In the context
of financial reporting, stakeholders expressed concern that the use of the term
‘users’ was open to wide interpretation in the absence of a clear description
of the characteristics of users.®” IAS 1 clarified that primary users are existing
and potential investors, lenders, and other creditors, while remarking that
such users have reasonable knowledge of business and economic activities,
thus presuming that users are reasonable experts; nonetheless, more
knowledgeable and powerful users are not primary users since they are able
to require additional information directly from reporting entities.*

Apart from IFRS sustainability standards, investor-oriented approach
is also supported by OECD Principles of corporate governance 2023.%*
Integrated reporting (IR) framework, which combines both financial and non-
financial information in single document, has investor lenses - it is specified
that ‘the intended users of IR [integrated reporting] are the providers of
financial capital, and the issues must be material to them’®? Lastly, the ESRS,
when it comes to assessing financial impact, also uses lenses of providers of

82 IFRS, Definition of Material: Amendments to IAS 1 and IAS 8, 2.
83  G. Strampelli (2024a), 402.
84 OECD Principles of Corporate Governance 2023, V1. Sustainability and Resilience.

85 C. Mosca, C. Picciau, 188. According to some authors, stakeholders are also part of the
materiality assessment process, as the IR framework states that stakeholders provide
insight into issues that affect the value creation of the company, so companies are ex-
pected to take their interests into account to some extent but does not provide guidance
how reconcile and balance interest of investors and other stakeholders. See R. Jebe, 663.
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capital: identification of information considered material for ‘primary users
of general-purpose financial reports in making decision relating to providing
resources to the entity’®® This makes sense since the ESRS perceives the scope
of financial materiality within sustainability reporting as expansion of scope
of materiality used in determining information for financial statements of
reporting entity.87

In terms of the qualifications or characteristics of the investor to which
sustainability standards refer, there is not much detail provided. It seems that
the concept of the reasonable/rational investor is at the same time a generally
well established concept, but also quite ‘vague and slippery’®® Firstly, there is
a dilemma whether reasonable investor is average person or someone with
specialist knowledge.®® Secondly, some authors rightfully reflect on whether
there are reasons to examine if the concept of the prototypical rational investor
from the perspective of economic rationality is still a valid concept, or needs
some ‘fine-tuning’ in the ESG era, in particular if some non-economic values
and irrational moods that characterise the ‘new rational investor’ need to
be taken into account.” It should also be noted that while investors have
become more aware of corporate sustainability issues, the notion of a rational
investor does not necessarily coincide with the notion of a socially responsible
rational investor.”! Therefore, what may be material to an investor with a
preference for socially responsible investment does not necessarily have to
be material to the average investor. However, we are not implying that only
investors interested in socially responsible investments are demanding ESG
information, thus that this group should serve as benchmark. On the contrary,
mainstream investors are also becoming increasingly interested in ESG issues
and are therefore demanding more ESG information. This is confirmed by
increase of market share of socially responsible investing, but also in public
statements of mainstream investors.”> Therefore, standards could probably

86 ESRS, 3.5, Financial materiality.
87  ESRS, 3.5, Financial materiality.

88 See Marco Ventoruzzo, ,,Reflections on the notion of reasonable investor®, Rivista delle
societa, Vol. 64, Nr. 5-6/2019, 1296 et seqq.

89  G. Strampelli (2024a), 401-402.

90  Aisha I Saad, Diane Strauss, ,,The New ,,Reasonable Investor and Changing Frontiers of
Materiality: Increasing Investor Reliance on ESG Disclosures and Implications for Secu-
rities Litigation®, Berkeley Business Law Journal, Vol. 17, Nr. 2/2020, 411.

91 Michael Garellek, ,,Less is not more: Non-Financial Disclosures and the Socially Respon-
sible Investor®, Finance durable et droit: perspectives comparées (eds. Hugues Bouthinon-
Dumas, Bénédicte Francois, Anne-Catherine Muller), Paris, 2020, 199.

92  Aisha I Saad, Diane Strauss, ,The New ,,Reasonable Investor” and Changing Frontiers of

Materiality: Increasing Investor Reliance on ESG Disclosures and Implications for Secu-
rities Litigation®, Berkeley Business Law Journal, Vol. 17, Nr. 2/2020, 412-418.

622



Materiality Concept(s) in the EU Sustainability (Non-Financial) Reporting

clarify the concept of the reasonable investor in this respect. The concept
should not be limited to investors interested in sustainable investments but
should consider the changing concept of the prototypical investor.

The principal advantage of an investor-oriented approach is that it
employs a single, relatively clear, precise, and well-established standard of
assessment. It is clear whose needs are to be satisfied, although there are some
open questions, as we mentioned above. Furthermore, given that investors are
also increasingly interested in not only how ESG issues affect firms’ value, but
also in the social impact of companies’ activities, there is a case to be made for
using investor lenses even in case of double materiality. Investors (institutional
investors in particular) can be seen as primary users of sustainability
reporting.”®> Another argument in favour of adopting an investor perspective
is that institutional investors, in particular, have significant potential to assist
in pursuing sustainability goals.”* The observation that standards which
adopt an investor perspective typically focus on a single materiality, thereby
limiting their scope to financial impact, is a valid criticism. However, this
critique should be attributed to single materiality rather than the use of an
investor perspective per se.

At the other end of the benchmarking spectrum is the stakeholder
approach. Unlike single materiality and investor-oriented frameworks which
primarily aim to provide decision-useful information about sustainability
related risks and opportunities necessary for providers of resources,
stakeholder approach is more far-reaching. Stakeholder approach is oriented
both towards providing information about financial and impact on society
and environment as well.

For instance (but not limited to), this approach is adopted by the GRI
and CSRD.”” The GRI does not have clear definition of benchmark used, but
it is clear from its provisions that it has stakeholder approach. Furthermore,
it has very broad definition of users as it mentions that reported information
can be used by organization in its decision-making, by stakeholders, investors
and users other than the organization’s stakeholders, such as academics and
analysts.”®

93  G. Balp, G. Strampelli, 7

94  See W. G. Ringe.

95 Double materiality is, for example, also supported by Sustainable Finance Disclosure
Regulation (Regulation (EU) 2019/2088 of the European Parliament and of the Council of
27 November 2019 on sustainability-related disclosures in the financial services sector, O] L
317, 9. 12. 2019); Taxonomy Regulation (Regulation (EU) 2020/852 of the European Par-
liament and of the Council of 18 June 2020 on the establishment of a framework to facilitate
sustainable investment, and amending Regulation (EU) 2019/2088, O] L 198, 22. 6. 2020).

96 GRI, 7-8.
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The CSRD, compared to other existing sustainability reporting
frameworks, also seems to have more ambitious goals in terms of information
recipients, but also overall goal. It explicitly states that it aims to satisfy a wider
group of users. In contrast to the GRI, the CSRD is somewhat more precise
in its definition of users, as it identifies two primary groups of users whose
information needs are to be met. The first primary group consists of investors
and asset managers. The second primary group consists of civil society actors,
non-governmental organisations, and social partners.”” Other groups of users
might of course also have use and rely on sustainability information but are
not recognised as primary users. Although with respect to investors and
asset managers, the Directive recognises that they are primarily interested
in risk and opportunities that sustainability issues pose for their investment,
it underlines that investors and asset managers are not only interested in
financial impact, but also in impact of their investments on people and the
environment, as we already mentioned before. Given the aforementioned
considerations, it is not surprising that the other primary group, stakeholders,
is primarily but not exclusively interested in the accountability of companies
with regard to their impact on people and the environment.”®

The ESRS also defines two groups of users within stakeholders.
The first group is composed of primary users of general-purpose financial
reporting (investors, lenders, other creditors including asset managers,
credit institutions, insurance companies). The second group includes users
of sustainability reports (business partners of the company, trade unions
and social partners, civil society and non-governmental organisations,
governments, analysts and academics).””

The adoption of the stakeholder approach is a consequence of the
ambitions of EU and the CSRD, which is to go beyond what non-financial
reporting as defined in the NFRD has tried to achieve. The CSRD not only
expands the range of users, but it also goes beyond establishing a reporting
framework to reduce information asymmetry. It aims to steer companies
towards more sustainable behaviour.'” In addition, it does not only deal
with the company’s own operations that could have an impact, but also with
the operations within its value chain and established business relationships,
and even applies to some companies outside the EU.!°! Adoption of this
approach can also be associated with a lively debate about corporate purpose

97 CSRD, Rec. 9.

98 CSRD, Rec. 9.

99 ESRS, 3.1 Stakeholders and their relevance to the materiality assessment process.
100 See in more detail: G. Strampelli (2024b), 408-409.

101 CSRD, Rec. 18, 31; Art. 19a.
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and shareholder primacy vs stakeholder approach.!®? Some authors identify
consistency of sustainability disclosure with transition to multi-stakeholder
model.'*?

A stakeholder-oriented approach raises a number of key issues that
require further consideration. Indeed, there are some lessons to be learnt
from discussion on stakeholder approach. Regarding the stakeholder
approach to sustainability reporting, the question remains: whose interests
are being represented and whether there are more dominant interests, i.e.
whose interests should be prioritised in case of conflict which is probable
to happen.'” One of the key issues is to identify the relevant groups,
as not all groups are relevant. It is evident that this would not be an easy
task, given the extensive and diverse definition of the groups in question.
According to the ESRS, engagement with affected stakeholders is central to
materiality assessment (and due diligence process).105 Therefore, the role of
the stakeholders is not merely passive, but rather it is an active one. This
implies that stakeholders are to be engaged in the materiality assessment
process, rather than merely acting as passive recipients of information.

Another related issue is the fact that there is no single standard of
assessment — information may be material to some stakeholders but not to
others, and it is not always easy to say whether it is material or not in that
case.!%® The problem is also that this approach could potentially lead to

102 On corporate purpose discussion see for example: Klaus J. Hopt, ,Corporate Purpose and
Stakeholder Value - Historical, Economic and Comparative Law Remarks on the Cur-
rent Debate, Legislative Options and Enforcement Problems®, ECGI Law Working Paper,
No. 690/2023, available at: https://ssrn.com/abstract=4390119, 1. 4. 2024; Guido Ferrarini,
»Redefining Corporate Purpose: Sustainability as a Game Changer*, Sustainable Finance
in Europe: Corporate Governance, Financial Stability and Financial Markets (eds. Danny
Busch, Guido Ferrarini, Seraina Griinewald), London, 2021, 85-150; Paul Davies, ,,Share-
holder Voice and Corporate Purpose: The Purposeless of Mandatory Corporate Purpose
Statements®, ECGI Law Working Paper, No. 666/2022, available at: https://ssrn.com/ab-
stract=4285770, 1. 4. 2024; Colin Mayer, ,The Governance of Corporate Purpose, ECGI
Law Working Paper, No. 609/2021, available at: http://ssrn.com/abstract_id=3928613, 1.
4. 2024, 1-13; Holger Fleischer, ,,Corporate Purpose: A Management Concept and its
Implications for Company Law*, European Company and Financial Law Review, Vol. 18,
Nr. 2/2021, 161-189.

103 See also G. Balp, G. Strampelli, 15.
104 Milena Mitrovi¢, ,DuZnosti direktora u odrzivom korporativnom upravljanju®, Pravo i
privreda, Vol. 61, Nr. 3/2023, 856-857.

105 Affected stakeholders are individuals or groups whose interests are or could be affected,
whereas impact can be both positive and negative. Furthermore, impact can be conse-
quence of companies, but also activities of its direct or indirect business relationship
across value chain. ESRS, 3.1 Stakeholders and their relevance to the materiality assess-
ment process, 22.

106 M. Fasan, C. Mio, 290.
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information overload, as the aim is to satisfy different groups of users who
have different needs, and the publication of all available information is by no
means appropriate.

The biggest concern is however accountability, as ‘having too many
masters, means accountability to none!®” It can be argued that while
stakeholderism may appear to be an appealing approach in the context of
sustainability issues and the necessity for accountability and the adoption
of this approach, in practice, it may not deliver the expected results. Some
scholars argue that stakeholder theory might inadvertently foster insulation
and reduce accountability, with adverse effects on reform.!®® This could
also lead to an increase in litigation. The presence of multiple groups with
conflicting interests could result in some of them perceiving that their
interests have not been adequately considered.

IV Conclusion

Materiality plays pivotal role in determining which information and
what amount of information needs to be disclosed, both in financial and non-
financial/sustainability reporting. Despite the progress made, ESG reporting
continues to face significant difficulties and is underperforming in meeting its
objectives. The different notions of materiality that currently exist in reporting
frameworks is one of the key issues in the rise of sustainability reporting.
At present, international sustainability reporting frameworks are still
fragmented, with different notions of materiality employed. Overcoming this
fragmentation is particularly desirable as it is problematic for both investors
and companies that do business globally. This could lead to significant issues
that could lead to greenwashing, cause problems with comparability, and
result in higher costs for companies and for users of information. Therefore,
further improvements and above all convergence of standards are both
possible and desirable.

Two main concepts of materiality in sustainability reporting are single
and double materiality. Single materiality focuses on financial impact of ESG
issues on company’s value, also known as ‘outside-in’ perspective. Globally
speaking, this concept is still leading concept since it is present in leading
global reporting standards, such as ISSB. Main feature of this concept is
that it is limited to financial impact and is more investor-oriented. Principal
problem of this approach is that it is limited to financial impact and that it
might not satisfy even information needs of its primary users — investors.

107 C. Mosca, C. Picciau, 180.

108 See also Lucian A. Bebchuk, Roberto Tallarita, ,The Illusory Promise of Stakeholder Gov-
ernance®, Cornell Law Review, Vol. 106, Nr. 91/2020, 164 et seqq.
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Namely, even mainstream investors are more and more interested in ESG
issues that do not only affect enterprise value. Furthermore, it is not always
simple to delimitate financial from social impact, as what eventually social
impacts can also translate to financial risks. This approach also ignores to
some extent wider implications of ESG issues on environment and society
as whole. Main advantage of this approach stems from the fact that single
materiality takes investor needs as benchmark. Therefore, we have clear and
to great extent precise standard of assessment and it is also clear whose needs
are to be satisfied.

Double materiality in the CSRD consists of financial materiality
(outside-in perspective — how sustainability issues affect company) and
impact materiality (inside-out perspective — how company activity impacts
people or the environment). Companies will have to report if the topic satisfies
criteria either from an impact or financial perspective, or both. Double
materiality came into spotlight, although it was in existence already with the
Non-financial Reporting Directive (NFRD), with adoption of the Corporate
Sustainability Reporting Directive (CSRD) and the European Sustainability
Reporting Standards (ESRS). It is also present in some other frameworks, for
instance the Global Reporting Initiative (GRI). Double materiality concept is,
comparing to single materiality, more ambitious concept in several aspects.
Firstly, it goes beyond financial impact and deals also with social impact.
Furthermore, it aims to satisfy information needs of wider audience, namely
stakeholders. Therefore, contrary to investor-oriented approach adopted
in single materiality, double materiality is stakeholder-oriented approach.
Finally, the adoption of double materiality and the stakeholder approach is
a consequence of the ambitions of the EU and the CSRD to go beyond the
establishment of a reporting framework. The CSRD seeks to steer companies
towards more sustainable behaviour.

The application of the double materiality approach is usually associated
with higher costs. Companies must deal with numerous data points. An
important concern is that it makes it difficult for those preparing the report
to identify and select the relevant (material) data. It is possible that applying
this principle increases the likelihood of information overload. Therefore,
from the perspective of both companies and recipients, the process of data
identification and processing is more demanding. The fact that double
materiality goes hand in hand with a stakeholder approach leads us to
several issues. One of the key issues is to identify the relevant groups, as not
all groups are relevant. Another is to prioritise, i.e. to balance stakeholder
interests when they are in conflict. In addition, there is no single standard
of assessment, as double materiality takes stakeholders as a benchmark. This
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means that there are different groups of users with different needs. Therefore,
what is at the same time the greatest advantage is also the greatest concern
— accountability. The presence of multiple groups with conflicting interests
could lead to the perception by some of these groups that their interests have
not been adequately considered, which could lead to litigation and could
expose companies and their management to excessive liability risk.

Further improvements and, above all, convergence of standards is
possible and certainly highly desirable. At the same time, it is necessary to
overcome the problem of the application of different concepts of materiality.
Thereis also a case to be made for a rethink of the benchmarks that are currently
in use. We could make a strong case for using investors as a benchmark even
in the case of double materiality, provided that the standard is redefined in
line with the changing characteristics of investors, as a reflection of the fact
that even mainstream investors are increasingly interested in ESG issues and
not just from a financial impact perspective.
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Cakerak

Kopecitongupajyha xopexuyuja goouttiu je uHcitiuitiyi mehyHapogHol
iopeckoi tipasa uuja je ynoia OMiKnArarbe eKOHOMCKOI gB0CHIPYKOi 0iio-
pesusarea, ile ce Yum uciipaxcueara oinega y ugeHmiuPukauuju Ha4uHa
el060i pelynucara y mehyHapogHom u y cpiickom Upasy, kao u upegnaiarby
peuierva 3a youeHe upobneme. YiiopegHOUPAGHUM MeWLOGOM AHATUSUPAH je
Havun peiynucarwa y mogen-konsenyujama OECD u YH, peiynaiiueu EY u
BEPS unuyujamiueu, ca Hainackom Ha tpobneme y GpumeHu U 0GHOC ca ax-
HLyenHUM UMeHAaMa, UPBEHCIIBEHO Ca UPABUTIOM 0 YKbYHUBAY JOXOTIKA U3
Hpyioi citiy6a. Ilpeuciuitiana je wiosuyuja Peitybnuxe CpOuje xpo3 cilipare
gupexiline uHeecitiuyuje y KoHillexcilly upumene kopeciiongupajyhe xopexyuje
y tlopeckum yiosopuma, Ha 0CHOBY 4eid je rweH Ho0¥Haj oKapaxKiiepucan Kao
3asugam, Kao U oueHa Cpickol 3aKoHogasciiea y ogHocy Ha Jlpyiu ciiiy6 ige
je usneitia tipeiiopyxa o yceéajary Upasuna o Keanuguxosarom gomahem mu-
HUMAnHOM goiinaiiHom Hopesy. Pesynitiaitiu cy ykazanu HA maHe YC60jeHUX
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pewerva, 1010T060 HA HOCIUYTIAK 3djegHUUKOT goiosaparba, U Ha HOB0YCB0jeHA
peuierba y 8e3uU KOjux yinasHom He HOCiioju ycainauien cilias y auitiepaidypu.

Kmyune peuu: Kopeciiongupajyha xopexyuja gobuitiu. — ExoHomcko geo-
ciipyxo oiiopesusarwe. — IIpunyuii ,6an goxeamia pyxe‘. -
Tpancgpepre uene. — Jlpyiu ciityo.

I YBog

Y ycnoBuMa mocoBama Koje KapaKTepulle Ipoliec Imobanmsariiuje,
HOpecKM 00Be3HUIN, PE3UAEHTY PAa3INIUTHX TOPECKNX jyPUCAUKIINjA, CBa-
KOAHEBHO Cy YCMEpPEHU je)IHI/I Ka Jpyruma paayn OoCTBape€iba 3aje,I[HI/I‘{KI/IX
On/b€BA. HPI/IHI/IKOM Orope€3yuBamba OBAKBUX TpchaKqua l'IOTeHLU/IjaJIHO
Mo>xe fohu 10 MehyHapomHOT JBOCTPYKOT ONOpesNBamba, LITO je MOCIefuIa
TeXHbe MOPeCKNX BIACTY BUILe 3eMasba fia IPUCBOje mTo Behn ,,/1eo komada“,

Y mnpBoM jeny paja je ofjalllbeHO Ha KOjU HAuMH [ONa3U [0
MebhyHapomHOT €KOHOMCKOT IBOCTPYKOT OIIOpe3VBamba MPUMEHOM ,,IPUHIIN-
Ila BaH JJOXBaTa pyke“ 6e3 y/acka y IUCKyCHjy O MeTOJaMa 3a aHa/IN3y TPAHC-
¢depHMX ILieHa. 3aTUM je M3BpIIEHA CUCTeMaTM3alyja KOpeKIMja OCHOBUIIE
nopesa Ha JJOOUT O KOjUX MOXKe JohM 1 TO CBpCTaBameM y YeTUpPU BpCTe:
IpUMapHe, CeKyHJapHe, KOpecloHupajyhe n koMmeHsannoHe Kopekuuje.

Ipyrn neo papa mocBeheH je aHanmM3M MHCTUTYTa KopecnoHAaupajyhe
KOpeKIMje JOOUTH Y YIOPeZHOM IIpaBy M TO pa3MaTpambeM HajUCTaKHY TUjUX
MHCTpyMeHara MehyHapopgHor mopeckor mpaBa y oBoj o6mactu, a TO Cy:
Mogpen-KoHBeHIIMja O IopesuMa Ha poxofak u mmosuHy OECD, Mopen-
KOHBEHI[Mja O JIBOCTPYKOM oOmope3uBamy u3Mehy pasBujeHuMx m 3emaspa
Yy PasBoOjy YCBOjeHa Off CTpaHe YjequibeHUX Haluja, perymratuBa EBpormcke
yHuje u MynTtuiarepasHa KOHBEHLMja 3a IPUMMEHY Mepa Koje ce y LbYy
CIIpeyaBama epo3lje IOpecke OCHOBHUIE M IIpeMeIlTama AOOUTHM OfHOCe
Ha mopecke yropope. Of M3y3eTHOT je 3Hayaja HaIlOMEHYTH Jja HaBefleHe
MOfie/I-KOHBEHIIYje, MaKO UTPajy BeIMKY YIOTY y OulaTepalTHiM IIPeroBOpu-
Ma 3eMaba, HUCY aKTU KOju MMajy npaBHy cHary. Ha kxpajy oBor nena paga
aHa/IM3MPaH je OJHOC ofpende o KopecnoHAMpajyhoj Kopekumju gobutn ca
pememnuMa u3s T3B. JIpyror ctyba yCBOjeHUM y OKBUPY aKTMBHOCTH VIHKITYy-
3UBHOT OKBupa 3a BEPS.

[Mocnenwu fmeo paga je mocBeheH mpuMeHm onpenbe O KOPECIOH-
nupajyhoj Kopekuuju ROOUTM Yy CPIICKOM IIOpecKoM IpaBy. VI3BpiueH je
yBUZ y ofpenbe HAIMOHA/THOT 3aKOHOIABCTBA, 3aTUM aHAINM3a Mpexe Ou-
MaTepajHNX IOPeCKMX YToBOpa N3MeHmeHMX ofpefdama Myntuaareparn-
He KOHBeHIuje. Ba)kHO je HarmacuTy fja KOMOMHOBaHM TEKCT YroBOpa O
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n3beraBamy JBOCTPYKOI OIOpesyBamwa 1 MynTuaaTepanHe KOHBEHIMje caM
0 ce6M HeMa IIpaBHY CHAry, HETo Cy y IIUTamy ABa 3acebHa akTa. [JoOujeHn
nopauy cy ynopebenn ca noganuma o CTpaHUM AMPEKTHUM MHBECTUIjaMa
Kako Om 6o yoLupaH pU3MK Off IOjaBe MelyHapOJHOT €KOHOMCKOT [BO-
CTPYKOT OIOpe3uBama y IMOC/IOBabY CPICKMX KOMIAaHMja HA MHOCTPAHOM
TP>KMIITY, KA0 ¥ MHOCTPAaHUX KOMIIaHHUja Ha cplckoM. Ha kpajy, nsBpiuen
je ocBpT Ha mosuiujy Cpbuje y ofHOCY Ha IpuMeHy IipaBuia u3 JIBa cryb6a.
CBpxa M UWb MCTpaXuBama je upaeHTH(UKanuja mpobreMa Besa-
HIUX 3a MHCTUTYT KopecloHpupajyhe Kopekijuje M [aBame Ipemjora 3a
IJIXOBO pelllaBambe, AeUHNCabe HEeroBOr OJHOCA Ca aKTyeTHUM M3MeHa-
Ma y MehyHapogHOM IOpecKkoM IIpaBy, a Ha Kpajy U yTBphuBame cTama y
CPIICKOM IIOPeCKOM IIpaBy y OffHOCY Ha MehyHapopHe Tokose. IIpmmmkom
UCTPaXXMBama je MpUMapHO KopuinheH yIOpegHOIPaBHU METOf,.

IT MelhyHapogHO BOCTPYKO eKOHOMCKO ONIOpe3MBahe HacTaIo
IPUMeHOM NPUHIMIIA ,,BaH JOXBaTa pyKe®

Vmajyhu y Buny uieHTUTET MOpecKOT 0OBE3HNKa, MOTY Ce Pa3/IMKoBa-
TV JIBe BPCTe IBOCTPYKOT OMOpPe3NBamba: IBOCTPYKO MPABHO OTOpe3yBambe’
M JBOCTPYKO €KOHOMCKO omopesuBame.” OBa fIBa IOjMa Ce y ITUTEPATypyu
cpehy 1 Kao IBOCTPYKO OIOpe3MBame y y>KeM (IIpaBHO) U y MIMPeM CMUCITY
(exoHOMCKO).? EKOHOMCKO JJBOCTPYKO OIOpe3MBakhe MOXKe JIa Ce jaBy YHyTa
rpaHuIia jegHe ap>xkase (HIp. uameby pasnmmuntux kanrona y llIBajiapckoj)”,
amy Behy makmy M3as3uBa OHJA Kafja Cy YMeIIaHe [Be VIV BHUILE ApKaBa.

[IpenMeT McTpakMBama je OTKIamame eKOHOMCKor MebhyHapomHor
IBOCTPYKOT ONOpe3VBamba IIOPe30M Ha AOOUT IMpaBHUX uIa. 3Ha4Yaj OBe
I0jaBe je y UMIbEHNMIM fia OHa fAecTuMynuine MehyHapomHe MHBecTHULuje
HapylIaBajyhu HeyTpamHOCT y omopesuBamy, Oyayhn fa ce fBa o6BesHMKa
jemHaKe eKOHOMCKe CHare oIope3yjy pasInMduTo, YMMe JoIasu 0 CyKoba ca
IMPUHLNUIIOM jeHAKOCTH.

Y 0B0Oj o6macTy, FOTOBO HEM3OCTABHO je VIMIUIEMEHTUPAH NPUHINII
»BaH noxBara pyke“ (arms length principle). OH ocnukaBa ogHoce uaMebhy
HeNOBe3aHMX IPaBHMX JMIa Koju IieHe Mebhyco6Hux Tpancakumja (TpaH-
cdepHe 1ieHe) popMupajy Ha CTTOOOJHOM TP>KMIITY.

Y HapegHOM IpMMepy IIOITIElAjMO KaKO IPUHIMI ,BaH HOXBaTa
pyKe® MOXe JOBECTI JIO JBOCTPYKOI €KOHOMCKOT OIOpe3uBama. [IBa nuua,

1 Dejan Ilonosuh, Iopecko ipaso, 21. uspame, beorpagn, 2022, 261.

2 II. ITommoBuh, 265-266.

3 Arnold A. Knechtle, Basic Problems in International Fiscal Law, Deventer, 1979, 32.
4

Natassia Burkhalter-Martinez, Jeanne Roy-Stimpfli, ,,Primary, Corresponding and Se-
condary Transfer Pricing Adjustments®, International Transfer Pricing Journal, Septem-
ber/October 2024.
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Pe3UICHTN PasINYUTHX jyPUCAMKIN]ja, IIOBe3aHa Cy TAaKO LITO je A MaTMYHO
e, a b 3aBucHo. JInite A y TOKy rofivHe BpIIM KOHTMHYMpPaHe UCIOPYKe
rOTOBUX IpoM3BOfa nuLy b, Koje 3atuM OBy poOy Ipofiaje HENOBe3aHUM
mmuyMa. b OMMHAHTHO OCTBapyje IpMUXOfe 10 OCHOBY AUCTpUOyIje oBe
pobe. ITpomucu o TpancdepHMM IieHaMa fpKaBe nuna b Hamaxy nposepy
ycknaheHocTH TpaHCcdepHe IjeHe ca IPMHIVIIOM ,,BaH OXBaTa pyKe®, OfHO-
CHO KOPEKIIIjy LieHe Kpo3 Iopecky 6ytaHc ycnen HeycknahenocTn. IpymTso
je omabpao #a TecTypa TPaHCAKIMjy IPMMEHOM METOfja HETO TPaHCAKINO-
He Mapxe (transactional net margin method)® muua b mopenehn octeapeny
MapXy ca TP>KUIIHOM Map>xoM (armi’s length range) v To 06jenymbeHNM IIpu-
CTyHOM.6 Y Tabemn 6p. 1 cy para gBa IpuMepa, IIPBU y KOjeM je pesynrar
TecTa yCKIaheHOCT ca IPMHINIIOM ,,BaH JJOXBAaTa pyKe“ M APYTH Y KojeM je
pe3y/ITaT CynpoTaH.

Tabena 1
YckmaheHocT ca IpMHIVIIOM ,,BaH JjOXBaTa pyke”
Penun . npumep | mpumep
6p0; Kateropuja 1 )
1 @ (3) (4)
1 MIOC/IOBHY IIpuxopu nuua b 100,000 100,000
2 IIOC/IOBHM pacxofu nuia b 91,000 98,000
3 mocioBHM goburak (1-2) 9,000 2,000
4 ocTBapeHa Mapyka (3/1*100) 9% 2%
5 TPXXUIIHY pactoH (arm’s length range) 4-10%
6 MeJyjaHa TPXKMUIIHOT pacIoHa 6%
7 yCKnabeHoc“T ca IPVHIUIIOM ,,BaH JI0- N HE
XBaTa pykKe
M3HOC KOopeKuyje pacxona (HabaBHe
8 - -4,000
BPEIHOCTH TIpofaTe pobe)
9 KopuroBaHa mMapxa (1-2-8)/1*100 - 6%

5 OECD, Transfer Pricing Guidelines for Multinational Enterprises and Tax Administra-
tions, OECD Publishing, Paris, 2022, mocTymHo Ha appecu: https://www.oecd.org/en/
publications/oecd-transfer-pricing-guidelines-for-multinational-enterprises-and-tax-admi-
nistrations-2022_0e655865-en.html, 7. 7. 2024, 113.

6  OECD (2022), 152.
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Pasnuka y HaBefeHUM IpuMepuMa je y pacxogyuma muua b, koju npu-
MapHO IOTUYY U3 TPaHCaKIyje ca moBe3aHMM nnieM. [lomTo je TpaHcaknyja
U3BpIIEHA IIOf, YC/IOBMMA KOjU Ce€ PasjuKyjy Ofi TPXKMIUHMX, M3BPIIEHA je
IpyMapHa KOpeKIyja IjeHe TPpaHCaKluje Kako 01 ce OCHOBMIA ITOpe3a Ha
moburt ysehana y ckmagy ca obpauyHom us tabere 6p. 2.

Tabemna 2
O6pauyH nopesa Ha JOOUT IpyIe IOBE3aHUX JIMLIA
Peyrun . npuMmep 2 u3 | mpumep 2 u3
6poj Kareropuja 6Ta6ene op. 1 tabere 6p.. 1ca
€3 Kopekuuje | KOpeKLMjoM
O 1@ 3) (4)
1 IIOC/IOBHU pacxopu nuna b 98,000 94,000
2 IpUXOR muna A 98,000 98,000
3 OCHOBMI[A TIOpe3a Ha fobut muua b 2,000 6,000
4 nopecka cromna (y obe 3embe) 10% 10%
5 nopes nmuia b (3x4) 200 600
6 nopes nuua A (2x4) 9,800 9,800
7 nopes mwiahen Ha HuBoy rpyne (5+6) 10,000 10,400

Ocnosuna op 4.000 je onope3oBaHa JBa IyTa, YMMe je JOILJIO 10 €KO-
HOMCKOT IBOCTPYKOT omopesuBama. Kako HaBopu Jlanr (Lang) ,cBaka semM/ba
pesupeHTcTBa ofipelyje onopesuBy ocHOBMIY 3a IOpe3 Ha HOOUT NpaBHMUX
JMIA Y CKIAJy ca HAI[MOHA/JHMM IIOPeCKMM IpaBoM. AKO ABa IIpaBHA Ui
octBape MehycobOHe TpaHcakuMje, OpeCcKe BIACTY JIBE 3eM/be MOTY HOJeN-
TU ApyTauyje BPeGHOCTU TUM TpchaKquaMa.“7

III Kopexkuuje y3poKkoBaHe IPUMMEHOM NPUHIIAIA
»BaH IOXBaTa pyKe"

Teopuju u mpakcu Cy mo3HaTe pasnudnTe BPCTe KOpPEKLuja O KOjux
JI071a3y MIPUMEHOM IIPOINCa O TpaHCHEepPHUM IieHaMa. Y IUTamby Cy:

« IIpUMapHe Kopekumje gpoburu (primary adjustments),

o CeKyHZIapHe Kopekuuje nobutu (secondary adjustments),

an

7 Michael Lang, Introduction to the Law of Double Taxation Conventions, edition, Wien,

2013, 30.

636



Ynora xopecrionaupajyhe kopexuuje go6utn

» KopecnoHpupajyhe kopekiuje goburu (corresponding adjustments,
matching adjustments),®

+ KOMIIEH3aI[VIOHe KopeKiyje fobutn (compensating adjustments).

[TpumapHa Kopekiyja [obuTn je ,yckmahupame Koje mopecka agMu-
HICTpalja IpBe jYPUCAMKIVje BPILIM ONOPe3nBOj HOOUTH IPaBHOT JNIA
Kao pe3ylTaT IpuMeHe IPUHLMIA ,BaH NOXBaTa pyKe“ y TpaHCaKIUju
KOja YK/by4yje IT0OB€3aHO IIPaBHO /MIIE€ Y JPYIrOj MOPECKOj jypI/[cm/[KuI/Ij1/[“.9
Bynyhu pa je oBaj mpyHUMII Y3AUTHYT Ha HUMBO omIITenpuxBaheHoOr cTaH-
fappia, He YyAy YMibeHuIa fa Hajsehu Opoj jypucaukimja 3aucTa u 3axreBa
IIPUMapHy KOPEKLNjy.

CexyHplapHe KOpeKIMje JoOUTU MOofpasyMeBajy KOopeKluje ,HacTa-
Ne omopesuBameM ceKyHmapuux tpancakimja‘.!® HactraBro Ha mperxomuu
IpuMep, CTBApHa BpeJHOCT TpaHcakuuja je 98.000, a BpegHOCT 3a mope-
cke cBpxe je 94.000. Mehyrtum, momro he HOBYaHM TOK OAroBapaTy u3-
HOCY CTBapHe TpaHCaKLMje, MOXe ce cMaTpaTu fja je nuie b cBom mMaTtmy-
HOM JIVIIY UCIUIATUJIO PA3/IMKY II0 HEKOM ApPyroM (IPUMKPUBEHOM) OCHOBY.
Taj npyru ocHOB je cekyHpapHa TpaHcakuuja. IlosHara cy Tpu pasmmam-
Ta NPUCTYTA: TPAaHCAKLMja ce MOXKe CMaTpaTy AUBUAEHTOM (constructive
dividend), ocHuBaukum ynorom/mosehameM kanutana (constructive equity
distribution) wnu nosajMunom (constructive loan) y 3aBUCHOCTM Off KOH-
KPEeTHOT C/Iy4Yaja M Hal[MOHATHOT 3aKOHOAaBCcTBa. CBaKM Off OBMX IIPUCTYTIA
UMa CBOje IPeJHOCTY U MaHe Koje Hehe 6MTM IIpeiMeT OBOT UCTpaXKUBamba.
CekyHpapHe KOpeKIije Cy Mame PaclIpocTparbeHe Y OFHOCY Ha IpuMap-
He yCJIefl CIOYKeHOCTY M aiIMUHNCTPATUBHYX IOoTelKoha (HIp. y mpuMeHn
cy y Jyxuoj Appuun, CAJl, kao u y sem/pama EBporcke yHmje: Ayctpuju,
Byrapckoj, JJanckoj, Hemaukoj, ®panmyckoj, Jlykcembypry, Xomanpmju,
Cnosenuju u IlImanujn),!! a y nmureparypu je 3a6enexen cras 1a yKommko
ce IIPUMEYjy 4eCTO je MOrofHMje ofabpaTu MPUCTYI KOHCTPYKTUBHE -
BUJIEHJe WM YIUIaTe OCHMBAYKOT yora/mosehama Kammurana yMecTo KOH-
CTPYKTHMBHe mo3ajmuite.'* 3a ceKyHIapHe KOpeKIluje y OIHOCY Ha MpUMapHe

M. Lang, 147.
OECD (2022), 24.

10 OECD (2022), 25-26.

11 European Commission, EU Joint Transfer Pricing Forum - Final Report on Secondary
Adjustments, Brussels, 2013, gocTynHo Ha agpecn: https://taxation-customs.ec.europa.eu/

document/download/90a4ab4e-edd4-4551-ae80-efd13fec44b1_en?filename=final_report_
secondary_adjustments_en.pdf, 7. 7. 2024, 4.

12 LH Harmse, Alternatives for the treatment of secondary transfer pricing adjustments
in South Africa, 2014, mocrynHo Ha agpecu: https://dspace.nwu.ac.za/bitstream/han-
dle/10394/13333/Harmse_LH.pdf;jsessionid=8939576 FDC6D10927F28F94FAD7E9EES8?se
quence=1,7.7.2024, 88-89.
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U KopecnoHaupajyhe je crmenyduyHa 4YumeHUIAa Aa HUCY peryaucaHe
MehyHapomHMM MHCTPYyMeHTUMA.

Kopecnonpupajyhe xopekmuje pobutn cy ,yckmahupama mopecke
o6aBese MMOBE3aHOT IPABHOI JIMIA y APYTroj MOPECKOj jyPUCAUKIMM U3-
BplI€Ha Off CTpaHe NMOPECKUX BIIACTU Te jyPUCHUKLMje, a KOja OATOBapajy
IPUMAaPHOj KOPEKIIMjM M3BPIIEHOj Off CTPaHe IOPECKMX BIACTY IpBE Iope-
CKe jYpPUCAMKIIUje, TAKO [a ajloKaluja JOOUTH Off CTpaHe JiBe jYPUCAUKIUje
6yne mocrmenua.“'* 3a pasnmuky on mpuMapHe U ceKyHjapHe KOpeKIuje Koje
MOTY y3POKOBATH JBOCTPYKO OIIOpe3yBame, KOpeCIoHanpajyha Kopekiuja
¥IMa JIpyra4njy yJaory — oHa TeXM Aa cpyum oBy 6apujepy. Ha npumepy 6u
TO 3HaYMIO crlefiehe: HAKOH WITO je jypuCcAMKIMja Kojoj mpumazga mune b
yMamuIa lberos pacxof 3a 4.000, jypucnukiiyja kojoj mpunaja nuie A je ma-
panenHo usBpmIa ofrosapajyhe yckmahupame nopecke ocHoBuie mmua A,
Tj. yMaBbWIA je MIPUXOJ, Y UCTOM TOM U3HOCY. VIHCTUTYT KopecnoHampajyhe
KOpeKLuje HOOUTM M3a3MBa IaXKiy OBOT paja IIOLITO je Y HMUTamy Ipef-
MeT perynanyje MehyHapogHOTr IopecKor Ipasa, uuja peanynsalyja je 4ecto
npo61eMaTiyHa 1 Yuja ce YI0ra IPeuCInTyje Y CBeT/Iy aKTyelTHUX IpOMeHa
OBOT CHCTeMa.

KommeHsarone kopexuuje cy ,yckaahupama y KojuMa mopecku 06-
Be3HMK IIpMjaBjbyje 3a IOpecke NmoTpebe TpaHCEpHY LieHy KOHTPOIUCAHe
TpaHCaKIMje Koja je y CarJlaCHOCTM ca IPVHIMIIOM ,BaH JOXBaTa pyke’,
IpeMa HeroBOM MUIIbEY, YaK MAKO Ce OBa 1Ll€Ha pas/lMKyje of CTBapHO
ucrnahenor nsHoca meby nosesanum muiyma. OBe KopeKIyje ce Bplle Ipe
nperaje mopecke mpujase.“!> Ome HuCY ycBOjeHe M TIperosHaTe Off CTpaHe
Hajeeher 6poja OECD 3emasba 3aTO LITO je IIPMMApHO 3ay3eT CTaB fla Iope-
cka mpujaBa Tpeba Aa Oyfe 3acHOBaHa Ha CTBApHMM TpaHCaKLMjaMa, Te He
Oyzie maXkKmby OBOT paja.

IV Kopecnnongupajyha kopexumja 5o6utu y ymopegHoM npaBy

Perynucarme 06/1acTi ABOCTPYKOT OIOpe3NBama 11 TpaHC(epHMX LeHa
je OKymMpano Makwby HOpecKOIpaBHe Hay4YHe M CTPYy4YHE jaBHOCTYM TOKOM
rotoso menor 20. u 21. Beka. [IpuHIMD ,,BaH [j0XBaTa pyKe“ je IMOCTA0 He-
u30eXaH e/IeMEeHT CBUX MHCTPYMEHATa KOjy TeXe PeryIncamy HOPecKUX Ofi-
Hoca MebhyHaponHe rpyme moBesaHux nuua. MHoOre fp)aBe Cy Ipero3Haje

13 Andrii Falendysh, Secondary Transfer Pricing Adjustments: Interpretation Challenges
within the EU and International Perspectives, Lund, 2021, nocTymnHo Ha apgpecu: https://
lup.lub.lu.se/luur/download?func=downloadFileerecordOId=9049394¢fileOId=9050967,

7.7.2024, 31.
14 OECD (2022), 21.
15  Ibid.
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3Hayaj OBE MaTepuje, Te Cy je Perymcaje U IyTeM Hal[MOHA/THOT 3aKOHO/IaB-
ctBa. Hop. Vtanuja je ycBojuaa usMeHe perylraTuBe KOjUMa Ce CTydajeBu y
KOjuMa 00OBE3HMUIM MOTY 3aXTeBaT! KOPEeCIOHAMPajyhy KopeKuujy He cBofe
caMo Ha IOCTYIIKe IIpefiBuheHe Mel)yHapOHOM perymaTuBOM.

Pa3Boj mMehyHapogHMX MHCTpyMeHaTa IOPECKOr IpaBa IMPBEHCTBEHO
je pesynTar 3ajefHMYKMX HAmopa ¥ capajme MehyHapomHmx MHCTMTYyLMja
nonyt YjenumeHux Hanyja (y gapeM texcry: YH), EBponcke yuuje (y gaem
tekcTy: EY), Opranmnsanuje 3a eKOHOMCKY capafily 1 pasBoj (y Aa/beM Tek-
cry: OECD) n I'20 3emama. Mehy muma cy BepoBaTHO HajUCTaKHYTUjU
Mopen KOHBeHIMja O MOpe3VMa Ha I0XOAAK M MMOBUHY (y Ha/beM TEeKCTy:
Mopgen-kousenuuja OECD) xao u aktuBHOCTU y okBuUpY BEPS (Base Erosion
and Profit Shifting) mepa.

1. Mogen-kousennuja OECD

»Jolr ofi 1963. rogune Mopen-kouBeHuuja OECD je umana mumpoxe
TIOCTIEMITe Ha TIpEroBaparbe, IPUMEHY U TyMademe MOpeckux yrosopa.!’
Ynora Mopen-konsennyje OECD, xao akTa Koju HeMa IIpaBHy CHary, je
TOKOM HU3a JlelleHMja CIy>XKM/Ia He caMO Kao CMEpHUIIA IPUIMKOM Oua-
Tepa/lHUX IperoBopa (kako Mehy mpkaBama WiaHMIjaMa, Tako U Mehy He-
yrannama OECD), Hero je n weH KomeHTap, nako Heob6aBesyjyhu, 6ynuo
XY Hay4YHe U CTPYYHE jaBHOCTM IOMepajyhu rpaHmile TyMadermba pasyim-

YNUTUX MHCTUTYTa MehyHapomHOr mopeckor npasa.

IIpeTeya KOHBeHIMje KaKBYy f[aHAC IIO3HAjeMO je MOKYMEHT YCBOjeH
30. jyma 1963. roguHe nof HasuBoM HanpT koHBeHIUje O JBOCTPYKOM OIIO-
pesuBamy moxorka u umosnuHe.'® Kako ce Mewana kmuma y mehyHapogsom
IIOpeCKOM ITIPaBy, OBaj MHCTPYMEHT je IMPaTMO €KOHOMCKA JlelllaBaiba MpeT-
pIEeBIIM M3MEHEe M JJOYEKaBIIM CBOja HOBa U3[amba 1977.%° u 1992. TOJIuHE
(mpBa Bep3mja objaB/beHa y CKIafly ca IPUCTYIOM KOHTUHYVPaHE YMeCTO

16  Aurelio Massimiano, Mirko Severi, ,The New Italian Transfer Pricing Provision Con-
cerning Unilateral Corresponding Adjustments, International Transfer Pricing Journal,
January/February 2019, 71.

17 OECD, Model Tax Convention on Income and on Capital (Full Version), OECD Pub-
lishing, Paris, 2019, goctynHo Ha agpecu: https://www.oecd.org/en/publications/model-
tax-convention-on-income-and-on-capital-2017-full-version_g2g972ee-en.html, 8. 7. 2024,
1-4.

18  OECD, Draft Double Convention on Income and Capital, OECD Publishing, Paris, 1963,
JOCTYyIHO Ha appecu: https://www.oecd-ilibrary.org/taxation/draft-double-taxation-con-
vention-on-income-and-capital_9789264073241-en, 8. 7. 2024.

19 OECD, Model Double Taxation Convention on Income and on Capital, OECD Publish-
ing, Paris, 1977, nocTynHo Ha apgpecu: https://www.oecd-ilibrary.org/taxation/model-dou-
ble-taxation-convention-on-income-and-capital_9789264055919-en, 8. 7. 2024.
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cBeobyxBaTHe peBuM3Mje MOKyMeHTa),”’ a 3aTMM M JeceT peBMUPAHUX

uspgama (1994, 1995, 1997, 2000, 2002, 2005, 2008, 2010, 2014 u 2017. ro-
nune). 2! Tlocmenme uspame u3 2017. ropuHe je M3game Koje YHOCU M3MEHe
ysopkoBaHe BEPS akTuBHOCTMMA.

dokyc paHMjuX Bep3Mja KOHBEHIMje 61O je NMPBEHCTBEHO Ha OTKIA-
Bhakby JBOCTPYKOI ONOpe3UBamba, NOK Cy KacHMja M3flama JOKyMeHTa 00y-
xBatama cBe Behm Opoj mmmeBa (yHampehemwe mnocTymka 3ajegHMYKOr
JoroBapama, pasMeHe uHQoOpMmanmja, treaty shopping apaHXMaHa, WTH.).
OrtenoTBOpEHE IPUHIINIIA ,BaH JOXBaTa pyKe yTKaHO je y Wil 9 ¢T. 1 koju ce
HaJIasyo jou y nagamwy u3 1963. ropnHe, a cagpxy MOryhHOCT BpIemwa Ipu-
MapHe KOpeKIuje TOOUTY ¥ OrpaHMYerbe Ha IPVHINII ,BaH JOXBaTa pyKe".
3aHMM/BMBO je 1a je hopma W 9 CT. 1 ,,0CTaja HeIpOMerbeHa jom off Taja. “*>
»IIpaBuia cafip)kaHa y OBOM 4WIaHY HICY IIPaBHM OCHOB 3a KOPEKIMjy fo6u-
i1 u3Meby mosesannx /miia. Kao u cBaka gpyra ofpenba mopeckux yropopa,
OBa IIpaBMIa He CTBapajy mopecky obasesy. IIpaBHu ocHOB MOXke 6UTH cafi-
PXKaH caMo y Hal[IOHa/THOM 3aKOHOZIaBCTBY. AKO He IOCTOj1 Ofipefda Haly-
OHA/THOT 3aKOHOZJABCTBA KOja J{03BOJ/baBa KOPEKIUjy NOONTI, OHIa HEe MOXKe
6utu Hu Kopexiyje npema 4i. 9 OECD Mopen-kouBenmuje. >

Cr. 2 ucror 4iaHa Ipenopyuyje IpUMeHy KopecnoHaupajyhe kopek-
I)Vje, HaIJIallaBajyhy moumrToBame OCTANMX ofpendm yrosopa m Mmebhycobne
KOHCY/ITallje YTOBOPHUX CTpaHa y ciy4ajy morpebe. Kopecnonpgupajyha
KOpeKIja Huje 6una mpeasubena y mpBo6uTHoj Bepsuju us 1963, seh je
yBpIITeHa y uspame u3 1977. ropune. 360r Tora He M3HeHahyje unmbeHnIA
Ia HMje yoOMdajeHO 3a yroBope 3ak/bydeHe Ipe 1977. rommHe fa capjpxe
oppen6y momyt ose. Kopecnonaupajyha kopekumja ce mpe oBOI Iepuo-
fla 4YaK TIpYMemNBaaa CaMO Ha TpaHcakiuje u3Mehy cemmmra mpaBHOT
NNIA ¥ HEroBe CTAaTHe MOC/IOBHE jefAVHuIle, a He n3Mely moBesaHmx mpas-
Hux muna. Commnosa (Solilova) ommucyje muUCKycujy Koja je IpeTXOpmia
yKbyunBamy ofpenbe o kopecrnonmmpajyhoj kopeximjn.>* Ca jemne crpane
je 610 3acTymwbeH cTaB fa WI. 9 cT. 1 caM mo ce6u IpeicTaB/ba MeXaHNU-
3aM 32 OTK/Iamame [BOCTPYKOI €KOHOMCKOI OIIOpe3lBama, jep caMa Ha-
Mepa YrOBOPHUX CTpPaHa Jla IPUCTYIe ITOPECKOM YrOBOPY OC/IMKaBa BOJbY

20 OECD, Model Tax Convention on Income and on Capital, OECD Publishing, Paris, 1992,
JOCTYIIHO Ha apnpecu: https://www.oecd-ilibrary.org/taxation/model-tax-convention-on-in-
come-and-on-capital-condensed-version-september-1992_mtc_cond-1992-en, 8. 7. 2024.

21 OECD (2019), 1-4.

22 Veronika Solilova, ,,Practical Application of Art. 9 OECD Model Convention: The Czech
Republic®, Acta Universitatis Agriculturae et Silviculturae Mendelianae Brunensis, Vol. 62,
Nr. 2/2014, 398.

23 M. Lang, 146.
24 V. Solilova, 398.
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3a OTK/IambarmbeM JBOCTPYKOT omopesuBama. Ca [pyre cTpaHe, OBaj CTaB je
M3MeeH HAKOH KaMIIame crposeHe of cTpane CAll, Te je ycBojeHa mperio-
pyka fia ce onpenba o KopecnoHApajyhoj KopeKIuju yK/by4n Kao 3acebHa.

Ha npBu noryes, 61 ce pexio fja ce ycBajameM ofpende 0 KOpeCIOH-
nupajyhoj KOpeKLuju y MOTIYHOCTM eIMMMHMIIE €KOHOMCKO JBOCTPYKO
oTIOpesuBatbe, a/M KoMeHTap . 9 cT. 2 ynyhyje ia He Mopa yBex 6uti Tako. >
[TonoBumo, mehynaponpun muHcTpymMeHnTH nomyTt Mopen-konserunje OECD
HICY caMM 10 ceOM IpaBHO 06aBe3yjyhm, Te YKOIMKO [iBe jypuUCAMKLHuje
HIICY ycBOjuIe MelyHapopHe Ipernopyke Ha MAEHTUMYaH HAa4MH, IAKO MOXKe
mohu 10 HeycarmameHOCTH JBa HAIMOHA/MHA 3aKoHO#aBcTBa. Crora Mopen-
xouBeHnyuja OECD npenopydyje kopecnoHaypajyhy Kopekiujy y oHoj Mepu
Y KOjoj ip>KaBa YTOBOPHMIJA CMaTpa Ja je IpMMapHa KOpeKliyja y CKIajgy ca
IPUHIVIIOM ,,BaH JI0OXBaTa pyKe', KAKO MaTepMjalHO, TAaKO U y IOINIeAY U3-
Hoca. CTora je 0Baj WiaH ,,caMo ojf Maie ToMoh. “%®

KomeHnTap oBor uwraHa cyrepuie (amu Mopen-KOHBeHIMja He pery-
nuie) MOryhHOCT BpeMEHCKOT OorpaHMYerma oOaBese Jip)KaBe YTOBOPHMIlE
Ia M3BpLIM KopecnoHaupajyhy xopekuujy. [Toctoje gBa mpucrymna mo oBom
NNUTakY: jeflaH je fja oBa obaBe3a Oyne TpajHa, JOK ce ofpeheHe 3embe 3a-
naxy ga O6yme orpaHndeHa (Hajpe U3 afMUHUCTPATUBHUX pasiora). OBo je
Takohe TeMa IpenyITeHa BO/bY YTOBOPHMX CTPaHa.

3aHMM/BUBO je Jja WI. 9 YCIIOCTaB/ba CTyOOBe 3a perymmcame OFHO-
ca usMmel)y moBe3aHux /mIa ¥ TO y 3HA4YajHOj Mepy, amy OIeT BeMMUKU O6poj
INTalba OCTaB/ba HEPEIICHNM, IITO je Y3POKOBAJIO Ja Ce yIpaBO OBaj WIAH
4eCTO MOMUIe y KOHTEKCTY IIOCTYIIKA 3ajefHMYKOr JoroBapama (mutual
agreement procedure) KOju je IpeAMeT PeryIncama Wi 25 U HberoBor KOMeH-
tapa. ,dnaH 25 o6e3bebyje mammHepujy koja omoryhaBa HaaIeXXHUM opra-
HMMa MehycoOHe KOHCyITalVje paiy pellaBama, y KOHTEKCTY Ipobiema
TpaHCc(epHUX IieHa, He caMo Ipo6ieMa ABOCTPYKOT IIPAaBHOT OIOpe3UBamba,
HETO U JIBOCTPYKOT €KOHOMCKOT OIIOpe3MBama, a I0CeOHO OHOT Koje HacTaje
Kao IOC/IeINIIa YK/by4iBatba TOOMTY II0OBE3aHMX JIMLA Y CK/Iafy ca CT. 1 W 9;
KopecroHaypajyhe Kopeknuje Koje ce BpIle y CKIagy ca CT. 2 MCTOT WIaHa
IpeMa TOMe CIajajy y JOMEeH IIOCTYIIKa 3ajeJHNYKOr JOrOBapama, Kako II0
[MTaby Bpllekha MKaKBe KOpeKilyje, TaKo I [0 muTamy ofpehuBama weHOr
usHoca.“”” ,HeobaBesHocT mpupoyie Kopecronmpajyhe kopeximje 1o6utm
je HeOIIXOfIHa KAaKo jefjHa YyTOBOpHA CTpaHa He 61 Owia npunybeHa ma mpu-
XBaTU TIOC/IeAMIe TPOM3BO/BHOT WM IIPEeKOMEPHOT yCKIahuBama apyre yro-
BOpHe cTpaHe. Takobe je 6uTHa pasy ofp>kaBama BIUCKATHOT CyBepeHUTeTa

25 OECD (2019), C(9)-1-15.

26  Reuven S. Avi-Yonah, ,Double Tax Treaties: An Introduction’, 2007, zocTymnHO Ha agpecu:
https://ssrn.com/abstract=1048441, 11. 11. 2024.

27 OECD (2019), C(25)-5.
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CBaKe 3eM/be YJIaHUIIe OECD.“*8 »MebyTum, H1 HaBefleHU YIaH, Kao HY jeflaH

npyru wiaH Mogpen-kousennuje OECD, He npepsul)a HUKaKBy MeTOIOIOTH]Y
3a cnpoBobeme kopecrnoHAVpajyhe kopekiyje pagy OTKIamama eKOHOM-
CKOT JJBOCTPYKOT OIIOP€3MBarba, 32 PA3/IMKy Off C/Ty4ajeBa IPaBHOT ABOCTPY-
KOT OIOpe3NBama, Ife Wi 23 M3PUYMUTO IPONNUCYyje ayTOMATCKM MeXaHU-
3aM OTKMamama JABOCTPYKOT omopesusama.“” Huje peTkocT fa mocTymim
KOjMMa Ce pelllaBajy CIIOpOBY Be3aH! 3a TpaHCepHe IleHe N3a30BY aMUHM-
CTPaTUBHE NpeNpeKe, 9aK U Y PasBUjeHNM 3eM/baMa.

Maxko Benmmku Opoj OwmmaTepaTHMX YroBopa caapXu oppendy o
KOPeCIOHAMPajyhoj KOpekiuju, HY Hal[MOHATHUM 3aKOHONABCTBOM 4Y€CTO
Huje npeaBuheH HaunH Kopuinhema OBe MOTOLHOCTH, 1A OU ITOpecKu o6Bes-
HMLY Y CIy4ajy moTpebe cBakako MOpaliy HOKPEeHYTH IOCTYTAK 3ajefHIYKOT
moroBapama. CMarpa ce 1 Jja je OH IOKe/baH YaK U Kajja IIOPecKy yroBOpu
He cafipxe oapendy o KopecoHaANpajyhoj Kkopekiuju, Oynyhu fa eKOHOMCKO
IABOCTPYKO OIOpe3NBambe HHje ,,y JYXY KOHBeHIuje"

[IpaBHY HECUTYPHOCT MOTY M3a3BaTU M CIIy4ajeBU PasIN4UTOr TY-
Madema IpaBHNX HopMu. Hirp. mopeckn yrosop nsmehy Yemike u Aycrpuje He
caip>xu ofipen0y 0 KopecoHAvpajyhoj KopekIiuju, a mpyMeHa 4i1. 9 ce ,MoXe
CMaTpaTu TIpUMepOM jIBOjaKe IpUMMeEHe TOpecKor yrosopa“’’ Tymaueme
ayCTpMjCKe CTpaHe ce CBOAY Ha apryMeHT Ja je WiI. 9 CT. 2 JeK/lapaTuBHe
HpUpofe, MOMITO CaMa HaMepa YK/by4MBama WI. 9 MpefcTaB/ba BOBY Yro-
BOPHMX CTPaHa 3a OTK/IabambeM [JBOCTPYKOT eKOHOMCKOT OIIOpe3Bama, JOK
YellIKa CTpaHa cMaTpa fia ce KopecnoHAaupajyha kopekimja Tpeba mpumMeHn-
TV CaMO YKOJIMKO IIOPECK!) YTOBOP CafipXKy K/Iay3yly O KOpeclnoHaupajyhoj
kopekuuju. Y CMmepHuifama o TpaHCpepHUM IieHaMa 3a MY/ITMHAIMOHAI-
Ha npenyseha n mopecke agmunuctpauuje (y mameMm tekcry: CMepHuie)
cy uspBojeHe cnepehe morernkohe y cnpoBobemy mocTymka 3ajemHUYKOT
JoroBapama, a TU4y ce KopecHoHaupajyhe xopekiyje:

® IOpecKMM OOBe3HMIMMA MO)Ke OMTU OfOMjeH MPUCTYI MOCTYIKY
3ajeHITYKOT JIOTOBapama Kajla Cy y INUTamy CIydYajeBM Be3aHM 3a
TpaHcdepHe IieHe,

28 OECD (2022), 184.

29 Pitambar Das, ,Corresponding Adjustment and Its Interaction with the Mutual Agree-
ment Procedure under Article 25 of the OECD Model, International Transfer Pricing
Journal, January/February 2019, 15.

30 Daniel Sandler, Lisa Watzinger, ,Disputing Denied Downward Transfer-Pricing Adjust-
ments, Canadian Tax Journal, Vol. 67, Nr. 2/2019, 281-308.

31 OECD (2019), C(25)-5.

32 Veronika Solilova, Marlies Steindl, ,, Tax Treaty Policy on Article 9 of the OECD Model
Scrutinized®, Bulletin for International Taxation, March 2013, 135.

33 OECD (2022), 186.
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POKOBU YCIIOCTaB/beHM HallMOHA/JIHMM 3aKOHOJABCTBOM MOTY Y4u-
HUTV MHCTUTYT KOpecIoHAMpajyhe Kopekijuje HeIOCTYIIHUM YKO-
JINKO IIOPECKY YTOBOp He npeBasube Te pokose,

IpoIlefiypa MOXKe TpajaTy My>KM BpeMeHCKI IIepIof,

MO>Ke ce JJeCUTH Ja 00Be3HMLM HICY Ha afleKBaTaH HauMH ycMepe-
HM Ha MoryhHOCT ynoTpebe oBe mpolenype u
OZICYCTBO TIpOLiefiypa Koje 61 oproxume miahame ocrnopene mope-

cke obaBe3se, Kao 11 0OpauyHa KaMare 3a BpeMe YeKama JCXOfia II0-
CTYTIKa 3ajeJHIUKOT IoTOBapama.>t

Hac (Das) muctude (BepoBaTHO M 3Ha4ajHUje) HEZOCTATKe MOCTYIIKA
3ajefHIYKOT JOroBapama:

HeMOryhHOCT HOKpeTama IOCTYIKA Off CTpaHe CTalHe IOCTOBHE
jenvuune 6yayhm na oHa yI/laBHOM Huje yK/bydYeHa y II0jaM pe3u-
JieHTa 13 MOPeCKNUX yrOBOPa;

Oynyhu fia je mpaBHM OCHOB 3a BplIee IIPYMapHe KOpeKIlyje Haly-
OHAJIHO 3aKOHOJABCTBO, a HEe MOPECKM YroBOp, IIOCTOje TyMaduea
fla HeMa OCHOBa 32 IIOKpeTame IOCTYIIKA 3ajeIHNYKOT JOroBapama
TOIITO Ce He Pajiil O OIIOPE3NBaky CYIPOTHOM IIOPECKOM YTOBOPY;
(ne)obaBesyjyha mpupogpa ncxosa MOCTyNKa 3a CYACKY BIacCT, ajli I
3a TIOpecKe OpraHe;

HOTEHIMjaTHO HENOlyAapame UCXOla IIOCTYIKA CIIPOBENEHOT Ipef
CY[IOM y CKJIajly ca HAlMOHA/JIHMM 3aKOHOJABCTBOM I IOCTYIIKA
3aje[HIYKOT JIOrOBapama, YKOIMKO Cy 06a IOCTYNKa IOKpeHyTa
MICTOBPEMEHO;

HeMOTyhHOCT pelaBama CUTyalMja Koje YK/bYdyjy BHMIIE Off JiBe
MOPeCKe jypUCAUKIIVjE;

pasnuMyuTa TyMadema IO NUTamby POKOBA 3a NMOKpeTame MOCTYIKa
3ajeTHMYKOT JOroBaparma.

Pesepse Ha wi. 9 cT. 2 cTaBuIe cy Yerka (pesepBucaa je mpaBo fia He
yK/byUyje OBaj CTaB y CBOje YTOBOpe, a/lii OCTaB/ba MOTYRHOCT IperoBapama
0 IIpUMeHM KopecnoHnpajyhe kopekuuje y bona fide cny4ajeBuma), Vtanuja
(pesepBucana je mpaBo Ja NPMMEHN OBaj CTaB CaMO Y CK/Iafly ca IpOIefy-
poM ozpeheHOM WIaHOM KOjU pery/miie MOCTYIaK 3aje[fHIYKOT JOroBapama
y uctoM yrosopy), Aycrpanuja (pesepBucana je IpaBO ajloKanuje HO-
outn mpenyseha y ckmafy ca 3akoHMMa fip)KaBe YTOBOPHUIIE y CIIy4ajy

34  AycTpujcke BIACTM Cy HIp. IIpellO3Haje OBaj MpobreM U omoryhmie mpuBpeMeHy
HOpPeCKy OJAKIINITY 3a BpeMe Tpajarba JyTUX OCTyIaKa y OTpaHIYeHOM 6pojy cTydajeBa,
Kako ce 06Be3HNIM y MehyBpeMeHy He 611 CyouaBaly ca JBOCTPYKVM OIOPE3VBAEM.

35 P Das, 17-20.
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HeaJleKkBaTHMX MH(popmanuja), kao 1 Mabapcka u Cnosenuja (pesepsuiry
IPaBO BpIIema Kopeclnonampajyhe kopekijuje caMo y CIy4ajy fa ce mpumap-
Ha KOpeKIlMja cMaTpa ONpPaBIaHOM).

2. Mopen-konBennuja YH

ITopen Mopen-kouBenuuje OECD, kao cMepHMIa 3a OwmarepanHe
IperoBope Ipy 3aK/bydeny MehyHapomHUX MOPECKUX yroBopa M3IBOjMIA
ce 1 Mopen-KOHBEHIMja O ABOCTPYKOM OIOpe3uBamy nsMehy pasBujeHnx n
3eMajba Y pa3Bojy yCBOjeHa Off CTpaHe YjeIumbeHuX Haluja (y ga/beM TeKCTy:
Monen-kousennuja YH).*® V mutamy je akt xoju, kao u Monien-KoHBeHImja
OECD, HeMa IIpaBHy CHary, a y mnopebemy ca mOM HarlalaBa IPVHIUII
U3BOpa IIpe Hero IPMHIUI Pe3sUEeHTCTBA, IITO je Of 3Hadaja 3a 3eM/be y
passojy.>’

IIpereya manamme Bep3uje Mopen-konseHuyje YH matupa mo 1979.
TOfIHe KaJla je U3[aTo YIIyTCTBO 3a IIPeroBope y OMIaTepasHuM IOPeCcKIM
yropopuma usMehy pasBujeHMx 1 3eMa/ba y pasBojy, a CaMO TOfHY HAaKOH
Iera U IpBa Bep3nja Mopen-kousennuje. Kao u OECD u Mopen-kKoHBeHIIMja
YH je HampeqoBana mapajsenHo ca eKOHOMCKMM JlelllaBamlMa, Te Cy HheHa
YIOTHyHeHa u3fama objaB/buBaHa TOKOM 21. Beka, Takohe mo mpuHIuIy
KOHTVMHYVPAHOT 3aHaB/baba YMECTO CBeOOYXBaTHe pPeBU3je JOKYMEHTA.

»IIpMHIIVIT BaH JOXBaTa pyke“ je IpelMeT perynmcama Wi 9 y obe
MOfie/I-KOHBEHIVje ¥ TO TAaKO Jja CT. 1 pery/miie mpuMapHy KOpeKIyjy foom-
T, a CT. 2 KopecnoHAnpajyhy, Ha ugeHTn4aH HaunH. Pasnuka je y Tome mro
Mopen-konsennyja YH cagpxu u ct. 3 xoju ocrnobaha yroBopae crpane on
crpoBobema KopecnoHaupajyhe kopekumje y clIy4ajy fa je y ApyruM IO-
cTyniuMa yTBpheHo ha je mopecku 0OBe3HMK IPVWIMKOM Bpllema IpyMap-
He KOpeKIlije U3BPLINO MpeBapy, IOCTYNMo rpybo HecaBeCHO WM HaMepHO
HMje ucnyHno o6asese. OBaj cTaB je yBpuITeH y Bepsujy u3 1999. romune.
Jlenapn (Lennard) uctude fa ,,0HUM KOju ce IPOTMBE TOj ofpendu cMarpajy
la KasHe 3a TakBe aKTMBHOCTU Tpeba fma 6yny obesbebhene sakoHoM n fma
AIBOCTPYKO OTOpesyBatbe He Tpeba fa ce mpuMenyje de facto xao mopaTHa
KasHa.

Komentap Mogen-konsennuje YH ce uspuunro nosusa Ha KomeHnrap
Mogen-xousenunje OECD y cBoM Hajehem feny. OH HMje TaKO ONMIIMPAH U

36  United Nations, Model Double Taxation Convention between Developed and Develop-
ing Countries, New York, 2021, goctymHo Ha apgpecu: https://financing.desa.un.org/sites/
default/files/2023-05/UN%20Model_2021.pdf, 11. 7. 2024.

37  United Nations (2021), iii.

38 Michael Lennard, ,,The UN Model Tax Convention as Compared with the OECD Model
Tax Convention — Current Points of Difference and Recent Developments®, Asia-Pacific
Tax Bulletin, January/February 2009, 8.
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nerabal kKao OECD Bepsuja. Vnak, HajsHauajHMje OFPEIHNUIE HUCY IPEIyIl-
TeHe TyMadewy, Beh cy jacHo HasHadeHe (HIIp. la HeMa pedy O CeKYHJAPHOj
KOpEKLUjI, /ja YTOBOPHE CTpaHe MMajy CI0oOOAy y OLIeHM OIpaBHAHOCTU
U BMUCHHE INPUMapHe KOpeKLyje, y C/Iy4ajy NMOTEeHLMjaJIHMX Hecyrnacuua
ynyhyje Ha mocTymak sajemHuukor morosapama u cmmduo).>’ CBoj -
HJ IleyaT, KapaKTepUCTUKY 3allTUTe MHTepeca 3eMaba y pas3Bojy Mopen-
koHBeHIMja YH je mama y komeHTapy Ha CT. 2 Harnamasajyhm gma semsbe
y PpasBojy MOry mMaTy Npo6ieM ca BUCOKMM TpOLIKOBMMA peanysalnyje
ofpenbe o KopecroHANpajyhoj Kopekuuju, Te ga 61 To MOrao OUTK pasjor
HeyK/byulBaIba OBe ofjpefide y cBOje yroBope, JOK 61 C Apyre cTpaHe 6110
HI0>KE/bHO HheHO YK/by4MBakbe jep je OHa MeXaHM3aM 3a ClpeyaBambe €KOHOM-
CKOT JBOCTPYKOT OIIOp€3MBah-a, IITO je Y AYXy U LM/by IOPECKUX YyroBOpa.
[Ipensor 3a pelraBame OBe HefoyMulle jjaje y MoryhHocTu 3ameHe pedn
»Tpe6a“ (shall) peyjy ,moxe“ (may) y ct. 2 w1. 9. OBO MOXe [je/IoBaT! Kao
mobap KOMIIPOMINC, ali ca ipyre CTPaHe, Y BEMKOj Mepy yMamyje obaBe3y
Apyre yroBOpHe CTpaHe [a M3BPIIN KOPeCHOHAUpajyhy Kopekiujy, Tj. Lumb
KOHBeHI[Mje 1 Aa/be Hehe OMTHU MCIyHeH jep OM OBaj CTaB MOrao IIOCTaTH
CaMo ,,MPTBO C/IOBO Ha Hamupy .

3. Perymatusa EBponcke yHuje

Ocum OECD u VYH, opraHusauuja Koja je yIOXWIa Halope Ka
pelaBamy HpobreMa eKOHOMCKOT IBOCTPYKOT OIOpe3VBarba y3POKOBAHOT
IIPUMapHOM KopeKijoM je u EBporicka yuuja. Kaxo cy ,,uetupn cno6ome 4
(cmobopa xperamwa fobapa, byAM, YOIyra M KaluTala) jefaH of HOCTY/Ia-
Ta Ha Kojuma nouusa EY, gBocTpyko onopesusame je 3Ha4ajHa IperpeKa y
ofHOCUMa M3Mely IOBe3aHNX /MIa Koja IpUIAajy pasINuuTUM 3eM/baMa
YWIaHNIAMA.

AKTMBHOCTM Ha M3pajM aKTa Koju 6u perymucao oBy martepujy y EY
Cy samouere joul cpegyHoM ‘70-ux roguHa 20. Beka, ga 6u ce 23. 7. 1990.
TOfHE TIPENIO3N AUPEKTHBE TPeTBOpwIM y MehyBmamuuy koHseHpmjy*!
~ Ap6urpaxuy koupenuujy (Arbitration Convention).*? Koupenumja je

39  United Nations (2021), 299-305.

40  European Union, Consolidated Version of The Treaty on the Functioning of the Europe-
an Union, Official Journal of the European Union, C-202/47, 2016, [OCTYIIHO Ha afpecu:
https://eur-lex.europa.eu/resource. html?uri=cellar:9e8d52e1-2c70-11e6-b497-01aa75e-
d71a1.0006.01/DOC_3e&format=PDF, 11. 7. 2024, 4. 26.

41 European Commission, Transfer Pricing and the Arbitration Convention, focTymHO Ha
appecy:  https://taxation-customs.ec.europa.eu/transfer-pricing-and-arbitration-conven-
tion_en, 11. 7. 2024.

42 Convention on the elimination of double taxation in connection with the adjustment of

profits of associated enterprises — Arbitration Convention (90/463/EEC), gocTynHO Ha
anpecu: https://eur-lex.europa.eu/eli/convention/1990/436/2014-12-14, 20. 7. 2024.
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IPBOOMTHO YCBOjeHa 3a IepUOJ BaXkewa Off IIeT TOfiMHa, Te je crora 25. 5.
1999. ropuse ycBojeH IIpoTokon o ApOUTpa)KHOj KOHBEHLIM)I KOjI je paTu-
¢ukoBaH Tex 2004. rogyuHe Off CTpaHe CBUMX TAJAlIBUX 3eMasba WIAHNIIA.
Cspxa IIpoTokona je ayToMaTcKu IpoAy>KeTak Bakewa KoHBeHIUje 3a Ha-
PeqHMX TeT TOfVHA YKOIMKO Ce ApKaBe YIaHUIEe He YCIPOTUBE.

Yn. 4 cr. 1 ApburpakHe KOHBeHLMje, CIMYHO WI. 9 cT. 1 Mopen
koHBeHIje OECD, ycrioctaBba MOTyhHOCT Bpllielba IIpUMapHe KOpeKiiije.
Y. 5 saTuM mpomnucyje Ipouenypy y Kojoj gp>KaBa YTOBOPHMIIA KOja HaMe-
paBa [la M3BPIIM NPUMAPHY KOPEKIMjy JOOUTH IMpPaBHOT JNIA IOf, HEeHOM
HIOPECKOM jYPUCAVKIIVjOM Hajiipe obaBelITaBa 0OBe3HMKA O TAKBOj HAMEPH,
Kako 0¥ My fajia NpWINKY Jja 06aBecTH CBOje MOBE3aHO IPABHO JIMIE U3
ApyTe jypUCAUKIIUje, KA0 U HBeHe MOpecKe OpraHe. YKOIMKO ce CBU Cy6jeKTn
KOjU Y4eCTBYjy Y OBOM IIOCTYIKY ycaIjace ca IpeijioroM, HeMa Imorpebe
3a Ja/boM NIpMMeHOM mocTynka. KoHBeHumja mame ymyhyje Ha mocrymak
3ajeJHMYKOT JJOTOBapama y C/Iy4yajy Helloflyfiapamba CTaBOBa 10 NUTakby KOH-
KpeTHe KOpeKIluje, a y CIyJajy Heycrexa IOCTyIKa popMupame CaBeToNaB-
He Komucuje (advisory commission) pamu pemasarma npobnema.** Hajseha
IPeJHOCT OBOT IIOCTYIIKA y OHOCY Ha mocTtymak mnpegsuben Mopen-
koHBeHIjoM OECD je TO fa mpuMeHa IpaBuIa Cafp>XKaHuX y ApOUTpakHOj
KOHBEHIIVj! IpefBuba pe3ynITaT Koju eMMIHHAIIE JBOCTPYKO ONOpe3uBarbe
y IIPONMCAaHOM POKY, JOK Yy JPYTOM C/Ty4ajy TO HMj€ PErylIuCcCaHo.

ApbutpaxHa KOHBeHIMja AepuHuIIe u ogHOC u3Mehy 3ak/bydeHMX
HOPEeCKMX yTOBOpa M CBOjUX Ofipeioy, Harnamasajyh 1a weHy 3axTeBy Hehe
YTULIATH Ha UCIIyHelbe MMpPer CIeKTpa obaBesa Koje ce TUYY elMMMHALje
IBOCTPYKOT OIIOpE3NBamba y CIy4ajy KOpeKiuje JoOOUTU MMOoBe3aHMX NI, a
KOje Cy IpONNCaHe APYTMM KOHBEHLIMjaMa MM HallMOHa/JHMM 3aKOHOJaB-
CTBOM YTOBOPHMX CTpaHa.

»IIpuMeHa ApOuTpakHe KOHBEHIIMje Ha CIIOPOBeE Y Be3U TPaHCPEepHUX
1eHa je IToKasaza Mazno eukacHoctn y mpakcir.“*® Kaxo us tor pasmora, Tako
u 360r yBehaHe moTpebe 3a pelaBameM IIOPECKMX CIIOPOBA KOjU He CIajajy
y moMeH TpaHChepHNX IleHa ¥ eKOHOMCKOT JIBOCTPYKOT ONope3uBama, 10.
10. 2017. ropmue je ycojeHa u Jlupextusa 2017/1852 o mMexaHU3sMMMa 3a
pelaBame NOPECKNX CIopoBa y EBpOICKO] yHI/[jI/[.47 Y meHOj mpeambym

43 To cy 6une: Benruja, lancka, Hemauka, Ipuka, [llnannja, ®@paniycka, Vipcka, Nranuja,
Jlykcem6ypr, Xonauauja, Ilopryran, Bennka Bpuranuja, Ayctpuja, ®@uncka u IlIBencka.

44  Convention on the elimination of double taxation in connection with the adjustment of
profits of associated enterprises — Arbitration Convention (90/463/EEC), un. 7 ct. 1.

45 V. Solilova, M. Steindl, 135.
46  A. Falendysh, 30.

47  Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution mech-
anisms in the European Union, mocTymHo Ha appecu: https://eur-lex.europa.eu/eli/
dir/2017/1852/0j, 12. 7. 2024.
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je nameby ocranor HaBefeHO Aa je mpouec npahemwa MMIUIeMeHTanuje Ap-
OuTpakHe KOHBEHI[Mje OTKPUO HEJOCTATKe, IIOTOTOBO Y IOI/IERY IPUCTY-
NAYHOCTU MpOIefilype, Kao M HeHOr Tpajama M epukacHoctu. O 3Hauajy
OBE TeMe TOBOPM M TOfiaTak fia je TpeHyTHO y EY y mocTynky pemaBama
oko0 900 mocTymaka y Be3u ABOCTPYKOT OIIOpe3NBama, Kao U fia je BIX0Ba
IpolelmeHa BpefHOCT oko 10,5 mMunujapau eBpa.®® Omcer [lupexruse je
wpy y nopehemwy ca ApOUTparKHOM KOHBEHIVjOM, IIPOLIEAype pelaBarmba
CIIOpOBa Cy KOHKpeTM30BaHe 1 3Ha4ajHO yHamnpebeHe, a mpoiemyje ce fa he
BpPeMEHOM IIpey3eTy IpyUMaT, Te fa he mbeHe MPefHOCTM 3HAYAJHO YTUILATI
Ha OTK/Ialbarbe ABOCTPYKOT OIOpesyBamba.

Xapmapu (Hadari) HaBOgM Kako IIOCTyNaK apOUTpake 3axTeBa
yHanpebera 1 mopeckum 006Be3HHUINMMA TIpeNIOpydyje Y3Ap)KaBatbe Off mpa-
Ba Ha Kopuinhere MpaBHNX IeKOBA MPOIMCAHNX HAI[IOHATHUM 3aKOHO/aB-
CTBVIMa, TIOJ] YCJIOBOM ,,J1a Cy CadyBaHa HUX0Ba IPOLeypaTHa IIpaBa TOKOM
apbuTtpaxke 1 1a je M36eTHYTO JBOCTPYKO OIOpe3MBambe.

MebyTnm, mocrabmpa ce muTame ,Ja a1 NpuMapHo npaBo EY moxe
outn edukacumja ANTEPHATIEA TIOpECKIM oOBesHMIMMA Kako 61 n3bernn
nopecko onTepehere“’ 1 TO yCTeN YMHEHNIIE 1A CE ,,eKOHOMCKO IBOCTpY-
KO OIOpe3VBambe Y3POKOBAHO AVICKPVMMHATOPHMM IIpPaBW/IMMa HAIMIOHAJI-
HUX 3aKOHOJ[ABCTaBa MOYKE CMaTPaTy OTPaHMYEHeM OCHOBHMX Crro6oma. !
ApryMeHT y KOPMCT OBe Te3e CBAKaKoO je JUCKPMMUHATOPHM KapakTep
Helpu3HaBamba KOPEeCIOHAMpajyhe KopeKIyje o cTpaHe jefHe 3eM/be 4Ia-
HMLle, TI0 OCHOBY IIpMMapHe KOpeKIMje M3BpIIEHe Off CTpaHe Apyre 3eM/be
ygaHune Oyayhm fa rpyma koja mociyje y OKBUPY TpaHMLA jeSHE 3eM/be
He 61 OMIa M3TI0XKeHa CIMYHOM JOJATHOM IOPECKOM omTepehemy, a mTO
IpecTaB/ba CYNPOTHOCT CIOOOAM OCHMBama. Vmak, IoCToje M apryMeHTH
IpOTUB: C1060Jja OCHYUBAMKA Ce HE MOYKE CMAaTPATH 3aXTeBOM 3eM/bM WIAHM-
IV Ja y3Me y 003up Mmopecke MOCIeAuIe HAcTae Y APYTroj 3eM/by WIAHNIN,
OJICYCTBO KOpecHOoHAMpajyhe Kopekijuje je pesynTaTr 4yyucTe HeycarlalleHo-
CTM WIM TIOCTIENINIIA TIapasielHe TIPUMEHe IpaBa Ha OIOpe3VBaibe,’” -
CKPMMMHATOPHA OTPaHIYerba Ce MOTY TIPAB/IATH jABHUM MHTEPecoM.> Bypjak

48  European Commission, Resolution of tax disputes in the European Union, gocTynHo Ha
anpecu: https://taxation-customs.ec.europa.eu/taxation/company-taxation/resolution-tax-
disputes-european-union_en, 12. 7. 2024.

49  Yitzak Hadari, ,Compulsory Arbitration in International Transfer Pricing and Other Dou-
ble Taxation Disputes®, 2009, noctynHo Ha apgpecu: https://ssrn.com/abstract=1483621,
14. 11. 2024, 12.

50  Annika Soom, ,Does the European Union Primary Law Require Member States to Make
Corresponding Adjustments?;, EC Tax Review, Nr. 2/2020, 98.

51 Ibid., 99.
52 Ibid.

53 Svitlana Buriak, Raffaele Petruzzi, ,Transfer Pricing Rules under the ECJ’s Scrutiny:
Green Light for Non-Arm’s Length Transactions?*, International Transfer Pricing Journal,
September/October 2018, 353.
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(Buriak) n Iletpyun (Petruzzi) 3ak/bydyjy Aa ,KOpeKIjyje 10 OCHOBY TpaHC-
bepHuX IleHa Tpeba fla ce IPUMeYjy caMo Kako 61 ce usbere mpekorpa-
HIYHE TPaHCaKIMje M apaH)XMaHM KOju HapyllaBajy yjeqHadeHy aloKalujy
IpaBa Ha ONOpe3uBaibe MmpeMelnTameM nobutn,** gox Cym (Soom) mcru-
Je Jla Cy KOpeKIMje MopecKe OCHOBMUIIE ,KpIIeHwhe CI000e OCHNMBAMKbA, ajn
fla je TaKaB HeraTMBAaH YTULdj IPUXBAT/bMB paiu 60pbe MpoTuB abysuBHe
npakce.“>> 360r Tora ce He MpeNOpydYyje MOTpara 3a MPABHOM 3aIUTUTOM
nomohy npumene ofpen6u npumapHor npasa EY.

4. BEPS uaunujatusa

Wuctpymentn mehyHapopnor mopeckor mpasa apyre monmoBuHe 20.
BeKa, Ha yeny ca Mopen-konBeHunjomM OECD, foHeny cy 3HauajHe HOBUHE Y
oBoj obrmactu. Ibuxoa yyora ce npe orneaa y cucteMaTusanujy, yHampehemwy
n peduHMcamy nocrojehux mpaBmia, Kao U JjaBamby CMEPHMIIA 3a HUXOBY
IpUMeHyY, Hero y yBohewy HoBuX. IIOTIyHO Apyraumju mpuCTyII, 3aCHOBaH
Ha HOBUM IIpaBM/IMMa Koja IWbajy ofpebeHe rpyme o6Be3HMKA IOCTAo je
obenexje nepruopa Koju nountse 2013. rogune ycBajambeM BEPS axijyoHor
wiaHa (y fabeM TeKCTy: AKIMOHM IUIaH) of ctpaHe 3emaba OECD n I20
Koju je campxkao 15 aximja.’ ,Illupoko je mpuxsaheno pasymesame ja
3eM/b€ Y Pa3BOjy HUCY MMajie aKTUBHY y/lOry y Kpeupamwy BEPS axkuyonor
IJIaHa, IUIaHa KOji je Ha Kpajy oOyXBaTMO Mepe Koje ofrosapajy Opurama
pasBUjeHuX 3eMapa.”

HajsHauajHuju MOTMBM 3a IOKpeTale OBaKBe MHUIMjATMBe OMMM Cy
CIIO3Haja pa3Mepa IyONMTaKa MOPeCKUX IPUXOfA IO OCHOBY IIOpe3a Ha Jio-
OUT y3pOKOBaHNX arpecUBHVM IIOPeCKMM IUIaHMpameM, Kao ¥ TeXma Ka
oropesyBamby y jypUcAMKIMjaMa ITie Cy KOHIIEHTPJMCaHe eKOHOMCKE aKTUB-
HocTu. ITocToje mporieHe, 6a3upaHe Ha pasIMYUTAM U3BOPYMA, A TTI006ATHI
rybuTak mopesa Ha JOOMUT y3pOKOBaH IIpeMelITameM gobutu (profit shifting)
usHocy 4-10% yKyNnHUX IpMXOfia Off Iopes3a Ha JoOuT, mro 3a Hip. 2019.
TOAVIHY MOXXE M3SHOCUTM ¥ [I0 247 Munujapau nomapa.”® O 3Ha4ajy OBOT
HopecKor 06/1MKa TOBOpY ¥ IOAATaK Jja Cy NMPUXOAM Off Iopes3a Ha JOOUT

54 S. Buriak, R. Petruzzi, 360.
55 A. Soom, 103.
56 OECD, Action Plan on Base Erosion and Profit Shifting, OECD Publishing, Paris, 2013,

IOCTYIIHO Ha agpecu: https://www.oecd-ilibrary.org/taxation/action-plan-on-base-erosion-
and-profit-shifting 9789264202719-en, 12. 7. 2024.

57  Andrea Riccardi, ,Implementing a (global?) minimum corporate income tax: an assess-
ment of the so-called ,,Pillar Two" from the perspective of developing countries®, Nordic
Journal on Law and Society, Vol. 4, Nr. 1/2021, 8.

58 Felix Hugger, Ana Cinta Gonzélez Cabral, Massimo Bucci, Maria Gesualdo, Pierce
O'Reilly, ,,The Global Minimum Tax and the Taxation of MNE profit, OECD Taxation
Working Papers, No. 68, OECD Publishing, Paris, 2024, gocTymHo Ha appecu: https://
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KOpIIopaljyja IpOCe4YHO U3HOCUIN OKO 15,1%>° YKYIHUX IIOPECKUX MPUXOa
y 2020, omHOCHO OKO 17,2% y 2021. rommmu.®

Moxe ce pehn pa je cer mepa mokpeHyT BEPS akIMOHUM IUIAHOM
Haj3HaYajHUja IpoMeHa y Mel)yHapoJHOM OpecKoM IIpaBy jOII Of yCBajamba
Mopen-kousennuje OECD. Mepe fedunncane kpo3s pemena [IBa cry6a (Two
Pillar) nokpeHya cy 1 IMTamba KOMIATUOVIHOCTY €A TPaAVIIMIOHATHUM VH-
CTUTYTUMa MeDhyHapomHOr mopeckor Ipasa (ca KpeauToM 3a yurehenn mo-
pes, ca KopecoHupajyhoM KOpeKIjoM U IPUHIIUIIOM ,,BaH JOXBaTa pyke",
MHCTPYMEHTMMA 32 CIIpedaBambe yTalbeHe KalnuTaausanyje, uTh,.).

a) Myniaunaitiepanta KOH8eHUUja

Ilop okpwbeM ocTBapema umba 15. aknuje, 24. 11. 2016. ronuse je
ycBojeHa MynTunarepanHa KOHBeHIIMja 3a IPUMEHY Mepa Koje ce y LUbY
CIIpedaBama epo3lje Iopecke OCHOBMIIE U IIpeMellTama JOOUTH OJHOCe Ha
nopecke yrosope (y fasbeM TeKCTY: MynTunatepanta 1<0H13eHu]/1ja),61 KOjoM
ce yBOJIe IBa MMHUMA/THA CTaHJApAa: CIpevaBarbe treaty shopping 3noymorpe-
6a u yHampeheme mocTyInka 3ajefHIYKOr oroBapama.’” MynTIaTepaaHoj
KOHBEHIVj! je VHUILMjaTHO NPUCTYIWIO 68 jypuCAMKLIMja, a O HOBeMOpa
2024. ropune je 6wiao 104 mormmcHmie.”” OCUM IITO YBOAM VHOBaTMBHU
INPUCTYI MYITWIATEPANIN3My Y MOpPeCKOM IpaBy ((rIeKcMOMIHOCT Koja ce
or7Iefila Kpo3 JOCTaB/bambe CIICKOBA IOPeCKNX YTOBOpa Ha Koje ce IpMMemyije,
CICTEM CTaB/bamba pe3epBu 1 ofabupa Mehy anTepHaTnBama), oHa ce 6aBu U
Io6po MOo3HATUM IpobreMuMa, Kao IITO je KopecrmoHAaupajyha Kopekiuja,
KOja je IpengMeT perymicama 4. 17. Myntunarepanna KOHBEHIMja IPaBHY
CHAry cTu4e Kpo3 IOCTyIaK paTudukanuje.

www.oecd.org/en/publications/2024/01/the-global-minimum-tax-and-the-taxation-of-
mne-profit_2c3d9f9d.html, 12. 7. 2024, 24.

59 OECD, Corporate Tax Statistics, OECD Publishing, Paris, 2023, goctynHo Ha appecnu:
https://www.oecd-ilibrary.org/taxation/corporate-tax-statistics-2023_f1f07219-en, 13. 7. 2024,
13. VictpaxkmBame ce ocnama Ha nogatke u3 2020. roguHe Koju ykbydyjy 116 semama.

60 OECD, Tax Administrations 2023: Comparative Information on OECD and other Advanced
and Emerging Economies, OECD Publishing, Paris, 2023, goctymno Ha ampecu: https://
www.oecd.org/en/publications/tax-administration-2023_900b6382-en.html, 13. 7. 2024, 32.

61 OECD/G20, Multilateral Convention to implement Tax Treaty related measures to pre-
vent Base Erosion and Profit Shifting, Paris, 2016a, gocTynHo Ha agpecu: https://www.
oecd.org/content/dam/oecd/en/topics/policy-sub-issues/beps-mli/multilateral-convention-
to-implement-tax-treaty-related-measures-to-prevent-beps.pdf, 12. 7. 2024.

62 OECD/G20 (2016a), 13, 25.
63 OECD, Signatories and Parties to the Multilateral Convention to Implement Tax Trea-
ty Related Measures to Prevent Base Erosion and Profit Shifting, goctynno nHa agpecn:

https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/BEPS-mli/BEPS-mli-
signatories-and-parties.pdf, 10. 11. 2024.
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Y. 17 cT. 1 je UCTOBETHOT cafprKaja Kao 1 WiI. 9 cT. 2 Mopie/1-KOHBeHLIMje
OECD, T1j. oH yBOAM MHCTUTYT KopecnoHpupajyhe kopexumje. Cr. 2 mc-
TOT WIaHa IpeACcTaB/ba T3B. KIay3yly O KoMmarubwmaHoctu (compatibility
clause)®* xojom ce mpemsuba ma ce cT. 1 mpuMemyje yMecTo MMM y OFCY-
CTBY opepnde o KopecoHAupajyhoj kopekiuju. Yiora kiaysyse o KOMIIATH-
OMITHOCTH je ,eKCIUMIMTHO ofpehuBame ogHoca usMely MymTunarepanHor
MHCTpYMeHTa U moctojehnx Gummarepanumx mopeckux yropopa.“s® Tosump
(Govind) n Iucron (Pistone) 3aK/by4yjy Aa ,yMecTO Jja ce NpUMeHYjy OIl-
IITa IpaBWIa MehyHaponHOr jaBHOT IpaBa, Kao INTO Cy lex posterior v
lex specialis, xoja moBofe HO HeyjeqHauyeHe HpPUMeHe, IPUCTYI YCBOjeH Y
MyntunatepanHoj KOHBEHIVHU KOjy KOPUCTY U3PUYNTE 1 crienurIHe Kia-
y3y/lie 0 KOMIATMOWIHOCTM y CBAaKOj OfpenOM, IpecTaB/ba MpaBy IIyT 3a
pemaBame KOHQMMKaTa ca TopeckuM yrosopuma.“®® O6anmo (Obando) je
CTaBa Ja ,KJIay3yJae O KOMIATMOWIHOCTY y MynTuiaaTepanHoj KOHBEHIVjI
npate fyx lex posterior mpuHunma, 6ynyhn na HaBome ma oppenbe MynTu-
NaTepaHe KOHBEHILMje MMajy IIPUMAT Y OFHOCY Ha mocTojehe oxpenbe mo-
peckux yropopa.“

Y cr. 3 u 4 un 17 ce orrega ¢ekcubmwiHocT MynTunaTepanHe
KOHBeHIMje Koja mpensuba mpaBa Koja NMOTHMCHMIlE MOTY Ja Pe3epBUILIY
Kako 01 ycBojuie ofipen0y Ha HauMH KOjy HajBUILIe Oofrosapa rnocrojehum
OvtaTeparHUM YrOBOPYMA.

Kaga je y mnmramy kopecnonpupajyha kopekuwmja, Mynrunate-
paHa KOHBeHIVja He mpenBuba HOBM MeXaHNU3aM 3a OTK/Iambame J[BO-
CTPYKOT OIIOpe3VBamba, alM y 3HA4ajHOj Mepy [OUPUHOCK e(UKACHOCTU
MMIUIeMeTalyje oBe Mepe y mocrojehy Mpexxy 6umaTepanHux yroBopa Koju
je mo cafia HUCY caZp>Kamn.

64 OECD/G20, Explanatory Statements to the Multilateral Convention to Implement Tax
Treaty Related Measures to Prevent Base Erosion and Profit Shifting, 2016, gocrymso
Ha apapecn: https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/beps-mli/
explanatory-statement-multilateral-convention-to-implement-tax-treaty-related-measures-
to-prevent-beps.pdf, 20. 7. 2024, 53.

65 [ejan Ilonosuh, Topmana Vimuh-Ilonos, ,3Hayaj u edextn BEPS Myntunarepanne
KOHBeHIIIje Y MehyHapogHOM mopecKoM IpaBy', 360pHuk pagosa IIpasHoi gaxynitieiiia
y Huwy, 6p. 75/2017, 26.

66  Sriram Govind, Pasquale Pistone, ,The Relationship Between Tax Treaties and the Mul-
tilateral Instrument: Compatibility Clauses in the Multilateral Instrument®, The OECD
Multilateral Instrument for Tax Treaties: Analysis and Effects (eds. Pasquale Pistone, Alex-
ander Rust, Josef Schuch, Claus Staringer), Wolters Kluwer, Alphen aan den Rijn, 2018,
136.

67 Roberto Ramos Obando, Reservations and Compatibility Clauses in the Multilateral
Instrument: Overcoming New Interpretative Challenges, 2017, goctymHo Ha afpecu:
https://lup.lub.lu.se/luur/download?func=downloadFileérecordOld=8910772¢fileO
1d=8910773, 16. 11. 2024, 31.

650



Ynora xopecrionaupajyhe kopexuuje go6utn

6) Ognoc tpasuna [Ipyioi citiyba u xopeciiongupajyhe kopexuuje

O yrunajy BEPS npojekTa Ha TpajuIMOHaTHe MHCTUTYTe MebyHa-
POIHOT IIOpPeCcKOTr IIpaBa NOBO/BHO OBOPM MOJATaK fia cy of 15 akumja ca-
Op>XKaHMX Y AKIIMOHOM IUIaHY 4YaK ceflaM Kao O4YeKMBaHM MCXOf] IIpefBuiere
usMeHe Mopen-kousennyje OECD, a yak net n3Mmeny CMepHuna (Heke of
BUX 06a 1okyMenTa).®® TIporena je a je MynTumaTepanHa KOHBEHIMja 10
Mapta 2023. rogyHe yTuiaaa Ha 4ak 1850 mocrojehnx mopeckmux yr0130pa.69
HaxkoHn meHor ycBajama 2016. ropuHe, cnefehy 3HauajaH momak HoHena je
2021. roguHa n pemema u3 138. [IBa ctyba (Two Pillar Solution) moroBopena
ofi crpane VIHknysusHor oksupa 3a BEPS (Inclusive Framework on BEPS).70

Do6anman 3Ha4aj OBOT KOHIIENTA ce OI7iefla ¥ Y YMibeHuny aa je 2016.
ropuHe 611710 82 wiaHuie VIHK/Iy3MBHOT OKBUPA, JOK IaHAC 0Baj 6poj M3HOCU
147, 1j. He 6aBe ce caMoO pa3BMjeHe 3eM/be TOpyhuM mopeckuM npobaeMnma,
Beh ce y 6GMTKY yK/byuno u Benuku 6poj semmba y passojy.’ ! Vnak, Pukapmu
(Riccardi) HaBOmM Ha ,eBonynmja u nopena MehyHaponHe mopecke mebare y
npuctyn IBa ctyba, a caMuM TUM 1 HacTaHak [Ipyror cTy6a, jacHO ofroBa-
pa MOpecKoj MONMUTULIM Majle, alu MohHe, TpyIe 3eMasba. ¥ TOM KOHTEKCTY,
pe/eBaHTHO je HanoMeHyTH fia je GloBE makeT MHUIMjaTHO HIPEJIOKEH Of
CTpaHe IBe Be/lMKe eBpoIIcKe cue, Hemauke u OpaHIycKe, M MHCIMPUCAH je
MepaMa YCBOjeHUM Y HalMOHaNTHOM 3akoHopaBcTBy CAJl y menem6py 2017.

roguue.’?

Iwe IlpBor cry6a (Pillar One) je peanokauuja npaBa ONOpe3NBama
npoduTa Ka OHUM jypUCAMKIMjaMa ¥ KOjiMa ce Hajase notpouraun (market
jurisdictions), nok je Ipyru cty6 (Pillar Two) OKpeHyT Ka yCIIOCTaB/bamby MU-
HYIMa/THOT HIMBOA OIIOpe3yBama mopesoM Ha nobut (Global Minimum Tax -
GMT).”> ®opmania nHImMeHITa pemmema [[Ba cTy6a ycMepeHa je Ka BeTMKIM

68 OECD (2013), 29-40.

69 OECD, Tax Policy Reforms 2023 OECD and Selected Partner Economies, OECD Pub-
lishing, Paris, 20231, mocTymHo Ha appecu: https://read.oecd-ilibrary.org/taxation/tax-
policy-reforms-2023_d8bc45d9-en#paged, 13. 7. 2024, 47.

70 UWnknysuBHu oxsup 3a BEPS je ycnocraBmeH y jyHy 2016. y KjoTy y Jamany Ha
OCHOBY MHMIMjaTHBe 3eMa/ba 120 ca Im/beM M3Ipafse OKBMpa Koju he ykmydunmTu
CBe 3alHTEpecOoBaHe 3eM/be M jypUCAMCKIIMje, a IOCeOHO OHe Yy pas3Bojy, Kako 6m
PaBHOIIPaBHO y4YeCTBOBaJe Y MMIIEMEHTALIM)V U Pa3BOjy HOBMX Mepa y okBupy BEPS
axTuBHOCTH. Ha Taj HaumMH ce cTBapa cTabwIaHOCT y MehyHapogHOM IOpecKoM IpaBy
6ynyhu fa je mpaeja ma HOBOYCIIOCTaB/beHe Mepe He 3acCTyIajy MCK/bYYMBO MHTepece
PasBUjeHNX 3eMajba, HETO U 3eMajba y PasBojy.

71 Members of the OECD/G20 Inclusive Framework on BEPS, mocrymHo Ha ampecn:
https://www.oecd.org/content/dam/oecd/en/topics/policy-issues/beps/inclusive-framework-
on-beps-composition.pdf, 13. 7. 2024.

72 A. Riccardi, 14.
73 OECD (20231), 45.

651



Mara Vimh (ctp. 632-676) IInll 4/2024

r106aTHUM MYITHMHAIOHATHUM KOMIIaHMjaMa, Oyayhm ma cy mocmenm-
Ile arpecUBHOr IIOPECKOT IUIaHMpamba YIpaBO OBMX CybjekaTa MaTepujalHO
HajaHavajHuje. CybjekTy Koju momiexy npasmwmmma IIpBor cryba cy oHu
41ju je robanHy npomet Behu o 20 Munujapay eBpa u uMajy npopuradmi-
HocT usHaz 10% of mpuxopa, oK ce mpaswia Jpyror cty6a ofHOce Ha 06Be-
3HVIKE YUj)i TORUIIbY IPUXOJ UCKa3aH Y KOHCOMUOBAaHUM (MHAHCUjCKUM
M3BEIITajIMa MAaTMYHOT MPABOT JIMIA TpeMaiyje 750 mummona espa.’? Ha
Taj HAYMH Cy Mepe yCMepeHe Ka Majoj Tpymm oOBe3sHNKa Koju Hajyerrhe
npuberaBajy arpeCBHOM IOPECKOM IVIaHMPamY, TOK je BeTUKM Opoj Mambux
cybjexara ocmo6oheH JORATHNX aMUHICTPATUBHMX TPOIIKOBA.

Hasapo (Navaro) uctude pma je OECD peneHmjama 3acTymao Ipu-
MeHy IpMHLUIIA ,BaH JOXBaTa pyke“ JOK ra TOTOBO CBe 3eM/be HICY IO-
Yesle NIPYMEBNBATY, a pellleuMa u3 J[Ba cTyba ce OH HamymuTa, Moce6GHO
npaBwimMa IIpBor cryba Koja ajoKalujy MOXOTKAa MYITMHAIMOHATHUX
KOMITaHMja 3aCHUBAjy Ha GOPMy/M KOjOM Ce IIPaBO Ha OIOpe3VBambe aIoIN-
pa jypuciauKIyjaMa y KojuMa je JOXOJaK HacTao.

Ipyru cty6 je ycrmocrasuo cnenehe:”®

e 1Ba mrobanHa mpaswia, npensubeHa ga 6yay eo HalMOHATHOT 3a-
koHopaBctBa (Global anti-Base Erosion Rules — GloBE rules): npaBu-
JI0 0 YK/byuuBamy mnoxotka (Income Inclusion Rule - IIR) n npaBu-
JIO 3a CIIy4aj mpeHucKor onopesuBama (Undertaxed Payment Rule
- UTPR) n

o TIpaBMIIO O MOAIOKHOCTHU Tope3y (Subject to Tax Rule - STTR) xoje
61 610 YK/bYUI€EHO Y ITOpeCKe YTOBOpe.

[IpaBuio o yK/pyuMBamy HOXOTKA YCIOCTaB/ba [JOIUIATHU IIOpe3 Y
3eM/bMl Pe3NIEHTCTBA MATMYHOI INPABHOT JIMIIA, [I0 OCHOBY HNCKO OIIO-
Pe30BaHOT JJOXOTKA 3aBMCHOT IpaBHOr /mia. Odekyje ce /ja 0OBO IIPaBUIIO
,0y/le MUHIMAaJTHO TIPMMeHeHO Off CTpaHe 3eMasba y pasBojy.’’ IIpaBuio
3a C/Iy4aj IPeHNUCKOT OIopesyBarmba OCIIOpaBa Of0NUTKe WV 3aXTeBa jefHaKa
nputarohaBama pajy MpOLIMpeHha HICKO OIIOPe30BAHOT JOXOTKA 3aBJMCHOT
IPaBHOT /IMIIA KOjU HMje IpefMeT OIope3NBama y CKIafy Ca IPaBUIOM O
YK/bY4MBambYy JOXOTKA.

74  OECD/G20, Statement on a Two-Pillar Solution to Address the Tax Challenges Arising
from the Digitalisation of the Economy, OECD/G20 Base Erosion and Profit Shifting
Project, 2021a, foctynHo Ha ampecu: https://www.oecd.org/content/dam/oecd/en/topics/
policy-issues/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-aris-
ing-from-the-digitalisation-of-the-economy-october-2021.pdf, 16. 11. 2024, 1-4.

75  Aitor Navaro, ,The Multilateral Instrument (MLI) and Transfer Pricing®, Working Paper
of the Max Planck Institute for Tax Law and Public Finance, No. 2024-01/2021, 807-808.

76  OECD/G20 (2021a), 3.
77  A. Riccardi, 21.
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IIpaBuno 0 MOAIOKHOCTY TOPE3y je MPaBWIO IpeMa KojeM fp>KaBa
U3BOPA YCIOCTaB/ba OTPAaHMYEHO ONOPe3UBalbe MOjeUHNX CTaBKM JOXOTKa
Ha M3BOPY, @ Koje Cy IIpeMeT OIIOpe3MBamba CTONIOM UCIIOf, MMHVMAIHE, IIpU
yemy he oBakaB mopes 6uTu yser y 063yup NPUINKOM IIpMMeHe IPeTXOf-
Ha 7Ba mpaBua.’® Pazu mwerose epukacHuje uMmTeMenTamuje 15. 9. 2023.
rogyuHe VIHK/Ty3MBHM OKBMP je YCBOjUO HOBU MY/ITHU/IaTePaTHU MHCTPYMEHT
OTBOPEH 3a NOTNNCHUBamwe 1ovyes of 2. 10. 2023. rom/[He.79 »IIpaBuio o noj-
JIOKHOCTY TTOpe3y He Tpeba IocMaTpaT Kao ,,JoOUTaK" 3a 3eMjbe Y pasBojy,
Beh kKao Mepy Koja MHAMPEKTHO 4yBa HeepMKacaH U HellpaBe[aH CUCTEM II0-
PecKUX yroBopa Koju MoAprKaBa Olope3yBambe IpeMa pee,I/I,t[eHTCTBy.“80

3a notpebe npumene GloBE mpasuia [pyru cTy6 je npensupeo Mu-
HUMaJIHy IOPecKy cTony Ha HuBOy of 15%. IIlpumeHa mpaBuna o yKiby-
4)Baby JOXOTKA Ce 3aCHMBA Ha 0OpadyyHy e(deKTUBHe IOpecKe CTOIe 3a-
BUCHOT €HTHUTeTa 1 mopehemy ca MUHMMAmTHOM. YKOMMKO je edeKTHBHa
CToIla Mama Off MUHMMasHe, 6uhe ycrocTaB/beH NOIUIATHU MOpe3 y BUCHHU
Te pasimuke (fop-up tax) u TO Tako WTO he OMOpesuBM JOXOMAK 3aBUCHOT
eHTUTeTa OMTY YK/bydeH Y BOXOAaK MAaTMYHOT Y3 IpKUMeHy oapeheHor ceta
npaBwIa (HIp. CYNCTaHLMjaTHO UCK/byderbe 13 0XOTKa — Substance-Based
Income Exclusion).81 JlofaTHO, YKONMMKO 3eM/ba PE3NJEHTCTBA HELOBO/LHO
onopesoBaHor eHTurTeTa (WITO je y HajeheM Opojy ciydajeBa 3emspa y
PasBOjy KOja CHIDKEHUM IIOPECKMM CTollaMa TeXM Ja IpUBydYe MHBECTU-
TOpe 13 pa3sBMjeHUX 3eMajba) XKelU Ja 3afipXKV IMPUXOfie Off JOIUIATHOT II0-
pesa, moctoju MoryhHocT yBohemwa nmpasmna o kpamiduKoBaHOM foMaheM
MMHJMAaNHOM fomtaTHoM nope3y (Qualified Domestic Minimum Top-up Tax
- QDMTT).3 Yxonuko oBo IIpaBUJIO HE IIOCTOjU Y 3eM/bY PE3UNEHTCTBA 3a-
BJICHOT €HTUTETa, 3eM/ba Pe3MIAECHTCTBA MATUYHOT eHTUTeTa he mpuMeHUTH
IpaBWIO O YK/bY4MBamby JJOXOTKA Kako OM HaMepa IpeMellTama JOOUTH Y
3eM/be ca HIDKJM IIOPeCKMM CTOoIaMa 6umia o6ecMuUIUbeHa.

78  OECD/G20 (2021), 3.

79  OECD/G20, Multilateral Convention to Facilitate the Implementation of the Pillar Two
Subject to Tax Rule, 2023, gocTymHo Ha appecnu: https://www.oecd.org/en/topics/sub-is-
sues/subject-to-tax-rule/multilateral-convention-to-facilitate-the-implementation-of-the-
pillar-two-subject-to-tax-rule.html, 13. 7. 2024.

80 A. Riccardi, 28.

81 OECD/G20, Tax Challenges Arising form Digitalisation of the Economy - Global Anti-
Base Erosion Model Rules (Pillar Two), 20216, goctymHo Ha agpecu: https://www.oecd-il-
ibrary.org/taxation/tax-challenges-arising-from-digitalisation-of-the-economy-global-anti-
base-erosion-model-rules-pillar-two_782bac33-en, 16. 11. 2024, 30.

82 OECD/G20, Minimum Tax Implementation Handbook (Pillar Two), 2023, nocTymnHo Ha
apmpecu:  https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-mini-
mum-tax/minimum-tax-implementation-handbook-pillar-two.pdf, 14. 7. 2024, 5.
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Benmuku 6poj 3emaspa je Beh mpenyseo kopake ka MMIIEMEHTALVju
TIpaBM/Ia O YK/byuMBakby OXOTKa — 31 semmba® je ycBojuma oBy Mepy y Ha-
I[MOHaTHOM 3aKOHOJIABCTBY, IOK ce y 17 semama®! Hamasu y dasu mampra
VN je HajaB/beHo ycBajame.®” [IpaBuiio 3a Cydaj IPEHMUCKOT ONOpe3yBamba
IpMMembyje 3eM/ba Pe3UIEHTCTBA 3aBJMCHOT eHTUTEeTa KaKo 6M 3afjp>kaa eo
MOJATHOT TI0pe3a 110 OCHOBY HEJOBO/LHO OIIOPE30BAHOT 0X0TKa. He ouekyje
ce ma he oBo mpasmto noctuhu edexre mpe 2025. roguse. 3

ITpenmmer aHammse OBOr paja je ofHOC M3Mehy Kopecmonpupajyhe
KOpeKLMje ¥ NMpaBuIa O YK/by4MBamby JJOXOTKA, KOje Y BENNKO] MEPU MOXKe
nopcehatn Ha CFC mpaBuma, 6ynyhu ma oba cera Mepa mHOfpasyMeBajy
YK/byYNBame NOXOTKA 3aBMCHOI €HTUTETA y NOXOHAK MAaTMYHOT M OIOpe-
3UBame y Berosoj semsbu pesupentctsa.’ Crora ce ananmmsa oHOCa IpaBmIa
0 YK/bY4MBamby JOXOTKA Ca APYTMM MHCTUTYTUMA MelyHapomHOT mopeckor
npaBa Mo)ke BpuTy uMajyhu y Bupy uckycrsa ca CFC 3aKOHOZaBCTBOM.

Ha mperxomHoMm mpumepy y Tabemu 6p. 3 je obpadyHaro Kako 6u
II0jeJHOCTaB/beHO MOITIAa M3ITIeaT IIpMMeHa IpaBMUIa O YK/bY4MBamby JIO-
XOTKa y pasmmautuM curyanujama.®® Pamu ce o crydajy rie je semsba 3aBu-
CHOT eHTUTeTa U3BPIINIA IPUMAPHY KOPEKIINjy, a 3eM/ba MaTMYHOT eHTUTe-
Ta MMa 06aBe3y IpuMeHe KopecloHAnpajyhe Kopekiyje.

83 To cy: Aycrpuja, benrmja, byrapcka, Kanapma, Yemka, lancka, Ecronuja, Puncka,
Dpannycka, Hemauka, Ipuka, Mabapcka, Vipcka, Vitanuja, Janan, Jletonuja, JIntsanuja,
HcheM6ypr, Manesuja, Manta, Xomanguja, Hosu 3enanz, Hopsemxa, Pymyhuja,
Cnoauka, Cnosennuja, Jy>xkHa Kopeja, IlIBefcka, IllBajijapcka, Bemmka Bpuranmja un
Bujenram.

84 To cy: Ayctpanuja, Kumap, Xonr Konr, Octpso Men, VHponesnja, Vspaen, Kennja,
Maypuuujyc, Hurepuja, ITobcka, ITopryran, Cunranyp, Jyxsa Acdpuka, Ilmanuja,
Yjenumwenn Apancku Emuparn, 3um6a6se u Tajmang.

85 Ilopmarm axypupanu 30. 10. 2024. WTS Global, Pillar Two Country-by-Country Imple-
mentation Status, mocTymHO Ha appecu: https://wts.com/wts.com/hot-topics/pillar-two/
implementation-status/wtsglobal-pillar-two-country-by-country-implementation.pdf, 16. 11.
2024, 2-5.

86 OECD/G20 (20236), 6.

87  Papu muckycuje o pasiykaMa ¥ CIMYHOCTMA M3Mel)y IpaBuia 0 yK/by4nBamy JOXOTKA
n CFC npasuna Bug. [I. ITonosuh, I. Vinuh ITonos (2022), 676-679.

88 Ilpumep us tabene 6p. 2, komoHa 6p. 4.
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Tabema 3
IIpumena IIR
Behy M3HOC KOpeKIMje |Mamby M3HOC KOpeKuuje
Pemun K .
6poj areropuja 6e3 mpuMeHe | IpuMeHa | 6e3 IpUMeHe | IpUMeHa
IIR IIR IIR IIR
1) [ (3) 4) (5) (6)
1 HEKOPUTOBaHa OCHOBHIIA I10- 2,000 2,000 2,000 2,000
pesa Ha o6ur muua b
KOPUTOBaHa OCHOBMIIA TTOpe3a
2 Ha nobut muua b (mpuMapHa 6,000 6,000 2,200 2,200
KOpeKIuja)
3 | MICKOPMIOBAMA OCHOBMIA MO~ 98,000 98,000 98,000 98,000
pesa Ha oOuT muua A
OCHOBMI[A [IOp€3a Ha J0-
4 | Ourmma A xopurosa- 94,000 94,000 97,800 97,800
Ha KopecnoHaypajyhom
KOPEKIIjoM
5 3aKOHCKa CToIa y 06e 3eM/be 10% 10% 10% 10%
6 mopes /mua A (4x5) 9,400 9,400 9,780 9,780
7 nopes nuna b (2x5) 600 600 220 220
8 Iope3 Ha HMUBOY rpyie (6+7) 10,000 10,000 10,000 10,000
9 HeTo pesynTar mua b (1-7) 1,400 1,400 1,780 1,780
10 | GloBE poxopak muua b (9+7) - 2,000 - 2,000
edeKTUBHA [IOpecKa CTONa ~ o ~ N
1 (7/10x100) . 11%
CTOMA IOIUIATHOT ITope3a
12 (15% - 11, wm 0% ykonmko - 0% - 4%
je 11>15%)
13 CYIICTaHIMjaTHO UCKIbYYerbe ~ 0 ~ 0
u3 foxorka (SBIE)
14 | momnatuu nopes ((10-13)x12) - 0 - 80
15 |[OPes Ha MIBOy rpyme 10,000 10,000 10,000 10,080
yKyImHO (8+14)

Y usBewrajy MuxnysusHor okBupa o GloBE Mopen npasunuma [Ipyror
cTyba HaBeJleHO je fja Toa3Hy ocHOBY 3a GloBE [OXOaK YMHY HETO pe3y/niTar
U3 TIOjeAVMHAYHOT (MHAHCYjCKOT M3BeIITaja 3aBUCHOT eHTUTeTa KOjU ce KO-
PUCTH 32 cacTaB/barbe KOHCOMUOBAHOT (PMHAHCHjCKOT M3BeIITaja MAaTUYHOT
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u To mpe enmumuHammja Mehyco6uux Tpancakumja.!’ Pesymrar ce satum
Kopuryje 3a ofpehene kareropuje koje, pany IojeFHOCTAB/bEIbA, HUCY JaTe Y
npuMepy (HIIp. KOpeKIMja o OCHOBY 0OpadyHa TPOIIKOBA pe3epBlUCama 3a
Ofl/Ta3aK 3aIlOC/IeHNUX Y TeH3ujy y cknapy ca IAS 19). JennHa Kopekuuja HeTo
pesynTaTa Koja je U3BpIIeHa y IpUMeEpPyY je KOpeKliyja 0 OCHOBY IOpe3a Ha
mobut, kako 6u ce nspauynao GloBE foxopaxk (morme 10).

Mogen npaBwIa IpOINCYjy Aa TpaHcakiyje nsMely cacTaBHuX eHTH-
TeTa JIOUVPAHNX Y PA3IMINTUM jYPUCAUKINjaMa KOje HICY eBUIEHTUPAHE Y
jemHaKMM M3HOCKMA y PMHAHCHUjCKUM M3BeIITajuMa 00a Muija Win Koje HUCY
ycknaheHe ca MpUMHLMIIOM ,BaH JOXBaTa pyke“ Mopajy OuTm mpuaarohene
Tako Aa Oynmy jemHake m yckmabeHe ca myuM.”” MoxKe ce M3BECTU 3aK/bydak
7la YKOJIMKO je KOJI jefIHOT IIOBe3aHOT JINIIA JIOII/IO [0 IpMMapHe KOpeKIiuje, a
3eM/ba PE3UMIEHTCTBA IPYTOT IIOBE3aHOT /INIA HIje MIPY>KM/IA YCTYNaK Y BUAY
KopecnioHfimpajyhe xopeknuje, fa he oBakso mpumarobasame umak 6utn ns-
BpILEHO 3a IIoTpebe IpUMeHe IIPaBUIa O YK/by4MBamby JOX0TKa. Mogen npa-
BIJIa IIPOIINCY]jy MOCTYTAIbe y CIy4ajy [ja 4O KOPEKIyje MOPECKE OCHOBUIIE
nobe HakHafHO (HIIp. Y CTy4ajy IOpecke KOHTPOJIe MIN Y OKBUPY MOCTYIKA
3ajelHINYKOT 110r013'c1pa}b'c1).91 Texuep (Ghekiere), ®pancenc (Franssens), Ile
bejrc (De Baets) n Bepnuupen (Verlinden) cy msBpumam KBaHTHUKAIV]y
edekaTa OBaKBMX HAKHA[IHMX KOpeKIMja y pPasIMYUTUM CUTyalyjama u
npumehyjy fa Moxe nohn no ymamema Beh mahesor gormarsor nopesa, am
ma Jipyru cTy6 Huje MpeBUie0 MeXaHu3aM 3a pedyyHmaImjy Tor nsHoca.”

Y mpumepy n3 Tabene 6p. 3, IpUMapHOM KOPEKIMjOM je M3MemeHa
OCHOBMIA /uua b Tako ma je TpaHcakiMja Ha Taj HAYMH MCKa3aHa y CK/Ia-
Iy ca IPUHIUIIOM ,,BaH joxBara pyke®. IIpumep u3 konoHe 6p. 4 mokasyje
Jla je TIpMMapHa KOpeKIja y BenKoj Mepy nosehana edekTuBHY mopecky
CTONY, JajeKo M3Haji MUHMMAJHe, LITO je faj/be Y3POKOBAJIO HEMOCTOjaibe
moriaTHOTr mopesa. [Ipumep u3 KomoHe 6p. 6 MOKasyje Aa YKOIMKO je Ipu-
MapHa KOpeKIlMja Marbe 3HayajHa y OfHOCY Ha OCHOBMILY, oHa he moBehatn
eeKTUBHY CTOITy 3HATHO Mame HEro y IPEeTXOJHOM CIy4Yajy, IITO HOBO-
IM 1O CTOIle JIOTIATHOT Iope3a y BUCMHM 4%. 3aKk/bydak je /la IOCTOjaibe
KopecIoHMpajyhe kopekuuje Huje off 3Ha4aja 3a yrBphusame GloBE 0oxoT-
Ka KOJ /IIIa KOje je M3BPUIM/IO MIPUMapHy KOPEKLNjy, a/y Jla OfIHOC M3HOCa
IpMMapHe KOpeKLje ¥ HeKOPUTOBaHe IIOpecKe OCHOBUIIE MOXKe Y BEIMKO]
MepU YTULATU Ha M3HOC JHOIUIATHOT Hope3a IMyTeM e(eKTUBHe MopecKe CTO-
e ¥ TO y TONIMKO] MepU fla Ia MOXKe y IMOTIYHOCTY €NMMMUHUCATH.

89 OECD/G20 (20216), 16.
90 Ibid.
91  Ibid., 27.

92  Joni Ghekiere et al., ,Navigating the Transfer Pricing Pitfalls and Opportunities of Pillar
Two: Part 1 — Transfer Pricing Adjustments®, International Transfer Pricing Journal, July/
Avgust 2024, 222.
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butHo nutame je m ogHoc usMmeby (majuenrhe) wrana 9 m3 mope-
CKMX yTOBOpa ¥ IpYMEHe IIPaBUIa O YK/bY4MBamby HOXOTKA, IPU 4eMy OHO
MOXe J1a ce TIOCTAaBY ¥ Y OJJHOCY TIpeMa JIPYTUM MHCTUTYTUMA.> CHOp OKO
yckmabeHocTn je 6M0 mpefMeT aHamu3e TOKOM IPETXONHUX felleHUja, aju
y ogHocy Ha CFC 3akoHOpaBCcTBO, ITa Mopen-konBeHunja OECD mod4eB of
2017. ropuHe cafipxu T3B. uU3y3auMmajyhy kmaysyny (saving clause) y i 1
CT. 3 4Mja je CBpXa OTK/Iamame HeJoyMulie Y IPUMEHU OfpefOu MOpecKux
yroBopa 1 HaIVIOHATHOT 3aKOHOZIAaBCTBA KOje MO>Ke HaMeTHYTH JIOlaTHE I10-
pecke obaBe3e CBOjUM Pe3UJEHTUMA, a II0 OCHOBY aKTMBHOCTM IOBE3aHMX
NI U3 APYIUX jypuUcauKLuja. ,Moxxe ce TBpantu fa je Hamepa OECD npu-
NMKOM YK/byuMBamwa 13ysumajyhe xmaysyne y Mopen-koHBeHIjy n Myi-
TUIATePATHYy KOHBEHIMjy MBOCTPYKa: yK/Iamame Ipernpeka y TyMadewmy
Koje OM MOITIe OMeTaTy INPMMEHY HalMOHAJTHMX aHTU-a0y3MBHMX IIpa-
BIJIa y CUTyalyjaMa Ifie ce IPUMembYjy ¥ HMOPEeCcK! YrOBOPHU, Y3 OUyBambe
IMba OTKIamaa JBOCTPYKOT omopesmbama.”* OBaj craB HaBomu fa
»KoHBeHIMja Hehe yTuLaTM Ha omopesuBame, Off CTPaHe [jpXaBe YroBOp-
HIIIe, CBOjUX pe3NfieHaTa OCUM Y IIOITIeNy KOPMCTY TapaHTOBaHMX CT. 3
w1 7, cr. 2 wi. 9 u wi. 19, 20, 23 [A] [B], 24, 25 n 28.%° Onpenba cnuyHOr
cajip>kaja Hamasyu ce u'y Mojen-KOHBeHIju YH.%® Oso 3naun ma YKOJIMKO
[p>KaBa YyTOBOPHMUIIA y CBOM HAllMIOHa/THOM 3aKOHOJABCTBY VIMa IIPOINNCaHe
oppenbe monyTr CFC 3akonogasctBa win GloBE npasua, Hehe 6uTy HUKak-
BUX IIpeIpeKa y BbIXO0BOj IPYMEHM, OCUM Y HOI/Iefy HaBe[eHUX ofipenody, a
y Koje je yK/bydeHa 1 KopecnoHpupajyha xopekumja (4. 9 cT. 2), anu He u
npumapsa (4. 9 ct. 1).”7 HaBapo nctude ,,anicypiiHyu pesynTar” Koju HacTaje
yCllel UICK/by4MBama Wi. 9 cT. 1 u3 usysnumajyhe xmaysyne — yKOIUKO jefHa
Ap>KaBa YrOBOPHMLA BPIIM IPUMapHY KOPeKIVjy Koja IpeBasuIa3y IpUH-
IIMII ,,BaH JJOXBaTa PyKe" TO MOXe OMTV TyMadeHO Kao OIlope3uBame y CK/a-
my ca ofgpen6ama nopeckor yrosopa (6yayhm ga je wi. 9 1. 1 uckpydeH us
usysumajyhe kmaysyne) mTo masbe y3poKyje HeMOryhHOCT IoKpeTama IO-
CTYyIIKa 3aje[IHNYKOT JOroBapama U JITUTUMHO IIPaBO JIpyre Ap>KaBe yro-
BOpHIUIIE Ja ofibMje ja M3BPIIN KopecroHaupajyhy 1<0pe1<umjy.98 Ha Taj na-
YJH He J0JIasy 0 OTK/Iaarma eKOHOMCKOT IBOCTPYKOT ONOpe3UBama, IITO
je jelaH of LV/beBa MOPECKNUX YrOBOPa.

93  Vikram Chand, Alessandro Turina, Kinga Romanovska, ,Tax Treaty Obstacles in Imple-
menting the Pillar Two Global Minimum Tax Rules and a Possible Solution for Eliminat-
ing the various challenges®, World Tax Journal, Nr. 4/2022, 4.

94  A. Navaro, 805.
95  OECD (2019), M—7.
96  United Nations (2021), 6.

97  Buiue o yk/pyumBamy Wwi. 9 cT. 1 y usysetke of usysumajyhe xmaysyne Bug. V. Chand et
al. (2022), 31-33.

98 A. Navaro, 815.
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Kondmukt Mo)ke HaCTaTH y CIy4ajy fia ce IpUMapHa KOpeKIyja BpIIn
y ApXKaBM Pe3NAEHTCTBA MAaTUYHOI IPABHOT JIMIIA KOje IpUMemyje MpaBu-
JI0 O YK/bY4UBaIby JOXOTKa, KOpecIoHAupajyha Kopekija y fp>XaBy pesu-
JEHTCTBA 3aBMCHOT IIPaBHOT JIMIA, a Jla He IIOCTOju M3y3uMajyha kmay3yia,
oynyhu na he mohm fo ymamema edekTrBHe Imopecke CTOIE KOHTPOINCA-
HOT /MIja, Koje he mape m3asBatu mosehame JOIIaTHOT IHOpesa, OFHOCHO
HOHMINTaBawe edekara Mepe Koja 3a IMb MMa OTK/Iamame ABOCTPYKOT
€KOHOMCKOT onopesyBamwa. CyIpOTHO, YKOIMKO Ce Y Ap>KaBM Pe3UfIeHTCTBA
3aBJCHOT JIMIja BpIIM NIPMMapHa KOPeKIMja, a y Ap>KaBy Pe3ufIeHTCTBA Ma-
TMYHOT JIMIIa KOpecIoHaMpajyha u mpaBuio o yK/bydnBamy JOXOTKA, Y TOM
CITy4ajy oBa fIBa IIpaBIIa HACY Y KOHQIMKTY IOIITO Ce HOIIATHU Iope3 00-
padyHaBa IIpeMa eJIeMEeHTMMa 3a ONIOpe31Batbe 3aBMCHOT EHTUTETa, a IPUCY-
CTBO KopecnoHupajyhe Kopekijuje KoJ MaTUYHOT YTUYe Ha IIOCTOjarbe MIn
HEIOCTOjarbe eKOHOMCKOT IBOCTPYKOT OIIOpe3NBama 6e3 063upa Ha mpume-
Hy IIpaBWIa O YK/bY4YMBakby JOXOTKA.

Onpenb6a o xopecnionaupajyhoj kopekiyju Huje jeguHa ompenda mo-
PecKMX yropopa Koja Moxe fohm y KoH@MUKT ca npasumma Jpyror cryo6a,
Te CTOra IOCTOje NPENIo3N Ja Ce Y YrOBOpe MMIIeMeTVpa T3B. 3alUTUTHA
Kaysyna (safeguard clause) 4nja 6y cBpxa 611a TedyHICambe IPUMEHe OBUX
IpaByIa Kako He OU JIOLIIO [0 ,BeIMKOT PU3NKa fla KOMIUIETaH IIPOjeKar
[IBa cTyba Oyne HeyclellaH HAKOH PeCTPUKTMBHOL yTHI[aja Ofpenou mope-
CKMX yToBOpa Ha oBa pasuma.“”” [Ipasehn ananorujy ca CFC mepama y -
TepaTypu IIOCTOjU 3aK/by4aK ,Ja IpYMeHa U3y3auMajyhe kmaysyne oTKIama
6110 KaKBe TU/eMe, a Jla aKo Fhe HeMa He TOCToju Koncensyc. !

V Kopecniongupajyha kopekiuja y cprickoM nopeckom npasy

Y ycnoBuMa rrobanmusanuje y3 akTyenHe IpoMeHe Koje ce morabajy
Ha MehyHapomHOM HMBOY y 0671acTu IIOPECKOT TIpaBa, 3eM/bH y PasBojy, Kao
mto je Cpbuja, Huje mako ma mponabe 6GamaHc msmeby 3amrure comcTe-
HOI' CyBepeHNUTeTa J O4YyBamba IOpecKe OCHOBMIlE, IIpMB/IAYerha CTPaHUX
VIHBECTHUIIMja TOPECKUM TOfICTUIAjIIMa ¥ IIPYMeHe HOBOHACTA/INX U3MeHa.

Kaga cy y muramy Kopeknuje y3spoKOBaHe IIPMMEHOM IIPMHIMIIA
»BaH JIOXBaTa pyKe‘, CPIICKOM IOPeCKOM IIpaBy Cy IIO3HaTe NpMMapHa U
KopecIoHaMpajyha KopeKIyja, JOK CeKyHapHa ¥ KOMIIEH3alIOHa KOpeKIyja
H1Cy npenBubeHe y 3akoHopaBcTBy. [IpuMapHa Kopekiija peryimcaHa je
3akOHOM O mopesy Ha jo6ut mpaBHux /mua (y gamem Ttekcty: SIIIILI)
U oaroBapajyhuM moA3akoHCKUM aktuma. !0t PerynatuBa je, y HajBehoj

99 V. Chand et al. (2022), 48.
100 [I. IMomosuh, I. Vinuh IMTomos (2022), 680.

101 3akoH o mope3y Ha JOOUT NpaBHMX /i, Caymbenu inacux PC, 6p. 25/2001, 80/2002,
80/2002 - mp. sakoHn, 43/2003, 84/2004, 18/2010, 101/2011, 119/2012, 47/2013, 108/2013,
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Mmepy, ycknahena ca CmepHunama u ca Mel)yHapogHOM IpakcoM y IpyMe-
HM NIpUMHIMIA ,BaH HoxBara pyke“. Kopecmopmpajyha xopekiuja je mpo-
mcana y 3ITITIT wn. 60 ct. 12, yBohemem MoryhHOCTM yMamema mOpecke
OCHOBUIIE Y CITy4ajy IpUMeHe ofrosapajyhux oxpen6u MehyHapomgHmx yro-
Bopa. Ynnu ce mna y Cpbuju npumeHa Te oapende HMje pacHpoCTpameHa y
IpaKCy MaKo KopecnoHampajyha xopekunja Beh myro Hamasm cBoje MecTO
y IIOPeCKUM YroBopuma Cp61/1je.102 YrpaBo je 0BO KaTeropuja Koja ce 4ecTo
HaBOAIM Kao IIpefIMeT ITOCTYIIKA 3aje[IHNYKOT IOTOBapalba, a TAKO je YINbEeHO
U y 3BaHMYHOM objammemny [lopecke ynpase 0 0BOM HOCTyHKy.lO3

Moryhe je fa cekyHgapHe Kopekuyje HUCY npefsubeHe y cprckom mo-
PEeCKOM IIpaBy YCIeN CIOKEHOCTH Y IPUMeHM MOCTYIIKA, Kao U a[MUHICTpa-
TyBHUX HoTemkoha. OHe Cy CBOjCTBeHe HAlMOHA/THMM 3aKOHONABCTBMMA U
HICY 6ute y poKycy MehyHapogHOT TOpecKor IpaBa, Te Ce MOXKe 3aK/byIUTH
fla HelOCTaTaK OBAKBYX OApeNOM He IIPeICTaB/ba IIPENPeKy Y XapMOHM3AL )/
npomnuca u MehyHapogHOM mocnoBamy. KoMneHnsaimone kopekuuje 1061tu
CYy jOII jeflaH MHCTUTYT KOjU HMje HaIlao CBOj MMPOCTOP y CPIICKOM HaIM-
OHA/THOM 3aKOHOAABCTBY. IbuxoBa mpuMeHa OM IofpasyMeBaja CKIAlambe
criopasyMma ca Iopeckum Bnactuma (advance pricing agreements — APA), auje
3aK/byuMBame Huje (3a caja) npenBubheHoO CPICKUM IIPaBOM.

CBojy Mpexy OwmmarepaJHUX Nopeckux yroopa Cpbuja rpagu 1o
ysopy Ha MebyHapomuy npakcy seh Bume onf moma sexa.!’* On 64 mopecka
yroopa Cp61je, KONIKO je TPEHYTHO Ha CHa3M, caMo je yrosop ca Opaniy-
CKOM 3aK/byueH IIpe YK/byumBama 4l 9 cT. 2 y Mopen-konseHniujy OECD,
CTOra OH He cafipu ofpeni0y o kopecnoHaupajyhoj kopexuuju. He cagpxn
je HM jemaH yroBOp 3aK/bydeH TOKOM 80-ux ropmHa (Off YKyIIHO eBeT), JOK
je y mpeocTtama 54 yropopa camMo y 4eTVMpM M30CTaB/beHa. Y MelyHapomaum
nopeckonpaBHuM ofHocuma CpOuje je 3HavajHa uMIbeHMIA Ja je oHa Beh
nyro wiaHuia VHk1y3uBHOT OKBUpa 3a BEPS, kao 1 fa je jemHa off IpBUX
jypucovKIMja Koje Cy TNpucTymmie MynTunaTepanHoj KOHBeHIMjM (Ha
IlepeMOHMjU TIOTIIUCHUBAbA OfipXkKaHoj 7. 6. 2017. ropune y ITapusy).'?

68/2014 — mp. 3akoH, 142/2014, 91/2015 — ayTeHTM4HO TyMaume, 112/2015, 113/2017,
95/2018, 86/2019, 153/2020 u 118/2021, u1. 59-62.

102 Op mopeckux yroBopa Koju Cy TPEHYTHO Ha CHasy, HajpaHHUje 3aK/bydeH yroBOP KOju
caipxxu ofipenby o KopecroHAupajyhoj xopekiuju je yrosop usmehy Cpbuje u Pycuje
u3 1995. roguHe.

103 MunuctapcrBo ¢uuancuja, Objalimberbe 0 MOCTYIKY 3ajeIHNYKOr [OTOBapama IpeMa
MebhyHapogHuM yroBopuMa o usberaBamy JBOCTPYKOT OmopesyBama, 2020, JOCTYIHO
Ha agpecu: https://www.mfin.gov.rs/propisi/ugovori-o-izbegavanju-dvostrukog-oporezivanja,
18.7.2024, 8.

104 Hajcrapuju op mopeckux yrosopa Cpbuje Koju Cy TpeHYTHO Ha CHa3) je YroBop ca
@pannyckom us 1974. roguse.

105 JlocrymHo Ha afmpecu: https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/
BEPS-mli/BEPS-mli-signatories-and-parties.pdf, 16. 11. 2024.
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ITo nmuramy wi. 17 Myntunarepantae kouseniyje Cp6uja ce onpenenu-
J1a ja y CK/Iafy ca CcT. 3 Tau. (@) 1jeo WiIaH He IIpMMemyje Ha CBoje oOyxBaheHe
nopecke yrosope koju Beh campske Ty onpen6y.'°® On 64 npxase ca kojuma
Cp6mja nma 3axpydeHe Bakehe mopecke yropope camo cefiaM HNCY IIOT-
micHnIe MynTuiaTepanHe KOHBeHIMje. YK/byumBame ofpen6bum MynTu-
7aTepanHe KOHBEHIMje y TEKCTOBE IIOPECKMX YTOBOPA HAJI0 je pesynTar ja
ce y IOPecKVM OJHOCHMA ca jOLI OcaM 3eMajba cajia IpuMemyje ofpenda
0 KopecnoHAMpajyhoj kopekuuju, mTo 4iHM yKynHO 58 yroBopa. Konayan
edexkar je ja ce KopecoHaAMpajyha KopekIiuja He IpeMerbyje y OFHOCHMA ca
CaMo ILeCT 3eMaba M TO 3aTO LITO:

e /pyra YroBOpPHa CTpaHa HMje IOTHMCHMLA MynTuiarepanHe
kouseHnyje (Illpu Jlanka),

o Jpyra yroBopHa cTpaHa Huje yBpctwia Cpbujy y cBOjy mucty
obyxsahennx nopecknx yrosopa (IlIsexcka n Hemauka),

e je Apyra yroBopHa CTpaHa pe3epBlcajia CBOje IpaBO y CKIafly
ca w1 17 ct. 3 ta4. (6) 1a y OfCYCTBY OBe ofipeqde Mau IpuMe-
HM ofiroBapajyhy KOpeKIjy WM HacTOjy fla pelly IOTeHIVjaTHe
cly4ajeBe y CKJIafly ca IIOCTYIIKOM 33jeHMYKOr JOoroBapama — oBa
KOMOVHaIMja ONpefe/berba JBe [Ip)KaBe YTOBOPHMIE De3ynTyje
HeMmoryhHomhy npumene wi. 17 (Yemka — koja je cTaBuma pesepBy
u Ha W1 9 cT. 2 Mogpen-xouBeHunje OECD n BI/IjeTHaM),107

e Ce Jpyra yroBOpHa CTpaHa OIpefennIa 3a MpaBo u3 4. 17 cT. 4, Tj.
Hje cTaBuIa pe3epBy y ckimany ca 41 3 Beh je o6aBectna [lenosn-
Tapa 0 0BOj Ofipenoy y cBojuM o0yxBaheHMM IOPeCKUM YroBOpUMa
Kako 611 oHa Owia 3aMereHa HoBoM ¢opmynanujoM (Vranuja - koja
je craBmia pesepBy 1 Ha 4. 9 cT. 2 Mopen-kousenuuje OECD).

ITocmarpajyhu nopgatrke o CTpaHMM [JUPEKTHUM MHBeCTHIIMjaMa 3a
nepuop ox 2010. mo 2023. ropuHe Koje pesupeHTH CpOuje ymaxy y oBUX
1ecT 3eMasba, HU jefiHa Off BUX Ce He Hanasu y BpXy jucte (mpsux 10).1%8
Hajsume je panrmpana Mramuja n TO ca 64,44 MuIMOHa eBpa, IITO YMHU
2,07% op yKymHOr m3Hoca mHBecTuIMja. IlogaTrak ce Mema ako ce ImocMa-
Tpa caMo Iepuofi HaKOH eKOHOMCKe Kpuse musazsaHe Bupycom COVID-19,
Tj. of 2021. mo 2023. roguHe, Ife ce MOHOBO U3ABaja camo Vranuja, amm ca
yqemheM o1 7,31%, OMHOCHO aIllCOTyTHUM U3HOCOM off 46,48 MUINOHA eBpa
uHBecTuIMja. Kaga cy y mmuramy mMHBecTUIIMje Hepe3MJeHaTa OBUX IIECT

106 3akon o morBphuBamy MynTrnatepante KOHBEHIMje 3a IPYMEHY Mepa Koje ce y Luby
CIIpevaBarma eposije IOpecKe OCHOBHUIlE U IIPeMeINTama JOOMTI OfHOCE Ha IOpecKe
yrosope, Cnymbenu inacnux PC — MehynapogHu yiosopu, 6p. 3/2018.

107 OECD/G20 (20166), 54.

108 JloctymHo Ha appecu: https://www.nbs.rs/sr/drugi-nivo-navigacije/statistika/platni_bi-
lans/, 18. 7. 2024.
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semaspa y Cpbuju, y nepuony op 2010. go 2023. roguue usznpaja ce Hemau-
Ka, Ha IIETOM MEeCTY U U3HOCOM off 2.775,98 MunuoHa espa o 4nuu 7,15%
YKYIIHUX MHBECTMLM)a, JOK M3HOC MHBecTUIMja U3 Vranuje Huje y npsux 10
3eMasba ca 1.054,83 MumnoHa eBpa, Tj. 2,72%. Ilocmatpajyhu nepuop ox 2021.
mo 2023. ropMHe, MOfIAIM Ce Y OBOM IIOT7Iefly He Memajy 3HadajHo, 6ymyhn ma
Hemauka moHoBo 3aysyma neto MecTo ca 870,73 MMUIMOHA €Bpa, Tj. 6,78%,
IOK M3HOC MHBecTMIMja u3 Vranuje 3HayajHo omaza (Ha 0,53%). Moxe ce
3aK/bY4YMTH Jla HElOCTAaTaK ofipenibe o m3beraBamy ABOCTPYKOT €KOHOMCKOT
OIOpesVBarba y OHOCKMA Ca OBMX IIECT 3eMaba MMa Hajsehu yTuaj y ogHo-
cuma ca Hemaukom, npucyras (anm focta Mamn) y ogHocuMa ca Vtanujom,
0K je Y OHOCMMA Ca OCTajle YeTHPH 3eM/be 3aHeMap/buB. Y Tabemu 6p. 4
JICKa3aH je mpervieq nopeckux yropopa Cpbuje u edpexara Mynrunarepante
KOHBEHIVje 110 MUTamky IIpUMeHe KOpecloHaAnpajyhe kopexuje.
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Cp6uja jour Huje yCBOjuIa, HUTY HajaBWUIA, M3MeHe HAIMIOHATHOT 3a-
KOHOJIaBCTBA II0 NUTamy IpaBuiIa u3 Jlpyror cTy6a. 3a cajja BUXOB yTUIA]
MOXKe yTuiary Ha o6BesHmke y Cpbuju yKOMMKO CY y BIACHMIUTBY BeJM-
KX CTPaHMX KOMIIaHMja, pe3MfieHara 3eMaba Koje Cy MMIUIEMeHTUpase
OBa IIpaBUJA y CBOje 3aKOHOMABCTBO (IIpe CBera IpaBMUIO O YK/bYUUBABY
JOXOTKa). 3aKOHCKa cToma Iropesa Ha goout y Cpbouju je 15%, T1j. jenHaxa
je MMHUMaIHOj ctony u3 [Ipyror cry6a. Mnak, 1o Hibke epeKTUBHE CTOIIe
MoXe fohu Hip. kopuinheweM IOrOZHOCTY WK HeycarmamueHohy ocHoBuIIe
ca GloBE poxorkom. ITopeckn NofCTUIIaju y BeMMKOM Opojy ClTydajeBa HUCY
IpUMapHU MOTKB 3a UHBecTHpamwe y Cpouju. YMecTo BUX, 3Ha4ajaH pakTop
MOTry OMTH jeflHOKpaTHa Jip>KaBHa jaBama (Hp. PasBojue arennuje Cp6uje)
VIV TIOBOJBHU}Y TPYKMIIHY YC/IOBY (HYDKA LIeHa pajia, pacIoNOXXMBOCT OCTa-
mux pecypca, mehynaponuu ogHocu Cpbuje...). Moxe ce sakpyuntu fa he
VIHBECTUTOPY KOjU CY OM/IM TTOJCTAKHY TY HEIIOPECKMM MOTUBMMA BEPOBATHO
y Mamwoj Mepu 6utu norohenn mepama JIpyror cry6a, fok he naBecturopn
KOjU Cy Ce BOAWIM HMOPECKMM MOTMBMMA 6uTH 3HavajHmje morohenn. OBge
ce U3/IBaja jeflaH IOPeCKy IOACTUIA] — OHAj KOjU Ce OJHOCK Ha y/arame y
OCHOBHA CpPeJICTBA 3a 00aB/barbe [EMaTHOCTHU 1 3alOlbaBalbe HOBO3AIOC/Ie-
Hux mua. OH je pOKycHpaH Ha IPOLIEHTYaTHO yMambeme IIopecke obaBese,
a umajyhn y Bujly BICOKO IIOCTaB/beHe ITPAaroBe 3a OCTBapeme IIPaBa Ha OBaj
nopctniaj (1.000.000.000 guHapa ynarama y oCHOBHa cpefcTBa 1 100 HOBO-
3aII0C/IeHMX /IMIIA), IIPeTIOCTaBKa je fa he mama rpyma o6sesnuka Cpbuje,
CPelMX U BeMMKUX NIPABHUX IMLA WIAHNIA BeIUKUX MehyHaponHux rpyma
HOBe3aHNX JIMIA, 3Ha4ajHO OuTy noroheHa ycBajambeM Mepa mpensubeHnx
Ipyrum crybom. Vnak, ono mro Cpbuja Moxke Ia ypaam Kako 6u sajpxana
HopecKe MPUXOfie HACTajIe Ha eHOj Tepuropuju (koju he eBumeHTHO 6UTH
IPUKYIUBEHY, CaMO je MUTambe Off CTPaHe Koje jypucaukimje), je poxycuparme
Ha yCBajambe IpaBuia O KBamM@UKOBaHOM fjoMaheM MUHMMAaMTHOM JIOIIAT-
HOM IIOpe3y.

ITocmarpajyhu cTpane nypekTHe MHBecTuIMje HepesupeHaTta y Cp-
6uju, y nmepuony o 2010. o 2023. ropuHe, 5 3eMasba je nHBecTHpano 52,09%
o yKynHux nasectunyja. To cy Xomnanguja, Kuna, Aycrpuja, Pycuja u He-
MayKa. YKOIMKO IIOCMaTPaMo Hocembe Tpu rofguHe To cy Kuna, Xomanauja,
Benmuka bpurannja, IlIBajuapcka n Hemauka ca ykynHo 59,64% off yKynHuX
nHBectuumja. Of cBux wux, camo Kmna u Pycuja mo caga Hucy ycsojuie
IpaBU/IO O YK/bY4MBamWy JOXOTKAa. To Moxe 3HaumTH ja he HOBOyBemeHe
Mepe 00eCMUCTIUTU HAlope 3eMajba y pasBojy, kao mro je Cpbuja, ga mo-
PeCKMM TOACTUIIAjMMA IPUBYKY CTPaHM KallMTad, Te Jla Cé y KOHTEKCTY
OCTBapea OBOT LiM/ba 3eM/be Y PasBojy Tpebajy OKpeHyTH IPYXamwy YCTy-
IaKa y ApyruM obmacTuma.
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VI 3akbyvak

Opn cBux BpcTa KOpeKIija Koje HacTajy 10 OCHOBY IIpMMeHe IpYHIIN-
Ia ,,BaH J0XBaTa pykKe", YNHU Ce Ja je KopecroHaMpajyha kopekiuja nsaspa-
Jla 3Ha4yajaH 6poj ,,rmaBoboma“ y cBojoj mpumMenn. Vako je Beh Buie of momna
BeKa Outa mpefMeT peryanuje o cTpaHe Me)yHapogHMX opraHusanmja Kao
mrto cy OECD, YH u EY, xao u ofi cTpaHe NojefyHUX 3eMaba, U Ia/be OBU
IpeMeTH 3aXTeBajy M3Y3eTHO a]MMHUCTPATUBHO ¥ BPEMEHCKO aHTa)KOBatbe
paju peliaBama CIOPOBA. , YIPKOC MPaKTMYHOM 3HAYajy KOpeKIyja IIo oc-
HOBY TpaHC(epHMX IleHa Y MehyHapogHOM IOpecKoM IpaBy, MHOTH JeTajbi
CY ¥ JaJbe JTaTeKo off XapMoHu3anuje Mehy pasmrantim jypucamkimjama, 1%
HajucrakHyTuje peleme ce ornefa y INOCTYIKY 3ajeJHUYKOr JOroBaparba,
a 6ymyhu ma oH MMa cBOje MaHe, Kao aJTepHATVBE Ce IPeMIaxXy apourpa-
’Ka, APA apaH)XMaHM TaMoO I7ie CY IPUMEBNBY, a YakK je ¥ IPUMapHO IIPaBo
EY 6uno pasmarpaHo Kao jenHO of peluema. [lac mpernopydyje ,,JBOCTPYKU
MeXaHM3aM 3a TapaHTOBame ocnobobhema y clydyajeBrMa KopeKLuja 1o oc-
HOBY TpaHC(EpHUX ILieHa, HIIp. ayTOMAaTCKM MeXaHU3aM CIM4YaH MeTOfy 3a
OTKJ/Ialbabe JBOCTPYKOT TPaBHOT ONIOpe3yBama 13 4. 23 Mofien-KoHBeHIje
OECD, xao 1 IOCTYMaK 3ajefHMYKOT JOroBapama y CKIafy ca 4. 25,110 Ma-
cumuaso (Massimiano) u Cesepu (Severi), c [pyre cTpaHe, YCIIeX IIpoLiefiype
Be3yjy 3a CTBapHM HAuMH MMIIIEMEHTalMje HOPMU Off CTPaHe IMOPeCcKMX Op-
rana.'!! KoHceHsyc mocToju Kajia je y IuTarmby MpUMeHa MPUMApHOT MpaBa
EY Kao anTepHaTuBe 3a pelaBame crioposa, jep u Cym!!'2 u Bypjak u [lerpy-
mu'® npaspajy muckpuMmMHEATOPHY KapakTep KOPEKIMja BULIMM MHTEPECOM.
Yaup (Chand), Jamuu (Damji) n PomanoBcka (Romanovska) ouemwyjy ga 6u
OvtatepanHy MM MyaTuniatepaniy APA apaH>XMaHU MOITIM UTPATH MUCTaK-
nyry ynory.'* I Conunosa ykasyje na moryhmoct xopuuthera oBor nH-
CTPyMeHTa Kao TIPeBEHTUBHOT a/aTa, !> a/n 1 HaBOIY eroBe MaHe Koje ce
ornenajy y HeMoryhHOCTM Bplema KopecnoHaupajyhe kopeknuje y crydajy
fia je HAIIOHA/IHVM 3aKOHOJABCTBOM HpeaBubeHa uckbyunBo obasesyjyha
IpUPOJa OBOT CIIOpa3yMa — y IUTamby je HeMOIyNHOCT IIOHOBHOT TeCTHpamba
y CKIajiy ca TIPMHIUIOM ,BaH foxsata pyke“!''® 3akmyuak je ma doxyc

109 N. Burkhalter-Martinez, J. Roy-Stampfli, 327.
110 P. Das, 21.

111 A. Massimiano, M. Severi, 74.

112 A. Soom, 103.

113 S. Buriak, R. Petruzzi, 62.

114 Vikram Chand, Salim Damyji, Kinga Romanovska, ,,Permanent Establishment under the
Pillars: The Relevance of a Transfer Pricing Analysis*, Analysis and Studies CASP, Vol. 15,
Nr. 1/ 2023, 37.

115 V. Solilova, 402.
116 V. Solilova, M. Steindl, 135.
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HOpecKMxX BacTy Tpeba OuTm ycmepeH Ha edukacHujy npumeHny seh
YBOjeHUX Mepa, Kao 1 Ha pasMaTpame yBohemwa MoryhHOCTH 3aKk/bydera Ou-
narepanHux APA apaHXMaHa.

BEPS mHUnNMjaTMBa HMpefCTaB/ba ,pacKyame CIOHa ca mpouurourhy,
Koje je Owmo mpemmaraHo 25 TOAVHA, any [0 Cajia HUje 1M3a3Bajio MHOTO
naxme.“!'” Tlorpe6y 3a OBUM pellrerMa TIOTBPHYjy U CTATUCTUYKM TIOfIA-
IV KOjU IOKa3yjy TeHMeHIUjy Majia 3aKOHCKe 1 e(peKTMBHe IIOpecKe CTOIe,
Kao ¥ HeNojyfapame JoKalyje I7e je JJOXOaK NpMjaB/beH U JIOKaluje TIfe
ce OfBUja eKOHOMCKA JITATHOCT, MITO yKasyje Ha BEPS axtusnoctn.!'® Ha-
Bapo 3aK/bydyje Ia yK/by4MBame ofipende o KopecmoHaupajyhoj Kopekumjn
y MynrunarepaaHy KOHBEHIM)Y ,pellaBa JyTOrOAMIIBY IIpo6IeM 3eMasba
KOje Cy Hepajio pa3MaTpajie eKOHOMCKO JJBOCTPYKO OIOPE3NBAE Y OKBUPY
IIOCTYIIKA 3ajeJHIYKOr ;[or013.apaH>a.““9 Nnak, y nureparypu ce ykasyje Ha
ozpebene enemeHTe u HemocTatke MynTmiatepanHe KOHBEHIIMje M OCTAINX
aKTMBHOCTHM JVIHKITy3SMBHOT OKBMPa O 41jOj IPUPOJY MOXKE fla C€ IMUCKYTYje:
fla TN Cy K/Iay3ylle O KOMIIATMOMTHOCTY YOIlITe ToTpebHe uMajyhu y Bupy
MoryhHOCT mpuMeHe ommtux mpaBmia (Kao mro je lex posterior), Kakpa
je ynmora usysumajyhe kmaysyie, fja I ce TeKU yMamewy y/IOTe IPUHIN-
ma ,,BaH JOXBaTa pyKe", fla M Cy ce 3eM/be Y Pa3Bojy [I0 cajia yK/byduuie y
TOJIMKOj MEPM Jla HOBOYCIIOCTaB/beHa pelllekha OfpakaBajy U IbUXOBE MHTe-
pece? Behnna oByx murama Cy y Hay4HOj IUTepaTypy U Ha/be OTBOPEHA 1
Mory 6utu mpegmer Oymyhux mcrpakusama, crora Iexnep, ®@pancenc, [le
bejrc u Bepnuupen nctnuy pa ,,Pum Huje MsrpabeH 3a laH, Te BEPOBaTHO
He Ou OVJI0 IOIITEHO OYeKMBATH fla CBE IIOTEHI[jaTHe HelIPaBUITHOCTI U
MMIUIEMeHTaIju Gymy pemene omgmax. 120

[Tomoxaj Bemukor Opoja akTepa CpIICKe €KOHOMMje ce Y IOIIeny
IpUMeHe KopecloHaupajyhe Kopekiuje Mo)ke OKapaKTepucaT Kao 3aBM-
maH. ITocrojame oBe ofpenbe y Hajpehem peny mopeckux yrosopa Cpobuje
pesynTyje MajoM BepOBaTHONOM 3a IIPMCYCTBOM €KOHOMCKOT JIBOCTpY-
KOT oIopesuBama y MehyHapomHMM OJHOCMMA ca IIOBE3aHMM JIMIMMA
(mox ycrmoBoM ga ce mpomucaHe ofpenbe M IpuMeHe), 4MMe je MOACTaK-
HYTO MHBECTMpAae Y MHOCTPaHe eHTUTETe, Ka0 U MHBECTHPame MHOCTPa-
HVMX eHTHTeTa y momahe. JIsyserak mpepcraBbajy omHocu ca Hemaukom
u y 6maxoj Mepu ca VItammjoM, IOLITO ce HUXOBA 3aCTYI/bEHOCT BUCOKO
KOTMpa y CTPaHMUM JVPEKTHUM MHBECTUIMjaMa, a IOPECKM YTOBOPU Ca OBe

117 Reuven S. Avi-Yonah, Young Ran, Karen Sam, ,,A new Framework for Digital Taxation",
University of Michigan Law School Scholarship Repository, Law & Economics Working Pa-
pers, 2022, 71.

118 OECD (2023a).
119 A. Navaro, 817.
120 J. Ghekiere et al., 223.
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ZiBe 3eM/be He cafip)Ke Kay3yny o KopecrnoHpaupajyhoj kopexumju. Hajpehn
Opoj 3emaspa ca Bpxa JIMCTe MHBeCTULINja HepesuaeHaTa y Cpouju je fo cana
ycBojuo npasuia Jlpyror cty6a y cBOM Hal[IOHaTHOM 3aKOHO#ABCTBY. OBOM
ynmbeHNIIoM he 3HauajHO OMTYM YTPOXKEH /1e0 CTPAaHMX MHBECTUTOpA IIO-
CTaKHYTHUX ITIOPECKVMM MOTHMBMMA fia Ttocnyjy y Cpbumju. ¥ 2023. roguun je y
Cp6uju nocnosano 110.808 mpuBpenHMX ApylITaBa, Of 4Yera je 598 Benmukux
u 2.328 cpemmux,'?! mox je y 2022. ropuHM yKymaH 6poj CTpaHUX IOAPYXK-
Hua 6mo Tex 1,4% o ykymHor 6poja cybjexara.'?? Vimajyhu y supy jeman
Off Haj3sHaYajHMjuX PaKTOpa y CPIICKOM IIOPECKOM IIpaBy KOjy MOXKe Y THLIATI
Ha CHIDKeHY e(eKTVBHY IOPEeCKy CTOITY, IOAICTUIIAj 3a y/Iarambe Y OCHOBHA
CpeficTBa U 3allOll/baBalbeé HOBUX JIMIIA U IEeroBe BMCOKO IIOCTaB/beHe Ipa-
HUIE, Ka0 U rpaHuny of 750 MmuanoHa eBpa 3a mpuMeHY Ipasuia [Ipyror
cTyba, MOXe ce M3BeCTH 3aK/bydak fa he myma OuTH U3IOXKEH Mamu 6poj
cybjexara. Jmak, 3a mux oBaj edexar Moke OMTU MaTepyjaHO 3Ha4yajaH.
IMopen oBor mopcTNIlaja, OCTANIN €I€MEHTH CPIICKOT IIOPECKOT IpaBa yIIaB-
HOM Texe mnobehamy edekTuBHe cTole (HIIp. HENpU3HaBame II0jeMHUX
BpCTa pacxofia), alM ¥MMa UM OHMX KOjU je MOTy yMamuUTy (HIIp. HaKHaf-
HO TIpM3HaBal€ PAacXofia U3 NPETXOAHMX Iepuofa, MOACTUIIAj IO OCHOBY
y/larama y HOBOOCHOBAHO IIPMBPENHO APYIITBO Koje 00aB/ba MHOBAIVIOHY
IeNaTHOCTY, UTH.), Te ce Moxe mecutu fja oppehenn 6poj obBesHuka Oyne
norobheH 1 IO OCHOBY IIpMMEHE TUX e/leMeHaTa.

Moxe ce 3akpyuntn ga Cpbuja 3aocTaje 3a IpyruM IpaBHUM CUCTe-
MIMa, KaKo 10 MUTaky IpMMeHe HOpMMU Koje je Beh ycBojuma y cBoM 3aKo-
HOZIaBCTBY (ofipenbe o KopecroHAMpajyhoj KOpeKuuju), Tako U 10 MUTABY
ycBajama pellema 13 JIBa cry6a. IIpBu npobeM ce Moxe pelnTH ylIarambeM
y /bYACKe pecypce MOPecKMX BIacTy (M y KBAaHTUTATMBHOM U y KBajINUTa-
TUBHOM CMMC/Iy) KaKo O} ce OHO ILITO je NMPOIMCAHO 3a¥ICTa Y IPUMEHNIIO.
Kapma cy y nuramy pemema u3 [IBa cTy6a, npennor 3a Cp6ujy, Kao 3eM/by y
PasBojy, je poKycupame Ha yCBajame IpaBIIa O KBaIMpUKOBaHOM goMaheM
MVHJMaTHOM JIOIUIATHOM IIOpe3y, IIpe Hero Ha OcTajIa IpaBuIa, Kako 6u ce
HpUKynyo mTo Behy Jeo mommaTHOT mopesa YKONMKO je eBUAEHTHO fAa he
OH CBaKako OUTK HaMeTHYT ofpeheHOM Opojy cybjekara, camo je muTame of
CTpaHe Koje jypUCHUKLIjE.

121 [locrynHo Ha appecu: https://www.apr.gov.rs/ungpoipapure.4318.html?infold=164, 16. 11.
2024.

122 JloctynHo Ha apmpecu: https://www.stat.gov.rs/sr-Latn/oblasti/strukturne-poslovne-statis-
tike, 16. 11. 2024.
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THE ROLE OF CORRESPONDING ADJUSTMENT IN
INTERNATIONAL AND IN SERBIAN TAX LAW

Summary

The role of corresponding adjustment in international tax law is to
eliminate economic double taxation, so the aim of the research is to identify its
regulation in international and in Serbian law, as well as to propose solutions
to identified issues. A comparative method was used to analyze international
regulations (OECD and UN Model conventions, EU regulation, BEPS initiative),
with a focus on application issues and its relationship with current changes.
Special attention was given to the relationship between corresponding adjustment
and the Income Inclusion Rule contained in Pillar Two. The position of Serbia
was also reconsidered, considering foreign direct investments in the context of
applying the corresponding adjustment clause in tax treaties, concluding its
favorable position, as well as an assessment of Serbian legislation in relation
to Pillar Two, where proposal was made to focus on implementing Qualified
Domestic Minimum Top-up Tax. The results highlighted disadvantages in the
adopted solutions, especially in the mutual agreement procedure, and in the
recently adopted solutions, for which there is no consensus in the literature.

Key words: Corresponding Adjustment. - Economic Double Taxation. -
Arm’s Length Principle. — Transfer Pricing. — Pillar Two.

Hatym npujema papga: 22. 7. 2024.
Harym mcnpaske papga: 18. 11. 2024.
HaTyMm npuxsatama paga: 10. 12. 2024.
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YIIYTCTBO 3A AYTOPE

ITpepatu pajoBu Tpeba fa OAroBapajy CTaHAApAMMA HAY4HOT paja y
norzefy obuMa 1 HaydHe anaparype. CtaHfapias obuM paga je 1 ayropcku
tabak (16 KyjaHux cTpaHa), OGHOCHO MaKCMMAaIHO 1,5 ayTopcku tabdak (24
KylaHe ctpaHe). Pagosu ce numy ¢onrom Times New Roman 12.

YnaHak Ha CPIICKOM je3MKy Tpeba ma Oype mucaH hupuaniom, ocum
CTPaHUX PeYM U peduy Ha JATMHCKOM je3UKy, KOju Ce MMINY JTATUHUIIOM U
Kyp3MBOM (KOCKM CTIOBMMA, OJHOCHO UTAJINK).

YmaHak MOpa fla Ha MOYETKY CafIp)KM HACTIOB, IIYHO IIpe3uMe U MMe
(cBUX) ayTOpa, IyH (3BaHMYHM) Ha3uB U ceguite (yK/pydyjyhm u gpxaBy)
MHCTUTYLIMje Y KOjOj je ayTOp 3aIl0C/IeH. Y HAallOMEHM Ha IHY IIpBe CTPAHUIIE
HaBOAM Ce e-ajipeca (CBUX) ayTopa.

Pag Mopa ma cappu cakeTak (alcTpakT), ca OCHOBHMM IV/beBUMa
MICTPaXXMBaha, METONAMA, Pe3yATaTNMa 1 3aK/bydnuMa paga. CaxeTak Tpe-
6a a uma o 150 peun.

HakoH caxxeTKka paj Mopa jja MMa K/by4He pedn Koje Hajoorbe Omucyjy
caap)kaj WiaHKa 3a HoTpebe MHIeKCUpaba U IpeTpaxuBama. bpoj Kby4Hux
peun He Moxke 6uty Behnm o 5.

Pap mopa pa capgpxn mucty pedepenun (mmureparypa) Koja obyxsara
6ubmmorpadcke n3pope (4raHKe, MOHOrpaduje 1 CII.) U flaje ce UCK/bY4UBO Y
3aceOHOM Ofie/bKy HAaKOH TeKcTa. PedepeHiie ce HaBoze Ha JOC/IeaH HA4YMH,
npeMa a30y4HOM pefioCiiefly Ipe3JMeHa ayTopa, KaKo IJlace y OPUTMHAIY.
Pedepenrie nussopHo objaB/peHe Ha hupummiy ce Tako M HaBofe, y3 JaTH-
HUYHY Bep3Ujy y 3arpaju.

Papg mMopa fa MMa cakeTak M K/by4He Pe4M M Ha €HITIECKOM je3MKY.
Pesyme 1 K/by4He pedn ce [ajy Ha Kpajy WIaHKa, HAaKOH ofie/bKa JIureparypa.
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Hacno 4iaHka ce muie Ha CpefVHM, BeMUKUM cnoBuMma. Hacmosu
YHyTap WIaHKa MOPajy fa umajy cnenehn ¢popmar.
1) IIpsu Hu60 Hacno6a — Ha CpeAUHY; HyMepauyja: puMcky 6poj (HIIp.
I, IL, III, uTH.); IpBO CIIOBO BEIMKO, & OCTajIa Maja.
2) [lpyiu Huso Hacnosa — Ha CpefuHM; HyMepaluja: aparcku 6poj ca
taykoM (HIIp. 1., 2., 3., UTA.); IPBO CTIOBO BEIMKO, @ OCTAJIa Masa.
3) Tpehu Huso Hacnoséa — Ha CpefVIHU; Kyp3uB (Koca CI0Ba, UTANNK);
HyMepanuja: Majio C7IoBO a30yKe ca 3aTBOPEHOM 3arpazoM (HIIp. a),
6), B), UT[.); IPBO CTIOBO BETMKO, a OCTA/a Masa.

4) Yeitiepitiu HU60 HACTI084 — HA CPEVIHN; HyMepallyja: apanckyu 6poj
ca 3aTBOpeHOM 3arpafioM (Hmp. 1), 2), 3), uTA.); IPBO CIOBO BEMKO,
a oCTasa Masna.

Hpumep:

I ITojam
1. Tepmunonoruja
a) Tepmunonoiuja y yiopegrnom tipasy

1) Hemauko npaBo

YraHak ce mpefaje y eleKTPOHCKOM OOMMKy Ha afipecy redakcija@
pravoiprivreda.rs. Ilpujem cBux pagoBa O6uhe mMoTBpheH enreKTPOHCKOM IO-
ITOM. AyTOp IIpefjajoM TeKCTa M3jaBjbyje fa TeKCT Huje 00jaB/beH VN IIpH-
xBaheH 3a 06jaB/pyBambe, Ja IPEICTaB/ba PE3y/ITAT COIICTBEHNX VICTPAXKMBabha
u fja ce muMe He Bpehajy mpaBa nHTe/eKTyanHe CBOjUHe HUTH [IpyTa IpaBa
tpehux numa. Ayropu cy fy>XHU fia IIOCTYIAjy y CKJIafy ca IpaBuUINMa Ha-
y4YHe METOJOJIOTHje Y MOMIefly LUTHpaba Tyhux 1u3Bopa 1 HaBOfA.

Pepakumja he pasmorputy momo6HOCT cBUX pajoBa #a Oymy INOA-
BPTHYTU IIOCTYIIKY pelleH3Mpamba. IlocTynak peneHsupama HompasyMmeBa
IBOCTPYKY QaHOHMMHY DeleH3Hjy.

Pepaxnuja yacommca 3afijp>kaBa IPaBo a YIaHAK IPUIATOAM jefUH-
CTBEHVM CTaHJApAMMa ypehuBama 1 MpaBONMCHUM MPABIINMA CPIICKOT U
€HIJIECKOT je3VKa.
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YmyTcTBO 32 ayTope

a)

6)

B)

hi9)

ITPABUIA OIUTUPAIBA

1. Kmure

Kmure ce nutupajy Ha cnepehu Haums:

UMe ayTopa, Ipe3lMe ayTopa, HAC/IOB fie/la HaBefleH KYP3MBOM, €BEeHTY-

aJIHO pefHM OpOj M3Iama, MeCTO M3/aba, TOVHA U3ama, 6poj cTpaHe.

IIpumep: Mupko Bacwmesuh, Tpiosurcko wpaso, 9. nsname, beorpap,
2006, 100.

Roy Goode, Commercial Law, 3rd edition, London, 2004, 429.

Kaga ce yutmpa kmura Buile ayTopa, HMXOBa MMeHa M Mpe3UMeHa ce

pasfBajajy 3ape3oM.

IIpumep: Tparnma CnujerraeBnh, Crno6oman Crnacuh, Komenitiap 3akona
o ciieuajHom ociyixy, beorpan, 2006, 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3e édition, Paris, 2001, 243.

Kmnra Kojy je HeKo nmije IpUPERNIO KA0 YPeSHNUK Ce LIUTUPA TAKO LITO
Ce HAaKOH IbeTrOBOr IMEHa U Ipe3VIMeHa y 3arpajyl HaBOAM O3HAKa ,ypef-
HUK“ i ckpahennia ,,yp., ogHOCHO ofroBapajyha osHaka Ha je3uky Ha
KOM je Kibura o6jaB/beHa.
IIpumep: Mupko BacwmweBuh (ypemuuk), Akyuonapcka gpywiniea, 6epse
u axuuje, beorpag, 2006, 27.
Fidelis Oditah (editor), The Future for the Global Securities
Market, Oxford, 1996, 74.
Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, 55.

Kapma ce umrupa jemHa kmura oppeheHor ayropa, Koj IOHOBJ/BEHOT
LIUTMpama ce HaBOAM IIPBO CIOBO MMeEHa Ca Ta4KOM M Ipe3uMe, HaKOH
Jera ce jjofiaje 6poj cTpae.
IIpumep: M. Bacupesuh, 102.

R. Goode, 431.

Kaza ce uuTupa Bullle KBUTA UCTOT ayTOPa, KOJ, IIOHOB/bEHOT LIUTUPaba
ce HaBOJY IIPBO C/IOBO MIMEHA Ca TaYKOM M IIpe3VMe, IIOTOM Ce y 3arpaju
CTaB/ba TOAMHA V3Jlamha, U1 Haj3aj Opoj cTpaHe.

IIpumep: H. Jopanosuh (2010), 107.
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a)

6)

2. Ynannnm

YnaHum ce untupajy Ha cnegehy HaumH:

MMe ayTopa, Ipe3uMe ayTopa, OTBOPEH) HABOJHUIIM, HA3UB WIAHKA, 3a-

TBOPEHV HaBOJHMIYM, Ha3MB YacOINca Kyp3UBOM, OpOj 1 TOfMHA M3/atha,

6poj cTpaHe.

IIpumep: 3opan Apcuh, ,Yuemhe y CKyNIITHHM aKIIMOHAPCKOT [PYLIT-
Ba‘, IIpaso u tpuspega, 6p. 1-4/2005, 23.
Klaus J. Hopt, ,Aktiondrskreis und Vorstandsneutralitit®,
Zeitschrift fiir Unternehmens- und Gesellschaftsrecht, Nr. 4/1993,
535.

Kaga ce umtupa wiaHak BUIIE ayTOpa, HUXOBA MMeHA U Ipe3VMeHa ce

pasnBajajy 3apesom.

IIpumep: Boumko JKuskosuh, Karapuna Bemosuh, ,KBanurer xopnopa-
TMBHOT yIIpaB/bakba ¥ TPXKUIITE KOPIIOpaTBHE KOHTPOJIE Y yc-
noBuMa Tpausunyje’, IIpaso u upuspega, 6p. 1-4/2005, 43.
Michael C. Jensen, William H. Meckling, ,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, 307.

Pan, ogHOCHO WiIaHak 06jaB/beH Y OKBUPY 300pHMKA pafioBa WIN KIbUTE,
KOjy je HeKO JIpyTo JiIie IPUPENUIO Kao YPeIHNK, ce IUTHpa Ha cefehn
HauVH:

MMe ayTopa, Ipe3uMe ayTopa, OTBOPEH) HABOJHUIIM, HA3UB WIAHKA, 3a-
TBOPEHV HAaBORHUIM, HAa3uB 300pHNKA pafioBa, OHOCHO KUTe Kyp3u-
BOM, Y 3arpajiu O3HaKa ,ypemHuKk  mwmm ,yp.“ (»editor wm ,ed.“), ,pe-
[aKTOp“ ¥ CJI, ¥ VMMe ¥ IpesVMe YpeJHUKA, eBEeHTYaTHO pefHu 6poj
U3fjamba, MEeCTO M3/lamha, TOIMHA U3flama, Opoj cTpaHe.
IIpumep: Hebojma JoBanosuh, ,OTBapame U 3aTBapame IPUBPELHUX
Apyutasa‘, Akyuonapcka gpywinea, bepse u axkyuje (ypemsHMUK
Mupxko Bacumesuh), beorpan, 2006, 307.
Roy Goode, ,The Nature and Transfer of Rights in Dematerialised
and Immobilised Securities®, The Future for the Global Securities
Market (ed. Fidelis Oditah), Oxford, 1996, 110.

Kama ce nurupa jeman wiaHak ofpeheHor ayrtopa, KOf IIOHOB/BEHOT
LIUTHpaba Ce HaBOAM IIPBO CIOBO MMEHA Ca TAauYKOM U IIpe3NMe, a IOTOM
6poj cTpaHe.

IIpumep: B. Pagosuh, 164.
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hy)

b)

6)

B)

r)

1)

Kapa ce uuTupa Bullle 41aHaKa MCTOT ayTOpa, KOJ, TIOHOB/bEHOT IUTHPaha
Ce HaBOJY IIPBO C/IOBO MMEHA Ca Ta4YKOM U IIPE3UME, IIOTOM Ce y 3arpaju
CTaB/ba TOAMHA M3Jaa, 1 Hajas Opoj cTpaHe.

IIpumep: B. Pagosuh (2014), 184.

Y cny4ajy fa y MCTOj TOOVHM ayTOP MMa BMIIE PafjoBa KOju ce IUTUPAjy,
y3 TOMHY M3Jama ce Nofaje TaTMHIYHO CI0BO a, b, ¢, d, nta. mpema pe-
HOCTIely [UTHpama TUX pajjoBa, HAKOH Yera ey O6poj cTpaHe.

IIpumep: V. Jaukosen (1995a), 16.

3. IIponmcn

[Tpomucu ce uuTHpajy Ha cnefgehn HaumH:

IyH Ha3MB IIPOIINCA, IIACM/IO y KOMe je MpOINC 00jaB/beH KYp3UBOM,

6poj rmacuna u rofuHa o6jaB/pMBama, CKpaheHnia 4., CT., Tad., OffHOCHO

nap. u 6poj oxpenbe.

IIpumep: 3akoH O mpuUBpeRHUM ApyuTBuma, Caymbenu inachux PC, 6p.
36/2011, 99/2011, 83/2014, 5/2015, un. 15.

Axo he HaBefleHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y Pajy, IPUINKOM IIPBOT

IUTUpama ce MoC/Ie Ha3uBa Ipomnuca HaBofgy ckpaheHuna mox kojom he

Ce OH Jla/be N0jaB/bUBATH.

IIpumep: 3axon o maarHuM ycryrama — 3I1Y, Cnymcbenu inacnux PC, 6p.
139/2014, un. 4 cr. 2.

Yan, cTaB U TayKa MpOMNca 0O3Ha4yaBa ce ckpaheHunama 4., CT. ¥ Tad., a
naparpa¢ ckpahenurom map.
Hpumep: 4n. 24 cr. 1 Tau. 5 win nap. 14.

[IpunnKOM IIOHOB/BEHOT HUTHUPaba ofpeh)eHOr IPOoIca HABOIM Ce BeroB
IIYH Ha3uB, OGHOCHO cKpaheHMIa yBefjeHa IPUINKOM HPBOT LIUTUPAbA,
ckpahennna 4., cT., Tay. Wi nap. u 6poj oxpende.

IIpumep: 3axoH 0 IpUBPESHUM APYLITBUMA, YL 7.
3ITY, un. 25.

[Tponycy Ha CTpaHOM je3uKy ce UTKPAjy Ha clefgehy HaumH:

IyH Ha3MB IPOINNCa IpeBeleH Ha CPIICKU je3VK, rofyHa 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IIPOINCA Ha OPUIMHATI-
HOM je3UKY Kyp3uBOM, eBeHTyanHo ckpahennma mog xojom he ce mpormc
Ia/be II0jaB/bUBATH, 3aTBOpPEHA 3arpaja, ckpaheHuma 4., CT., Ta4. WIN
nap. n 6poj onpenoe.
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IIpumep: Hemauky TproBaukm sakoHuk m3 1897. rommue (Handelsgesetz-
buch), map. 29.

o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. VIsBopu ca MHTEpHETA

a) VsBopu ca mHTepHeTa ce UTUpaAjy Ha crefiehy HaumH:

¥IMe M IIpesyMe ayTopa, OMHOCHO OpraHysaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCTa, €BEHTYa/IHO MeCTO U TOiMHA 00jaB/bMBamba, afpeca

MHTEpPHET CTPaHMIle Kyp3UBOM, JaTyM IIPUCTYIIA CTPAaHNULY, ¥ 6poj cTpa-

He.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, Brussels, 2001, goctymso
Ha agpecu: http://ec.europa.eu/internal_market/financialmarkets/
docs/clearing/first_giovannini_report_en.pdf, 21. 10. 2008, 18.

6) IIpmnnkoM NOHOB/BEHOr LMTHpamka M3BOPA ca MHTEpHETa HABOAM Ce
IPBO C/IOBO MMEHA ayTOpa Ca TaYKOM I IIPE3MMe ayTOpa, OFHOCHO Ha3UB
opraHmusanje Koja je mpuIpeMmuiIa TeKCT, Ha3UB TeKCTa 1 Opoj cTpaHe.
IIpumep: Giovannini Group, Cross-Border Clearing and Settlement

Arrangements in the European Union, 6.
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