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uctiuuy ga, yupKoc 8UCOKUM OUeKUBArUMA TUPHUULTLA, 3AKOHCKO peuderve
obunyje Hegoymuyama, 0g Kojux je 3acuiypro Hajeéeha uuitiare ipasHe Upu-
poge oeoi ocuiypawa. Kmyunu apiymenili paga jecitie ga ce 060 ocuiyparve
Mopa KOHUUUUpaimiu Kao ocuiypare og ogiosopHociliu, jep je u camum 3a-
KOHOM TUPOTUUCAHO ga je telo8a OCHO8HA cépxa HAKHAgA wiilieile. AHanu3a
iokasyje ga gocagawirba tpakca Hocnogasua — yioeapare ocuiypara 0g
iocnequua HecpehHol cnyuaja — He Moxce ga 0giosopu Ha Widj 3agailiax, jep
je peu o ocuiyparby Koje camo u3y3eitiHo Moxce UMAU OGuilheiliny Kapax-
wep. Ocum tHioia, oculypare og tiocnequua HecpehHol cnyuaja He Upyxa iio-
wipebHy u UOMYHY 3AUHUTLY HU 3aTlocIeHUMA HU Hocnogasyuma. Ycieg
Hetlociilojarwa 3acebHoT 3aKoHa HoceehieHol oculyparwy 3anocieHux 3a cry4dj
iospege Ha pagy u podecuoHantux 60neciiiy, ayiwiopke 3aKvy4Ho gajy upeg-
7n10ie 3a popmynucarbe 0801 HOB0I TPOU360ga ocuiyparva.

Kmwyune peuu: Ocuiyparve og ilospega Ha pagy u ipodecuoHanHux 60eciiu.
- Ocuiypare og ocnequua Hecpehrol cnyuaja. — Ocuiyparve
og ogiosopHociiu. - HakHnaga wiitieitie. — Ilokpuhe.

I YmecTo yBOma

JenHo of ocurypama 3a 4mje ce HOpMaTuBHO ypebewe u mpo6oj Ha
TPXKUIITY OCUTyparma Be3yjy 3Ha4dajHa OYeKMBama OPOjHMX yYeCHMKa Ha
TpKuwTy (stakeholdera) 6e3 cymme je ocurypame 3alociieHUX Off mpode-
CHOHa/MHMUX 6O/ecTM U HOBpefa Ha pany. Ped je o mpoussopy ocurypama
KOjM je ycBajameM 3aKkoHa o 6e36emHOCTHM U 3[paB/be Ha pamy 2023. rogyHe
mo6mo Ha aktyemHocTi.! YV Majy 2025. TofmHe MCTeKao je POk off f[Be TO-
IMHE Off YCBajama OBOT 3aKOHA, TOKOM KOT Cy ITOC/IOfIaBIM OV Y KHM Ja
OpraHm3yjy u yckiagie coje mocnosame.” Y wi. 67 363P npensubena je o6a-
6e3a TOC/IOfABalla Ia Ha COIICTBEHN TPOLIAK 00e30e1 ocurypame 3anocie-
HUX 3a CTy4aj TIOBpeJie Ha pajy i npodecHoHaTHIX 60ectn,” pagu HakHage
wittieitie HacTajie TIOBPEIOM WU yCTIeN 6omectu.*

1 3akoH o 6e36emHOCTY U 37paBby Ha pany — 3B3P, Caymbenu inacnux PC, 6p. 35/2023.
2 3B3P, u. 111.

3  Tepmunu nospefa Ha pagy u npodecroHaaHa OOIECT ce UMajy TYMaduTH y CKIafly ca
3aKOHOM 0 3[paBCTBEHOM ocurypamwy, Caymobenu inachux PC, 6p. 25/2019, 4. 51 u 4.
22 u 3aKOHOM O IIEH3MjCKOM ¥ MHBAIMACKOM ocurypamy, Crnyxbenu inacnux PC, 6p.
34/2003, 64/2004 - opnyka YCPC, 84/2004 - pp. 3axon, 85/2005, 101/2005 - gp. 3a-
KOH, 63/2006 - ognyka YCPC, 5/2009, 107/2009, 101/2010, 93/2012, 62/2013, 108/2013,
75/2014, 142/2014, 73/2018, 46/2019 - opmryka YC, 86/2019, 62/2021, 125/2022 n
138/2022, . 22-23.

ITox moBpemoM Ha pajy ce IofpasyMeBa IIOBpefjla OCUTYPaHMKa Koja ce HOromm y
IIPOCTOPHOj, BPEMEHCKOj ¥ Y3POYHOj ITOBE3aHOCTM ca 06aB/bambeM IOC/IA II0 OCHOBY
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Ocurypasme of I0Bpefia Ha pagy u npogecroHaIHnX 60mecTn

Ynja je cBe 3amHTepecoBaHOCT IpobyheHa oBoM ofpendom Koja 06m-
nyje HejacHohama 1 Henopequomhy?5 Y 0BOM TpeHYTKy HpeINO3HajeMO
TpU KaTeropuje 3aMHTEPECOBAHMX 3a jacHe ofrosope. Ha mpBom Mecty cy
CBaKako ocurypasauy Oyayhm fa je ped o BpcTu ocurypama Koje 61 1o
IIOTEHLIMja/IHOj TIEHeTpaLyjy Ha TP>KUIITE OCUTypama MOITIO Jja ITOCTaHe
HOBJ HQjaTPaKTUBHUjM NIPOM3BOJ, OCUTYpama, a KOju O CBOjUM YHe/IOM
Ha TPXKUIITY MOTao Ja HafMallM YaK U OCUTYpame ayTOOATOBOPHOCTMU.

KOTa je OCUIYpaH, IPOY3POKOBaHA HEMOCPETHUM U KPATKOTPAjHUM MEXaHUYKMUM, (u-
SUYKUM WIM XeMUjCKMM [I€jCTBOM, HAIIMM IIPOMEHAaMa I0JI0XKaja Te/ld, M3HEeHaAHUM
omnrepeheem Tema WM APyrMM IpoMeHaMa (UIMOJOIIKOT CTalka OpraHmaMa (dak
U Kaja je HaBefieHy IOBPeNy 3alOCIeHN IIPeTpIe0 Ha IOCTIOBMMA Ha KOjUMa Huje
pacriopebeH, anmu nx o6aB/ba y MHTEpeCy IOC/IOAABIA), TOBPefia KOjy OCUTYPaHUK IIpe-
TPIM IIPY [OACKY, OFHOCHO IIOBPATKY ca IIOCIA, Kao U 060/berbe OCUTYPaHNKa Koje je
HACTa/0 HEIOCPEefHO WM Kao MCK/bydYyBa mocmepuua HecpehHor ciydaja mmm Buime
cnte 3a BpeMe 06aB/barba MOC/IA [0 OCHOBY KOTa je OCUTYDPAH VWJIM Y Be3M ca HBUM.

ITpodecnonanne 6omecty, y cMucIy 3akoHa O IE€H3MjCKOM M MHBAMICKOM OCUTYpPaIby,
jecy oppebeHe 6ormecTu Koje HacTajy TOKOM OCUIypaiba, HIPOY3pOKOBaHE LyXXUM HeIo-
CpefHMM yTHI[ajeM Ipolieca I yCIOoBa pajja Ha PafHUM MeCTVIMA, OFHOCHO IIOCTIOBMMA
Koje je nmuue o6aBpano. bke oppebewe npodecnonantyx 60mecT 1 pafHUX MecTa
Ha KOjuMa ce OHe MOTY jaBUTH ce Hamase y IIpaBuiHuUKY o yrBphuBamy npodecnonan-
Hux 6omectn. Bup. peramHuje Mua Ilerposuh, ,,O60meme koBup 19 — moBpena Ha
pazmy wnu npodecnonanta 6omect’, Cilipanu ipasHu xusoit, 6p. 1/2022, 44-46.

4  Hasepmena onpen6a Huje HOBUTET 1 Beh je MMajIa CBoje MeCTO Y IPETXONHOM 3aKOHY O
6esbenHOCTI U 31paBby Ha pany, Cnywbenu inacuux PC, 6p. 101/05, w1 53. Capa Beh
Baxehu 3B3P noHeo je mpyre usMeHe y 061acTi ocurypama 3anocienux. Ilpema Hopom
3aKOHY BUIIE He ITOCTOj1 o6aBe3a Ja ce 3all0CTIEHN OCUTYPAjy y CTydajy obo/bera y Besu
ca pagom, Beh camo y caydajy mospefa Ha pany u npodecuoHamHux 6omectu. Jopat-
HO, 3aKOH BuIle He fledyHNIIe fa ofpehyBame PUHAHCHCKNX CpeficTaBa 3a OCUTYpambe
3aBJMCH Off HUBOA pusNKa of nospehuBama u mpodecroHaaHOT 060/bemba Ha PagHOM
MeCTY 1 pajiHOj OKOMMHMY, Beh caMo fa GMHAHCHjCKa CPeCTBA 3a OCUTypalbe Mafiajy Ha
TepeT IOC/IoAaBLa. VI3 oBora He Tpeba 3aK/bYUNT [ja OBM KPUTEPUjyMI BUILe HUCY pe-
neautHu. O BuMa he y cBaKOM CIydajy 6MTI peun IPUINKOM IIPOLieHe TEXIHE PU3UKa
Ol CTpaHe OCUIypaBaya.

5  Viopyxeme NpaBHUKA y IpUBpPenu M YApyxeme HOCPefHMKA y ocurypamwy (y mabeM
TEKCTY 3ajeffHO: YIpyXemwa) Cy Y TOKy jyla u cenTeMbpa 2025. opraHM3oBajia ABa Ia-
Herma Koja cy 6mma mocBeheHa ocurypamy o npodecroHamHMX 60/ecTy M HoBpe-
ma Ha papy u3 wi. 67 3B3P. Ilwp oBuX maHena 610 je fa ce pacBeTIN TeMa OBe BPCTe
OCHTypama, ¢ 063MPOM Ha BEMKM APYIITBEHN 3Ha4aj M Ha HEOPEYEHOCT 3aKOHOJABIIA,
IITO je TP)KUIITE OCUTYpPamba [IOBENO y He3aBUZAH IO/I0Xaj. JIpylITBa 3a OCMryparbe,
jep HUCY y IOTIYHOCTM CUTYPHA KaKO Ja Kpeypajy 0Baj HOBM IIPOM3BOJ, a IOCPENHNKE
Y OCUTYpamby, jep MM je 3HaTHO OTEXAHO fja UCIIYHE CBOjy CaBEeTORABHY (PYHKUU]Y KOjy
Cy AYXHH [a IpyXXe KOPUCHUIMMA YCIyre Ocurypama. JocTymHo Ha ampecu: https://
www.linkedin.com/in/udru%C5%BEenje-pravnika-u-privredi-8316552a8/recent-activity/
all/, 24. 11. 2025.

6 Bynyhu pa je cprmcko TpxuiuTe ocurypama ayTOLEHTPUYHO JelleHMjaMa yHasaj U jJa
ynHYU 6713y 30 HpoljeHaTa TPXKMINTa HE)XMBOTHMX OCUTypaiba, OBaKBa TBPHMA y IO-
I7Iefly TIOTEHIja/THOT 3Ha4aja OCUTYParba 3all0CTIeHMX Off IOBPe/ia Ha pajy BOJATHO I10-
TEHIIMPA MHTEPECOBAIbE 33 IETOBY NIPAKTIYHY MMIUIEMEHTAIY.
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OBakBa IIpOrHO3a je BpJIO peanHa uMajyhm y Bupgy 6poj nuia Koja Mopajy
6UTH TIOKpUBEHa OBOM BPCTOM ocurypama.’ OTyfa je U3 yria WHmyCTpuje
ocurypama 6110 Koja HelOpe4eHOCT 3aKOHCKUX pelllera 030M/bHa CMeTHa
TP>XMUITHOM PasBojy. 3a Ip>KaBy 4uje je TPXKUIUTE OCUTYparba ay TOLLEHTPUY-
HO, TO 01 3HAYMJIO Jia OCUTypaBadM OYeKYjy fa MM peryJaTOpHU OKBMP JAa
BeTap y eha kajia je peu o pa3Bojy oBe BpcTe ocurypama. Jla mu je To 3ancra
CIIy4aj y CpIICKOM IIpaBy, Bupehemo Ha ocHoBY anammse 3B3P.

Ha npsu mnornen, oeaj mpommc npensuba kasHe 3a HENOIITOBaibe
ofpenbe o 06aBe3HOM OCUTYypamy Off IOBpela Ha pafy, IITO CUTHAIM3UPA
HaMepy 3aKOHOJaBlia fia Ce yBefe jOlI jeHO 06aBe3Ho ocurypame. MebyTum,
KaKo je /10 caja BUILe ITyTa YII030peHO, OCeOHO 110 OKpUbeM YpysKerma
IPaBHUKA Y IIPUBPENY U YIPY>Keba IOCPeJHIKA Y OCUTYpamby, OCTaje OTBO-
peHo nuTame fja 1 je lex specialis mporuc 06ecMuUI/beH HENOCTOjabeM I10-
ceOHOTr 3aKOHa O 00aBE3HOM OCUTYpamy 3allOCTIeHNX, KOjUM OM ce pel-
Ne cBe HemoyMuIle U feUHMCaTe MUHMMaTHe ocurypare cyme.® Kao mto
hemo y HacTaBKy apryMeHTOBaHO U3HETH, CMATpaMo fia u 6e3 ycBajama mo-
ceGHOT 3aKOHa, OCUTypame of npodecnoHaTHNX 60IecT U MOBpena Ha
pagy MoxXe fa ce pa3Buja Ha ocHOBY nocrojehux npomnca. Hocehy ymory
y eKCHaH3Mj! OBOT OCUTypama Moxe (M1 Mopa!) a MMa 3aMHTepecoBaHa
MHAYyCTpHja (IMOABYK/Ie ayTOpKe).

OcuMm ocurypaBaua, MHTepeC 3a jaCHMM 3aKOHCKUM ypebemem ocu-
rypama MIMajy ¥ CpIICKM IOC/IOAABIY, KOjuMa je 3ampeheHo He ManmM KasHa-
Ma 3a CJIy4aj HeloIITOBamba ofipefioe 0 00aBe3HOM OCUTYPakby 3alIOC/IEHNUX Off
HoBpefia Ha pafy/npodecroHamTHux 60mecTi. AKO je 3aKOHOM CaMo yBefieHa
ob6aBe3a, 6e3 IpeLn3uparmba CBIUX MUTakba 3HAYjHIX 32 OllepallIOHATN3ALIN)Y
y IIpaKcH, IIOCTaB/ba Ce MUTabe IITa TO 33 3aMHTEPecoBaHe CybjeKTe 3HauM.
He MoxeMmo fa He OTBOPMMO OBOM IPWINKOM INTambe OATOBOPHOCTH IIO-
CTI0fjaBIIa 32 IITeTe KOje Ha Pafy WM Y Be3U ca pajjoM IIpeTpIle 3alI0CTIeHN Y
CMUCTIy PaJHOIIPAaBHUX 3aKOHA. AKO je OH, Y3 TO, MHBECTHPAO Y OCUTyparbe
3anoc/ieHnx y cknafny ca 3b3P, mocraBma ce muTame KakBa ce IOpyKa TUMe
a/be y TIOI7Iefly 3aIUTUTHE yJIoTe OBOT ocurypama. IloToM, us yrma 3amo-
C/IEHUX, CBY MeXaHM3MMU 3aIUTUTHOT KapakTepa — YK/by4dyjyhu u ocurypame

7  Waxo je y ur. 5 3b3P npensuben untaB HM3 /LA KOja MMajy HpaBo Ha 6e36eXHOCT U
3IpaB/be Ha pajy, WIaHOM 67 je mpenBubeHa ob6aBesa IOCTO[ABLA la OCUIYPa CaMO 3a-
IocrieHe, 6e3 IOMUIbaba OCTAINX KaTeropuja U3 Wi. 5. VIHade ce yodaBa TpeHJ LIMpera
KOHIIEITa pajHOT OHOCA BaH IPaHMIA TPAAMIVMOHA/IHOL, ITO he BpeMeHOM 3acUTypHO
MMaTU MMIDIMKALYje M Ha OBaj Ipou3Bof, ocurypama. O deHoMeHy drexcubummsanyje
panHor opHoca y Cp6uju Bup. JoBana Pajuh Rammh, ,Pnexcubunmsanuja pagaux of-
HOCa ca OCBPTOM Ha paji ca HEIYHUM PafHMM BpeMeHOM', Cilipanu 0pasHu #ueoit,
6p. 1/2020, 91-93.

8  Maxo je 3B3P, un. 76 ct. 3 mpexsubero na he ycnoBu u HOCTYNIM OBOT OCUTYparba OUTH
ypebenn noce6HmM 3akoHOM, TO ce (jOII YBEK) HUje JOTOJUIO.
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o[ MoBp€lla Ha paAy — LI€HE C€ IIpEMaA IbMXOBOM YUMHKY Yy cnyqajy HacTasie
mTeTe.

Hajsap, 13 yria gpxaBe Koja ce cyodaBa ca leuInuTOM pajjHe CHare, a
K0jOj je jemHaKo MpodUTaOUIHO [ja MMa KOMIIETUTUBHO U pactyhe Tp>xuiTe
ocuryparba, IIpaBMJIHO KOHIMUIIVMPpAambe JOOATHOT ME€XaHM3Ma 3alITUTE N 3a-
IIOC/IEHNX U TIOC/IOfiABalla je HeCYMIbUBO II0XKE/BHO.

IT ®opmanna o6aBe3a, 6e3 yrBphenor HaunmHa cipoBohema

Mako je ocraB/beH POK Off iB€ TOAVHE 3a IPUIPEMY IPUMEHE OBOT
3akoHa, 1 ¢uUpMe M OCUTypaBadM ¥ Jajbe UMajy OpojHe HefoyMMuIle, any U
npuMenbde Ha OBO 3aKOHCKO pelleibe. Heke Off BUX yK/bYUYjy HEIOCTOjabe
IOJATHNUX 3aKOHCKMX aKaTa Koju €y, 6ap 1o J0Opoj YIOpeRHOj IpaKcu, HeoII-
xonHu 3a ypeheme oBe 06/macTy, Kao 1 HEMOCTOjarbe MPONMCAHNX MUHMMATI-
HJMX OCUTYpPaHUX CyMa KOjoM OM ce CIpedumIo oOecMMII/baBambe 3aKOHCKe
ozpenbe. ITopen Tora, koMIaHuje MMajy u guaeMe Koje nokpruhe npubasutu
fa 611 ce MCITyHM/IA 3aKOHCKa HOPMa, Kao ¥ fia 1 he MX MHCIIeKTOpM paja
KasHUTHU aKO IpeKpllle 3aKOH.

[TpunukoM perynmucama oBe oOaBese MOCTOAaBalla, 3aKOHOJABAL] Ce
OIpENeNNO 3a TEXHMKY 3aKOHCKOT MuHumanusma (IOABYK/IE ayTOPKe), LITO
II0 HAIlleM CyAy He MOpa HY)XHO O6uty norpeuras npucrtym. Hanme, tume ce
OCTaB/ba NIPAKCU OCUTYpaba [a ce O CBUM OBMM INUTAamVMa VM3jaCHM ITyTeM
ycnoBa ocurypama. V3 yria npakrudapa npo6nem cy, mehytnm, nparehn 3a-
KOHCKM IIpomcy Koju Tpeba ga omoryhe cripoBobeme oBe ofpenbe 3akoHa y
IPaKcH, 3a Yije HellOIITOBabe Cy NpefBuheHe 1 KasHeHe ofpenbe.

[Iurame Koje M3a3uBa HajBMIlIe HeJOYMULIA jecTe Aa mu he mera/pHuUje
perynucame OBOT IPONM3BOA OMTY IPENyLITEHO HOBOM 3aKOHOM KOju ce
HaBOMIM y WIAHY 67, KOjUM OV OVIV peryaMcaHy YCIOBYU M MOCTYNIM 06a-
BE3HOT OCUTYpama Off OoBpefla Ha pafy u npodecuoHanHux obomema. I1o
HalieM y0OKOM yBepewy, TaKo HelTo ce Hehe joroguty, jep To Huje 6uma
Hamepa 3akonoTBopia.'’ Kao mro hemo y mamuM manmaramuma mokasarn,
CTaB CEKTOPCKOI 3aKOHOfaBIia je ymyhmeame Ha Beh moctojehe mpommce

9  3b3P, uyn. 101 mponucyje kasHy y Bucuau og 1.000.000,00 PCI] mo 1.500.000,00 PCJ]
3a IOCTIOfIaBlia KOjU He OCUTYpa 3aIlloc/ieHe, OGHOCHO y BucuHu of, 30.000,00 PCII no
150.000,00 PC]I 3a ogroBopHo nuiie mocnofgaBla.

10 Y 0BOM TpeHYTKy IOCTOji caMo HeOpMalHO OITIalllaBaie YIpaBe 3a 6e30eTHOCT I
3IpaB/be Ha pafy KojuM je moTBpheHa obaBesa IOCIOfABala a CBOje 3aMOC/IEHe OCH-
rypa y ckiaapy ca noctojehnm sakoHogaBcTBOM. JIok je 610 Ha cHasu nperxopuu 3B3P
KOjU je caipkao MCTy obaBe3y IOCTOfaBIla, MUHNMCTApCTBO paja U COLMjaIHe MOMN-
THKe je Jano Munuberme 6p. 011-00-521/2009-02 ox 9. 2. 2009. rogune o6jaBmeno y I1C
11/09, 168, xojum je moTBpheHo fa MOCIOKABIM HICY Y MOTYNHOCTH fla IOCTYIIE ¥ CK/Ia-
Iy ca TMM 3aKOHOM, jep HUje YCBOjeH 3aKOH KojuM 6y Oy MPOIMCaHy YCIOBYU U IO-
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KOj! YMHEe Pery/laTOpPHU OKBMP OCuUrypama. Ty mpe cBux pedepuireMo Ha
3aKOH 0 0O/MUTallMOHMM OFHOCHMA ¥ 3aKOH O OCUTypamy, = Koju mpepsuba
fla Cy OCUTypama JINIIa ¥ MIMOBUHE JOOPOBOJ/bHA OCUTypama 1 ia MOTy OUTH
06aBesHa caMo y CTydajeBuMa TIPOIMCAHUM 3aKOHOM. 2

bmmxe cMo cxBaTamy fla u3 Tymader-a 3b3P npousnasu na uHTEHLMja
HUje Oula [OHOLIEHe MOCeOHOT MPOMNCa Be3aHOT 32 OCUIypame, MaKo Ou
HaBeJleH! CTaB HAWIIa0 Ha HeofoOpaBame IPOCEYHOT IIPAaBHMKA /MM
cybjekTa Ha Koju ce OBaj mponuc ofHocu. HamMe, 3aKOHOZAaBHY MaHUP IO
KOMe Ce MUTarmbe OBAKBE BaYXHOCTY PETy/IMIIe CaMO jeflHUM YWIAHOM 3aKOHa
MO)Ke OMTV M3/I0)KEH KPUTHMKaMa, jep ce TMMe IIMPOM OTBapajy BpaTa 3710-
ynorpebama 1 OoCUIypamuMa KOjuMa ce UCIyaBa (GopMa, alu He M CYII-
TMHA CaMoOT 3aKOHa. A/i, TyMademeM ofpende fa ce ,yCIOBM ¥ HOCTYIIIIN
ocurypama... ypehyjy sakoHoM“ monmasumo [0 3ak/bydka ja fp)KaBa HeMa
06aBesy JOHOIIEHa ITI0OCEOHOr 3aKOHA II0 OBOM IMTamy, Beh fja cy ycmoBu
¥l IOCTYIIIM OCUTYpamba Of IOoBpeia Ha pafly ¥ IpodecHoHamTHNUX 60/IecTn
Beh mpommcann apyrum 3akoHoMm. Kako mocrojehm mpommcy, nmak, Hucy
TOBOJ/bHY, OCTaje /la OCUTypaBadM YCIOBMMA OCUTypalba ypeJie CBa 3HadajHa
OUTamba M TUME IIOIyHe 3aKOHOJABHY IIPAsHMHY, OGHOCHO Ja YIpYy)Kerme
ocurypaBada Cpbuje cadnHM MOJe/ yCI0Be IITO je fo6pa yIopenHa mpakca.
Jlox 4exaMo Jja ce TO JecH, CMaTpaMo /ia je Ha TeOPUj! OfTOBOPHOCT y B€3N
Ca M3HOUIEbEM APTYMEHTOBAaHMX OATOBOpa Ha CBa CIIOPHA IMTarmba, IITO
hemo y oBoM pany u monymuTn.

Ja ctBapy 6yay HOTIYHO jacHe, ayTOopkaMa OBOT pajia 6u 6110 He-
ynopenuBo KoMpoOpHHMje [a je Ap)KaBa yCBOjuIa HOoceO6aH NpOmMC M ja
je vcTn mpenmer aHammse. bygyhm ma To Huje crydaj M ma 6 yekame Ha
ycBajame II0Ce6HOr MPOoMNCca MOIJIO HAHETH LITeTy OPOjHUM aKTepuMa — Off
KOjUX M3JBajaMO TPKUILITE OCUTypalba — Hallle TyMaderbe je la ce Ha OCHO-
By TI03HaBalba PETYIATOPHOT OKBMpaA U IpaKCe OCUTyparba MOXKe pasBMjaTH
HOBM BPXYHCKU IIPOM3BOJ, TP>XKUILTa OCUTypama. Kiby4yHo je ja ocurypasadn
He YIIafajy y 3aMKy HyDemwa IponsBofia ca HUCKOM OCUTYPAaHOM CyMOM, jep
ce TMMe MHAYCTPUja U3/IaXKe PelyTallIOHOM PU3UKY.

CTYIIY OCUTYpatba Off IOBpefa Ha pany, IpodecroHamTHNX 000/bera 1 000/bemba y Be3n
ca pajioM 3aIOC/IEHNIX.

11  3akoH o obnuranmoHuMm opHocuMa, Cnyxbenu nucii CPPJ, 6p. 29/78, 39/85, 45/89 -
omnyka YCJ u 57/89, Cayxbenu nuciti CPJ, 6p. 31/93, Cnymbenu nuciw CLT, 6p. 1/2003
- YcraBHa nosema, Cnymbenu inachux PC, 6p. 18/2020 u 3akoH o ocurypawy — 30,
Cnyncbenu inacnux PC, 6p. 139/2014, 44/2021.

12 30, un. 4.
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III IIpaBHa mpupopa ocurypama us wiada 67 3b3P

3a NpakKTMYHy IpPMMEHY CBAaKOT OCUTypama HajOMTHUje je IuUTambe
HeroBe IpaBHe IPUPOJe, OTHOCHO jacHO oppebeme KoM THUIy ocurypama
npumnana. PasspcraBame y onpebeny BpcTy ocurypama HeMa caMO TeopeT-
CKM KapaKTep, Kao LITO ce MOXe YYMHUTHU Ha mpsu nornes. Oxppehuamem
IpaBHe IPYPOZie OBOT OCUTypama ce ofpebyje u unMTaB ceT ImpaBHMX IIpa-
BIJIa KOjU Ce ¥IMa IIPYMEHNUTY Ha OBO OCUTypame HEerOBUM CBPCTAaBaHmEM Y
nocrojehe xracudukarmje ocurypama.'?

3a no3HaBaolle OCUTypama K/bYYHU JIe0 WI. 67 CT. 1 je cuHTarMa pagu
obesbehusarwa HaxkHage witieiie (IOBYKIIe ayTOpPKe) ¥ YIPaBO Taj [EO Y
Ipakcu MoXKe 6uTy u3Bop mmneMa. VcTopujcku mocMarpaHo, y HalleM Ipa-
BY U ocurypasajyhoj mpaxkcu mocToju Tpafuija KOHIMIINpPamba OCUTyparba
3aIlOCTIEHMX Of ITOBPefia Ha Pajy Kao OCUTypaiba HE3TOofie, IITO MHCIEKTOPU
pajia cXBatajy Kao UCTyHembe 3aKoHCke obasese.'* Vimak, mo mamrem cymy,
je3auYKo TyMademe YHOTpeO/beHUX TePMMHA jaCHO Cyrepulle Ja je Hamepa
3aKOHOJ]aBIla OM/Ia [la Ce OCUTYpambe Off MOBpefja Ha pafly ¥ MpodecroHal-
HUX 6o7mecTy TpaHchopMullie y ocuiyparve 0g 0gio80pHoCHHiu. Y TIPUIOT OBaK-
BOT TyMadema JIMa MHOTO apryMeHarta ofj Kojux hemo M3BOjUTH je3UYKO U
IIV/BHO TyMademe 3aKoHa. Hayme, MOMeHyTHM 3aKOHOM HMje HepMHUCAHO
IITa TAYHO 3HA4YM Paji HaKHaJe IuTeTe, Beh je HakHaza mTeTe AeUHNCAHA ¥
300 u obyxBaTa, mopey, MaTepujaiHe, ¥ HeMaTepyjaIHy LITETY KOja HacTaje
ycnen GU3NYKMX U MCUXMYKUX 60/10Ba 300T yMarmema OIIITe )KIBOTHE aK-
TUBHOCTM, HAPY>KEHOCTU U IIPEeTPIUbEHOT CTpaxa Koju HacTajy Kao MOoC/Ienu-
1[a TIOBpeJie Ha pajry, OJHOCHO TipodeconaTHor 060bema.l” KibyuHo je ma
lex specialis HU Ha je[HOM MeCTy He OMMIbe He3TORY May HecpehHM cydaj,
IOK MICTOBPEMEHO M3PMYNTO NOMNIbe HaKHaAy mTeTe. [Jo6pom mosHaBaoly
ocurypama cacsuM foBo/bHO! IITO ce TMye IM/BHOT TyMaderba, MO3UBAMO
Ce Ha YMIEHMIY Ja Cy CKOpPO CBa 00aBe3Ha OCUIypama y CPICKOM IIPaBy
ocurypama ofi ogropopaoct. O Tome cBegoue n mopany Hapopne 6aHke
Cp6uje 0 06aBesHUM OCUTYpamMMa, Koji yKasyjy ga y Permy6muuu Cpbujn
TPEHYTHO IOCTOjU MpeKo 50 3aKOHCKMX M MOA3aKOHCKNX aKaTa (IIpaBUIHM-
111, ypenbe 1 ofTyKe) KojiMa je pesiBubheHa o6aBe3a 3aK/by4nBarma yroBopa
o ocurypamy.'® CBa off HaBe/IeHIX OCUTYpPamba Cy OCUTYParba Off OfITOBOPHO-
CTH, YMMe ce >Kelr 06e36eAnTI MMOBMHCKa 3aiTnTa Tpehnx mmia Koja Mory

13 Mupjana Inmuutuh, Kymynayuja ipasa na ocuiypany cymy u ipasa Ha HAKHAGY wiilieilie
Kog oculypara nuua, VIHCTUTYT 3a yHopeIHoO IpaBo, beorpan, 2022, 25.

14  BCJ, Pes. 3254/64; BCJ, Pes. 2434/65; BCJ, Pes. 235/69; BCJ, 169/68; BCJ, k. 32/67.
15 300, w1 185-205.

16 JloctymHo Ha apmpecu: https://www.nbs.rs/export/sitessNBS_site/documents/osiguranje/
obavezna_osiguranja.pdf, 22. 11. 2025.
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6utnu omrehena mocrymameM nuia Koja uMajy obaBe3y 3ak/bydnBarma yro-
BOpa O ocmrypa}by.17 [Tytem oBUX ocurypama HacTOju ce oMOryhmuru faspa
coyujanusayuja 0giosopHociiu, Tako mTo he ce 06e36emUTI JOTATHN CTEIIeH

samrture TpehuM TMIMMA, a OCUTYPaHUKY Ce TIpy>ka ,,cmo6ona ma mema ‘'

Yucro Teopmjcky IMocMaTpaHO Harmamasamo u ciepehe: Jlormka
ocurypama Of IHOC/Iefuia HecpehHOr ciydaja NOTIYHO je Apyradmja Of
OHe Koja o0ejeXxaBa OCUTypame Off OfTOBOPHOCTH. JJOK ocurypame Off Ofi-
TOBOPHOCTY 3aK/bydyje INOTEHIMja/HM INTETHMK Jja OM ce 3aIUTUTHO Of
HeHNX IIO0C/IeNYLA, OCUTYpatbe Off MOoCTIenuIa HecpehHor cay4aja 3akbydyje
IOTEHIIMja/IHa >KPTBA HE3rofe, Tj. OlTeheHN y CMUCIy IpaBuIa O HaKHa-
mu mrere.”” Y moMeRyTOM CTyuajy MOCTONABAIL je Taj Ha KOMe je 3aKOHCKa
obasesa. Kaga ce o6aBe3a u3 353P moBexke ca pagHMM 3aKOHOABCTBOM,
NpPOM3NIAsU Ja je IVBHO CEKTOPCKM 3aKOHOMABaI| >Keneo fa yBohemem
OBOT' OCHTypama IPY>KM 3alITUTY U NOCIOAABIUMA 3a IITeTe KOje OHU
MHaye OfroBapajy mo 3akouy o pamy (moasykie ayropke).2’ [lotenumjanna
XKPTBa, HE3aBJCHO Off TOTa Ja JIM Ce MOXKe KBamdukoBary Kao ourreheHn
¥ A JIM Ce MOXKe IIOCTaBUTY IUTame IbeHe OTOBOPHOCTH, 3aK/bydyje yro-
BOp 0 ocurypamy u miaha npemujy fa 6u Mora ja padyHa Ha ocurypasajyhy
3amTUTY 3a CTy4aj Aa Gyme mospebena.’! 3ampaso, Hajsehu 6poj crydajesa
obyxBaheHNx ocurypamem of mocienuna HecpehHor crydaja HacTaje ycien
norabaja Koju He MOTY fla U3230By HEUMjy OITOBOPHOCT.”? YIpaBo TO 4MHY

17 Topmana Pagosuh, ,Bpcre o6aBesnux ocurypamwa y Cpbuju y 2019. roguun’, Toxosu
ocuiypatba, 6p. 4/2019, 46-51.

18 Muxanmno Korcrantunosnh, ,Ocurypatme 1 OAFOBOPHOCT Y jyrOCTIOBEHCKOM IIPaBy',
Ananu Ilpasnoi gpaxyniieitia y Beoipagy, 6p. 3/1958, 267; Harama Ilerpouh Tomuh,
»lloBooM 60 ropmHa o opmbpaHe HOKTOpcKe aucepranuje npodecopa Ilymejuha:
Ocurypame op rpahaHcke oproBopHocty — mornen y 6ysyhHoct - mra 6u 6mio na
ocurypase Hije HOIUIO ffa HAacC CIacy Of ofroBopHoctu?, Ipaharcko ipaso y iiokpeiniy
- wpancpopmayuja tpe kogupuxayuje (ypesaniy Mapuja Kapauukuh Mupuh, Munoiun
Kuskosuh), IIpaBun ¢axynret, beorpan, 2024, 224-226.

19  Natasa Petrovi¢ Tomi¢, ,,Liability Insurance as a (social) Response to the Changing Regu-
latory Framework: From Prohibited to Compulsory®, Annals Belgrade Law Review, No.
4/2020, 82-84.

20 3axkoHoM o pany, Cnywbenu inachux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 - opnyka YC, 113/2017 un 95/2018 - ayTeHTMYHO TyMmademe, W1 119
npenBubena je o6aBe3a IOCIOAaBLA fa UCIUIATU 3aII0C/IEHOM HaKHAfy IITeTe 360T IO-
Bpefie Ha pajly YK IpogecuoHaTHOT 060/bemba.

21  Bruno Devos, ,Les clauses de garantie en cas de recours de la victime ou de l'assureur
accident de travail - Peut-on convenir de déroger & lordre public?®, Evaluation du
dommage, Responsabilité civile et Assurance, Liber Amicorum Noél Simar, Anthemis,
Limal, 2013, 425-427.

22 Kako je mcrakao uyBeHu ¢ppanunycku npodecop Kocepaun (Louis Josserand), y
cuTyanujamMa Kaja HecpehHM caydaj HacTaHe ycef y3poKa KOj OCTaHY HeIO3HATIH,
omreheHa /mua Mokasyjy HeKy BPCTY MHCTMHKTHMBHE peakKuuje y BUAY OYeKMBarmba fia
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0BO OCUTypaibe jeTHIM Off HajKOPUCHM]UX HOTPOIIAYKIX OCUTYPaba,> jep y
CTydajeBMMa Kajia He IIOCTOjJ YTOBOP O OCUTYpPamby Off HOC/IeuIa HecpehHor
CTyd4aja, e noroheno HecpehHuM crydajem he mreTHe oc/IeAuIe CHOCUTI
caMo WM y3 TIOMOh HeIOBO/BHO CTaBUTHOT CUCTeMa colujanHe samtute.”*

3aITo je 6UTHO CKPeHYTH MaXKiby, I0CEOHO OCUTypaBadnMa U IOC/I0-
TaBIMMa, [la je OCUTypambe 3allOCTIeHMX Y cMuciy 41 67 3b3P ocurypame
Off OATOBOPHOCTM? 3aTO IUTO Y IPAaKCK OBa ofpenda HUje NOBO/BHO jacHa
u crBoprhe mpobreme. Vako cy OpojHM OfTOBOPHM IOCTOAABLM YBETNKO
VICOYHWIM 3aKOHCKY o0aBesy, po6ieM HacTaje 3aTO LITO TaKO 3aK/bydeHa
ocurypama y Hajsehem 6pojy crydajeBa HUCy 3aK/bydeHa (opMasHOIpaB-
HO pafiyl HaKHajle IITeTe, MAKO UM je TO CBAaKako Iwb, Beh pagu mcmmate
ocurypase cyme. JIpyruM pednma, yMecTo OCUIypama Koje npensuba npaso
3aIlOC/IEHMX Jla HaIlIaTe IITeTY, 3aK/by4yjy ce IOJICe Koje CTBapajy IpaBo
pajHMLIMMA Jla HaIlJIaTe [ie0 OCUTYpaHe CyMe Yy CIydajy HesTofie. YKOIMKO
Ou mTeTa KOjy pajHMK IIPeTpIM Ha pajy WIN y Be3) ca pafoM Owia BUIIA
o7l OHe Koja je mcrmaheHa IO OCHOBY OCHUTIypama He3rofie, pPaflHUK MMa
IPaBo Jla OCTaTaK MOTPaXxKyje Off MOCNOAABIIA, IITO Ce y MPaKCK PEOBHO U
IelIaBa.

1. KoHTpOBep3e y Be3N ca OCUTypambeM Off He3rofe

Kao mro cmo Beh mcrakmm, n3 cnosa uwi. 67 3B3P mpomsmmasu fa
ocurypame Koje ce MMa 3aK/byduTu Tpeba ma Oyme yCMepeHO Ha HaKHa-
ny mrtere. CTora je HY)XHO PasMOTPUTHU fia /I OCUTypambe Off HOoC/IefuIa
HecpehHor crmyvaja (ocurypame op Hesrofie y Tepmunosnoruju 30!) yomurre
MOXKe OMTHM yCMepeHO Ha HaKHafly IITeTe MpeTpIUbeHe yC/Ief He3rofe, Io-
Bpepe mnu 6onectu. [ToBe3aHo ca OBMM je 1 NMUTambe Jja /I IIpecTaryje ocu-
TypaBaua 3aBlice Off I0CTOjaba M BUCHHE IITeTe HacTajle HAKOH Hesrofie UIn
6onecTn.

JlaBame ofrosopa Ha HuUTame fla M OCUTypambe Off IOCTefulia He-
cpehHor crydaja Moxxe fja Oy/fie ycMepeHO Ha HaKHaJly LITeTe OflyBeK je OIo

MX 3aKOHOJABAL] U CyAmja 3awmrute. Haxanoct, y caBpeMeHOM APYIUTBY, I7i€ Cy HE3ro-
Jie 4eCTO IJIaBHA BECT, HUXOB 6pOj yTHUe HA TO Ja CHUCTEM COLMjaIHe 3aIUTUTE MOCTaje
orpaHmyueH u HemoBo/kaH. Louis Josserand, ,Evolucija odgovornosti®, Pravni Zivot, br.
9-10/1992, 1164-1178.

23 Thorsten Rudnik, ,,Erfahrungsbericht und rechtspolitische Forderungen zur Berufsun-
fahigkeitverischerung®, VVG-Reform, Lebens- Kranken-, BU-Versicherung, Verbraucher-
schutz fiir Senioren (Hrsg. Jirgen Basedow, Urlich Meyer, Dieter Riickle, Hans-Peter
Schwintowski), Band 33, Nomos, Baden-Baden, 2008, 163-164.

24 U ok ce Hekajja CMaTpaJo Jia je OCUTyparbe Off MOCTeNIa HE3TOle OCUTyPalbe TYKCY3,
ca ypylIaBameM CHUCTeMa COLMjajIHe 3alITHTe Y CBUM Ap)KaBaMa [JOJas3u [0 IIPOfopa
OBOT OCHTYpama, Koje Ce 4eCTO yroBapa Kao [ONYHCKO NoKpuhe y3 Heku MopanmreT
JKVMBOTHOT OCUTyparba.
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KOHTpOBep3He Tpupofe.> Victopujcku rmesaHo, OBO OCUTypame je 6mmo
KOHIIMIIMPAHO Ka0 OCUTypame Koje jecTe 6MI0 yCMepeHO Ha HaKHajy IITeTe
HacTaje ycaes, HecpehHOr cIydaja, 4mji je Kpajiyu M3HOC 3aBMCHUO Off KOH-
KPeTHUX MOCIenuIa.”” BpemeHOM ce fujamasoH mpecTanuja ocUrypaBada
HpOLIMpYje ¥ Ha UCIUIATY OCUTYpaHe CyMe WM FeHOT Jiefa 3a C/Iy4aj CMPTH
OCUTYpaHOT JIMLIA, a/I¥ U CIy4aj HaCTYIamba IpUBPeMeHe WM TpajHe HecIo-
cobHOCTH (MHBa/IMUTETA), ¥ JHEBHMX HAKHAJA 32 C/Iy4aj IpojIasHe HeCIo-
cobHOCTH 3a paj 1 6opaBKa y Gomanm.”’ Kox oBux mpecTanuja obasesa
OCUTypaBada He 3aBUCHU OJf KaKBUX KOHKPETHNX OKOTHOCTM CITyd4aja, Beh je
yBek oppehena maymanHo, nmpema yHampen oppeheHoM mM3HOCY ocurypase
cyMe.”® 3ak/pyunBarmeM OBAaKBUX YrOBOpa yroBapad >kemu fa cebe u cBoje
HaC/Ie[{HNKe eKOHOMCKM 3alITUTK Of forabaja Kao IITO Cy >KMBOT, CTapOCT
VI TIOBPEJIa HMXOBOT 3[paB/ba MM TelecHoT uuTerputera.”’ Mako Moxza
U3 TaKBUX OCUTYPaHMX CIydYajeBa MOXKe HACTaTV M IITeTa, OCHOBHM MO-
TUB HHje eVIMUHICAlbe Te LITeTe U 3aTO Ce KOJ OBUX OCUTyparba He TPaXnu
IIOCTOjarbe MMOBMHCKOT MHTepeca Kao eJIeMEHT r1y]-1013a>1<HOCTI/[.30 IToTom,
noceb6aH 00K eKOHOMCKMX ITOCTIefiMIIa KOjy HacTaje J03BOJ/baBa Jja Ce M3HOC

25 Mako 3ajegHo perymmcana y 300, ocurypama o nocregmua HecpehHor cmydaja u
OCUTypama >KMBOTA MMajy pasIM4yuTy [IPaBHY NpUPOAy. Y (paHIyCKOM IpaBy ce 3a
O3HaYaBakbe OCUTyparba Off IOCTIeAnIa HecpeRHOr cydaja KOpUCTH TepMUH HEXUBOT-
HO ocurypame muua (les assurances de personnes non-vie) ympaso ga 61 ce HadMHMIA
IMCTUHKIMjA Y OFHOCY Ha OCUTypama X1MBoTa. HaBefieHy TepMMHOMOTH]Y, Ia MOCTIe-
IMYHO M Wfejy XOpHHe MpaBHe MPUPOJAE OBOT OCUTypama, IPUXBATHO je ¥ Hall 3a-
KoHopaBar] ycajambeM 30 u3 2004. roguse u morBpano Baxehum 30 u3 2014. rognse.
Jean Bigot, ,,Les assurances de personnes non-vie, Notions générales, Les assurances de
personnes (editors Jean Bigot et al.), Tome 4, L. G. D. ], Paris, 2007, 13.

26 PasBoj ocurypama of HOCTenuia HecpehHor caydaja ce Besyje 3a pas3Boj MOMOPCKOT
caobpahaja 1 MmoryhHocTy BracHyKa 6pofia la OCUTypa KMBOT KameTaHa off HecpehHux
cnyuajeBa. CBe Behu 3Hayaj O0BO ocurypame joOuja ycien pasBoja HOBUX OIIACHUX
TEXHOJIOTHja, TIpe CBera, >Kele3HNMUKor caobpahaja, kajga OBO ocurypame IIOCTaje Ba-
pUjaHTa OCUTypama >XXMBOTA 3a CHPOMAIlHe, KOjy HUCY MMaly HOBIA 33 OCHUTypambe
xuBoTa. Bup. nerapHuje Dieter Farny, Versicherungsbetriebslehre, VVW Verlag, Karl-
sruhe, 2011. Takobe, Adam Scales, ,Man, God and the Serbonian Bog: The Evolution of
Accidental Death Insurance®, Iowa Law Review, No. 86/2000, 180.

27  Harama Ilerposuh Tomuh, IIpaso ocuiypawa, Cucitiem, Kwura mpsa, Cayx6enn ria-
cHUK, beorpap, 2019, 681-683.

28 Hasepneno je npumerno u Kacanymonn cyn ®@panimycke y ogmyny us 1994. ronune kaza
je ncrakao: ,,IIpecranmje Koje ClIy>ke USBPLIEHY YTOBOPA O OCUTYDamby /UIIA 3a CIy4aj
Hesrofie Wi 60/1eCcTy MONpYMajy MayllaJHM KapaKkTep ako cy obpauyHaTe IpeMa ele-
MEHTUMa KOje Cy CTpaHe IPETXOHO YTBPANIE, He3aBMCHO Off IIPeTPI/beHe ITeTe .

29 W3 ror pasnora ce y Teopuju UCTUYE Ja je jefuHA MJeja Koja ce MMaja IPUIMKOM
3aK/bydera yroBopa HaKHaJa alCTpaKkTHe HOTpebe 3a KOjy je yroBapau OCUIypaiba
cMartpao fia he HacTaTu Kao pesynaTaT ocTBapema OCUTypaHoOr ciaydaja. M. Immurtuh,
113-118.

30 Manfred Wandt, Versicherungsrecht, cal Heymanns Verlag, Frankfurt am Main, 2009,
243,
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KOji ce MMa [JOOUTM Offpefyi caMO HPMOMVKHO. 3aTO je M3HOC OCUTypaHe
cyme ozipebeH yHampern, yroBopoM 1 TabemaMa MHBaIUAUTETa M Tabemama
AHEBHMX HaKHalla, a MI3HOC €BEHTYa/IHO HaCTajJI€ LITETE je ]/IpeHeBaHTaH.31

EnemenTe ycMepeHOCTM ocuTypama of Iocneania Hecpehnor cmydaja
Ha HaKHaJly LITeTe MOYKeMO IIPENO3HATU CaMo OHJa Kajla ce ob6aBe3a OCHTy-
paBaua cacToju y mokpuhy TpoukoBa jiedema, KaJia OBO OCUTYpambe fobuja
KapaKTepUCTUKe MMOBMHCKOT OCuTypama (y CKIajy ca TepMIHOJIOTUjOM
300).2 YV oBuM cnyuajeuma He mocToju yHampern oppeheHa ocurypana
CyMa KOjy OCUTypaBad MMa MCIUIATUTU HE3aBMICHO Off OKOTHOCTM KOHKpeT-
HOT C/Tyd4aja. VI3SHOC Ha KOji yroBapad OCUTypama IOJaxe IpaBo ofpeheH
je YTOBOPEHOM CYMOM OCHUTypama Kao TOPHOM IPaHUIIOM OOaBe3e OCHUTY-
paB4a, anu 1 BUCMHOM M3HOCA TPOIIKOBA KOju Cy HAcCTaaM Kao MOC/IeNuIa
HecpehHor crmyuaja.®® Tek 1O j0KasMBamby KOHKDETHOT M3HOCA, OCUTypa-
Bau he OuTy y 0o6aBe3nu ja M3BpLIM VICIUIATY TPOIIKOBA Y OKa3aHOM M3HO-
Cy. 3aTO 0 ocuUrypamy Off Hociefuia HecpehHOr cry4aja MO>XXeMO TOBOpPH-
T KaO O OCUTypamy MeIIOBUTe IpaBHe Ipupoje Koje camo y oxpehennm
ClTydajeBMMa MO>Ke OMTM yCMepeHO Ha HaKHaJy IITeTe, IITO HAll 3aKOHOJA-
Ball jOIL YBEK He npemnosHaje.>*

V3 HaBeneHOT je jacHO 3amTo ocurypame n3 wi. 67 3b3P mopa 6urn
KOHLMIIVPAHO KAa0 OCUTYParbe OJTOBOPHOCTY KOj€ je YBEK U jeIMTHO ycMepe-
HO Ha HaKHafly LITETY, Tj. IIPefiCTaB/ba MIMOBUHCKO OCUTYPaIbe.

2. 300 kao ussop 3abyHe

3abyHa Koja je HacTaza y Be3) ca NNTAmeM Jla /M je OCUTyparbe
n3 3b3P ocurypamwe off OOTOBOPHOCTM MM OCUTypambe Of IIOC/IefuIa

31 3a gpyraumje craBoBe Bup. Erich Schmitt, Das Regressrecht des Versicherers, Buch- und
Kunstdruckerei Eugen Weilenmann, Uster, 1941, 59-60; Karl Sieg, ,,Der Regress des Ver-
sicherers in neuerer Sicht®, Versicherungsrundschau, 1968, 185-187; Klaus Wagner, ,,Un-
fallversicherung®, Kommentar zum Versicherungsvertragsgesetz und zu den Allgemeinen
Versicherungsbedinungen unter Einschluf§ des Versicherugsvermittlerrechtes (Hrsg. Ernst
Bruck, Hans Moller), Sechster Band, Erster Halbband, Walter de Gruyter, Berlin, New
York, 1978, 72-73; Walter Fellmann, Andrea Kottmann, Schweizerisches Haftpflichrecgt,
Algemeiner Teil sowie Haftung aus Verschulden und Personlichkeitsverletzung, gewonliche
Kausalhaftung des OR, ZGB und PrHG, Stampfli Verlag AG Bern, Bern, 2012, 647.

32 K. Wagner, 71.

33 Ilpegpar lynejuh, ITpaso ocuiypatwa, Beorpan, 2005, 501.

34 Y yHopenHOIpaBHOj CYACKO] IpaKcu ce MOry Hahu mpumepnu fa je ocurypame of IO-
cnepuia HecpehHor crydaja Hekaj ofpebuBaHO Kao CBOTHO, a HeKafja Kao OJILITETHO
Haverro. CaMo HeKM Off IIpMMepa U3 IpaKce eHITIeCKUX cyposa cy Theobald v. Railway
Passengers’ Assurance Co (1854), 10 Wxch. 45 at 33, per Alderson B. Arguendo; Hooper
v. Accidental Death Insurance Co (1860), 5 H. & N. 546 at 555, per counsel arguendo;
Blascheck v. Bussell (1916), 33 T.L.R. 74.
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HecpehHOr cny4aja, Moxke OUTM eIMMMHMCAHO U 3axBa/pyjyhm wi. 948
cT. 3 300, a TMYe ce KyMynIMpama IpaBa U3 OCUTypaa I NpaBa Ha HaKHa-
ny wrere. Hanmme, 300 kaxe ga ce oppenbe 0 JO3BO/BEHOCTU KyMy/anuje
He OffHOCe Ha CIIy4aj Kajia je ocuiyparwe 0g tocneguua HecpehHol cnyuaja
3aKkmy4eHo Kao ocuiypare og ogiosopHociiiu. Vlako je HepeTko Omma n3BOp
IpaBHe HECUTYPHOCTH U IIOTPELIHOT padyMeBamba, CMaTpaMo Ja Cy ofpenda
300 u HapoBesyjyha cyzncka nmpakca ofgurpase K/by4Hy Y/IOTy y TeHepUCamby
uJieje 0 OCUTYpamby Off OATOBOPHOCTH MOCIOJABIA 32 IITETE KOje 3al0C/IeHN
MO)Ke IIPeTPIETH Ha pajy Mau y Be3u ca pajgom. Kako je Hamra cyjcka npak-
ca Tymauna wi. 948 ct. 3 3007 [1o craBy Halle CyjcKe Ipakce, oBa ofpenoda
ce MPBEHCTBEHO OJHOCH Ha OCUIypame Koje 3aK/bydyjy IOC/IONABLMN, a Ife
CY 3aIOCTIeHM OCUTYPAHUIIM M KOPUCHUI TpaBa.”> [[oCloflaBIu Cy TOKOM
netenujcke npumeHe 300 3aK/byunBaIM pasiMyuTe BPCTe OCUTYpaiba Of
nocneauia HecpehHor ciydaja Koje ce OIHOCUIIO Ha pajiHVKe, Kao MHIVBMU-
IlyaJTHO M/IM KOIEKTMBHO OCUTYpame. YToBapad OCUrypama je 6uo mocmopa-
Ball (a yjejHO M IUTaTWIAL] IpeMije), PafiHuUK je 610 OCUTypaH, a OH je y CTO
BpeMe 01O ¥ KOPUCHUK IIpaBa ako jobe [0 TpajHOT MHBAIMANTETA, OHO-
CHO KOPMCHMK je 61710 nuIje Koje OH ofipeiut ako gobe mo cmptu. IIpunmkom
KBa/mduKalyje OBaKBMX YroBOpa Cy/CKa IPaKca je IOUIIA Off eKOHOMCKOT
KpUTEpPUjyMa, a He KpuTepujyma samtutHe ¢pyHkumje. Hanme, ysumana je
y 063up n3Bop mrahama mpemmuja ocurypama. AKo cy ce npemuje miahane
U3 CpeficTaBa MOCIOMaBL, CYOBYU Cy TaKaB YTOBOP CMaTpaiu YTOBOPOM O
OCHTYpamby Off OATOBOPHOCTH. AKO TO HMje 6110 CTy4aj, yTOBOp ce KBamudmu-
KOBaO Kao OCUTypambe off roceania Hecpehnor cnydaja.’® Pasmuka usmehy
OBa JIBa IIPUCTYIIA MIMaJa je U IMpaKTU4YHe KOHCEKBEHIle TI0 KOPMCHUKA IIpa-
Ba U3 OCUTypama. Y NIPBOM C/Iyd4ajy, PaJHUKY Ce HMPUIMKOM pocybuBama
HaKHafle LITeTe Of IOC/IOAABLA, a IOCPeCTBOM HErOBOI OCUIypaBada Off
OJITOBOPHOCTY, yMamlMBaja HaKHajla 3a OHO IITO je IPUMUO IIO OCHOBY
ocurypama of mocnenuia HecpehHor cmydaja. Tume ce mweros nmomoxaj YmHu
3HATHO HETIOBO/bHUMM y OGHOCY Ha CIy4aj KajJia ce JO3BO/baBa KyMy/aluja.
Crora y Teopuju IOCTOjU CTAHOBUIITE, ca KOjUM Ce CTTaXKeMo, Jla ce YyTOBOp
0 OCUTypamby Off TTocIeAnIa HecpehHor caydaja MoXKe CMaTpaTit yTOBOPOM O
OCUTYpamy OfT OITOBOPHOCTI CAMO AKO j€ TO Y HeMy U3PUUINTO HABENEHO.”

N3 ceux go caga nasegenux pasnoia cmaiipamo ga ceéu Ho3HAU Me-
wogu iymaverba Upasa — 0 4HUCHIO je3uuKol go UCTHOPUjCKOT U UUBHOT —

35 Bup. ¢u. 14.

36 Jacmmua Jlabyposuh, ,,Mepe eKOHOMCKe IOJIMTHKE 33 HOACTHULIAE Pa3Boja >KMBOTHUX
ocurypama“, 360pHux pagosa Ygpysiera 3a tipaso ocuiypawa Cpouje, Beorpap, 2006, 22.

37 'V upepnaupry Ipabanckor sakonmka Pemy6muke CpOuje HamyliTeHO je 3acTapeno
pemrerse u3 300. OBaj mpojekar je IOLITA0 Off CTaBa fja OCUTYpParbe Off He3Tofie He MOXe
6UTH 3aK/bYYEHO KaO OCUTYpame Of OATOBOPHOCTHU M THUME je MCK/bydeHa MoryhHocT
OJICTyHara Off IPMHIIUIIA KyMy/IMparka HaKHafle 3 OCUTypama U OCUTypaHe CBOTe.
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HAZAxNCy 3aKby4aK ga ocuiyparve 3aiiocneHux us 4. 67 363P nuje ocuiyparwe
Hesloge, eéeh ocuiypawe og ogiosopHocitiu tiocnogasua. Vaxo je 3axonoga-
éay, Moiao OUIiU jACHUjU, HAMA KAO H03HABAOUUMA 3AKOHOGABHUX MAHUPA U
goobpo eitiabnupare tpakce HA TPHKUWTAY oculypatrea, ciieapu cy jacHe (io-
geyKne ayiiopke).

Konnunupame 0BOr IpOM3BOJA OCUTYParba Ka0 OCUTyparba Off Ofiro-
BOPHOCTH he 3acUTypHO JOBeCTH [0 IOPAcTa IpeMuja OCUTypama, IITO je
CTy4aj ca CBUM OCUTYpamyiMa YCMEpEHNM Ha HaKHafy mreTe.>> [TapameTpu
KOje ce MOpajy y3eTu y 063up HpMIMKOM ofpehuBama npemuje cy cBaka-
KO HMBO pusuka nospehuBama, npodecronamHor obomema i 060bema
y Be3lu ca pajioM Ha paJlHOM MeCTy U pajjHOj OKOIUHM, O6poja 3all0CTIeHNX 1
HapaBHO BUCUHE OCUTypaHUX cyMma. Vako 3b3P He nomume kpurepujyme o
KOjuMa je 6M/I0 pedn, O ’bJMa ce MOpa BOIMUTY padyHa ako ce yemn obesbe-
AUTU KOPUCHO ToKpuhe U3 yITIa U IOC/IOfABIa Kao yroBapada OCUTypama 1
3aIIOCTICHOT Kao JIMIIA 33 YMjy PauyyH ce OHO yIoBOpa.

IV Kako ucnyHuTty 3akoHcKy o6aBe3y us wi. 67 3b3P?

Jlo eBeHTyaTHOT IOHOIIeHka MOCeOHOT MPOIINCA, ITOCTIOAABIIN CY JYXK-
HM J]a 3aIl0C/IeHe OCUTYpajy Off IIOoBpefa Ha pafly 1 npodecnoHaaHux 6ome-
CTH y CK/Iafy ca BakehyM npommcnma, Tj. y CKaafiy ca 3aKOHOM O OCUTYpamby,
kopucrehy npoussoze koju cy nonyhenn Ha TpxumTy ocurypama. Crora je
0 HallleM CYAY OATOBOPHOCT Ha OCUTypaBadlMa, Koju Tpeba fja Kpemnpajy
aJileKBaTHe IOJIMCe Y Jia IOMOTHY IIOC/IOflaBIIMIMa JIa IIPOMeHe OYeKUBamba Off
nonyhenux nomuca. Kiby4Ho je ja uM ce o6jacHM [a je ocurypame y CMUCTY
3B3P ox caja o BOKaLMjyu OCUTYpaibe Off OOTOBOPHOCTH, IITO He MICK/by4yje
noTpeby fia ce pubaB/ba U OCUTyparbe Off He3Tofie.

Bpro je sHauajHo ma /i he mommcom ocurypama 6utn 06e3behena Ha-
KHaJa IITeTe y CKIaJy ca 3aKOHOM, Jia JIV je II0CTI0AaBal KYIIOBYHOM IIOJINCe
ocurypama 06e36e110 3aroc/ieHe ¥ BbUX0Be IIOPOAINIIE Y C/TY4ajy HeXKe/beHIX
norahaja 1 fa nu he HakoH HacTyIamwa MOBpefe Ha pafy ¥ HpodecuoHaTHNIX
000/berba 3aMOC/IEHOT MOC/IOfiaBall 1 fabe O6UTH (UHAHCHjcKU onTepeheH.
EBupeHTHO je [1a je y OBOM TPEHYTKY Be/IMKa OJTOBOPHOCT Ha IOCIOLABLY
KOMe 4ecTo (ajie ¥ 3Hama O IPOU3BOANMA OCUTYPaba, LITO Cy CBe JOAATHU
pasIosy Jja ce HOPMaTUBHYU OKBUP 3a0KPY>KM JOHOIIEHEM HOBOI 3aKOHA O
00aBe3HOM OCUTYpalby Off IOBpefia Ha pajy U MpodecuoHaTHNX 0060/bema.

IlITo ce Tnve Tuma nokpuha, 3akoHCKa o6aBe3a ce MOXKe UCIyHUTH
yropapameM cnefiehux ocHOBHuX TumoBa Hokpmha: cMpT ycien Hesroge,

38 Tpomrak 3a HOC/TOfABIIA HUje BEIMKY MOCeOHO MMajyhu y BUAY ¥ TO Jia ce IpeMumja Kojy
nocnofasar m1aha 3a cBe 3aIlocieHe KOJ KOTeKTUBHOT OCUTYParba Off TI0CTIeNIa He3ro-
Tie, yK/bydyjyhu u mospepie Ha pay u mpodecuoHanHa 060/bemba, He CMaTpa 3apajioM.
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VHBA/IMJNUTET, IIOBPefia Ha pajy, TeleCHO/OpraHcKo ourrehere 1 mocTaB/barbe
nujarHose. Benmuku 6poj koMIaHMja ce 3afjp>)kKM Ha HaBeJeHMM OCHOBHVM
nokpuhyma. VMmak, Halla Impernopyka je ga MOCIOfABIM CBOjUM 3aIlOC/ICHM-
Ma ob6e3bene n mokpuha y crydajy HacTaHKa TeXMUX OONIECTH, XUPYPIIKUX
MHTEpBEHIIja 1 CMPTH ycren 6omecty, 6yayhu fa cy oa nmokpuha camo mo
ceOu 3Ha4YajHA y CJIO>KEHUM >KMBOTHUM cuUTyanujama. Kao Buum crerneH 3a-
IITUTE, HA PacIlo/aramy Cy U TPOLIKOBM JIeYera, JHeBHA U OONTHMYKA Ha-
KHaJla, JIOM KOCTWjy, XMPYpIIKe MHTePBeHIje yCIel Hesrofie, CMpPT yCIer
caobpahajue Hesroge.

JlogaTHO ce MOXKe YTOBOPUTM ¥ OCUTYpambe 3a CIy4aj IpodecuoHan-
HIX 000/bemba, KOju 00yXBaTa [iBa PM3MKa: IOCTaB/bakbe IMjarHo3e Mpodecn-
OHAJTHOT 000/beba 1 TelecHO omTeheme ycren mpodecroHamTHoOr 060/bema.
Koz ckopo cBux ocurypaaua, nokpuhe Koje mogpasyMepa jefHOKpaTHy UC-
IUIATy OCUTYpaHe CyMe 3a CIy4aj IIOBpefie Ha pajly je JOZIaTHO U yrosapa ce
TIOpef;, OCUTYpamba 3a CIIydaj CMPTH yC/Ief, He3rofie /vy nHBamanTera. OBa
jemHOKpaTHa HaKHaJa ce McIUIahyje 6e3 063Mpa Ha TeXVMHY IIOBpefie Ha pamy
M OCTaBJ/beHe MOC/IeuIle. YroBapameM oBOTr Mmokpuha 3ajeqHo ca mokpuhem
3a CIIy4aj CMpPTM U 3a CIy4aj MHBaIMAMUTETa YC/Iel Hesrofe, obesbeheHa je
VICIUIaTa HAKHAJIe 3 OCUTYPatba U Y CIY4ajy CMPTH VUIM TeXKUX TeeCHUX IO-
Bpefja 3all0CTIEHOT YCIIell TIOBpefa Ha pafly, /i M y CIy4ajy TaKIINX IIoBpea
Kao LITO je HIP. HOCeKOTUHA aKo je TO MoTBpheHa IoBpena Ha papy.

1. IIpaBHe npa3HuHe y Be3u ca o6umoMm noxkpuha

[Tpumkom ¢opmynmcama HOBOT IPOM3BOZIAa OCUTYpalba Koje he 6utn
y dopMm ocurypama of OATOBOPHOCTH, OMTHO je ma mokpuhe mo o6umy
ofiroBapa 00MMy 3aKOHCKe OTOBOPHOCTH MOCIOAABLA (IIO[IBYK/IE ayTOp-
ke). Kako oBo ocurypame Tpeba f1a IIOC/Ty>K1 Kao MHCTPYMEHT (pUMHAHCHjCKe
CUTYPHOCTHM 3a JIMIIa TOroheHa IIOCTyIameM IIOCIOfABIA, OCHOBM 32
MCK/byderbe 06aBese ocurypasaua (y3 CTaHJapHE OCHOBE MCK/bYdUerma) > u
rybuTak mpaBa U3 OCUTYpamba MOTY Ce TUIJAaT! CaMo IOCTYIama IOCTIO/aBIa,
/il HE ¥ 3aIlOC/IEHOT KOju HUjeé YTOBOPHa CTpaHa. IloHamame 3amocieHor
€BEHTYaTHO MO>Ke OMTH OCHOB 32 pa3MaTpambe HberoBor TOMPUHOCA HACTaH-
ky mrrere.*’ ¥ cryuajesuma kajia je monarmarme mocofaBIfa oCHOB 3a ry6uTaK

39 CranpapgHau OCHOBM WUCK/bydeHa Cy [IejCTBO TeMIlepaType, racoBa, Ilape, YIOTpe-
Ge HeaTeCTMpaHMX ajlaTa, eKOJIOLIKe INTeTe, HyKJIeapHa eHepruja, ynorpe6a asbecra,
HecIpoBobeme MpeBeHTUBHNX Mepa 1 CIMYHO.

40 U cam 3axoH o pagy mpegsuba o6aBesy 3amoc/IeHOr fa IOIITYje mporce o 6e3bern-
HOCTM ¥ 3aIlTUTY XMBOTA 1 3[paBjba Ha pajiy Kako He Ou yrpos3no cBojy 6esbegHoCT 1
3fipaBbe, Kao 1 6e36eHOCT 11 3[paB/be 3aMIOCIEHNX ¥ APYTVX JIMIA, KA0 U [ja 06aBecTH
[OC/IOAABIA O CBAKOj BPCTHU IOTEHLMja/IHe OMACHOCTH Koja Oy MOI/Ia fja yTude Ha 6e3-
GemHOCT ¥ 37jpaB/be Ha Pafy. 3aKoH o pafpy, 4. 80.
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IpaBa MM OCHOB UCK/by4eha, OCUTYpaBay KOju OU 3aII0CTIEHOM MCIIATIO
HaKHaJy ITeTe 61 Tpebaao Ja CTeKHe IIPaBO Ha perpec Impema I0CI0faB-
IIy Ka0 CBOM OCUTYpaHuKy. MebhyTum, nmpaBHO muTame y OBOM CIy4ajy je
fia 1 6 OCMTypaBady MIMalu IPaBo fla YBOZIe OCHOBE 3a perpec Koje 3aKOoH
He mosHaje.!! Kao jomm jemHy anTepHaTUMBY 3a ,,CAaHKIMOHMCATbe" TIOHAIIAHA
ocuUrypaBaya, IIOTpeGHO je pasMOTPUTH yBohemwe 60HYC Malyc CUCTeMa, 0
y30py Ha OCUTYDaIbe Off ay TOOATOBOPHOCTIL.

Y moMeHy nmuTama 3aKOHCKe OATOBOPHOCTY ITOCTIOAABIIA, BPJIO je OUT-
HO Jla ocurypasajyhe moxpuhe 1 BpeMeHCKU ¥ TepUTOPUjaTHO IPATH 3aKOH-
CKY OTOBOPHOCT IOC/IOfiaBalia. Y OBOM Je/y, 3Ha4ajHO je ¥ HaITIaCUTH Jja Ou
OoCUTypame Off MOC/IefMlla He3rofle YIPaBo JONYHU/IO OCUTYpame Off Ofiro-
BOPHOCTI, IIpe CBeTa y IOMEeHY BPeMEeHCKOT BaKema ocurypama. Ocurypame
Off TIOCTIefiuIIa He3Tofie TIOKPUIO 61 1 BpeMeHCKe Iepuofie Y Kojuma 6u Mo-
IJI0 fla ce IoBefie y MUTame f1a iu 61, y CKJIafly ca 3aKOHCKOM OfroBopHourhy
IIOCTIONABIIA, OH OATOBapao 3a IIpe CBera IOBPENy Ha pafly Kojy je MpeTpIeo
3aIl0C/IeHN, ¢ 003MpOM Jia OCUTypame Off Hociaennia Hesrofie obesbebyje
ocurypasajyhe nokpuhe 24 gaca JHeBHO.

Ocum Tora, y cay4ajeBuMa Kaja Huje Moryhe mmm je oTe)kaHO MM
je ToTpe6HO AYroTpajHO JAOKa3MBaEbe OfTOBOPHOCTU IOCTOJABIA, 3aK/bY-
qUBaWEM U Ocuiyparea og tiocreguua Hesioge 3a c60je 3afiocsieHe IOCTUITIA 61
Ce MOTITyHMja 3alITHTA 3aIIOC/IEHUX. Y Be3M Ca TUM, IIOCTaB/ba CE MUTAIbE A
nu 61 3aIIOC/IEHN MOTAo y Be3) ca UCTOM IpodecroHamHoM 6onemhy ogHo-
CHO TIOBPEIOM Ha pajly fa HaIlaTy HaKHaIy U3 OCUTyparba U 110 OCHOBY I10-
TICe OCUTYDarba Off OTOBOPHOCTHU U IO OCHOBY IIOJIMCE OCUTYpParba Off I10-
crneguia Hesroge. Ha TpXXKMIITY HU Y CY[CKOj IIPAKCH HE IIOCTOj| YjeHaYeH
CTaB 1o OBOM ImTamy. MehyTtum, BehuHcky cTaB jecte ma 6m 3amocieHn
MOTao fla KyMy/Iupa HaKHajie U3 OBa JiBa OCUTYpamba, 6e3 pu3JKa HeOCHOBA-
HoT oborahema ycies; pasmrauTe IpUpOJie OBa [Ba OCUTypamba (OCUTyparbe
3aIMoCIeHNX Off TMOBpefla Ha pafly Kao ONIITETHO OCUTyparbe U OCUTyparbe
3aIOCTIEHNX Off TTOCTIEANTA HecpehHOT CTyuaja Kao CBOTHO ocurypatbe). ™

Ha camom kpajy, npunukoM fepuHmcama nokpruha mo osom 6ygyhem
IPOM3BOJY OCUTYPatba, Kao IoceOHe 13a30Be IPEI03HajeMOo IIITabe HaKHale

41 TIIpaBo perpeca je mpensubeHo camo 3aKOHOM O 00aBe3HOM OCUIypamy y caobpahajy,
Cnysmbenu inacnux PC, 6p. 51/2009, 78/2011, 101/2011, 93/2012 n 7/2013 - opnyka YC.
AyTopke OCTaB/bajy OTBOPEHNM IIUTAIbE [a /I je IIPAaBO OCUTYpaBada Ha perpec IpaBo
KOje ce eKCKIy3MBHO 3aCHMBA Ha 3aKOHY WV, MIIAK, IIPOM3/IA3H U3 YyTOBOPHOT OFHOCA.

42 Bum. https://nbs.rs/export/sites/NBS_site/documents/propisi/propisi-osig/bonus_malus_sistem.
pdf, 22. 11. 2025.

43  Takobe, ympaBo m3 TOT pasjora Cy LIBajIapcKy yroBapady CaMOCTATHO y YTOBOPMMA
moveny fa npensubajy npasuia o fO3BOBEHOCTI KYMy/Ialyje IIpaBa KOf, OCUTyparba Off
nocnepuia HecpehHor cnyvaja csotHor tnma. Erich Schmitt, Das Regressrecht des Versi-
cherers, Buch- und Kunstdruckerei Eugen Weilenmann, Uster, 1941, 66-67.
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HeMaTepujajIHe LITeTe, Kao U IUTambe UCIUIaTe PeHTe, Ha KOjy 6u mMao mpa-
BO 3aIlOCTIEHM OJHOCHO HeroBa flenia. HaBefieHa muTama ce cMaTpajy OTBO-
peHnM 3a gapy (jaBHY) pacmpasby.

2. IToce6HO 0 MMTHMMATHNUM OCUTYPAHIM CyMaMa

3ak/pyueme 6umo koje popme 06aBe3HOT OCUTypama Ha Majie U3HOCEe
OCUTypaHMX CyMa CUTypaH je Iy T fia ce ocurypasajyha samrnura 06ecMuUC/I.
/3 Tor pasmora mocroju o6po Mo3HaTa IpaKca y CBMM JIOMEHNMMA Jia ce 3a-
KOHOM, TIopeq yBohemwa ofipebenor ocurypama kao 06aBe3HOI, IPOINIIY U
MMHJMasHe ocurypase cyme. CyIITUHCKM, OCUTypaHa CyMa je TOPHY TMMUT
obaBe3e ocurypapada, a 3allOCJIeHM y CIy4ajy IoBpefie AoOuja ImpoleHaT y
OfIHOCY Ha HaBeJleHy CyMy y 3aBUCHOCTU Of} IIOC/IEINIIA KOje Cy HAaCTyIIIIE.
OBo moBopu fo cutyauuje fa he 3a ucty nospefy pajgHUK jefiHe KOMIaHuje
HaIlJTATUTU MakbU U3HOC, jep je OCUTypaHa CyMa HIDKA, Off pajjHMKa Jpyre
KOMIIaHMj€ KOja je 3aK/by4M/ia OCUTypalbe 3allOCTEHNX Ha BUIIY OCUTYPaHy
cymy. Pasnmuke Mory 6mTy u BuIIecTpyKe.

C TuMm y Besu, KOMIIaHMje KOje Cy He/oBU CTpaHux/MehyHapopHmx
rpynanyuja Beh cy npubasue makeTe OCUTyparba 3alloCIeHNX Off ITIOBpefia Ha
pany u npodecroHanHux 60/MecT Ha ajieKBaTHe ocurypaHe cyme. IlosHar
je Mofien Ifie KOMIIaHNUje yroBapajy BUCOKe OCUTypaHe CyMe MM OCUTypa-
He CyMe Koje ce Be3yjy 3a 3apajie 3alloC/IeHnX Kako 6m ce mcrurahene Ha-
KHaJle 3 OCUTypamba ycaraacuie ca IpUXOAuMa 3all0CTeHNX. Y TPEHYTHUM
OKOJTHOCTVIMA, OCHOBHO IUTame Koje 61 Tpebaso IOCTOAaBIy Ja MOCTaBe
IPWIVKOM JIOHOIIEHa OJJTyKe O BYCMHU OCUTYPaHUX CyMa, je Aa iu he mo-
ponNIIa MM 3aMOC/IeHN OUTK afeKBaTHO obe3behenn y crydajy HacTymama
HeXXe/beHMX fiorabaja, Kojy Kao Ioc/ieanIyy nMajy Kako rnosehame Tpomko-
Ba yC/Iell Jiederba, TaKo M CMambere IPUXofa 300T MpuBpeMeHe WM TpajHe
CIIPEYeHOCTH 32 paf.

IIpenopyka YppyXema IpaBHMKA Y IPUBPERU U YIpy>Kema I0Cpef-
HIUKA Y OCUTYpamy Y capafilbil ca YAPy>KelweM OCUTypaBaya je ia MOCIofaB-
L[ yTOBapajy OCUTypaHe CyMe 3a C/Iy4aj CMPTM yC/el, He3Tofie off MMHUMYM
MIUIMOH [MHApPA, a 3a C/Iy4aj TPajHOr MHBAIMANUTETA OF MUHUMYM fIBA MU-
NMOHa. YroBapame HUCKe OCUTYyPaHe CyMe, KaKO KaXke, OCTaBjba IIPOCTOP U
VHcneknuju 3a paj fa MpoTyMauu CIpoBoheme wiaHa 67 Kao HeafleKBaT-
HO, @ OCMM TOT'a 3aII0CTIEHM OCTajy He3aiTuheHu, a Moc/lIofaBal Moxke O1TH
U3JIOKeH TyX0aMa, IOK je ocurypasajyha KOMIaHMja M3I0>KeHa peryTanmu-
oHOM puauky.**

44 'V HapemHOM IIEpUOMy MOXeE Ce, KaKO MICTUYY y YADPYXKelby OCUTypaBada, O4eKMBAaTH
VMHUIMjaTUBA MHAYCTPUje OCUTYpama Ka Ha/yIeKHOM MUHUCTAapCTBY, Jia ce moce6aH
3aKOH y Be3) Ca OBMM IINTAIbeM JIOHece TI0 XMTHOM MOCTYIIKY uiMe 6U ce TTOCTHI/IA U
CBpXa M L/b OBOT BEOMa Ba)KHOT OCUTYparba.
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Y cxmany ca aHanmM3OM CyfcKe IpaKce KOjy Cy M3BPIIMIN IIPe/CTaB-
HUIV TPXKMIITA OCUTYpamba, YAPY>Kema Cy JIOIUIa O 3aK/bydKa ja Ou oI-
TUMaJHa OCUTypaHa CyMa 3a OCUIypame Of OATOBOPHOCTM Tpebano na
6yze oxo 3.000.000,00 PCJI, mok 6u kop ocurypama Off IIOCIefuLa He3rofe,
Tpebano yroBoputu UCT MsHOC 3a 100% TpajHOr MHBATUANUTETA, OFHOCHO
1.500.000,00 PC]I 3a cmpr ycnep, Hesrofie. PakTopy Koju Takobhe 3Ha4ajHO
yTUdy Ha BUCHHY OCUTYpaHe CyMe jecy 6poj 3aIlOCTIeHMX, OJHOCHO BeINYN-
Ha MOC/IOfjaBlla ¥ BPCTa JITATHOCTM KOjoM ce 6aBM, Kako OM ce yTBpAMIa
006jeKTIBHA M3/I0)KEHOCT PU3UKY KOjM je TIpeMeT OCUTyparba.

CyMe ocurypama 61 Tpebaso fa ce yroBapajy o OCUIypaHoM CIIy4ajy,
a He arperaTHo, jep ce Ha Taj HauMH 06e36ebyje Behu cremnen 3amrure, WTO
U jecTe cMuUCao 00aBe3HOT OCUTypama. Y3 CBe NMPEJHOCTU Y CMUCTY KOHTPO-
Jle pU3NKa, Koje ca coOOM JOHOCH yroBapame arperaTHe CyMe OCUTypama,
IOCTIOAABal] TAKO MO)Ke Mohm y cuTyanujy fja MCIpPINM arperatHy CyMmy
OCHTypalba, T [ja EEroBa ONTOBOPHOCT IO MCTEKa MEPUOJA OCUIypama He
Oyze BuIe ocurypaHa, 30or dera 6u 3amocienn octamm 6e3 ocurypasajyhe
3alITUTE.

V 3akmpyvak

3Hauaj ocurypama off IpodecuoHanTHNX 60/IeCTH U TOBpefa Ha pany
Kao HaunMHa obe3behuBama U offpKaBama KBa/IUTeTa XMBOTA 3aIIOC/TEHNX
je orpomaH, IITO je y HAIIMM IpPWIMKaMa, C 003MPOM Ha KpU3y TP>KUIITA
paja, off M3y3eTHOT 3Hayaja 3a IIOC/IOfaBIie. Y OBOM TPeHYTKY, Hajseha ofro-
BOPHOCT je Ha TPXKUIITY OCUTypamba Jia Ce€ OBO OCUTyparbe CIIPOBEJE Ha ajie-
KBaTaH HauuH. [k oBOT paja je ma ocurypaBaumma Ipy»Xu momoh u Heke
OJ] OiITOBOpA Ha NNTamba KOja Ce jaB/bajy IPWIMKOM IONyIbaBama IPaBHUX
MpasHMHA y Be3u ca wi. 67 3b3P.

Ha ocHOBY mo3HaBama MCTOPUjCKOT pas3Boja OCUIypama — a moce6-
HO OJIHOCA OCHUTypama Off OATOBOPHOCTY U OCUTYpama Off He3rofie — Moxe
ce yOouuTU jefHa 3aKOHMTOCT. OHa I7lacK: pa3BOj OCUTypaiba Of Hesrofie je
OOpHYTO IPOIOPLMOHATIAH Pa3BOjy OCUTypamba Off OfTOBOPHOCTU. Y OBOM
KOHTEKCTY Tpeba CXBATUTH M JaHALIKY KOPUCHOCT OCUTYpParba Off MOC/IeNN-
11a HecpehHor crydaja: OHO je 3aMMI/BEHO Ka0 MHCTPYMEHT 3aIUTHUTeE yIIpa-
BO Y OHMM CHUTYyaljijaMa Ifie ce MUTambe OfTOBOPHOCTU He MOXKe IIOCTAaBUTH,
Kao IITO Cy HecpehHM cIydajeBV Ha KOje OCUTYPAHUK He MOXKe Ja yTude,
morabaju koju ce Mory kBami@uKOBaTU Kao BMIIA CHIA U pajiibe (IMmbermba
M Heuumema) camor ocurypannka.*’ Vimajyhu y sumy ma je mamepa 353P
Owma fa ce ocurypameM 13 WI. 67 IOKpUjy CIy4dajeB) 3a Koje MHade IOCTOju

45 Lydia Morlet, Linfluence de lassurance accidents corporels sur le droit privé de
Pindemnisation, Thése de doctorat, Université du Maine, 2003, 18-19; J. Bigot, 499-500.
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OJTOBOPHOCT MOC/IOJABIIa, TO jé HECIIOPHO Jia je Ped O OCUTYPaIby Of Ofro-
BOPHOCT). AKO Ceé OHO NPaBM/IHO KOHLUIIMPA M Pa3BMjd, IHEroB TPXKUIIHN
HOTEHIMja/l MOrao OM Ja HaJMallyl OCUTypambe Off ayTOOLTOBOPHOCTU U
CPIICKO TP>KMILTE y HOITIEFHO BpeMe 0Cclo00/u NpKfeBa ayToleHTpuyHo. [a
mm he go Tora gohu 3aBucy HajBUIIe Off CIPEMHOCTY MHAYCTPUje OCUTYPaba
ma npeysme y onpebenoj mepu znory perynaTopa 1 ofipaju I0Cao Koju ce
MHaye OYeKyje off 3aKOHOJaBIa.

Bynyhnu na y npBu m1aH cTap/ba HaKHay IITeTe, 3aKOHO/ABAL] je BUIIe
HETO jacHO OIIpefieNNo IPaBHy IpUPOAY ocurypama u3 4. 67 3b3P. Kibyuno
je Ia M3 peryJaTopHOT OKBMpA jaCHO IPOM3/Ta3M y KOM IIpaBIy ce Tpeba
KpeTaTy Ipoliec Kperpama CTapOor/HOBOT IIPOM3BOAA OCUTYpama. 3alpaso,
Hallle MUILIUBEHbE je Ja ce Y TOMe OI/efia Hajsehy HONpKMHOC OBOT NpOIMCa.
Hocana ce ocuryparme 3all0C/IEHMX YIJIABHOM JJO’KMB/baBaJI0 Ka0 OCUTYPaIbe
Of1 He3rofe, 1 3axBasbyjyhy 6pojHUM HeoyMMIjaMa y TIOT7Iefly HheroBe IpaB-
He NPUPOJe Y3POKOBAHUX Pa3/INMYUTUM IIpecTalyjaMa, OBO je 61O mpoms-
BOJ] OCUTypama Koju je Hmofenno cyncky mpakcy. Op ycsajama 3b3P 2023.
cTBapu ce Memajy. Ocurypame 3aloCleHUX IIOCTaje OCUTYypame Off Ofro-
BOPHOCTHU, KOJ} KOT jeé PUM3UK OfITOBOPHOCTH, yC/Ie] CBOjUX KBaJlUTETa BPIIO
ocuryppus.” Ha ocHOBY cBera JIo cajja PeYeHOT, CMaTpaMo f1a OCUTyparbe
3aII0C/ICHNX Kao (IIOABPCTY) OCUTypaiba Off OATOBOPHOCTH Tpeba TpeTupaTu
K0 jasHU/gpyuiitieeHu 0giosop HA PUSUK.
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Summary

This paper provides an examination of Article 67 of the Law on Safety
and Health at Work, which establishes the employer’s duty to secure insurance
coverage for employees in the event of workplace injuries or occupational diseases.
Despite elevated expectations, the existing legislative framework is marked by
significant ambiguities, foremost among them the unresolved question of the legal
nature of this insurance. The paper contends that the insurance envisaged by the
Law must be structured as liability insurance, given that its statutory purpose
is defined as the damage compensation. The analysis further demonstrates that
the prevailing employer practice — contracting accident insurance — cannot meet
this objective, as such insurance is only exceptionally indemnity-based and
thus fails to provide adequate protection for both employees and employers. In
the continued absence of a dedicated statute regulating this form of insurance,
the authors offer proposals for the conceptual development of this emerging
insurance product.
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Cpomuja

RECEPTUM ARGENTARII KAO OBJ/IMK
BAHKAPCKOT ITIOCJ/IA Y PUMCKOM IIPABY

Cakerak

Humw osoi paga je ananusuparse ycitianose receptum argentarii Kao ciiey-
upuuHoi 6aHKAPCKOT TOCAA Y PUMCKOM UpaAsy, ca PoKycom Ha tweiosy UpasHy
dpupogy, upumeny u 3Hauaj y uHaHcujckum ipancakyujama ciiapoi Puma.
Pag uctiutiiyje capyxisiypy u mehycobHe ogHoce CIpaHa yKwpy4eHux y peuet-
wiym, Kao u pasnoie 3601 Kojux je 06aj UHCTHUIYTL YKUHY UL U 3ametbeH YCilia-
Hosom constitutum debiti. Ha kpajy paga ce ymephyje xoja caspemena ycitia-
Ho6a bankapckol tipasa je HajcnuuHuja peueiiiymy argentarii. IIpumervere
Mmeilioge Cy je3uuko, UCTHOPUJCKO U CUcilieMcko iymaderve ogpeheHux iiex-
ciiosa Jycimunujanose xogupuxayuje. Pesyninaitiu iokasyjy ga je receptum
argentarii Ouo eaxax mexanusam obesbehusarva tipasHe cuiypHociiu y Unaii-
Hom Tipomeltly, anu ga je 3601 céoje aucilipakiiine Upupoge epemeHoM HOCHA0
Helipuxeaiizbus, e ga je weiogy ynoly upeysena yciarnosa constitutum debiti,
3AaCHOB8AHA HA CTUBAPHOM gyiy U KAY3aTHOCULU.

Kmyune peuu: Receptum argentarii. — Pumcko #paso. — Pumcko 6ankap-
cimigo. — Constitutum debiti. — Jycitiunujanosa kogupuxayuja.
- Camocitianta 6ankapcka iapanyuja.

EnextpoHcka afipeca ayTopke: valentina_cvetkovic@ius.bg.ac.rs.
ORCID: 0009-0007-1830-7464.
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I YBop

Msy4aBame pMMCKOI IpaBa IPETEXKHO jeé YCMEPEHO Ha YCTaHOBE
IpUBATHOT IIPaBa Koje Cy, 3aXBa/byjyhn CpemboBEKOBHOj pelleNujy 1 MO-
mepHUM rpahaHCKMM 3aKOHUIIMMA, HACTaBU/IE [ja Ce PasBUjajy y OKBUPY
CaBPEMEHOT €BpOIICKOr IpaBa. IlojenuHe puMcKolpaBHe yCTaHOBE, HOIYT
CBOjMHE, TeCTAaMEHTA, YyTOBOPAa M HaKHaJle IMOBMHCKE IITETE, IPENCTAB/bajy
TeMe/b CaBPEeMEHOT IIPUBATHOT IIpaBa, 300T Yera o muMa I0CToju borata po-
MaHMCTUYKA IUTEepaTypa.

Hexke of Tux ycTaHOBa HacTajle Cy BeOMa PaHO, Y YCIOBMMA IIPUMU-
TUBHOI' PMMCKOTI APYIITBAa Ca 3aTBOPEHOM KYNHOM IIpMBpeNOM, a HUXOB
Ta/bU pasBoj MpaTHO je OPYIITBEHE M €KOHOMCKe mpoMeHe y Pumy. C gpyre
CTpaHe, [I0jefjyiHe IIPaBHE YCTAaHOBE jaBJbajy Ce TEK Y OKOJIHOCTVIMA pa3BUjeHe
po6HO-HOBUaHe IPUBPENE, a C IbeHOM KpU3oM y 1o6a JOMMHATA TIpecTaje 1
noTpeba 3a BHUXOBOM Ja/bOM IPUMEHOM.

JenHa o TaKBMX yCTaHOBA jecTe receptum argentarii, KOJ Koje 6aHKap
npeysnuma obasesy npema Tpehem iy aa he ucmaTuTu oyr cBor KimjeHra.
OBOM yCTaHOBOM He CaMoO Jja ce OJIaKIIIaBao IUIATHYU IpoMeT, Beh ce u mop-
CTHUILIA/IO HOBepeme ¥ 6aHKapcky mpodecujy. ITomto je mpeTop yBeo TyX0y
(actio receptitia) xojoM je omoryhmo yTyxerme 6aHkapeBe obaBese, receptum
argentarii ce ybpaja y ycTaHOBe IIPeTOPCKOT IIpaBa.

BpemeHncku OKBMp HacTaHKa OBOT IPABHOT MHCTUTYTA jeCTe IPYra II0-
JIOBMHA perny0/nKe, Kajja ce y PuMy pasBujajy mmatHu npomet u 6aHKapCKo
nocnosame. ViMajyhn y Buay 3Hauaj Koju 6aHKe 1 pMHAHCHUjCKe TPaHCAKIuje
¥IMajy y caBpeMeHOM IIpaBy, Hamehe ce muTame 3060T 4Yera pPOMaHNMCTU
II0Ka3yjy clabuje MHTepecoBame 3a U3ydaBame YCTAaHOBA KOje, YCIOBHO pe-
4eHo, YMHe PUMCKO 6aHKapCKo MpaBo (ius argentarii), a koje cy omoryhasasne
IPeHOC HOBYaHMX M3HOca n3Mely pasmmunTyx mposuHImja 6e3 morpebe 3a
bUSMYKMM TPAaHCIOPTOM HOBIIA.

Il bankapu y crapom Pumy

Bankapm cy TproBum Koju ce 6aBe TPrOBMHOM HOBILEM, HOK Cy OaH-
KapCKJM IIOCTIOBY OHM IOCTIOBM II0 OCHOBY KOjuX OGaHKapu TPryjy HOBLEM
VIV TIPY’Kajy YC/Iyre Y TOj TPrOBMHIL

Ca pasBojeM HOBIja kao ommrenpuxsaheHor cpepcrBa Irahara,
Mepe 1 dyBapa BPeJHOCTU CTBOPEHM CY YCTIOBM 3a MHCTUTYLVIOHAMN3AL]Y
OaHkapckux ycayra. IToce6HO BaKHY IPeKpeTHMIY IpelcTaB/ba yBoDeme

1  Heb6ojma JoBanosuh, ,lmasa I — OcHoBHa pasMarpama’, Tpiosuncko ipaso (Hebojura
JoBanosuh, Byk Pagosuh, Mupjana Pagosuh), beorpan, 2021, 3.
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(UHAHCKMjCKUX MHCTPYMeHaTa Kao ILITO Cy MEHuIle, Koje ce IOjaB/byjy Y
cpenmeM BeKy 1 oMoryhaBajy 6e3roToBMHCKO MocoBame y Mehyrpamckoj u
MehyHapozHOj tprosunn.” Hacynmpor ToMme, Yy PMMCKOj €KOHOMMjH, KOja je
Ho4YMBaIa Ha ynorpeby KOBaHOI HOBIA, OaHKapCKe aKTMBHOCTU HUCY Oue
VHCTUTYIMOHA/IN30BAHE Y caBpeMeHoM cmucty.” OBO yKasyje Ha 3HAuajHy
pasnuKy usMely aHTMYKNX 00/MMKa HOBYaHe pasMeHe U PasBUjeHUX o0/miKa
6aHKapCKOT ITOCTIOBamba Y KaCHYUjUM MCTOPUjCKUM eIoxama.

Y antmukom Pumy mojenyuu 6oratu rpabhanu, OZHOCHO IpUITQIHULIN
IOpyILITBEHe eNNTe, 103ajM/bMBaIM Cy HOBal] y3 KaMaTy. LluiiepoH ce, Ha mpu-
Mep, 4eCTO 3ay>K/BAO y BeMKIM M3HOCUMA, a/li Ce ICTOBpEeMeHO 0aBuo n
[1033jM/bUBabEM nosua.* Hapounro KpajeM penyO/nuKe ¥ TOKOM IPUHIIA-
IaTa, MHOTYM CEHAaTOPU M €KBeCTPYM OCTBapMBalM CYy IPUXOJE Of 3ajMOBa C
KamaToM.” 3ajMONIPUMIIM HUCY YBeK 6umu camo mojemuuipm, Beh u rpajo-
Bu. Taxo je, Ha mpuMep, ceHatop Mapko Jyuuje bpyT (Marcus Junius Brutus)
nocpencTsoM pasojuiie Pumspana — Mapka Ckamnuja (Marcus Scaptius) u

2 He6ojua JoBanosuh, ,Iimasa III - Vcropuja TproBuHckor mpasa‘, Tpiosuxcko #paso
(He6ojura JoBanosuh, Byk Papgosuh, Mupjana Pagosuh), Beorpag, 2021, 36.

3 PuUMCKM MOHETapHM CHCTEM MOXKe Ce YCTIOBHO HOJEMTHU Yy IIeCT pa3BojHMX ¢asa: 1) y
HajpaHujeM nepuony (7o oko 300. rofyHe Impe H. €.) Y OITHIIAjy Cy 6ule TellKe GpoH3aHe
KoBaHMIe (ec TpaBe — aes grave), Ipe cBera ac (as), ceMuc (semis), kBagpanc (quadrans),
HepeTKo 6e3 CTaHapAM30BaHE BPENHOCTM M O3HAKa, C TOKMHOM KOja je y HOYETKY
M3HOCWIA IPUOTIIDKHO jefHy PUMCKY GyHTY (mubpa — libra, =~ 327 g.), anu je mocTemneHo
omafana; 2) off 3. 1o 1. Beka IIpe H. e. yCIIOCTaB/ba ce JeHapujyc (denarius) KaO OCHOBHa
cpebpHa jefMHMIIA, Y3 HOTIIOPHYU CUCTEM KOjU YMHe KBUHAPU]YC (quinarius), cectepLyjyc
(sestertius) u 6poH3aHu ac (as) u werose nopjenuuuie; 3) ox 50. rofUHE Mpe H. €. [0
oko 200. ropyHe, 3MaTHU aypeyc (aureus) mobuja Ha 3Hadajy Kao cpeAcTBo Inmahama y
BehuMm TpaHcakimjama, Mako AeHapujyc (denarius) ocTaje JOMMHAHTAaH Y CBaKOJHEBHO]
ynorpebu; 4) y nepuony oxf 200. o 270. roguHe [0Ma3y O IOCTENleHe AeBajBalyje
cpebpHOr HOBLA — AeHapujyc (denarius) ry6u Ha uncrohu, a nap Kapaxana yBomu HOBY
KOBAaHUIy aHTOHMHMjaH (antoninianus), HOMMHATHO BPeGHY ABa AeHapujyca (denariu-
sa), aJu € peayHoO MambMM cafpkajeM cpebpa; 5) of 270. mo 370. rogyHe c/iefie HOKYIIaju
MOHeTapHe CTabunnsanyje, HQpOUNTO TOKOM JIMoKiIennjaHoBuX pedopmy, yBohemeM
cpebpHOr apreHrteyca (argenteus) M 37aTHOT aypeyca (aureus), amu 6e3 ZyropoOYHOT
ycIiexa; 6) of Kpaja 4. §o 7. BeKa HOBYAaHM CUCTEM Ce OC/Iama YIIABHOM Ha 3JIATHU
comupnyc (solidus) (yBemen sa BrmagaBuHe KoHcrantuna Bemmkor), fok je 6GpoHsaHm
donuc (follis) 6uo y onTuiajy Kao CUTaH HOBAL], @ CPeOPHYU HOBAIL IIOCTEIIEHO HeCTaje u3
upkynanuje. Bug. Francesco Gnecchi, Monete romane, Milano, 1935; Walter Scheidel,
»The Monetary Systems of the Han and Roman Empires*, Princeton/Stanford Working Pa-
pers in Classics, Version 2.0, 2008, 50-59; Srdan Golubovi¢, Marko Dimitrijevi¢, ,Mon-
etary System of the Ancient Rome: Implications On Contemporary Monetary Law®, Tus
Romanum, No. 2/2017, 2-3.

4 Jerapan crmcak LIviepoHOBMX [yroBa ¥ MOTPaKMBama 110 OCHOBY 3ajMa Bujp,. Israél
Shatzman, Senatorial Wealth and Roman Politics, Bruxelles, 1975, 416 u paspe.

5 Jean Andreau, Banking and Business in the Roman World, Cambridge, 1999, 2; ITpodun
6oraror Pumpannna y nuky TpumanxmoHa Hajoéobe modapaBa IleTpoHmje Apburep y
Camniupuxony (npesopn Pagmuna llanabanuh), beorpan, 1976.
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[Ty6nuja Marunnja (Publius Matinius) — 103ajM10 Be/IMKy CyMy HOBLA Tpa-
ny Canamuun Ha Kumnpy.

Op moBpeMeHOT 103ajM/bMBalba HOBLA Y3 KaMaTy Koje Cy BPIIMIN
ymyhHy puMcky rpabaHu, 3a Koje ce KOPUCTYM HasuB faeneratores,” Tpeba
pasnukoBaTy OGaHKAapCTBO Kao crennuyHy NnpodecroHaaHy [eaTHOCT.
Bankapu ¢y y crapom Pumy unHWIM TOCeOHY [PyLITBEHY IPYILY, IPK YeMY
je HajBehn meo mpumapmao peny exsecrapa (equites). HajsHauajHuja mokanmja
IBJIXOBOT II0C/IOBamka y Pumy 6umo je mponas ca ceogoM — Janus Medius, 3a
KOju ce Bepyje fia ce Hamasuo Ha py6y Basumuxe Emunuje (Basilica Aemilia).’

JlatuHCKM Ha3uB 3a 6aHKapa — argentarius — HOTWYe Of peyuu argentum,
KOja O3HauaBa cpeOpo Kao maeMeHUTH MeTan. OBa eTMMOJIOTHja MOITa 61
JIOBECTH JIO IOTPElIHOT 3aK/byYKa fa Cy PUMCKM OaHKapu CBe BpeMe CBOT
nocnoBamwa 6umm u jysemupu. MehyTtnm, o modeTka 4. Beka HeMa JjoKasa Ja
cy argentarii 06aB/banu AeMaTHOCT U3pafie uam obpaje IpeaMeTa of cpebpa.
3aHatMje Koje cy ce 6aBmme o6pagoM cpebpa MOHeKay Cy HasuBaHe fabri

argentarii i vascularii argentarii, anu HUKaja ce 3a HUX HMje KOPUCTIO

caMo HasuB argentarii.lo

Cicero, Ad Atticum V, 21.

IbuXoB [ONpMHOC (UHAHCHJCKOM CHUCTeMy 01O je 3HayajaH, amu HUCY YMHMIA
IIpeNo3HaT/bUBY coumo-npodecuonanty kareropujy. Koenraad Verboven, ,Faenera-
tores, negotiatores and financial intermediation in the Roman world (late Republic and
early Empire)®, Pistoi dia tén technén. Bankers Loans and Archives in the Ancient World.
Studies in honour of Raymond Bogaert (editors Koenraad Verboven, Katelijn Vandorpe,
Véronique Chankowski), Leuven, 2008, 211-229.

8  Paju ouyBama APYILITBEHOT IIOPETKA U CIIpevaBama Hepefa, Y BpeMe Kpusa (HecTalunna
XpaHe MU PaToBa), [p>KaBa je OCHMUBaIA jaBHe 6aHKe. FbuMa cy ynpaB/baay 3BaHNYHULN
[I03HATH Kao mensarii (Of pedn mensd, WITO HA JIATMHCKOM 3Ha4M ,,0aHKa“ WK ,CTO®).
Henosamu cy y 6msunu ®opyma (Forum Romanum) u ogobpaBany 3ajMOBe U3 Ip)KaBHe
6marajue (aerarium) rpabaHnMa sagy>keHUM KOJ, [IOBEpUIALIA, IO YCIIOBOM fid CY MOITIN
Ia TIOHY/ie CpefcTBO 06e36ebera.

9  Basilica Aemilia 6una je cMerntena Ha ceBepHOj ctpanu Popyma (Forum Romanum),
nopen srpafe Cenara (Curia). Carpabena je 179. roguse Ipe H. €. II0 MHUIVjaTUBU
nBojuile LeHsopa, Mapka Emwmja Jlenmpa (Marcus Aemilius Lepidus) u Mapka
®ynsuja Hobunopa (Marcus Fulvius Nobilior), Te je y mo4eTky Hocuna Hasus Basilica
Aemilia et Fulvia. BpemeHnoM je ocTama mos3Hara caMo Kao Basilica Aemilia, jep cy ce o
0] HApO4YMTO OPUHYIM HpUNMAfHULM reHca Aemilia Bule off JBa BeKa. IylaBHU ya3
6uo je Ha mpenmoj dacajmy, Koja je rmemana Ha Via Sacra, Hajctapujy ymmny y Pumy,
KOjOM Cy IpOjIasuiie pelurujcke mpouecuje u rpujymdante nosopke. IIpema ITnayty
(Curc. 474), oBa 6asmnuka je 611a MeCTO IIYHO PasHMX JbYAM: afBOKaTa, MapHMYapa,
6aHKapa, NOCpefHUKA, TProBalja, IPOCTUTYTKM, BaraOyHpga M Ipocjaka. Y 10j ce
OflBMjasia TPrOBMHA, jep j€ IO CBOjUM TPEMOBMMA MMaja IPOJABHUIIE U MEmbauyHMIlE
HoBLa (tabernae novae). Basunuka je omycrolleHa TOKOM AJIapMXOBOT Hamaja Ha Pum
410. ronuHe, Kajia Cy Ha MepMePHOM IOy OCTaJIM TParoBy 3e/eHMX MpJba Off 6aKapHIX
nopunha, Koju cy ce, ycren mosxapa, crenmiy 3a kamen. Zika Bujukli¢, Forum Romanum.
Rimska drzava, pravo, religija i mitovi, Beograd, 2009, 184-185.

10  J. Andreau, 30.
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IIpBu 6ankapu y Pumy jaBmajy ce y mepmopy mamehy 318. n 310.
TOiHE TMpe H. e.!! Kao u rpuka techné trapezitiké n pumcka ars argentaria
6una je ycMepeHa Ha JIETO3UTHO GamKapcTo.'? BaHKapu Cy mpumamm HO-
Ball Ha YyBame M YIPaB/balu HBUME Y VIMe CBOjUX KIMjeHaTa, Ipyskajyhn
OmarajHM4Ke 1 ITaTHE yCIyre. 3ay3BpaT, Oumu ¢y opjanrhenn fa eroHOBaHN
HOBall KOPJUCTE 3a MOCI0Babe — Ipe CBera Kpos3 JlaBaibe 3ajMOBa Y3 KaMary.
Y npyroj monoBuHM 2. BeKa IIpe H. €. argentarii, KOju Cy U fa/be 00aBbanmn
IIeTTaTHOCT JETO3UTHMX OaHKapa, oYY PEJOBHO Jia IIPUCYCTBY]Y jaBHUM
Apaxbama Kako 61 KymnipyMa ofobpaBaay KpenuT. ~ Y UCTOM NepUOfy NpBU
YT ce HOMUIbY U nummularii,'* xoju cy ce 10 Taja CK/bYuMBO 6aBUIM TIPO-
I[EHOM ayTeHTIYHOCTY KOBAHOT HOBI[A ¥ IHeTOBUM MemameM.'” Kacuuje u
OHU IIOCTAjy [eNO3UTHM OaHKapy, IONYT apreHtapuja (argentarii), amu 3a
DPA3TUKY Off BMX, HUKA/IA HUCY YIeCTBOBAM Ha jaBHUM fipaxk6ama.'® Y [lure-
cTaMa ce Hajasy ofiioMak 13 IlaysoBor KoMeHTapa IPeTOPOBOT eMKTA KOjI
CBEZIOYM O TOMe Jia Cy U nummularii npumanu genosure: ,,[lomnonuje nuire
Ta HUje HeIpaBeHO NPUMOpaBaTy U HyMy/apuje Jla cacTaB/bajy IOCTIOBHE
u3BelTaje (pa4yHOBOJCTBEHE eBUIEHIMje), jep U OHM, KaO U apreHTapuju,
BOfle TaKBe WM3BellTaje, Oyayhu ma nmpumajy HoBan u ucrvaahyjy ra memm-
MI4HO. [loKas 3a TO yIZITaBHOM IIOYMBa Ha IMCAHUM 3aIMCHMA M HUXOBUM
KIbMTaMa, 1 BEOMA 4eCTO Ce OC/Iatha Ha BEPOTIOCTOJHOCT THX eBujIeHIja. !

11  Ibid.
12 K. Verboven, 212 u mame.

13 JaBHa gpaxkba (aykumuja) CIIpOBOAWIIA Ce Y TyKaMa, IujallaMa U CJI. Te ce IPOfaBaaa He
camo poba, Beh u xeTBa, sempuiTe, Kyhe, po60BK 1 Ap. AyKiujcka IpOfaja BpLINIA
ce U Kafa 6u, HAKOH OCTaBMOYeBe CMPTY, HACHETHULIM OLIYYWIM Aa Ce ,0cmobome”
LIe/IOKyTIHe MM fiefla MMOBMHE KOjy Cy 3ajefHM4kM Hacmemwnu. Bup. J. Andreau, 38.
Ocum Tora, jaBHa ppaxba HauUIa je MPUMEHY ¥ Y HOCTYIKY IIPUHYFHOT M3BpIIeIba
Ipecyfe Kaja ce IIpojaBaja IIeJIOKyITHA IMOBMHA y>KHUKa (venditio bonorum). Kyman
(bonorum emptor) mpesagy’keHe UMOBMHe OITIO je /uLe Koje IIOHYAM HajBehu mporeHar
HaMupemwa CBUX MOTpaXuBamwa. Bua. Valentina Cvetkovi¢-Pordevié, ,,Ste¢aj u rimskom
pravu®, Vek i po regulisanja stecaja u Srbiji (urednici Nebojsa Sarki¢, Vuk Radovi¢, Gor-
dana Ajn3piler Popovi¢, Vladimir Colovi¢), Beograd, 2019, 9-21.

14  Nummularii cy ce Hajipe nojaBuin y aHT4KoM rpagy IlpeHecte (Praeneste), TaHALI®bO]
ITanecTpyHy, Koja ce Hamasuma oko 35 km ucrouno ox Puma. ¥ Pumy ce nummularii
10jaBsbyjy 3a Bpeme OkTaBujaHa ABrycTa. J. Andreau, 31.

15  Nummularii cy mpuMebUBaIN eMINpPHUjCKe METOfe UCINTIBAA, OCTamkajyhu ce Ha dya
BIUJia, IOAUPa, CIyXa, Kao 1 Ha ymnopebusame ca y3opuuma u eranonunma. Takobe cy
IIpoBepaBajM Ja M je KOBaHuIA uspaheHa of cTpaHe HajiexxHe BaacTu. Hema fokasa
la Cy ce, OCUM HyMynapuja, ¥ Apyru 6aHKapy 6aBMIM KOHTPOJIOM KBaaMTeTa HOBIA.
Piotr Niczyporuk, ,Nummularii-rocysapcTBeHHble ¥ YacTHble OAaHKUPBIB [peBHEM
Pume®, Miscellanea historico-iuridica No. 12/2013, 57-74.

16 Mario Talamanca, ,Argentarii, Novissimo digesto italiano (a cura di Antonio Azara,
Ernesto Eula), Torino, 1957, 940.

17 D.2.13.9.2 Paulus libro tertio ad edictum: Nummularios quoque non esse iniquum cogi
rationes edere Pomponius scribit: quia et hi nummularii sicut argentarii rationes conficiunt,
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bankapu cy O6mnm AyXHM [a BOJe eBUJCHIWjy CBOT IOC/IOBAamba.
YinmjaH y cBOM KOMEHTapy IIPeTOPOBOT eAMKTa IPeHOCH MuIbeme Jlabeo-
Ha, IIpaBHMKA KOjU je )KMBeO KpajeM 1. BeKa IIpe HOBe €pe M II0YETKOM HOBe
epe: ,,JlabeoH Kaxke Ja ce IOJ, payyHOM (IIOC/TOBHOM €BUJEHIIMjOM) IOfipa-
3yMeBa IIOCTIOBHA aKTUBHOCT Ko0ja 00yXBaTa 000CTPaHO JjaBame U pUMabe,
103ajM/bUBabe, IIpey3uMare 06aBe3a I UCIUIATY — CBE Y CBOjy KOPUCT; U Aa
ce payyH He MO)Ke 3aCHOBATM CaMO Ha IIPOCTOj MCIUIaTy Ayra. Takobe, ako
je HeKO IpMMUO 3a/I0Ty Wi Hajor (mandatum), He Tpeba ra mpUMoOpaBaTu
la IIpUKaXKe Y padyHYy, jep TO He CIIafia y OBY BPCTY IOCIoBamwa. Mehytum,
OaHKap (argentarius) je Jy><aH Ja IIpMKaXke y padyHy U OHO ILITO je YTOBOPYO
ia VICIUIATH, jep M TO MOTu4e 13 6GaHKapcKe JIeTaTHOCTI.

Op Bpemena Katona Crapujer (234-149. roguHe 1pe H. e.), IicLja 4y-
BeHOT fiena De agricultura ma fo cpepyHe 2. BeKa, akTUBHa je 6ua u Tpeha
npodecoHaHa Tpyma — coactores, CAKyIbada HOBIA HA jaBHIM ipaxk6ama. '’
Onu Hucy 6y 6aHKapy y KIaCMYHOM CMUCTY (HUCY ofoOpaBay 3ajMOBe),
Beh cy HammahuBanu npoBusujy 3a mpumare HOBIA Of KYIalja M HETOBO
npocnehuBamwe npogaBIyMa. YcIyre jefHOr TaKBOT KoakTopa (coactor) 6uie
Cy TUM HEOIXOfHMje KajJja Cy U IMpOAaBall ¥ Kymal 611y CTaTHO Y TOKPeTy
(xao y cmy4ajy myTyjyhux Tprosaua mmm ofcyTHUX 3eM/boriocefHmka). Koak-
TOP je 3BaHMYHO 61O OATOBOpAH 3a Boherbe [leTa/bHUX 3aIica O ayKIujama
(tabulae auctionariae v auctionales) y koje je yHOCHO JaTyMe, JieTa/bHe
OIIVICe TIPOJATHX IIPEAMETA, LjeHe, KAao 1 MMeHa [IPpoAaBala 11 Kyara.

YerBpra nmpocdecnja nojaBuia ce kpajem 1. Beka Ipe H. e. — coactores
argentarii, KOjyu Cy OWIM IIPUCYTHMU Ha jaBHOj Apa>kOu, a Koju cy 06jenHmIm
IBe QyHKIHMje: CaKyI/balbe HOBIIA ¥ KpeANUTHpambe KyIala.

BankapcTBOoM cy ce mMormm 6GaButu camo Mymkapuu. IIpema Kamm-
CTpaty, 6aHKapCKO 3aHMMarbe 3BAHUYHO je 6110 3a6parmeHo skeHama. !

[TpuBpenHa Kpusa Koja je modena y 3. BeKy OCTaBM/Ia je 030M/baH
Tpar Ha GaHkapcTBo. IIpBNM mOKasaTe/by omajjama GAaHKAPCKOT ITOC/TOBAba

quia et accipiunt pecuniam et erogant per partes, quarum probatio scriptura codicibusque
eorum maxime continetur: et frequentissime ad fidem eorum decurritur.

18 D.2.13.6.3 Ulpianus libro quarto ad edictum: Rationem autem esse Labeo ait ultro citro
dandi accipiendi, credendi, obligandi solvendi sui causa negotiationem: nec ullam rationem
nuda dumtaxat solutione debiti incipere. Nec si pignus acceperit aut mandatum, compel-
lendum edere: hoc enim extra rationem esse. Sed et quod solvi constituit, argentarius edere
debet: nam et hoc ex argentaria venit.

19 J. Andreau, 38-39.

20 IIpsu nosHatu coactor argentarius 6uo Tut ®nasuje Ilerpon (Titus Flavius Petro), nena
njapa Becrniasujana. J. Andreau, 31, 39.

21 D.2.13.12 Callistratus libro primo edicti monitorii: Feminae remotae videntur ab officio
argentarii, cum ea opera virilis sit. — ,JKeHe ce cMaTpajy HeNpMKIaHUM 3a 3aHMMarbe
6aHKapa, jep je TO IeTATHOCT KapaKTepPMUCTUYHA 3a MYIIKapIie*.
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youaBajy ce Beh TOkoM 2. Beka, KaJja U3BOpM BMIIe He Oeyeke NMPUCYCTBO
aprenTapuja (argentarii) Ha Teputopuju Vranuje, usyses y Pumy u Behum
IPUMOPCKMM LieHTpuMa, Kao mro cy Ocrtuja (Ostia), Ilopryc (Portus)
u AxBumeja (Aquileia).22 Y ucrom mnepmopy HecTajy M coactores, NOK TO-
KOM 3. BeKa MIYe3aBajy U coactores argentarii. Y pacnony og 260. rogyuse
mo mocnenmwe TpehuHe 4. Beka HeMa IOJaTaka O aKTMBHOCTMMa OMIO KOr
apreHrapuja (argentarius).23 Haxon 300. roguHe 13 M3BOpa UIIYE3aBajy U
nummularii.** Cam TepMun argentarius, Kojui ce paHuje CaMOCTaTHO KOPU-
CTMO KaO O3HAKa 3a TO 3aHMMalbe, He I0jaB/byje Ceé Y M3BOPMMA BUIIE Of
cemaM perjeHnja. HberoBa noHoBHa ymotpe6a, oko 330-340. ropuHe, OfHO-
CI ce Ha 371aTape, a He Ha OaHKape, IITO IIPeJCTaB/ba 3HAYajHY CEMAHTUIKY
npoMeny, 6yayhu ma ce y paHmjum nepruopuma argentarius y oBoM OOMUKY
HMKaJla HMje KOPUCTIO 3a obpabuBave maeMeHUTNX MeTana. BpemeHoM cy
argentarii, y 3Ha4demby 371aTapa, I0oYe/ ja 00aB/bajy U IIOCTIOBE MeHarba HOB-
I1a u Apyre 6aHKapcKe TpaHCaKIje.

PasBoj 6aHKapcTBa y cpefitbOBeKOBHO] EBpoIu mpepcraB/ba ocTereH
U CIOXKEH IIpoLeC KOji ce OfBMja0 y OKBUPY IIVMPUX €KOHOMCKNX U Jpy-
IITBEHNX IpoMeHa. PaHM cpefmyu BeK obee)xaBa NOBPAaTaK HATYpPasHO]
IPUBPENN M OTpaHMYeHO 00aB/bame HOBYAHUX TpaHcakiyja. Tex ox 12. Be-
Ka, C pa3BojeM IpajioBa J TPrOBJHe, IIOHOBO Ce jaB/ba MOTpeba 3a GaHKap-
ckuM ycrmyrama. IIpuBpeHu ycnoH, npe cBera y MTaaujaHCKMM IPajjoOBMMA,
YCIIOBMO je CTBapame OpPraHM30BAaHUX KpeAUTHUX Cnyx6m. IIpukympame
MaJIX HOBYAHMX YJ/IOTa, KOjU Cy Ce 3ajeflHO MOITIM yIOTPeOUTH y TProBU-
HJ, TIPOM3BOAY WM 33 (PUMHAHCUpame paToBa, MOBENO je O HAacTaHKa
npBe 6aHKapcKe ycTaHoBe Y Benernuju 1157. rognue, mox HasusBoMm Monte,
a kacuuje Banco di Giro.?® Kpajem 12. Beka ocHOBaHa je 1 6aHKa y Denosuy,
Koja je Ha geno3ure ucitahuBana kamary of 7%.%” Op 15. Bexa 6aHKapCTBO
HocTaje obe/eXXje MPUBPENHOT >KMBOTA CBMX Behmx eBpOICKMX Tpropad-
Kux u uHaHCHjcKMX IeHTapa. MehyTum, HemocTarak OoBMX paHux OaHa-
Ka OIZIefla0 ce y TOMe IITO Cy Of K/IMjeHaTa 3axTeBaje PasnudmuTe OOIMKe
rapaHuuje u ogobpaBase KpeguTe MCK/bY4MBO IMLIMMa Koja cy Beh moceno-
Basa ysore. To je 3a mocneauily MMano orpaHMYeH IPUCTYII KPEANTA, 11a Cy
KOPMCHMIY GaHKAapPCKUX yCIyra Oy mpeTeXxHo MMyhHM C/I0jeBU ApyIITBa.
CupoMallHMjM CIOjeBU CY KPeNUT MOINM IOTPAKUTU CaMO Y 3aJI0KHUM

22 J. Andreau, 32.
23 Ibid., 33.

24 William Vernon Harris, ,,The Nature of Roman Money*, The Monetary Systems of the
Greeks and Romans, Oxford, 2008, 204.

25 J. Andreau, 33.
26  Obrad Stanojevi¢, Zajam i kamata, Beograd, 1966, 180.
27  Ibid.
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ycTaHOBaMa (montes pietatis), KOJ, 3e/leHallla MU, BP/IO 4eCTo, KOJ JeBpeja.
Iaxko jeBpejcka penuruja 3abpamyje y3uMame Kamarte y ofHocuMa Meby mpu-
MaJHUIVIMA COIICTBEHe Bepe, Ta 3a0paHa ce HMje OHOCU/IA Ha TPaHCaKLuje
ca NpUIIAJHNUIVMA JPYTUX BEPOMCIOBECTH, IITO UM je OMOTyhmIo BakKHY
y70Ty Y MHAHCH]CKOM KMBOTY CPeJ[HOBEKOBHIX TPajjoBa.”>

III Receptum argentarii

Meby npaBHMM ycTaHOBaMa pUMCKOT GaHKapCTBa, recepturm argentarii
Ce U3Baja Ka0 BePOBATHO Haj3sHA4ajHUja, a/IM MCTOBPEMEHO M HajMambe Ca-
YyBaHa y NpaBHUM u3Bopuma. tbeHa MapruHanmusanyja y IOCTKIAaCMYHOM
HepUOAy pe3ylITHpaa je TMMe Aa ce Y JyCTMHMjaHOBO] Kopmdukanuju us
6. BEKa jaB/ba CaMO Yy TParoBMMa, IITO 3HAaTHO OTEXaBa PEKOHCTPYKLMjy
IeHe yrore 1 QyHKIje Y IpaBHOj IPaKCHL.

Y cBOjoj u3BOpHO] dopmu receptum argentarii 610 je pesepBUCaH
VICK/BYYMBO 32 apreHrtapuje (argentarii) cBe o 2. BeKa, Kajia ce Hherosa Mpiu-
Me€Ha IIpoLIMpyje U Ha HyMy/lapuje (nummularii).”® Ha OCHOBY pelleNTyMa,
6aHKap mpeysuMa ob6aBesy Aa he MCIIaTUTH YT KOjM KIMjeHT MMa IpeMa
tpehem muiry.*® Maxko je y mpaxcu receptum noppasymesao yuemhe Tpu muiga
- 6aHKapa, xnyjeHTa n Tpeher mia (mosepmornia) — mpaBHO ob6aBesyjyhu
OJIHOC HacTajao je ncKpy4dnBo usMeby 6ankapa un tpeher nuua.

3axBa/byjyhu MHCTUTYTY pelienTyMa, IUIaTHM IPOMeT ce 00aBjbao
O/IaKIIAHO, HAPOYMTO Yy CUTyalujaMa Kaja Cy KJIWjeHT U HoBepuial, Ommm
busmuKy yaambeHn, ycen yera je 6aHKap Impeysumao o6aBesy fla M3BpIIN
mwiahame yMeCTO Jy)KHUKA.

PerlenTym 6aHKapa IpefcTaB/ba YCTAaHOBY IPETOPCKOT IIpaBa jep je
IIPeTOp, Y IM/bY IIPaBHE 3AIUTUTE T%)eher nuia (moBepuona), y 2. BeKy IIpe H. e.
CTBOpPMO TYXOY — actio receptitia.3 IIperop je TyxO0y actio recepticia yBpcTIO
nopy Hacnos De receptis (,O mpeyseTum o6asesama“).>® Receptum argentarii

28 Ibid., 173.

29 J. Andreau, 43.

30 Hasus receptum argentarii cTora Imorude off JATMHCKOT ITIATOMA recipere Koju, usmeby
0CTaJIOL, 3Hauu IpeyseTy, obeharm.

31 Bup. M. Talamanca, 941; J. Andreau, 43. CynmpoTHO MUI/bebe 3aCTyIajy Ha IpUMep
Antonio Guarino, Diritto privato romano. Lezioni istituzionali di diritto romano, Napo-
li, 1963, 539; Mupocnas Munomesuh, Pumcko éipaso, Beorpap, 2010, 380. ITo muma,
6aHKap mpeysuma obaBesy IpeMa KJIMjeHTY, a He IIpeMa KIMjeHTOBOM HOBEPHOLLY.

32 Johannes Platschek, ,Klagen aus Erfiilllungszusage (actio de pecunia constituta) und aus
Zahlungsgarantie der argentarii (actio recepticia)®, Handbuch des Romischen Privatrechts,
Band II, Tuibingen, 2023, 1925.

33  Otto Lenel, ,,Beitrdge zur Kunde des Edicts und der Edictcommentare®, ZSS, Vol. 2, 1881,
63.
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(o6aBe3a 6ankapa) 6una je Tpeha mo peny, mopep receptum arbitrii (o6aBe-
3e KOjy Ipeys3MMa Cyfuja JauK Aa JOHece NPeCcyAy) U receptum nautarum,
cauponum, stabulariorum (o6aBese Opopapa, TOCTMOHMYApa M BJIACHUKA
jaBHe IUTajie Jja HaJOKHaJle IITeTy KOja HAacTaHEe Ha CTBapuMa Koje IIpuMe
Ha 4yyBame). [Ipema JIeHe/0BOj peKOHCTPyKIMja [ieO0 IPETOPOBOT eNUKTa
De receptis koju ce OZHOCK Ha penenTyM 6aHkapa rmacu: Quod argentariae
mensae exercitores pro alio solvi receperint, nisi solvetur, iudicium dabo. -
»AKO cy GaHKapy Ipeysenu fia y uMe Apyrora u3ppiue Ivrahame, a OHO He
6yne usspieHo — fossomthy Tyx6y.“** Ilap JycTunujan 531. roguse cBojoM
koHcTHTyImjoM (C.4.18.2 pr): noTBphyje fa je Ty>x6a u3 pemenryma Koja ce
HasuBa actio recepticia usauuia us ynorpebe: Recepticia actione cessante, quae
sollemnibus verbis composita inusitato recessit vestigio, necessarium nobis visum
est magis pecuniae constitutae naturam ampliare. — ,,Ilomro je mpectasna ymo-
Tpeba TyxxbOe recepticia, Koja je 61Ia 3aCHOBaHa Ha CBEYaHUM pedlMa, ajn
je y HeoOMYHOM IIpaBI[y MIIYes/Ia U3 IIpaKce, CMAaTPajii CMO HEOIIXOHMM fia
IOJATHO MPOLIMPUMO IPUPORY pecuniae constitutae.” Ta KOHCTUTYLMja TIPY-
»Ka HaM JiBa Ba)KHA IIOJATKa: fa je actio recepticia cajpskala CBe4aHe pedn
U Jia jy je BpeMEHOM 3aMeHWIa Ty>K06a pajy UCIUIaTe YCTaHOBJ/bEHOT Jyra
(actio de pecunia constituta). Vlako je Ty>x6a cafip>kajia CBe4aHe pedl, lbeHa
bopmyna in factum concepta o CB0joj CTPYKTYpM BepOBATHO je Outa cimd-
Ha OCTaUM TyX6ama Te BpcTe.”> Vmak, He MOXe ce HECYMIbUBO yTBPUTH
opurnHanaHa ¢popmyna Tyx6e jep ¢y JycTMHUjaHOBYM KOMIIM/IATOPY M3BPIIN-
NN VIHTEpIIONALVjy YCTaHOBe receptum arbitrii Tako IITO Cy je 3aMeHMIN
ycTaHoBOM constitutum debiti. O 3ameHn penentTunmjcke Tyx6e Ty)K60M 13
KOHCTUTYTYMa casHaje ce jom u u3 JycruanjanoBux Vucturynmja (1.4.6.8):
In personam quoque actiones ex sua iurisdictione propositas habet praetor.
veluti de pecunia constituta, cui similis videbatur recepticia: sed ex nostra
constitutione, cum et, si quid plenius habebat, hoc in pecuniam constitutam
transfusum est, ea quasi supervacua iussa est cum sua auctoritate a nostris
legibus recedere. item praetor proposuit de peculio servorum filiorumque
familias, et ex qua quaeritur, an actor iuraverit, et alias complures. - ,ITpe-
TOp MMa U JIM4YHe TY)XOe Koje y CBOjOj jypUCAMKIMjY NPOINCYje, Kao LITO
je, Ha mpuMmep, Ty>x0a de pecunia constituta, K0joj je cnu4Ha 6ymna u Tyx6a
recepticia. MelyTum, 1o HaIoj 1japckoj ofIyIy, MOILITO je CBe IITO je Ty>6a

34 J. Platschek (2023), 1925.

35 Ibena ¢opmyna Moria je ma usriesa oBako: Iudex esto. Si paret Nemerium Negidium,
cum argentariam mensam exerceret, Aulo Agerio [ ...?] solvi recepisse [ ...2] neque solvisse
[ ...2] Quant ea res est (erit?) tantam pecuniam iudex Numerium Negidium Aulo Age-
rio condemnato. Si non paret, abslovito. - ,,...Heka 6ygme cyamja. Ako ce yTBpau fa je
Hywmepuje Herupmje, ok je o6aB/mao 6aHKapCKy AeTaTHOCT, Ipey3eo o6aBe3y Imahama
Ayny Arepujy u Huje mmaTuo, cynuja Heka ocyau Hymepuja Herupmja na Aymy Arepujy
MCIUIATY OHOJIMKO KOJIVKA je BPEXHOCT Te CTBapu. AKO ce He YTBP/M, HeKa ra ocimobonm.
]. Platschek (2023), 1925.
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recepticia obyxsaranay Behoj Mepu yk/bydeHo y Tyx0y de pecunia constituta,
TyX0a recepticia je Kao CyBMIIIHA, CBOjOM ITPABHOM CHAroM, OBY4eHa 13 Ha-
1Ier 3aKOHOZIaBCTBa. Takobe, mpeTop je ycTaHOBMO Ty>k6e Koje ce OfHOCe Ha
HeKy/IujyM po6oBa U CMHOBA IOJ OYMHCKOM Biialihy, Kao u TyX0y KojoM ce
yTBpDyje ma mu je Ty)maly IOJIOKMO 3aK/IeTBY, Kao U MHOTe Apyre.”

IIpeTtnocTaBpa ce fa je 6aHKap mpeysuMao 0b6aBe3y CBOT K/IMjeHTa 10
BberoBoM Hamory. Mebytum, He Tpeba nckpyunty MoryhHocT fa je 6aHkap
TO MCTO YMHMUO U 6e3 KmjeHToBOr Hanora. O ToMe roBopu YinujaHos ¢par-
MEHT 13 YeTPHAECTe KIbATE KOMEHTapa npeToposor efukra D.13.5.27: Utrum
praesente debitore an absente constituat quis, parvi refert. Hoc amplius etiam
invito constituere eum posse Pomponius libro trigensimo quarto scribit: unde
falsam putat opinionem Labeonis existimantis, si, postquam quis constituit
pro alio, dominus ei denuntiet ne solvat, in factum exceptionem dandam:
nec immerito Pomponius: nam cum semel sit obligatus qui constituit, factum
debitoris non debet eum excusare. — ,Huje op 3Ha4aja fja 1 HEKO IIpey3nu-
Ma 06aBe3y y HPUCYCTBY JYXXHMKa WIM Y HeropoM opacycrsy. llltasmiue,
IloMmnoHuje y TpupeceT 4eTBPTOj KibM3M HaBOAY Ja je TaKBO Ipey3uMambe
Moryhe 4ak ¥ IpoTUB BO/be caMor Ay>KHUKa. OTy[ OH cMaTpa MOTpelTHNM
JlabeoHOB cTaB, IO KOjeM, YKOJIMKO HEKO Ipey3Me obaBe3y 3a [pyror, a fy-
JKHVUK My IIOTOM Hapefy ja He M3BPLIM UCIUIATY, Tpeba MOIyCTUTU IIPUTO-
BOp exceptio in factum. [TommoHuje ¢ mpaBoM opbalfyje TakaB CTaB: jep, Kaja
je jenHOM Ipey3eTa oOaBe3a, HAKHA/IHA BO/bA AY>KHUKA HE MOXe 0CI000fu-
TV OHOT KOjH jy je mpeyseo.”

Maxo ce y TOM O[JIOMKY TOBOPM O YCTaHOBM YCTaHOB/beHA HIyTa
(constitutum debiti), jou je JleHen 13HeO CTaB fia je y MUTalby UHTEPIIOIALINja,
Te J1a je USBOPHO BUJIO Peun O YCTAHOBU receptum argentarii.>®

YnmjaHoOB OIIOMakK IIpe CBera pasMaTpa INUTame fla M je 3a Baba-
HOCT pelleNTyMa HEeONXOJHO IIPUCYCTBO JY>KHMKA IIPUIVMKOM HETrOBOT
3ak/pydera. OBO MUTame 3HAYAjHO je CTOTa IITO je peleNTyM CYLITHMHCKU
MIMAO yIIOTY jeMcTBa,’ a HajcTapuju 06Uy mepcoHatHoT 06e36ehera 06a-

B€3€ y PMMCKOM IIpaBy 3aXTe€Bajil Cy aKTVMBHO yqemhe ITIaBHOT OY>KHMKA.

AKO M3Y3MeMO apXauyaH Hexum>> — KOju je TPe/ICTaB/bao JTMIHY Ta-

PaHIIMjy 3a COICTBEHM AYT — HajcTapyjyu OOMUIM IepcoHamHOT obe3behema
Tyhe ob6aBese 6umn cy crionsuja (sponsio) u bunenpomucuja (fidepromissio).>
O6a Ta obnmKa Hactajamu cy y ¢popmu BepbamHOT yroBopa — CTUITyIaluje

36 O. Lenel, 64.
37 M. Munomesnh, 380.

38 O nekcymy Bup. Isabella Zambotto, Nexum. Struttura e funzione di un vincolo giuridico,
Napoli, 2021; Ivo Puhan, Nexum. Najstarija opsta forma ugovornih odnosa u Rimu, ne-
objavljena doktorska disertacija, Beograd, 1951.

39  Gaius, Inst. IT1, 116.
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(stipulatio), xoja je mpeTmocTaB/bana AMjANIOLIKY (OPMY TayHO ofpeheHor
nuTama u orosopa.’’ Jemary je Mopao 6uTK GUSMYKY IPUCYTAH IPUINKOM
HAaCTaHKa I7laBHe oOaBese Koja ce Takobe ckmamana y ¢popMu CTUITyIaLje.
To je umano nee mpasue mocnenuue. IIpBa mocneania ce ornegana y ToMe
fia Cy CIOH3Mja ¥ PUAENPOMICH]ja OCTOjasle MCK/BYYMBO y OKBUPY BepbOai-
HOT yroBopa — cTumynanyje. V1 o6aBesa jemija n o6aBesa ITTaBHOT Jy>KHVKa
HacTajane cy y Gopmu CTI/mynaLU/[je.41 O6aBesa jeMIja HacTajasa je HEIOCPe-
HO HaKOH HAacTaHKa o6aBese IIABHOT [Ay>XHMKa. [ToBepumarn 6u Hajmpe mu-
TA0 IJIABHOT [JYXXHMKa: ,[la mn obehaBam ma hem natn?*? rraBuu IY>KHUK
6u omrosopuo: ,O6ehasam.“?® Tume je HacTanma 06aBesa IMABHOT yXKHNUKA.
Opmax 3aTuM 61 IOBepuIal] MUTAO jeMIja — CIIOH30pa (sponsor): ,,Jla mu ce
obasesyjem fa hem matu ncro?“* Y cnyuajy dpumenpommcuje murame mose-
puola 61 rmacuno: ,[la nmu cBojom vaurhy o6ehaparu nucro?®

JIpyra nmocnenniia oriefiana ce y ToMme fja Cy sponsio u fidepromissio Mmo-
pajle HacTaTy MCTOBPEMEHO Ca IJTABHOM 00aBe30M, LITO je 3HAYM/IO A Cy 1
IJIaBHY AY>KHMK U jeMmal (sponsor wnu fidepromissor) Mopanu 6utyu ¢puandaku
IPUCYTHU y TPEHYTKY HaCTaHKA HBUXOBMX 0OaBe3a.

Ha ocnoBy Yinmnujanosor oprosopay pparmenty D.13.5.27, npema kome
HIje HEeOIIXOf[HO NPUCYCTBO IJIABHOT AY>KHUKA, yKa3yje ce ha receptum muma
ypebemwe cnnuHo ycranoBu ¢upejycuje (fideiussio) koja takobhe mpencrasmpa
o0/muK mepcoHanHor obe3behema (jeMcTBa) KOju je HAcTao IOCTEHNIBU, Y
nosnoj peny6mmm.*® Fideiussio je, maume, mpencrapmbama o6mmMK jeMcTBa
Ha OCHOBY KOTa jeMall TapaHTyje M3Bplleme obOaBe3e IJIABHOT JY)XKHMKA
Koja HMje Mopana 6uty BepbanHa (Kao IITO je 6O CIy4aj ca CIIOH3UjOM U
dupenpomucujom).r’” Cama dupejycuja nacrajana je y popmu crumynaruje’®
Y MOITIa Ce 3aCHOBATY Y Pa3IM4INTOM TPEHYTKY Off OHOT y KOjeM je HacTaja

40 OcHoBHa pasnuka usMeby croHsmje u Qupenpomucuje oriegana ce y ToMe IITO CY
CIIOH3Mjy MOIINM Ja CKJIAMajy MCK/BYYMBO PUMCKHM rpabanu, Bok cy ¢umenpomucujy
Mor/u fa kopucte u neperputn. Reinhard Zimmermann, The Law of Obligations. Roman
Foundations of the Civilian Tradition, Oxford, 1996, 120; O pa3Bojy jeMCTBa y pUMCKOM
mpasy Bug. Philipp Schmieder, ,,Biirgschaftsstipulationen und Mehrheiten von Stipula-
tionsschuldner, Handbuch des Romischen Privatrechts, Band II, Tiibingen 2023, 1938-
1962.

41  Gaius, Inst. I11, 119.

42 Dari spondes? Gaius, Inst. 111, 92.

43 Spondeo.

44 Idem dari spondes? Gaius, Inst. 111, 116.
45  Idem fidepromittis? Ibid.

46 R. Zimmermann, 120.

47  Gaius, Inst. 111, 119a.

48 Y cnyyajy dumejycuje, jemuy (dbumejycopy) ImocTaBba ce IMTambe: ,3aKIUIbEII JIM Ce
vamhy Ha ncto?“ —Idem fide tua esse iubes? Gaius, Inst. 111, 116.
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I1aBHa o6aBe3a, 4MMe Ce MPEKUIal0 MPaBUIO VICTOBETHOCTV BpeMeHa I
MecTa Koje je BaXM/Io 3a crapuje ob/mike rapaHImjckux crumynanyja.*’ Ha
VICTY HauVH Y/IIMjaH U3PUYNTO TBPAY Ja je IPUCYCTBO Ay>KHMKa (baHKape-
BOT K/IMjeHTa) y TPEHYTKY 3aK/by4era peljeTyMa HOTIIyHO UPeIeBaHTHO 32
ErOBY Ba/baHOCT U JI€jCTBO.

VsHocehm cBOj cTaB Mo muTamy NPUCYCTBA AY>KHUKA IIPUIMKOM
yCTaHOB/bEHA pelleNTyMa, YnmujaH ce y ¢parmenty D.13.5.27 mosmBa Ha
MuIUbere [IoMIIoHMja Koju je cMaTpao fa 6aHKap MoXe Jja Ipey3Me obase-
3y 4aK ¥ IPOTMBHO BO/bM AY>XHMKa. CBOj cTaB YINMjaH IMOTKpEIbyje apry-
MEHTOM a maiore ad minus, jep ako o6aBe3a 13 perenTyMa 6e3yCcI0BHO IPo-
U3BOMIM JIEjCTBO YaK M Ja Ce NY>XHUK IPOTUBU HEHOM U3BPIIEHY, YTOMUKO
npe he oHa IpPOM3BOAUTHU [EjCTBO Y CIyYajy Aa AY>KHMK YOIIIITE HUje TIpH-
CYCTBOBAO CK/Iallamy pelienTyMma. AKo, flakje, My>KHMKOB IIPUCTaHAK Huje
HEOIIXO/jaH, YTO/MNKO IIpe He 6M MOpano OUTY MOTPeOHO HeroBo (U3NYKO
IPUCYCTBO Jia 6u receptum 610 Ba/baHO 3aK/bY4eH.

[TosuBame Ha [loMIIOHUjeBO MUILIbee O HOCEOHOT je 3Ha4aja, jep Taj
IPaBHUK IIOJIEMUIIEe Ca CYIPOTHMM cTaBoM JlabeoHa, Koji je cMaTpao Aa, y
CIy4ajy fa BY>KHUK HaJloXy GaHKapy jja He M3BPILIM MCIUIATY Ayra, OaHKap
MO>Ke VICKOPUCTUTY TIPeTOPCKU IIPUTOBOP — exceptio in factum (mpurosop
3aCHOBAH Ha YMIbEHMIM Jia je JY)KHUK 3a0paHMO M3BpILIEHe [yTra 3a HeroB
padyH) Kao ofOpaHy of moBepuodeBe Tyx06e (actio recepticia) KojoM oOf mwera
3axTeBa M3BpIIewme obOaBese. YnmujaH, cnenehm ITommonmja, 3aysmma cy-
IIPOTaH CTaB IIpeMa KoMe 3a0paHa KOjy AYXXHMK HaKHaJHO M3pasu He Ou
MIMaJja IIPaBHO [I€jCTBO, jep 3aK/by4eheM pellelITyMa IIpaBHM OJHOC HacTaje
UCK/BYunBO M3Mehy Oankapa m moBepuona. CXomHO TOMe, Bo/ba Tpeher
JIMIA — Y OBOM CJIy4ajy CaMor AY>KHMKA — He MO)Ke YTUIIATV Ha Ba/baHOCT
1 o6aBesyjyhy cHary mmpaBHOT IIOC/Ia y YMjeM 3aK/byderby Hije y4eCTBOBAO.

OBaj dpparmenT n3 [Iurecta of 3HaYaja je He caMo CTOra INTO Ipef-
CTaB/ba CBEJOYAHCTBO CIOpPEema PUMCKNX IPAaBHMKA y OATOBOPY Ha KOH-
KpPeTHO IpaBHO muTame (ius controversum), Beh 1 3aTo mTo ofroBop Ha TO
nuTame nokpehe HU3 HOFaTHUX MpaBHUX IpobIeMa M YMHM ce JOOPUM Io-
JIA3NINTEM 3a IOKYIIAj peKOHCTPYKIjyje IIpaBHe NMPUpOfie pelenTyma.

Y nmuteparypu IpeoBiajiaBa CTaB fia je receptum argentarii Hepopmai-
HU criopasyM (ITaKT) KOMe 3alITUTy mpyska mpetop.”’ TakBo MUII/berse Mo-
tide of, Jlenena (Lenel) xoju TBpau na je receptum HedopmanHo obehame

49  1.3.20.3: Fideiussor et praecedere obligationem et sequi potest. — ,Pupejycop MOXe 1 fa
mpeTxonu o6aBesu u Aa je crennu.”

50 Taxo nHa npuMep: M. Talamanca 941; Andrew Borkowski, Paul du Plessis, Textbook on
Roman Law, Oxford, 2005, 311; William Warwick Buckland, A Text-book of Roman Law
from Augustus to Justinian, Cambridge, 1921, 527; Alberto Burdese, Manuale di diritto
privato romano, Torino, 1993, 492; Matteo Marrone, Istituzioni diritto romano, Palermo,
1994, 510; M. Munomuesnh, 378; AutyH Manenutia, Banentnna IIBetkosuh-Bophesuh,
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OaHkapa (6e3 o0aBe3sHOT M3roBapama IJIarona recipere) ma he 3a pgpyrora
(xMjeHTa) M3BPUINTY NPeEfajy CTBApU VIV UCIUIATy HOBYaHe CyMe IIPYMao-
11y o6eharpa.”!

Ha tpary ¢parmenta D.13.5.27 Ha 0cHOBY Kora ce Mory npoHahm mo-
nvpHe Tauke maMehy penentyma u ¢upnejycuje, Moxke ce OpaHUTH CTaB fa
je receptum (6apem y BpeMe YnmujaHa — KpajeM 2. ¥ IO4eTKOM 3. Beka) 6110
¢dopmaaH BepbanaH mpaBHy nocao. OBa XUIOTe3a IPON3JIA3y U3 TyMadermha
Jyctunmjanose xoHctutynuje C.4.18.2. pr. u3 531. roguHe, KOjoM je YKMHYT
receptum. Y 10j Ilap JyCTMHMjaH HaIJalllaBa fia je actio recepticia mpecTana
Ia ce NMpUMeYje CTOra IITO Ce cacTojala U3 CBeYaHMUX pedl, a [a TO BUILe
HUje oArosapajno nocrojehoj mpakcu koja je Hamyctuna ¢opmanmsam. Ha
OCHOBY Te KOHCTUTYILMje TIOCTOjU MUII/bee fia je receptum 6uo popmanan
1I0Ca0 KOjy Ce CKJIalao CBeyaHMM peumma (sollemnibus verbis), Ha npumep
M3TOBApaIbeM IVIATOA recipere WM HETOBUX U3BEEHUIIA.

Xunoresu 1o Kojoj je receptum 6uo popmana, Mmoxe ce uctahm mpu-
rOBOP KOjy Ce 3aCHMBA Ha ofiroBapajyhum ¢parmMenTnMa n3 Jlurecra Koju ce
Hajase y OKBUpY TuTynyca De pecunia constituta (D.13.5).

IIpu ¢parmenT notndye n3 npse Kibure CIIEBOMMHNUX OArOBOpPA
(D.13.5.26) y xoMe ce HaBOAM Ja ce jefHOCTpaHO obOehame Bpahama Ayra
MOXKe YTY>KUTU TYXO0M de pecunia constituta.> Pagu ce o Tome fa je jenHo
NuIe YOyTHIO MICMO 3ajMOJaBIly y KoMe ce obaBesyje fa he my Bpartutn
3ajaM Koju je Off era yseo 3ajMonpumal. Ped je o jenHocTpaHOM o6chamy
oxpebenor nuia mosepuony Aa he BpaTuTH Ky>KHMKOB AYT U3 3ajMma. Jako
ce y ¢parMeHTy M3pMYMTO HaBOAM MOryhHOCT HpyuMeHe Tyx6e de pe-
cunia constituta, 360r dera Cy JyCTMHMjaHOBM KOMIWIATOPU OJIOMAaK U3

Pumcko apaso. Mnciuuiniyiniu ipusaininoi tipasa, Hosu Cap, 2018, 222; Munena Ilonojari,
Pumcko sipaso. Ilopexno u itiemenu iipusaitinoi iipasa, beorpagn, 2023, 282.

51 O. Lenel, 69.

52 Bpyuc (Bruns) je ucrakao fa ce cBedaHe peun (sollemnia verba) Koje ce CIOMUIbY Y
xoHctutyuuju C.4.18.2. pr. He ogHOCe Ha GOpMYyy TyXOe recepticia, Beh Ha ckamame
IIpaBHOT IIOC/IA pelienTyMa (receptum argentarii) Ha OCHOBY Kojer je GaHKap CBeYaHUM
pednMa mpeysumao ob6aBesy MCIUIaTe J{yra CBOT K/MjeHTa. BpyHCOB cTaB o ToMe fia je
receptum argentarii 6uo ¢dopmanaH BepbamaH II0CA0 KOjU Ce CKIANao M3roBapameM
cBevaHe peun noppskao je Kapnosa (Karlowa), xoju je ucrakao pna ce receptum argentarii
IITUTVO LMBUIHOM Ty>KO6oM. Bup. Franca la Rosa, ,,Il formalismo del pretore ,consti-
tuta“ e ,recepta®, Labeo, Vol. 43, 1997, 215, 216.

53 D.13.5.26 Scaevola libro primo responsorum: Quidam ad creditorem litteras eiusmodi
fecit: »Decem, quae Lucius Titius ex arca tua mutua acceperat, salva ratione usurarum
habes penes me, domine.“ Respondit secundum ea quae proponerentur actione de consti-
tuta pecunia eum teneri. — JellaH Y0BeK je II0C/IA0 MOBEPHOLy IMCMO criefiehe caipkuHe:
»leceT (HOBUaHUX jefuHMIIA), Koje je Jlyuuje Tunmje mosajMmo u3 TBOje Kace, Hajmase ce
KOJ§ MeHe, TOCIIOfiapy, Y3 ypauyHary KaMary. JlaTo je MpaBHO MMI/bEHe Jja, Ha OCHOBY
HaBeJEHOT, Taj YOBEK MOXKe OUTHU TY>KeH TY>KOoM de pecunia constituta.”
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KIbJTe PeryOnMKaHCKOT TPaBHMKA CBPCTANMM y TUTYIYC Koju je mocBeheH
YCTaHOB/bEWY Ayra, IO cBeMy cyaehm peu je o mnrepmomanuju. Cymmy
fla ce pafiu O MHTEpIONALMj} M3a3MBa TO IUTO Ce HUIZIE HE CIOMMIbE POK
usBpuemwa obehanor Bpahama 3ajmonpumuenor pyra (dies solutionis), xoju
HpefcTaB/ba OMTaH e/IeMEHT yCTaHOB/bewa Ayra (constitutum debiti).>* Kaxo
ce y ¢parMeHTy HuUIJie He HaBOAY Taj poK, BepoBaTHO je ClieBona U3BOp-
HO JIoflenno TyXOy 13 pelienTyma argentarii (actio recepticia).”> Ykomuko
je To TayHo, uctu pparment (D.13.5.26) mpysxa jour jenHy nHbopmanujy o
peuentymy argentarii. Haume, Ha OCHOBY Tor ()parMeHTa IpOM3TIA3N Jja ce
receptum Morao 3ak/byduty He(OpMaJTHUM IMUCMOM OaHKapa, y KojeM u3-
pakaBa BO/bY Jia IUTaTH YT CBOT K/IMjeHTa, 6e3 Kopuihema 1arona recipere.

MoryhsocT ycTaHOB/beWa penentyMa HeOpPMajTHUM HUCAHUM IIy-
TeM npousnasu u u3 pparmenta D.13.5.5.3 Koju moTude 13 [jBajieceT cefMe
Kibyre Y/IMjaHOBOT KOMEHTapa MPeTOpoBOr emukra.”® ¥ ToM QparMeHty
Ynnujan npeHocu JynmjaHoBO MUIbER€ Y CIy4ajy y KoMe je Tunmje mo Ha-
nory Ceja 1oc/1ao mIcMo BeroBoM MoBepuoly y kome My obehasa ma he ns-
Bpumty CejeBy 00aBe3y YKOIUKO ce YTBPAM fja oHa mocroju. Ilo Jymujany,
o6aBeza Tuumja fga M3BpIIM WCIUIATY HAcTaje U3 HEroBOI He(OPMaHOT
nycaHor obehama koje npeacrasba yTBpheHy HoBYaHy obaBesy (constituta

54  YcTaHOBY yCTaHOB/b€HA [YyTa YBeO je IpeTop y cBoM emukty. OH je obehao Tyx6y
(actio de pecunia constituta) IpoTUB OHOTa KOju ce o6aBesao Aa he mwiaTuTH FyroBaHu
HoBax (qui pecuniam debitam constituit - D.13.5.1.1). Tyxb6a ce MOXe IPUMEHNUTI
YKOJIMKO je HOBYaHa 06aBesa Beh mocrojana — pecunia debita. Y dopmymu Tyx6e, Koja je
cadyBaHa y ¢parmenty D.13.5.18.1, Kao ycIoB 3a OCyAy HaBOJY Ce: ,,M Jia je Taj HoBall,
y TPeHyTKy Kafia je 6uo obehan, Beh 6mo ayrosan® (eamque pecuniam cum constitueba-
tur debitam fuisse). Vicnymeme oBe ,,I7laBHe obaBe3e“ ce 3aTuM yTBpbyje mnm obehasa,
IITO IIPeJCTaB/ba KOHCEH3YaH! eleMeHT KOji [JO/Ia3! y3 peaqHy ob6aBe3y 3aCHOBaHY
Ha MCIIaTH 3ajMa. VsjaBa ma he myr Outm ucrmahen moppasyMeBa 1 ofpehuBame
»HaHa Jo Kojer (dies in quem) ce MOpa MSBpLINTU UCIIaTa, TO jecT yIBphuBame poka
ucmare (tempus quod constituit). Obasesa 6e3 ofpehenor poxa (sine die constituere) He
6u y>XuBama NpeTOpOBY 3aINTUTY. YKONMMKO jnIle Koje je obehano mcnmaTy He MCIyHM
obehame, mo mpeosnabhyjyhem munberny Mopa HakHafUTH WITETY IpuMaony obehama.
JIpyrum peunma o6ehamalr moepuolry Mopa fia 06e36eu MMOBMHCKY IOJI0XKaj KaKaB
61 nMao fa je obehame 6mmo ucnymeno. Bup. Johannes Platschek, Das Edikt de pecunia
constituta. Die romische Erfiillungszusage und ihre Einbettung in den hellenistischen Kre-
ditverkehr, Miinchen, 2013, 5.

55  Michele Pedone, Note esegetiche in tema di Receptum argentarii, Scuola Superiore Sant’
Anna, Pisa, No. 13/2014, 13.

56 D.13.5.5.3 Ulpianus libro 27 ad edictum: Iulianus quoque libro undecimo scribit: Titius
epistulam ad me talem emisit: ,Scripsi me secundum mandatum seii, si quid tibi debi-
tum adprobatum erit me tibi cauturum et soluturum sine controversia.“ Tenetur Titius de
constituta pecunia. — ,,JynujaH Takohe y jemaHaectoj Kmbusu nuiie: Tunmje Mu je IOCIa0
cnepehe mcmo: ,,Hammcao cam na hy, y ckmagy ca nanorom Ceja, ako 6yzne yTBpbheHo fa
TU ce [iyTyje HeuTo, 06e30equTy U3BplIee Te 06aBese M UCIUIATUTU TH Ge3 cropa.”
Tunuje je obaBe3aH 1Mo 0OCHOBY yTBpheHe HOBYaHe obaBese (constituta pecunia).”
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pecunia). BepoBaTHo je 1 Aa je Taj pparMeHT MHTEPIONNPAH, Te [ je, YMeCTO
ycTaHOB/bewa (Tyher) ayra (constitutum debiti alieni), n3BopHo 60 peun o
peuentymy (receptum argentarii).

Y ToM ¢parmenty ynorpebmeH je uspas tibi cauturum et soluturum
sine controversia — ,ia hy ™n 06e36enuTy U3BpLIeHe 06aBe3e M UCIIATUTA
6e3 ciopa®. IlocraBpa ce nurame 360r yera je obehaman Tunmje (6ankap)
Harmacuo fa he o6aBesy myxumka (Ceja) M3BPIINTHM HETrOBOM IIOBEPHOLY
6e3 cropa.

Y mokyIajy gaBama OfrOBOpa Ha TO NUTame Tpeba ce OCBPHYTH Ha
HacTaBaK KOHCTUTYyIMje 1apa JyctuHujaHa C.4.18.2.1. KojoM je YKUHYO pe-
uentyM. Ty croju: ... it pecuniae constitutae actio per nostram constitutionem
sibi in omnia sufficiens, ita tamen, ut hoc ei inhaereat, ut pro debito fiat
constitutum (cum secundum antiquam recepticiam actionem exigebatur et si
quid non fuerat debitum), cum satis absurdum et tam nostris temporibus quam
iustis legibus contrarium est permittere per actionem recepticiam res indebitas
consequi et iterum multas proponere condictiones, quae et pecunias indebitas
et promissiones corrumpi et restitui deﬁniunt - »lako je actio de pecunia
constituta 1o HAIIOj KOHCTUTYLVj) caMa ceOM y CBeMy HOBOJbHA, a/lil MIAK
IO YC/IOBOM Jia ce obasesa (conmstitutum) yctanoBu 3a nocrojehu myr (pro
debito) - jep ce 1o crapoj actio recepticia Ty»O61 MOITIO 3axTeBaTy (MCILIa-
Ta) YaK ¥ OH/la Kajia Huje 6uno xyra (si quid non fuerat debitum). Amu je To
CacBMM aICyPJHO U IIPOTUBHO KAKO HaIlleM BpeMeHY, TAKO ¥ IIPaBeHUM 3a-
KOHMMa: la Ce JO3BO/IM Ja Ce IIyTeM dctio recepticia CTUYy CTBApU KOje HUCY
nyroBaHe (res indebitae), 1 ga ce 3atum noHoso nokpehy 6pojue condictiones
(Tyx6e 3a moBpahaj), koje oxpebyjy fa ce m HeocHOBaHe mcriate 1 ob6ehama
MOpajy 00eCHaKUTH 1 BPaTUTH.

Ta KOHCTUTYLIMja CBEJOYM O AIICTPAKTHOM KapaKTepy pelenTyMa jep
je ToBepwWIall MOTao ja TYXu OaHKapa TY>XOOM recepticia MICK/bYy4MBO Ha
ocHOBY obehama, 6e3 Jokas3uBamwa NOCTOjarba ob6aBe3e My>kHMKa (6aHKape-
BOT K/IMjenTa).”’

Y cny4ajy nogmsama Ty>x6e 6aHKap je MOpao fa VMCIUIaTU IIOBEpHU-
ora. MebyTuM, Kako je perenTyM CKIOMNO C Kay3oM (LM/beM) NpyKarmba
rapaHijyje u3Bpllema obaBese HEroBor KayjeHTa, 6aHKapeBa ucmara 6uhe
HEOCHOBaHa YKO/INKO Ta o6aBe3a Huje mocrojana. Taja 6aHKap IPOTHB IIO-
Bepyolla MOXe Ja IIOANUTHe KOHAUKIN)y (condictio). Y ¢pparmenty D.13.5.5.3,
6ankap Tumuje npeysuma ob6aBesy ucIIaTe 1 y CIy4ajy fa o6aBesa HBeroBor
kmmjenTa (Ceja) yommre He noctoju. OH TOM IPUIMKOM M3PUYNUTO HABOAU
ma he usBpumry ucmary ,6e3 criopa“ (sine controversia), 4ume ce yHaIpen
ofipyye IpaBa Ha IOAHOIIeHe KOHAMKLNUje (condictio) — Ty>x6e 3a moBpahaj

57 M. Talamanca, 941.
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HEeOCHOBaHO Mcmnahenor usHoca. To 3Haum fja 6aHKap yHampes mpuxBaTa
PM3BUK [ia IYT IETOBOT K/MjeHTa He MOCTO]M.

YBubajyhnu Taj HeocTarak peuentyma argentarii, [yCTUHUjaH ra yKuaa
TaKo IITO Ia 3aMemyje KOHCTUTYTYMoM (constitutum debiti), xoju Huje am-
CTpaKTaH, jep ce TeMes/bM Ha mocTojeheM Ayry.

Y TOM KOHTeKCTYy, M3pa3 ,ako Oyfme yTBpheHO Ja Tu ce Ayryje He-
wro” (si quid tibi debitum adprobatum erit) us ¢parmenta D.13.5.5.3, cy-
IPOTCTaB/ba Ce ANCTPAKTHOj NPMPOAN perenTyma, 6yayhu ma mmmmnupa
IIOCTOjabe CTBapHe 00aBe3e KIMjeHTa Kao IpelycIoBa 3a GaHKapeBy UCIUIa-
Ty noBepuony. Kako je map Jyctuamjan y cBojoj koncturynumju C.4.18.2.1.
MICTAKao /1, 3a Pas/MKy Of pellelTyMa, KOHCTUTYTYM HMje allCTpaKTaH 1 fia
IIPOM3BOIM JI€jCTBO CaMO YKOJIMKO IYT 3alCTa IIOCTOjH, Taj U3Pa3 Ipe Ofro-
Bapa IIPaBHOj IPUPOAN YCTaHOBe constitutum debiti alieni. YiipaBo 360r Tora,
moryhe je na je HaBefieHU M3pa3 HAKHAIHY JIOflaTaK WIAHOBA JYCTHMHMjaHOBE
KOMUCHje IPWINKOM cacTaB/bama JJurecta. Ibuxos mwe 610 je ma yckmage
dbopMynanyjy TeKCcTa pUMCKOT IIpaBHMKA Jy/IMjaHa Koju IpeHoCH Y/IIujaH ca
HOBJMHOM KOjy YBOAM JyCTMHMjaH CBOjOM KOHCTUTYLMjOM a KOja ce ornefa
y TOMe Jia je receptum YKUHYT, a lberoBa QyHKIIUja IpeHeTa Ha constitutum.

IV Receptum argentarii u caBpeMeHO 6aHKapCKO paBo

[Topebeme aHTUYKe yCTaHOBE recepturm argentarii ca caBpeMeHUM OaH-
KapCKUM IIOCTIOBMMA TIPYy>kKa Ba)XKHA CasHamba O IIPOMeHaMa U pa3Bojy KakKo
€KOHOMCKIX OfIHOC3, TAKO M IPAaBHMX HOPMM KOje Te OffHOce perynuiry. Ha
IpBU TIOITIE]l, OBA PMMCKAa YCTAaHOBA MOXKe Ceé YIOpeJUTM ca pasnuIuTUM
IpaBHMM IIOC/IOBMMA KOjy IIOCTOje y CaBpeMeHOM rpal)aHCKoM ¥ TproBMH-
CKOM IIpaBy, Kao ILITO Cy Ipey3uMame Ayra, (COMMapHO) jeMCTBO, aKpean-
TUB Wwim 6aHKapcka rapanuyja. MebyTum, ga 6u ce moByksa ajjeKBaTHa Ia-
pajiena, HEOIXOHO je y3eTu y 003up He caMo CTPYKTYPY KOjy je receptum
argentarii ¥Mao, Beh u werosy QpyHKIujy.

ITo cBojuM KapakTepucTMKaMa OGaHKapcKu receptum yuMa oppebeny
rapaHTHY QyHKIMjy. OTyza ce argentarius MOXKe IIOCMAaTpaTy Kao KBanudu-
KOBAHI TapaHT, IpU 4eMy je (YHKI[MOHA/IHA Be3a ca OCHOBHMM JIyTOM IIO-
cTeneno cmabuma.”® To je OTBOPUIIO IMTabE [1a /M je Ped O CTBApakby caMo-
CTaJIHOT JIyTa KOju argentarius ¥Ma IIpeMa IOBEPMOLy M3 OCHOBHOT IIOC/IA
WIN je ped O Ipy>Kamy rapaHiyje 3a UCHymbeme obaBese apyror muma. C
0031pOM [1a je ped O alCTPaKTHOM IIPaBHOM IIOCTTY KOju je cTBapao obaBesy
3a GaHKapa u 6e3 NPUCYCTBA MIM CAIIACHOCTYU JY)XXKHMKA, 3aK/bydyje ce ha
58 Riccardo Fercia, ,Interesse alla garanzia finanziaria ed intervento del terzo nell’-

adempimento: note minime a proposito di D. 13.5.27¢ Teoria e Storia del Diritto Privato,

No. XV/2022, 40.
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je oHa 6mIa caMocTaslHa U Jla HUje MMaa akiecopHu kapakrep. ITo Tome ce
PeLIeNITyM pas/luKyje Off CaBpeMeHOr jeMcTBa y rpabhaHcKoM IpaBy Koje je
aKlleCOpHe IIpUpofe.

C npyre cTpaHe, 1 IOpef] TOTa IUTO je CTPYKTYpa pellenTyMma argentarii
Omucka mpey3auMamy Ayra, lberosa cBpxa Huje Ouma fa ce ayr mpeysme, eh
7la IOBEPHOILY MOCTY>XI Kao CpeficTBO obesbehema. Y omHoCy Ha caBpeMe-
HO 6aHKapCKO IIPaBo, recepturn ¥Ma M3BECHUX CIMYHOCTM Ca HOCTOBMMA
akpeguTuBa 1M OaHKapcke rapasinyje. Ta CIMYHOCT HApOYMTO HOMA3M O
U3paxkaja y clIydajeBrMa Kaja je ped o 6e3yCIOBHOM aKpefUTUBY, OGHOCHO
CaMOCTa/IHOj GaHKApPCKOj rapaHIUjy, KO, KOjUX je Be3a ca OCHOBHUM IIO-
CJIOM, IIOBOZIOM KOjeT Cy 3aK/bydeHU), 3HaTHO Mambe M3paxkeHa. Vmak, Tpeba
yKaszaTy Ha BakKHy pa3nuky u3Meby oBa gBa 6aHKapcKa Iocra.

AKpeauTuB, moce6Ho 6esycnosun,® mokasyje CIMIHOCTY Ca PUMCKOM
YCTaHOBOM pellelITyMa II0 ToMe IITO ofHoc usMeby OGaHke u mosepuona ns3
OCHOBHOT TTOC/Ta (KOPUCHUKA aKpeAUTVBA) HACTaje jefTHOCTPAHOM U3jaBOM
BOJ/bE — V3/IaBambeM aKpeAWTUBHE UCIIpaBe, Kao 1 IO TOME LITO Cy IPaBHU
opgHOoCcu M3Mehy ydyecHuka oBux mocnoBa MehycoOHO IpaBHO He3aBUCHU
(an. 1074 300).%! MebhyTum, ocHOBHa CBpXa OBOT CaBPeMEHOT II0C/IA je fia
CIY>XK! AY>KHUIIMMA Y YTOBOPMMa y IPUBPERN Kao CpeAcTBo Itahama HOB-

JaHUX obasesa.

Hacynpor Tome, 6aHkapcka rapanmymja®® — moce6Ho camoctamua,®

UMa CBPXy cpencTBa obesbebhema oOaBede My>XKHMKa y OCHOBHOM IIOCIY,

59 Y TpProBMHCKOM IIPaBY jeMCTBO je CAMOCTAIHO Off IIABHOT AyTa y CIydajy CTedaja ITTaBHOT
myxHuka. Bug. Hebojma JoBanosuh, ,IltaBa V — OcobeHocTrt yroBopa y HpUBpennu’,
Tpiosuncko tipaso (Hebojura JoBanosuh, Byx Pagosuh, Mupjana Pagosuh), Beorpaz,
2021, 36.

60 Axo akpemuTHMBOM Hje ofpebheH yCIOB KOju KOPUCHMK MOpa [ia UCITYHH fla 61 CTeKao
[IpaBO Ha HErOBY HAIUIATY, ped je o GesycnmoBHOM akpeputuBy. Hebojua JopaHoBuh,
»ImaBa XVI - Yenyxxun nocnosu, Tpiosuncko dpaso (Hebojura Joanosuh, Byk Pa-
mosuh, Mupjana Pagosuh), beorpan, 2021, 534.

61 ,Viameby yduecHuKa aKkpeauTIVBa Ce yYBeK YCIIOCTaB/bajy HajMarbe TPU OFHOCA, a aKO
ydecTByje ¥ capaJHM4UKa 6aHKa OHJA ce yCIIOCTaB/ba M 4eTBPTH ofHoC. To cy omHOCK
usmeby: 1) KIMjeHTa M KOPMCHMKA aKpeNUTHUBA; 2) KIMjeHTa M aKpefUTHBHe OaHKe;
3) axpenmtvBHe OaHKe M KOPMCHMKA; M 4) aKpefuUTMBHe U capajHMuKe OaHKe.”
HaBezeHu npaBHM OFHOCHK CY Y Hadeny MelycOOHO He3aBMCHM, MIAKO CY MIOBE3aHM UCTOM
€KOHOMCKOM CBPXOM (Kay30M), a TO je UCIUTaTa HOBYaHe CBOTe KOPUCHMUKY. ,10 3HaUN fia
yUeCcHMIM Y BUMa 3aCHIUBAjy CBOja IIpaBa 1 obaBese caMo Ha YMEbEHNUI[aMa ¥ OZHOCHMA
y KOjuM Ce HajIa3e, a He I Ha YMIbeHNUI[aMa U3 OFHOCA Ca APYIUM yIeCHUIMMA, HUTI Ha
YMbeHNIIaMa U3 ofHoca usMeby apyrux ydecHuka. Ibid., 527-528.

62 Ibid., 525.

63 3axoH 0 ob/muranyoHuM ofHocuMa, Cryxbenu nuciti COPJ, 6p. 29/78, 39/85, 45/89 -
omnyka YCJ u 57/89, Cnymcbenu nuciii CPJ, 6p. 31/93, Cnymcbenu nucit CLIT, 6p. 1/2003
- VcraBHa noBema u Cnysmbenu inachux PC, 6p. 18/2020, ur. 1083 cr. 1: ,,banKapckom
rapaHiujoM ce obaBesyje 6aHKa IpeMa IpKUMaoly rapanuuje (KOpucHuky) na he my, y
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npu 4emy ce Takobe ommKyje Hauenmom HesaBucHocTi.® Opmoc usmeby
OaHKe U IOBEpMOL|a M3 OCHOBHOT IOCTa (KOPMCHMKA rapaHIMje) HacTaje
jeIHOCTPaHOM M3jaBOM BOJbE — M3[aBAbEeM UCIIPaBE O rapaHm/IjI/[.66 IIpurom,
obaBesa rapaHTHe GaHKe je CymcuamMjapHa,’’ a Koji caMOCTa/He rapaHIiuje
0aHKa He MOXe IpeMa KOPUCHVKY MCTHULIATH IIPUTOBOpe Koje 61 Hamoroaa-
Ball, Ka0 AY>XHMK U3 OCHOBHOTI IIOCIA, MOTa0 MCTUIATK IIpeMa KOPUCHUKY
1o o6esb6ebhenoj ob6asesn (1. 1087 300).

V 3akmpydak

Receptum argentarii npepcTaB/ba jegHY Off KbYYHUX, ali UCTOBpEMe-
HO U HeJOBOJ/bHO pasjallllbeHNX MPaBHUX YCTAHOBA PMMCKOT GaHKapCTBa.
Ha ocHOBy penenrtyma, 6aHkap mpeysuma o6aBesy fa he mcmmatutu gyr
KOjyi K/IMjeHT ¥Ma npema TpeheM muiy. Y mpakcu je receptum ToppasyMe-
Bao yuemhe Tpu yuna — 6aHkapa, knujeHTa u Tpeher nmuma (mosepuona).
Mebytum, npaBao o6ase3yjyhn ogHoC HacTajao je uckpyunBo usmeby 6an-
kapa u Tpeher /mia. YKonuko 6aHKap He M3BPIIN IIpey3eTy oOaBesy, IoBe-
pWIalLl Ta je TY>X1O TY>KO0M recepticia, KOjy je IpeTop yBeo y 2. BeKy IIpe H. e.
JMako y cBOjOj CYLITHHM receptum MMa KapaKTep jeMCTBa, OH Ce Y OHOCY Ha
TpapuIoHanHe o0MKe IepcoHanmHor obesbehemwa (sponsio, fidepromissio,
fideiussio) u3pBaja TMMe IITO ITPaBHY OJHOC HacTaje AUpeKTHO n3Mely 6aH-
Kapa ¥ IOBepHOIIa, He3aBJMCHO Of IPUCTAHKA VMM IPYUCYCTBA y>KHMKA.

cny4ajy ga My Tpehe nmuie He ucnyHM 06aBesy O HOCIENOCTH, M3MMUPUTU 06aBe3y ako
6yny uCIymeHM YCTIOBU HaBefleHM y TapaHuuju.“ Y mocay OGaHKapcKe rapaHIuje yBek
Y4eCTBYjy HajMarbe TPM JIMIIA: IPBYU YYECHMUK je K/IMjeHT OaHKe, KOjI je YjeIHO U FY>KHUK
Y OCHOBHOM II0CTy OBOZIOM Kojer OaHKa 13/aje TapaHINjy BerOBOM IOBEPHUOLY; APYTU
y4ecHMK je 6aHKa, KOja MMa yJIOTy rapaHTa IIpeMa KOPMCHUKY, 3a UCIymheme obaBese
EHOT K/IujeHTa; Tpehy Hy>KHM y4eCHVK TapaHTHOT IOC/Ia je KOPYICHMK, KOji je YjemHO
HOBepWJIALl KIMjeHTa 6aHKe, Kao JY>KHMKA, Y OCHOBHOM IIOCITY IIOBOJIOM KOjer My 6aHKa
u3faje rapaHuujy. [apaHiuje ca Tpu yuyeCHMKa Ha3MBajy ce HEIIOCPELHMM rapaHLiMjaMa,
jep ce rapaHTHa 6aHKa ob6aBesyje HEIOCPENHO KOPMCHUKY fila My MCIUIATM TapaHTHY
CBOTY Ha H€r0OB 3aXTeB, aKO Cy MCIYHEHN YC/I0BM 3a IbeHy HamvlaTy. Ilopen TpocTpane
rapaHIyje, OCTOj) ¥ MOCpenHa (,4eTBOpPOCTpaHa”) rapaHuuja, Ko Koje 6aHKa M3faje
rapaHILujy KOPUCHUKY nocpeacTBoM fipyre 6anke. H. Jopanosuh, 547-548.

64 CamocranHa rapaHuuja je OHa y K0joj obaBesa GaHKe [ja MCIUIATY TapaHTHY CBOTY He
3aBUCU Of IIOCTOjarba M ITyHOBa)XHOCTM OCHOBHOT IIOC/Ta IIOBOJOM KOjeT je M3jaTa.
H. Josanosuh, 554.

65 H. Josanosuh, 552.

66  Ibid., 553.

67 ,0Ob6aBe3a rapaHTHe 6aHKe je CyNCuAMjepHa Y OTHOCY Ha 00aBe3y IbeHOr KIMjeHTa, Kao
I7IaBHOT JIy>KHUKA y OCHOBHOM mocmy. OHa focneBa 1o 3aXTeBy KOPMCHMKA CaMO aKoO
MIPETXOIHO HIje YCIeo /ja HaMUPH MOTPaXXVBame § OCHOBHOM IIOCTY Off K/IMjeHTa, Kao
I7TaBHOT Ay>XHuka. Ilo Tome ce pasmmkyje of jeMCTBa y IpMBpe[y, Koje je y Hademy
CONMMAapHO ca 06aBe30M IIaBHOT fyxHuKa.“ H. JoBanosuh, 549.
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ITpempa y HayLu IOCTOjM MMIUBbEHe fa je receptum argentarii 610
dopmanaH BepbanaH IMpaBHMU I10CA0, IPEOB/IaJaBa CTaB [ja Ce CKJIANao He-
¢dbopmanHOM M3jaBoM GaHKapa K/IMjeHTOBOM IoBepmoly aa he wmcrmaruru
IEerOBy 00aBesy.

ITpumeHa perjeniTyMa, IpBOOMTHO OrpaHIdeHa Ha apreHTapuje (argen-
tarii), a KacHMje NpOIIMpeHa ¥ Ha HyMmymnapuje (nummularii), cBegodn o
3Hadajy mpodecroHaTHNX OaHKapa y IPaBHOM U IIPUBPEJHOM ITOPETKY CTa-
por Puma. Kao mocpeguni nsmehy gy>xHuka n nosepunana, puMcky 6aHka-
PU HMCY caMo HPY>Ka/lyu yCayre 4yBama HOBLA MM 00aB/banu GUHAHCHjCKe
TpaHcakiyje, Beh cy Kpo3 ycTaHOBe IIONYT pellenTyMa aKTUBHO y4eCTBOBa-
mm y 06e36ehnBamy npaBHe CUTYPHOCTU U e(PUMKACHOCTH IUIATHOT IIPOMeETA.
IbuxoBa croco6HOCT fa mpey3My o6aBese KaujeHata nmpema Tpehum ammm-
Ma, y3 IIPEeTOPCKY IIPaBHY 3aIUTUTY, IO3MUIMOHNPAIA UX je Kao 3HauajHe akK-
Tepe KOju Cy YTUIaIM Ha pa3BOj PMMCKOT 0O/IUTallOHOT IpaBa.

Anammsa oprosapajyhux msBopa m3 JycTuHujaHOBe Kommdumkaruje
OTKpMBa [Jia je receptum argentarii y NMOCTKJIACMYHOM IIpPaBy IIOCTA0 He-
IPUXBAT/BMB YIIPABO 300T CBOje allCTPaKTHOCTY — oMoryhaBao je ga 6aHKap
U3BPIIN VICIUIATY IOBepuoLy 6e3 IPeTXO[HOT YTBphuBama cTBapHe IpaBHe
o6aBese K/IMjeHTa IIpeMa TOM HOBEPUOIy. Y CK/Iafy ca TUM, Iap JycTuHMjaH
je yKuHyo Ty>X0y u3 penentyma (actio recepticia) v npeHeo GyHKUM)y pe-
LeITyMa Ha YCTaHOBY constitutum debiti, koja Huje O6WIa amcTpakTHa.
Iben ocHoB je 610 y mocrojehoj o6aBesu: oxpebeno nuue HepopmanHo je
o6ehasano ga he nexu Beh mocrojehu myr — 6mno cBoj (constitutum debiti
proprii), 6uno tybu (constitutum debiti alieni) — matut y ogpebeHom poxy
" Ha ofipeheHoM MecTy.

dopmanHO yKujame peLentyma y 6. BeKy cMMOOIM30BajIO je CyII-
THHCKE IIPOMeHe Koje Cy ce OI/eflazie y KOHLENTYanHoj TpaHcdopmanujn
IpaBHMX IOC/I0Ba — Off popManu3Ma U alCTPAaKTHOCTY Ka Kay3aJTHOCTU U
oficycTBy opme. YnpaBo 3aTo receptum argentarii IpencTaB/ba M3BaHpe-
laH IIpUMep yCTaHOBe 4Mja aHanm3a omoryhasa fy6/pe pasymeBarme He CaMo
pasBoja 6aHKapcke fienaTHOCcT y Pumy, Beh u Tpancdopmanmje pumckor
O6IMIalYIOHOT IIpaBa y II03HOj aHTUIIIL.

ITo cBOjOj GYHKIMjU M CYLITHHH, receptum argentarii HajCIMIHUU je
CaBpeMeHOj CaMOCTalHO] GaHKapCKOj TapaHIuji, KOoja HMpefCTaB/ba jefHO-
CTpaH IIpaBHM II0CA0, 4uja je cBpxa obesbeherme obaBese My>KHMKA y OCHOB-
HOM IIOCTTy, KOja CTBapa He3aBUCHYy o0aBe3y OaHKe IpeMa KOPUCHUKY
rapasIiuje, TO jeCT HOBEPHOILY 13 OCHOBHOT IIPABHOT II0C/IA, TIpM YeMy 6aHKa
He MOXKe MCTMLIATM NPUTOBOpe AYXKHMKA M3 OCHOBHOT Ioc/ia (110 4eMy ce
pasuKyje o caBpeMeHOT jeMCTBa). 3a Pa3/INKY Off pPUMCKOT pelienTyMa Koju
ce ycTaHOB/baBao HeopManmHuM obehamweM (yCMEHMM WM MMCaHUM) GaH-
Kapa K/IMjeHTOBOM IIOBepuoly Aa he ncriaTny meroB Ayr, y CIIy4ajy caBpe-
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MeHe 6aHKapcKe rapaHIuje 6aHKa u3fiaje TapaHIyjy KOPUCHNUKY UCK/BYYUBO
y IICaHOM OOJIMKY.
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Receptum argentarii kao 061uK GaHKapCKOT OC/IA Y PUMCKOM IIPaBy

Valentina CVETKOVIC-PORDEVIC, PhD
Associate Professor at the University of Belgrade Faculty of Law, Serbia

RECEPTUM ARGENTARII AS A FORM OF BANKING
TRANSACTION IN ROMAN LAW

Summary

Receptum argentarii constitutes one of the principals yet insufficiently
elucidated legal institutions in Roman banking law. Through this institution,
a banker undertook the obligation to discharge a debt owed by the client to a
third party. In practice, the receptum implicated three parties — the banker, the
client, and the third party (creditor). However, the legally binding relationship
was exclusively established between the banker and the creditor. Should the
banker fail to perform the undertaken obligation, the creditor was entitled to
sue via the actio recepticia, introduced by the praetor in the 2nd century BCE.

Although fundamentally a form of suretyship, the receptum differs from
traditional forms of personal security (sponsio, fidepromissio, fideiussio) by
virtue of the direct legal relationship arising between the banker and creditor,
independent of the debtor’s consent or presence. While some scholars regard the
receptum argentarii as a formal verbal contract, the predominant view holds
that it was concluded by an informal declaration by the banker to the client’s
creditor, undertaking payment of the client’s debt.

Initially confined to argentarii, its application later extended to
nummularii, underscoring the significance of professional bankers within the
legal and economic framework of ancient Rome. As intermediaries between
debtors and creditors, Roman bankers not only provided custodial and financial
services but actively contributed to legal security and efficiency in payment
transactions through institutions such as the receptum. Their capacity to
assume clients’ obligations toward third parties, coupled with praetorian legal
protection, established them as pivotal agents in the evolution of the Roman law
of obligations.

An analysis of pertinent excerpts from Justinians Codification reveals
that in post-classical law, the receptum argentarii was deemed unacceptable
due to its abstract character — it permitted the banker to effect payment to the
creditor absent prior establishment of the clients actual obligation. Accordingly,
Emperor Justinian repealed the actio recepticia and transferred the function of
the receptum to the institution of constitutum debiti, which was grounded on
an existing debt. This latter institution involved an informal undertaking to
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pay an extant debt, whether ones own (constitutum debiti proprii) or another’s
(constitutum debiti alieni), within a defined time and place.

The formal abolition of the receptum in the 6th century epitomized a
profound conceptual shift in legal transactions - from formality and abstraction
toward causality and informality. Consequently, receptum argentarii remains
an exemplary institution whose analysis provides deeper insight not only into
the development of banking activities in Rome but also into the transformation
of the Roman law of obligations during late antiquity. In contemporary law, the
demand guarantee is most similar to the Roman receptum argentarii.

Key words: Receptum argentarii. - Roman law. - Roman banking. -
Constitutum debiti. - Justinians Codification. - Demand guar-
antee.

Harym npujema papga: 25. 8. 2025.
Hatym ucnpaske paga: 14. 11. 2025.
Hatym npuxsarama papga: 17. 11. 2025.
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Cakerak

Y pagy ce pasmaiupa iliema 0giosopHOCiiU 843gyUIHOT TiPe8O3UOHA 3a
pagre 3emarpckol ocobma Koje 00yxeaitia cryxOy KoHiipose neilia u aepo-
gpomcko ocobme. Oba wHuia 3emanckoi 0cobmwa cy, o Upasusy, He3asucHu
cybjexiniu, ia ayimop uciipaxcyje ga nu 3a wuxose pagre iwipeba ga 6yge ogio-
80paH UCKbY4UB0 Upesosunay, (ako ce oHU ogpege kao reiosu tiomohHuyu)
UMY UCKTDYHUB0 camul T cyOjexiiu. Y ioinegy 0gio8OpHOCTU 3a pagrbe aepo-
gpomckol ocobma, peuterve je jacHuje u pe6o3unay, 6U6a UCKbY4UE0 0gioso-
pan 3a wuxose pagtve U3 pasnoia W0 cy oHe y4urveHe y tel080M UHILiepecy,
fia u y teioso ume.

Cyupoitino, ipahanckoiipasHa 0giosopHOCiHi 3a pagrve KOHIpose neiia
Huje uspuuuitio ypehena tia ocitiajy moiyha pasnuuuitia pewieroa - 0og o0gio-
B0pHOCTU Tipeso3uoua, came cnyxbe KOHUposne neila, gpiaee Kao Kpajroe
Hag3o0pHol opiana, go conugapHe 0gio60pHOCTUU c6ux cybjexattia. 3axmwy4yje

EnextpoHcKa afpeca ayTopa: jankovic@ius.bg.ac.rs.
ORCID: 0009-0007-2279-9975.
Tema papa je usnoxxena Ha XXXII CycpeTy npaBHUKA Y OPUBPeAN IOf, HA3MBOM ,Ilo-

C/IOBHO TIPaBO M M3a30BU OJP>KMBOT MOCTIOBama“ OfpXaHOTr of 27. fo 29. maja 2024.
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ce ga 6u tipesosunay, wpebano oipaHu4eHo ga ogiosapa 3a pagrve 3emancKol
ocobma, a ga ce 0gioBOpHOCH Tipeko ilie Ipanuye tipebauyje Ha gpaasy umu
cy#6y KoHUipose neiia y 3a6UCHOCTAY KO HelloCPegHO 8Pl HAG30p HAG WAUM
iocnosuma (U o 10g Ycno8om ga ce KOHUPona newia cmamipa wwpehum nu-
uem y 0gHOCY Ha Tipe6o3uoua).

Kmyune peuu: Aepogpomcko ocobme. — Cnysnba konimpone neitia. — Ogiosop-
Hocill tipesosuoya. — Ipewike KoHitipone newia.

I YBogHO pasmarpame

Baspymnu npeBosmial Kao yToBOpHa CTpaHa M3 yTOBOPa O IPEBO3Y,
a IIOBOJIOM IETOBOT UCITyIbeha MOXKe Ia Oyfie OArOBOpaH IpeMa Iy THUIIN-
Ma, OJHOCHO KOPMCHMIVIMA IIpeBo3a (y C/ydajy mpeBos3a pobe), amu u -
IuMa Ha 3eM/bM. [IoToma 0roBOPHOCT ce MCIOo/baBa ycile], IPOy3POKOBamba
JBYICKMX ¥ MaTepMja/IHMX IITeTa Ha 3eM/bM U IIPaBHO ce ofipebyje kao Ba-
HYTOBOPHA, OHOCHO [€IMKTHA, NOK Ce€ OATOBOPHOCT IIpeMa IIyTHMIMIMA,
OIHOCHO KOpMCHMIIMMA TIpeBo3a ofpebyje kao yroBopHa ogrosopuoct. Obe
MOryhHOCTM 3a OTOBOPHOCT Ba3AYLIHOT IIPeBO3MOLA Cy MpaBHO ypebheHne
MeDhyHapomHMM BUIIIECTPAHUM YTOBOPUMA KOjJ Cy KaO TaKBY Ca MAbUM MU
BehuM pesepBama ImpeyseTy y HalOHaJIHa IpaBa BehmHe ap>kaBa cBeTa
YMju Ba3/yUIHY IPEBOSMOIN YUECTBY]y Y jaBHOM TIpeBo3y.' Tako, ofroBop-
HOCT IIpeMa IyTHMUIVIMA U KOPUCHUIIMMA IIpeBo3a CTBapu je Omma ypebena
IpeBacXOffHO Kpo3 cucteM BapuraBcke konBeHnumje (u3 1929. rognue) a 3a-
TUM U KPO3, TpeHyTHO Bakehn, cuctem MoHTpeancke koHBeHIuje (13 1999.
TOIMHE), JOK je OATOBOPHOCT IIpeMa JIMIMMa Ha 3eM/bM ypeheHa mpBoOUTHO
Kpo3 cucreM Pumcke koHBeHIuje (13 1952. roamHe), a 3aTUM U KPO3 CUCTEM
MonTpeancknx KoHBeHnuja (13 2009. ropguue).?

Cserucnas Jankosuh, BasgyxoiinosHo tipaso, 2. usnamwe, beorpan, 2023, 37.

2 Haiiomena: 360r o6MMHOCTYM HasuBa ¥ y by usberaBama onrtepehema dmraoria,
ymyhyje ce Ha fleTa/bHMje pasMaTpame O M3BOPMMA IIPaBa y Bas[yXOIUIOBHOM IIPABY,
BIXOBOM Pa3BPCTaBakby Ha M3BOPE Y OCHOBAaMa BasyIIHoOr caobpahaja, Te y yroBopHOM,
CTBApHOM, YIIPAaBHOM ¥ KPMBIYHOM aCIeKTy BasfyIIHor caobpahaja Bup. C. Jankosuh
(2023), 37-105. Y oBom pany he ce xopucTutyu ckpaheHu u jefHOCTaBHUjM HAa3UBU 3a
OIINTe M3BOPe IMBU/IHOT Ba3IyXOIUIOBHOT IpaBa Ha ciefiehm HaumH: MOHTpeasncka
KoHBeHIMja 1999 3a KoHBeHLNjy 0 yjeqHaYaBamby M3BECHUX HpaBmia y MehyHapomHoM
Ba3JyIIHOM IIPEBO3Y 3aK/bydeHy Y MoHTpeany 1999. ropune; BapuraBcka KoHBeHIMja
1929 3a KoHBeHIMjy 0 yjemHadaBamy M3BeCHMX IpaBua y mornefy mehyxapommor
Ba3[yIIHOT IIPEBO3a 3aK/by4eHy y Bapmasu 1929. rogmne; PuMcka konBennuja 1952 3a
KonBeHLMjy 0 U3jenHaYaBamy ofipeheHNX mpaBua y moriefy mrera Koje Ipoy3poKyje
CTpaHM Ba3AyXoIsioB TpehyM nuuuMa Ha 3eM/BM 3aK/bydeHa y Pumy 1952. ropmHe;
MoHuTpeancka KoHBeHnuja 2009 3a KoHBeHIMjy 0 HakHaay mtete TpehuM nunyma koja
je Ipoy3spOoKOBaHa Ba3lyXOI/IOBOM.

526



OlII‘OBOpHOCT Ba3OyLIHOT IpE€BO31OLA 3a pafibe 3€Ma/bCKOT ocobrpa

Ca gpyre cTpaHe, ocTana je HeypeheHa 1m, nmpeunsHyje, HEIOTIYHO
ypebena ofiroBopHOCT mpeBo3mola y 06a, IpeTXOAHO, HaBeleHa CIydaja 3a
cBOje moMohHMKe Ha 3eM/bI. IIpeTXOHO je MOTPeOHO MOjMOBHO OfPENNUTHI
IPeBO31OLA KaKO 01 Ce HeroBy IMOMONHUIN M3IBOjUINM Y OFHOCY Ha Ibera.
Tako, mpeBo3uoIeM ce cMaTpa Bas[yXOIUIOBHA KOMIIaHWja, aK/e, IPaBHO
NuIle Koje 3aK/bydyje YTOBOp O IIPeBO3y Ha OCHOBY Kora ce obaBesyje ja
W3BPILM YCIyTy IIpeBO3a /NUIa, IpTbara wmm pobde. C o63upom faa je mpe-
BO3WJIAL| IIPAaBHO JIMIle, KA0 TAKBOM Cy MY IOTPeOHU OpraHu CTBapama U
U3BpIIaBaba BOJbe.” YIIPaBO, OPraHM WM3BpPIIABaMa IPEBO3NOYEBE BOJbE
KOVHIIVIMPAjy Ca IberoBMM IIOMONHMIIMMA KOjM IO PasIMIMTMM IIpaB-
HMM OCHOBMMa MOTYy Jia Jie/yjy Kao TakBu. IIpBo, mmpeko yrosopa o pany,
T3B. IYHOMONHNIIM O 3aIIOC/IebY MIPeACTaB/bajy Hajy»K1 KPYT IIPeBO3MOYe-
BUX noMohHMKa Koju, 6uBajyhm, cTamHO 3amoC/ieHn IpeicTaB/bajy beroBo
IEPMAaHEHTHO JIETAYKO WM 3eMabcko ocobme. To cy Hajueuthe mmmotn n
CTjyapfiece Kao JIeTa4yKo 0coO/be M CIy>KOEHMIM Ha 3eM/BM KOjM IIOMaxKy
OpraHu3oBame ¥ NpuUIpeMy jera (HOIyT JMIA KOja IpOBepaBajy ylasak
13 aepofpOMCKe IPOCTOpMje y Ba3AyXoIIoB U obparHo). [pyro, To mcro
ocob/pe MOXe Jla Jeyje 0 OCHOBY yroBopa O fiely Kaja Cy y IUTamy, 10
IpaBWIy, KPaTKOPOYHUj)M IpaBHM OHOCK YCIOCTaB/beHM usMehy mpe-
BO3MOIA U ITOMOhHOT ocob/ba. Y oba ciydajy, YMHU Ce HECIIOPHUM TaKBO
0cob/be cMaTpaTy HeM30CTABHUM, MHTETPATHUM JIe/IOM IIPEBO3NOIIA, OffHO-
CHO 1JXOBe pajifbe Y MOTIYHOCTM IPUIIMCATY IPEBO3MOYEBUM pajjtbaMa,
jep He caMo IITO IIPECTaB/bajy CBOjeBPCTAH IIPEBO3NOYEB alfer ego, OHM CY,
3aIpaBO ¥ jeIHM HAuVH Jja IPeBO3WIALl VICIIO/bY CBOjy BO/bY IPUINKOM
JICITyIberba TIPey3eTHX 00aBe3a Ha OCHOBY yTrOBOpa O IIPEBO3Y.

Ynopeno ca IOMEHYTUM JIMIMMA, IIOCTOje NIMIA KOja CBOjUM pafilbaMa
omoryhaBajy ypenHO McIymeme ImpeBo3nodyeBe obaBese, amyu He Jienyjy Aa
Cy y IpaBHOM CMUCIy HY)XHO Be3aHa 3a Iera, ¢ 003MpoM fia CBOje YCIIy-
re IPY>Kajy U OPyTUM IpeBo3uoLyMa. TakBa 1MIa, Koja 110 IPaBUIY CBOje
TeoBarbe Be3yjy 3a 3eMa/bCKe aKTMBHOCTM, KPO3 COIICTBEHE Pajitbe KOojuMa
yTU4y Ha MCIyHbebe IpeBo3uodeBe 0b6aBe3e MPeACTaB/bajy XUIOTE3y OBOT
paza. OHa ce cacToju y ToMe [a IIPeBO3MOLM OTOBapajy, OfTHOCHO CBaKaKO
6u Tpebano ma ofroBapajy 3a muxoBe pajme. MehyTum, oncraHak TakBe Xiu-
IoTe3e YyrpokaBa OCYCTBO IpeBO3MOYeBe KOHTPOJIe Hafl TAKBUM JINIVIMa,
TayHMje IBVXOBUM pajmbaMa ¢ 003MpOM Ja OHa IIPeCTaB/bajy CBOjeBpCHE
He3aBJCHe yroBapaye y IOC/IOBMMA BE€3aHMM 32 IIPeBO3 BasAyILIHUM IIyTeM
(enrn. independent contractors).

Mory ce M3BOjUTU HajMame TPU TpyIle AULA KOoja HUCY IOJ IOTIY-
HOM IIPEeBO3MOYEBOM KOHTPOJIOM, a KOja y OMTHOMe, CBOjUM [IelIOBAbEM,

3 Bnagumup B. Bopunenuh, Ipahancko fipaso — Ysog y ipaharcko tipaso u Onwiiu geo
ipabchrcoz‘ iipasa, beorpap, 2012, 397.
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yTIudy Ha MCIIyHelbe IberoBe ob6aBese 13 yropopa o mpesosy. IIpso, To cy
CMy>k6eHUIM KOHTpojIe neTa. [Ipyro, To je T3B. aepOAPOMCKO 0cob/be Koje
CBOje Me/oBame JCLPIUbYje y IPETEeXHOM Jiely KPO3 YKpLaj M MCKPLQj
npmmara (1 pobe y cydajy nmpesosa pobe). Hajsan, Tpehe, To cy nmuia koja
IpefCTaB/bajy TEXHNUYKY IOAPIIKY Y IPUIIPEeMM Ba3AyXOIUIOBA 3a MOeTame
U TIpujeMy Ba3gyXOIUIOBAa HAKOH CjeTama (MeXaHW4apy, [ONMMBA4YM OPUBA
utp.). CBe Tpu Ipylle JMua ce, YOIIITEHO IOCMAaTpPaHO, CBPCTaBajy y T3B.
He/IeTauyKo 0cobbe.

Kaza ce KopucHuKy npeBosa IPOY3pOKyje IUTETa yC/Ie, HEMoCpef-
HMX WIM TIOCPeIHUX pajiby ML M3 HaBeIeHNX IPyIa HeJleTayKor 0cobba,
HEepeTKO [0/a3y [0 HefOyMHIle Aa /U je Ba3AyLIHM IIpeBO3WIAlL] Ofif0BO-
paH KOPMCHMKY IIpeBO3a 3a IPETPIUbeHY LITeTy MaKo, MOXJA, Huje He-
IIOCPENHO TIPOY3POKOBAO MM JONPMHEO HACTaHKy IuTeTe. Mepmia Koja
npu6MIOKaBajy pajibe TAKBYX JIMLA IPEBO3N0YEBOj IMYHOCTI 1 OfTOBOPHO-
cTu ¢y noppeheHoCT y mpaBHOM, pa/JHOIIPABHOM WMJIM OO/INTallIOHOTIPABHOM
CMICITy BasfyumrHoM mpesosuonyy. O6pHyTO, Kajia Cy Takpa nuia (KOHTpo-
7Iop 71eTa, yTOBAapyBad TepeTa WM Kodepa, MHKewepy M Apyra TeXHMYKa
HOJIPIIIKA) IPAaBHO CaMOCTA/THA y OFHOCY Ha IPEBO3NOLA U CBOjy YCIYTY
IpYy>Kajy caMO y OKBUPY CBOje pe[JOBHE PEruCTpOBaHe [€MTaTHOCTH, OHJA
ToNasy [0 yha/baBarba Off IPEBO3MOYEBE TMYHOCTY OHOCHO JI0 YMambema
MOryhHOCT fa ce TakBe pajjtbe IPUIUIIY IPEBO3NOLLY.

KonkpeTHo, ako 61 /10 He3rofe [IOIIO yCey, Tpenike (HelaKbe, Kpy-
BUIIe, HaMepe) KOHTPOJIOpa /IeTa, jaB/ba ce HeJlOYMUIA fIa /I je My THUKY II0-
pen IpeBO3Nolia OiTOBOPAH 1 KOHTPOJIOP JIeTa, OfTHOCHO KOMIIaHUja WIIN,
YaK, paBa kojoj mpumama.’ C TMM y Be3u jaBmbajy ce Tpu moryhHoCTH.
IIpBa, fa mpeBo3WIal] M KOHTpO/IOp neTa (6M10 meroBa KOMIIAHMja MU
Ap>KaBa Koja My je M3fiaja JIMILEHIY) OfrOBapajy CONMMIAAPHO KOPUCHUKY
npesosa. JIpyro, fla KOpMCHUKY IIpeBO3a Ha OCHOBY yTOBOpPa OATOBapa Ipe-
Bo3wial (mpeysumajyhu, momyiie, IpMBpeMeHO, ¥ OffTOBOPHOCT 3a pajibe
KOHTPOJIOpa JIeTa), a Jja 3aTUM MIMa MOTYRHOCT perpeca o KOHTPOJIOpa JIeTa.
U, tpehe, ma xopucHuK mpeBo3a MMa MOryhHOCT HemocpengHor obOpahama
KOHTPOJIOPY JIeTa 3a HAKHAJY LITeTe KOja je HacTajaa HheroBUM IIPOITYyCTOM.

4  Tlpema CpICKOM IpaBy, Ba3fyXOIIOBHO OCOO/be Ce pa3BpCTaBa Ha JIETAYKO, HeeTay-
KO M KabMHCKO 0cobsbe. Y JleTauko ocob/be ce CBPCTaBajy JMIjA Koja yImpaB/bajy Ba-
3IyXOIUIOBOM (IIpe CBera, WJIOT, /i M MHXekep-/eTad, HaBUTaTop), [OK Ce HeleTad-
KIM 0COO/beM CMaTpajy CIyXOEHMILM KOHTpPOJe JIeTa ¥ MeXaHM4Yapy KOjy Ofp)KaBajy
BasgyxomnoB. Hajsaz, xkabuHCKO 0cobbe je, pedjy, NpeICTaBbEHO Y CTjyapauMma 1
CTjyaphecaMa KOjuMa je OCHOBHM 3aflaTaK y obaBellTaBamuMa IIyTHUKA Y KaOuHM, Te
CTapamy 0 6asMYHVIM IIOCTIOBMMA ITyTHUYKE CUTYPHOCTY U 6€36€THOCTH JOK JIeT Tpaje.
3akoH o BasgyumHoM caobpahajy — 3BC, Caymobenu inacnux PC, 6p. 73/2010, 57/2011,
93/2012, 45/2015, 66/2015 - pp. sakon, 83/2018, 9/2020, 62/2023 n 19/2025, un. 171.

5 Lyndon Barnes, William MacDonald, ,,Search for the Legal Liability of Air Traffic Con-
trollers®, Transportation Law Journal, No. 2/1970, 187-188.
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Cpaka ofj HaBefjeHNX MOTyhHOCT) ce YMHM afileKBaTHOM CIIpaM OKOJHOCTYU
y KOjuMa je KOHKpeTaH YroBOp O IIPeBO3Yy 3aK/bydeH, OFHOCHO Ja /U je y
NMTalby jaBHY WV IPUBATHYU IIPEBO3, IPEBO3 pobe WM Iy THUKA, TMHNUjCKI
way yaptep uth. MebhyTum, 4nHM ce moce6HO ompaBHaHMM Y IOITIERY IIpe-
BO3a ITyTHMKA fla Oy/ie yCTaHOB/beHa COMMIapHA, MICTOBPEMEHaA, OATOBOPHOCT
IPEBO3MOLA U HEJIETAUKOT 0c007ba KaKo 61 ce IMyTHUK, Kao crabuja yropop-
Ha CTpaHa IIpMMEpPEHMje U IIPOMIITHHUjE 3aIUTUTHO.

II ITojam npeBo3uoa

1. IIpeBo3unar

IIpeBo3uoreM ce, Kako je Beh youeHo, cMaTpa nnpaBHMU Cy6jeKT (IIpaBHO
uIle) KOjU je periucTpoBao obap/bame IPeBO3a BasAyILIHUM IIyTeM U Y TOM
CMIUCTTy ce MO)Ke IpeCTaB/baTy Kao jaBHU IpeBo3maal (KOju HyAy YCIyTy
HeonpeheHOM KpyTy 3aMHTepecOBaHUX /NIIA), IPUBATHU (KOjU HYAM YCIYTY
caMo JMIMMa Koja offabepe), pefoBHM VIV IMHUjCKM (KOju 06aBiba yCimyry
IpeMa yHaIpef yTBpheHOM pacropeny) u dyaprep npeBoswial (Koju ycayry
IpeBO3a MpYy>Ka y 3aBMCHOCTI Off YTOBOPEHOT BpeMeHa WM YHOTPe6/bUBOT
IpocTopa BasfyxomioBa). IIpeBosmnman je, makie, MUMO IPETXOZHOT
pa3BpcTaBama, JIje Koje je 3aK/by4iIo yroBOp O MPeBO3y Ca HapyduoleM
IIpeBO3a U CXOHO TOMe, 00aBe3aso ce [a MCIyHu obaBe3e Be3aHe 3a YTOBO-
pennu npesos. OHe ce cacToje y mpujeMy (IyTHUKA WIN CTBapy), IPEBO3y y
y>XKeM cMUCTy (ITyTHUKA VLM CTBapy), YyBamby CTBapy U cTapamy o 6e36eq-
HOCTY U CUTYPHOCTY IIyTHUKA (He M BUXOBOM 4yBamy, sic!), HOCTyHamy 1o
eBEeHTYa/IHUM HaJI03MMa Y TOKY IIpeBO3a I Haj3ajl, Ipefaju CTBapy, OGHOCHO
omoryhaBarby Ty THUIMMA JIa HAITyCTe Ba3[yXOIIOB U IPey3My TpTbar.’

6  Ca ppyre cTpaHe, Hapy4uIall IpeBO3a ce MOXKe MCIIO/BUTH OMIO Kao HeIOCPefHM KO-
PUCHMK IPEeBO3HIUKe yCayre (IYTHUK) MM MAK, Ka0 MOCPeNHN KOPMCHUK TaKBe YCIIy-
re Kafja ce Kao Hapy4mial IIpeBo3a I0jaB/byje, Ha IpUMep, pafHa OpraHM3aluja Koja
3a CBOje 3aloCjieHe 3aK/bydyje YroBOp O IIPeBO3y a Y KOMe Cy 3aIlloC/IeHM, 3aIpaBo,
Kpajiby KOPUCHUIIM YCITyTe TIpeBo3a. VICTOBETHO, caMo ca IIpeBO3MOYeBe CTpaHe, MOXe
ce MOjaBUTHM IIPEBO3NIALL KOjU Yje[JHO M 3aK/by4dyje YTOBOp O IPEeBO3Y M BPLIM CaM IIpe-
BO3, a/IU U IPeBO3WIAL] KOjU Ce MOjaB/byje caMoO Kao yTOBOPHM, JOK CaM IpPeBO3 BPIIN
mpyru mpesosunal oppehyjyhu ce xao crBapuu. Kako TakBe cuTyauuje ca fisa ,Ipe-
Bo3MoLa“ (YrOBOPHMM M CTBApHMM) He OM yCIOXKHbaBajle MPeBO3, HUTK CTBapase fu-
JleMy O OfiTOBOPHOM Cy0jeKTy, T3B. IBajjamaxapcka KoHBelja u3 1961. roguue (umja
Cy pelilersa, foLHMje, TpuxBaheHa u y MoHTpeanckoj KouBeHUuju 1999, wi. 39-41) je
ypenuIa To MUTarbe Ha HaulH Jia je Iy THUKY, OffHOCHO KOPUCHMKY IPeB03a, IPAKTIUYHO
CBe jeIHO KO My BpIIV IIPeBO3, U Jla CBOja IIpaBa MOXKE la OCTBapyje M IpeMa CTBap-
HOM 1 TIpeMa yroBopHoM npesosuony. Bup Elisabetta G. Rosafio, Michele M. Comenale
Pinto, ,,Article 42 — Adressee of Complaints and Instructions®, The Montreal Convention
- commentary (editors George Leloudas, Paul S. Dempsey, Laurent Chassot), Massachu-
setts, 2023, 496. n mame. To, 3ampaBo, 3HaUM Ja CTBApHU IIPEBO3MJIAL] ¥IMa MCTOBETAH
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IIpema ToMme, mpeBo3uMIal] Ce MOXKe IPABHO OAPENUTH y yIpaBHO-
IpaBHOM CMUCTTY Kao CY0jeKT KOju je ZoOMO [JO3BOMY Off BasgyXOIIOBHUX
BJIACTY 32 O0aB/bame CBOje NETATHOCTY U Y YTOBOPHOIIPABHOM CMMUCITY Kao
3aK/by4MyIal] M 0OBE3HVK U3 KOHKPETHOT YToBOpa O IpeBo3y. Vicnymwasajyhn
CBOje YrOBOpHe 00aBe3e IIPEeBO3MOLY je HY>KHO Jla KOPUCTH YCIIyTe APYIuX
mmna koja he omoryhutu pma ce myTtHuum mwim poba IpeBe3y CUTYPHO U
6e36enHo.’

2. OprosopHocTt

OnroBopHOCT IPeBO31OIIa IIpeMa KOPYCHIULIMMA IIpeBo3a y rpahaHcko-
IPaBHOM CMMCITY je BPJIO jacHa U IbeH OCHOB je IIPUMAapHO, Y IPBOM CTelle-
HY, ofpeheH ka0 y3pO4HOCT, OZHOCHO OfTOBOPHOCT 0e3 0031pa Ha HEroBy
kpuBuiy. Kao Taksa je yctanoB/beHa MOHTpeanckoM KOHBEHIMjoM 13 1999,
roguHe (41. 17) mpema kojoj no ogpehenor nsnoca mrete (1o 151 880 moce6-
HIX TIpaBa Byderba) IPEeBO3NMIALl OfrOBapa CKOPO alCOMyTHO 00jeKTUBHO,
a IIPeKo TOI M3HOCA Ceé OCHOB HberoBe OATOBOPHOCTM MeHa TAaKo IITO ce
npeobpakaBa y MPeTIOCTAaB/beHY KPUBUILY. Y TOM [PYTOM CTEIeHY, IPeKO
yTBpheHe momenyTe rpanuile, npeBosuar he, rakohe, ogrosaparu myTHIKY,
a;m he umaty MoryhHoOCT a ce 0c/1060aM OATOBOPHOCTY JJOKa30M OfICYCTBa
KpuBuIie (HeMapa) Ha CBOjoj cTpaHM (WK, JOKa3oM pajbe Tpeher nuira kao
poyspokoBaya miTeTe MyTHNKY).® Takas JBOCTENEH CUCTeM MPEBO3MOYEBE

II07I0XKaj YTOBOPHOM Y IIOIVIEAY PEXNMMa OATOBOPHOCTHM (OCHOBA, HApOYMTO TPAHMNIlE
oprosopHocty). Buz. Cyril-Igor Grigorieft, ,Article 45 - ,Addressee of Claims®, The
Montreal Convention - commentary (editors George Leloudas, Paul S. Dempsey, Laurent
Chassot), Massachusetts, 2023, 506.

7  Hailomena: Y IVIBUIHOM Ba3[yXOIUIOBCTBY Cy Ce M3pasy CUTYPHOCTU M 6e36emHOCTI
yOOUYajuIM 1 He TIpeCTaB/bajy cHOHMUMe, Beh cy Mebhyco6Ho pasmuuntu. IIpBo nspas,
curypHoct (eHIL aircraft safety) ce ogHOCU Ha 06aBe3y IIPeBO3KOLA AA TEXHWYKI, IOTU-
CTUYKM U Kaf[pOBCKI OCIIOCOOM Ba3AyXOIUIOB KaKO 611 ca BIMe MOTao [a M3BPILY Ipe-
BO3 ITyTHMKA WK CTBapu. [pyru uspas, 6e3beqHoctT (eHITL. aircraft security) ce ogHOCK
Ha 06aBe3y IIpeBO3NOIa la oMoryhy mpeBos 6e3 CIO/LHMX YTUIIAja JBYACKOT THUIA KOjI
MOTY fia yTpo3e JIeT IOITyT OTMMUIIE MV caboTaxke Bas[yXOIUIOBa. YITABHOM, CUTYPHOCT
Ce OffHOCH Ha TeXHMUKe MPEeyCIoBe JeTa, a 6e30e[HOCT Ha CIpedaBare fa ce IyTeM
/pyackor ¢daxropa yrposu net. Michael Milde, International Air Law and ICAO, Eleven
International Publishing, 2008, 207.

8 MoHnTpeancka KoHBeHIuja 1999, ui. 21. Ilocnenwe noBehamwe rpaHuiie IpeBo3noye-
Be Of[TOBOPHOCTM IIpeMa IyTHMIMMA, a/)i ¥ YOIILITe KOPMCHULMMA IIpeBo3a (CTBapy)
yuumeHo je y 2024. rogyHe y okBupy MehyHaponHe opranmsanuje HUBUIHOT BasfyXo-
IUIOBCTBA ¥ NIpefCTaB/ba MHTerpanuu feo MonTpeancke kouBenmuje. [Topehamwe rpa-
HUIIe OArOBOPHOCTM IIpeMa ITyTHMKY je yuumeHo ca 128 821 CIIB koje je Baxkuno off
meuem6pa 2019. ropuue Ha 151 880 CIIB koje Baxkm of mereMOpa 2024. ropuse. ITpo-
LIEHTYa/THO MCKa3aHo, YunbeHo je mosehamwe o 17.9 mpouenara y ogaocy Ha 2019. ro-
AUHY, IITO IOTBphyje ma cy MHPnaTopHa KpeTama Off Taja 6MlIa HajMame TOT M3HOCA.
JletarbHO 0 moBehamyMa MOMEHYTMX I'PaHMIIA OTOBOPHOCTM JOCTYIHO Ha ajpecu:
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OfITOBOPHOCTY TOApasyMeBa fAa he je ce 0c1060aUTI Y IPBOM CTEIIEHY CaMo
aKo JOKaXe fla je MYTHUK CBOjUM pajiibaMa NONPUHEO LITETHOM MCXOAY,
a y APYroM CTelleHy ako He JOKaKe OfCYCTBO KPMBMI[e Ha CBOjOj CTpaHM
(yxmyayjyhu u cBoje momohruke).’

Ca ppyre cTpaHe, peXX1M IIpeBO3MOYEBE OATOBOPHOCTM OOyXBaTa M
IITeTHE pajiibe IIPEBO3MOYEBMX IOMONHNUKA U TO, HAjIIpe, OHMX KOjI Ca HBUM
IPE/ICTaB/bajy HEOIBOjUBY LIe/IMHY KaKBO je IOMEHYTO JIETa4KO 0Cco0be, amm
M OHUX KOjJ Cy II0 CAaMOM 3aKOHY IIPeTIIOCTaB/beHN Jla IPefCTaB/bajy Iie-
JIMHY ca PajilboM TIPeBO3a KakBo je 3eMabcko ocobme.!’ 3a pamme mpso-
HOMEHYTHX IOMOhHMKa je HeCHOpHO [ja IpeBO3M/Iall OAroBapa IO IPMH-
IUITy OfITOBOPHOCTM 3a APYrora Koja je YCTaHOB/b€HAa Yy OOIUTaIYIOHOM
IpaBy ¥ KoOja je y CaBpeMeHOM IpaBy npuxsaheHa y cB0joj 00jeKTHBHO]
xonuenmujn.'! Ca npyre cTpaHe, 3a aepojpoMCKO 0CO67be, OJHOCHO JIHITa
KOja BpIle 3eMa/bCKO OICTY>KMBambe IyTHMKA, IpeBosuaal (10 3aKOHCKO]
npernocrasun, 30OOOCIIBC, un. 92) oxrosapa kao 3a cBoje nmomohHuke
MaKoO OHA HICY VICK/bYYMBO IIOBE3aHA Ca MM Y CMUCIY [ja He IpyXKajy Ta-
KBY yCIyry ApyrMM Ipesosuonuma. Hajsan, sa yciyre u, yomiure, Ipomy-
CTe KOHTPOJIe JIeTa OCTaje HejaCHO Ja JIM NPeBO3WIAL], OAroBapa, ¢ 0631pomM
Ha CJIOKEHOCT MeDycoOHOT ofHOCa IpeBo31oLa ¥ KOHTPO/IOpa, a o yeMy he
Ce YUYMHUTHU [IeTa/bHO pasMaTpame Yy HaCTaBKy. 3allpaBO, OCHOBHO IUTA€,
KpO3 XUIOTe3y Koja 6u Tpebana ma Oyae morspheHa mmm onoBpruyTa jecte
fla M Cy CTY>XKOeHMIM 3eMasbCcKOT 0c007ba ¥ KOHTPOJIE JIeTa IPEBO3MO0YeB

https://www.icao.int/sites/default/files/secretariat/legal/ LEB%20Treaty%20Collection %20
Documents/2024_Revised_Limits_of_Liability_Under_the_Montreal_Convention_
of _1999_en.pdf, 21. 11. 2025.

9 C. Jaukosuh (2023), 248-249; MoHTpeancka KoHBeHIuja 1999, 4. 20.

10 BaxHO je HarIacUTH [Ja TakBa OATOBOPHOCT 3a IIOMOhHMKe IIOCTOjM He caMo 3a
nomohHMKe yroBopHor mpeBosuolia, Beh 1 3a momohHuke crapHor npesosuona (MoH-
TpeasicKa KOHBeHIMja, WiI. 41).

11 Objawverve: OArOBOPHOCT MPEBO3UOLIA 32 CBOje MOMONHNKe Kao TUIIMYHA OATOBOP-
HOCT 3a fipyrora je ypebheHa y cpmckoM mpaBy Kako HOCeOHMM IponucoM (3akoH o
OOIUTAI[IOHNM ¥ OCHOBaMa CBOjUHCKO-IIPaBHUX OFZHOCA Y BasmylnHoM caoOpahajy -
3000CIIBC, Cnyxbenu inacnux PC, 6p. 87/2011, 66/2015 u 96/2025, un. 94), Tako
U OHIITMM IIpomucoM Koju ypebyje obmuramyone omHoce (3aKOH O OOIMIaIMOHMM
opHocuma — 300, Caymcbenu nucii COPJ, 6p. 29/78, 39/85, 45/89 - opnyka YCJ n
57/89, Cnymbenu nucii CPJ, 6p. 31/93, Cnymbenu nucii CLIT, 6p. 1/2003 - VcraBHa
noBe/ba u Cnysbenu inacux PC, 6p. 18/2020, ur. 170-172). TakBa OATOBOPHOCT je
3aCHOBaHa Ha T3B. 00jeKTMBHOj KOHLEIIMj! OATOBOPHOCTH 3a APYrora mpeMa Kojoj
IIpeBO3MIAL] OATOBapa 3a paj CBOjMX IIOMONHMKa caMO U3 pasjora IITO U3 HUXOBOT
paja (TauHMje yunmHKa) M3BMa4M KOpUCT. CympoTHO, mpeMa Cy6jeKTUBHOj KOHIIeTIIVju
TaKBe OfFOBOPHOCTM, IpeBo3mial Ou 3a moMohHMKe OAroBapao 3aTo LITO je KpUB 3a
IMIXOB JIOII YYMHAK, a KPUBUIIA Ce MCIO/baBa OMIO KpO3 IpelIKy Y u360py, Haa3opy
W gaBawy ynyTcraBa. Hebojina JoBanosuh, Caobpahajno iipaso, 2. uspame, beorpap,
2024, 333.
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nomohuyuy (kpo3 peynuk MoHTpeancke KoHBeHUuje 1999 ,servants and
agents* 3a 4nje pajibe Koje Cy BplueHe (II0CPeJHO MM HeMOCPEJHO) 3a padyyH
IpeBO3MOLa OATOBapa Kao 3a CBOje CONCTBEHE, LITO je u3pu4ynuto ypeheHo y
HI3Y WIaHOBA Te KOHBeHIMje monyT Wi. 17 ¢T. 2, wi. 19, 4y 21 cT. 2, 4. 22
CT. 5, 4. 41, Te . 43. u 44. CXOZHO TOME, IIOITY T IIPETXOMHOT IIMTakba Tpe6a
PasMOTPUTH KO CY NPeBO31OYeBY TOMONHUIIN.

III ITpeBo3noyeBu momohuuN

Kao nmuua Koja cy MHTerpajHo feo IIpeBO3MOLA U uuje Ce pafiibe
HEeCYMBbJMBO CMaTPajy MPeBO3MOYEBIM CY INMJIOT M OCTa/I0 KaOMHCKO 0cobrbe,
Te 0cob/be Koje je 3al0CIeHO KOf IIPeBO3MOLIA Ha a[MVHICTPATUBHUM II0-
C/IOBMMaA pasHOra TUIIA, IOYEB Off 3aK/by4MBama yroBOpa Ca IyTHMUI[MMA
IO YIpaBHUX pajibyl INpUIIPeMa pasHUX NOKYMEHaTa Ipef Bas3[yXOIlIOB-
HYM BracTyMa (y Luby Bobujamba pasHOBPCHUX OfoOpema, 03BO/MA UTH.).
YI7IaBHOM, NPEBO3MOYEBUM pajilbaMa Ce, HeCIIOPHO, CMAaTpajy, CBe pajibe
HabpojaHMX /MIja Koja My, 3alIpaBO, U3BOPHO BOJ/bY U3paxkaBajy. Mebytum,
HEepeTKO HeKa Off TUX JIMIAa IPeACcTaB/bajy Iberope IOMONHNKe IIPeKo
YMjUX pajbU MPAKTUYHO CBOjy BO/bY mspaxasa.'? Taja ce Ta nmua, mpas-
HO IpeJCTaB/bajyhy Kao IpeBo3yodeBy ITOMONHUIM, I110jaBJbyjy OMIO Kao
IeTOBY 3aIIOCIeHN (II0 OCHOBY YroBOpa O pajy) WIM Kao mocieHuuy (Imo
OCHOBY yroBOpa 0 fiely). Y TOM CMMUCITY, KaO IOYeTHa TayKa Pas/IMKOBaiba
IPEeBO31OLIA Off IheTOBVX IIOMONHNKA ce MOYKe YCTAHOBUTMY ia je IPeBO3NIaL]
KOMITaHMja ca CBOjUM CyOjeKTuBUTeTOM, a rmoMohHuny Hajdyerrhe ¢usmy-
Ka JIMIA KOja MMajy pas/iINduT CyOjeKTUBUTET Of IPEBO3MOLA, Al CBOjUM
pailbaMa YMHe Ja Cce IeroB CybjeKTMBUTET IpaBHO ucnompu. OTyma 6u ce
Kao oMONHNIN, y KpajieM ITIeHUIITY, MOIJIa CMaTpaTy CBa JIMIA Koja paje
y weroso ume. To cy mmija Koja IpeficTaBbajy mberoB alter ego, oTHOCHO 6e3
YMjMX pafiibyl Ce HU BeroBa Boj/ba He Ou Moria ucnoputu. KoHkperHo, To ¢y
Beh HaBefleHN 3aIOCTIeHM VI MOCTIEHMIM KOjU CY Y KOHKPETHOM YTOBOPY O
IIPeBO3Y UCIO/beHM Hajuyelrhe Kpo3 eTayko ¥ KabMHCKO 0cobrbe.

Ca ppyre cTpaHe, Kao MOMONHMI y mIMpeM CMMCITY Ce I0jaB/byjy U
NuIa Koja IPefiCTaB/bajy 3eMas/bCKO, OJHOCHO HeNeTayko 0cob/be, a TO Cy
pe CBera CIy>KOEHMIM KOHTPOJIE IeTa, aePOAPOMCKO 0Cob/be, Te uila Koja
Ipy>Kajy TeXHUYKY MOAPIIKY BasAyXoIIoBy. Ta luia HUCY MHTETPaTHO MO-
Be3aHa Ca IPEBO3VOLEM Yy CMUCY [ia CBOjUM pajilbaMa caMO U UCK/bY4MBO
IpefiCTaB/bajy MPeBO3N0oYeBy BObY, Beh CBoje yCcimyre py»kajy CBUM IIpeBO3MU-
OlMMa Yy KOHKPETHOM Ba3yIIHOM IIPOCTOPY 1 aepoapomy. OHa cy, 3anpaso,
VHTETPA/HN Jeo (IIpaBHOT Cy6jeKTMBMTETA) aepOfpOMa VM CaMOCTAJTHOT,

12 Mirjana KnezZevi¢, ,,Odgovornost prevozioca za lica kojima se sluzi u prevozu®, Pravo -
teorija i praksa, br. 1-2/2010, 33-34, 37-38.
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OIBOjE€HOr IIPy>Kaolla TaKBUX YCIyra, U ca MMa Cy IOBe3aHa II0 OCHOBY
JroBOpa 0 pajly WK, aK, yroBopa o fieny." VcToBpeMeHo, ca peBo3uoIieM
Cy IIPaBHO IIOBE€3aHa IIyTeM IIPAaBHOI IIOCTA KOjU je HajCIM4YHUjU YTOBOPY
0 fmeny (Koju ce HEPETKO 3aK/bydyje ca aepOApOMOM WM IIPAaBHUM JINLEM
Kao IpY>kaolleM TaKBUX YC/IyTa), M Ha HA4MH Ja ¥IMa IPOAYXKEHO JejCTBO
KpO3 KOHTMHYMpPaHY IOCTIOBHY Capajiiby, a CBe y LU/bY CUTYPHOCTU M Oe-
36eHOCTM Ba3AylIHe IUIOBUAOe. YIIpaBo, Ta /INIA, TaYHUje HBIUXOBE pajmbe,
npefcTaB/bajy Hajsehy amaemy y morneny mpeBo3nodyeBe OTOBOPHOCTH, jep
je HejacHO fla Iy MPEeBO3WIAL] OATOBApa 3a X Y NEeMHY, UK IIOfIe/beHO Ca
IbJIMA WJIM OHUM OTOBAapajy caMOCTa/IHO IIpeMa KOPYCHUKY IIPeBOo3a.

IV Ilojam 3emMa/bcKoOr 0co6ba

3eMasbCcKO 0cob/be IpecTaB/ba CKYI /NI KOja IIPY>Kajy CBoje ycayre y
LV/by OTIIOYNMIbAha, OfBYjalba 1 3aBPIlIETKa JieTa Ba3yXOIUIOBa, a KOja HUCY
HETIOCPETHO MPUCYTHA Yy Ba3fyXoInoBy. [lakie, 3a pasnmMKy off ula us jie-
TA4KOT ¥ KaOMHCKOT 0C00/ba KOja Cy HeIIOCPeHO IPHUCYTHA Y Ba3AyXOIUIOBY
U KOja CBOjUM pajjibaMa HEIOCPENHO MPeCTaB/bajy MPEeBO3NOLA, 36Ma/bCKO
oco0/be je OHO Koje je Ha 3eM/bM. U/TaHOBM 3eMaj/bCKOT 0CO0/ba, NIPU TOMe,
HIICY HeTIOCpeIHO ycpencpehenn Ha mpy»kame ycryra caMo jeflHOM Ba3myXo-
IUIOBY VIV CaMO jefHOM IIpeBO3MOIy (aKO MMa BHUILe Ba3AyXoIUoBa y ¢o-
i), Beh cy oTBOpeHa fja Ipy»Kajy yCIyry CBUM IIpeBO3MoLuMa (CXOJHO ToMe
Ba3/lyXOIIOBMMA U Ty THUIIMMa) KOjMMa je KOHKpeTHa ycryra moTpe6na.

3eMa/bCcKO 0co0/be je CacTaB/beHO Off HENeTAuyKOT M aepOfipOMCKOT
ocobpa. Henerauko ocob/be unHe KOHTPOJIOp JIeTema, /MNIe Koje TeXHUY-
KI Ofp>KaBa Ba3JyXOIUIOB (IOIpaBKe 1 CHabeBambe IOTOHCKVMM TOPUBOM),
NMIA KOja TEXHMYKM TOMa’Ky KOHTPOJIOPY JIeTerba U Ba3[yXOI/IOBHY JVICIIe-
Jep KOj! OpraHM3aIMOHO OeIeKN ToIeTama U ClIeTama M CXOIHO TOMe IIpy-
Xa onroBapajyha obasemrema.!> Ca apyre cTpame, aepoipOMCKo 0CO6be
Koje ce Ha IIPBY IOIJe], YMHM PasTMINTUM Y OfHOCY Ha CKyNMHY He/leTad-
KOI' 0co0/ba je caMo YHEKO/IMKO of mera gpykunje. OHO je ocobsbe Koje je
IIOCTIOBHO aHTA)KOBAHO HAa aepofipoMy, Kao CBOjeBPCHOM caobpahajnom

13 H. Josanosuh (2024), 331.

14 VYemyry T3B. OICIyKMBama BasgyXoIUloBa Ha 3eMby (eHrn. ground handling) xoja
obyxBaTa, yKpPaTKO, CBe pafifbe Be3aHe 3a TeXHUUKY IPUIPeMy BasLyXoIUIoBa (3a Io-
NeTame U CIeTambe, ali ¥ MPUIIPEeMy IIyTHUKA, IpT/bara, pobe u 6mao dera mrto he ce
y BasyXoIUIOBY Hahm y TOKy yieTa), MOke #a o6aB/ba caM IpeBO3Mall 3a cebe, Wn,
YaK jefaH IIPEBO3WJIAL 3a Apyre IIPeBO3NOLe, anyu je, Hajuemhe, o6aBba He3aBuCaH
IpyBpefHN Cy6jeKT KOMe je OCHOBHA [Ie/TATHOCT caMo 06aB/batbe TakBUX mocmosa. Klaus
Gunther, ,Regulation and Liberalisation in the Aviation Industry: Ground Handling®,
International Business Lawyer, Vol. 24, No. 2/1996, 53-54.

15 3BC, un. 171 cT. 3.
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CPeIMIITY, a KOje CBOje yCayre Ipy»a Kako Bas/lyXOIJIOBY, TaKO U ITyTHHU-
IVIMa ¥ IPyTMM KOPUCHMIMMA. Tako, y femy y KojeM Ipy’Ka yciyre Basfy-
XOIJIOBY je JJOHEK/Ie MOAY/APHO Ca HeJeTauKuM 0cob/beM (KOHTpOJa 7eTa,
TeXHMYKA TOZIPIIKA, [VICIeYep), a y Aely Y KojeM OICTyXYyje IyTHUKe Of-
CTyIIa Off OTCera ¥ IojMa HeJleTauKor 0cobiba, ocTajyhu ogpeheno camo kao
aepofIpOMCKO 0cob/be Koje pajiy Ha 3eMas/bCKOM OIICTTY>KMBAmbY ITy THMKA.

YuHu ce ja 61 ce y TaKBOM pasBpCTaBamy MOIJIA YOUUTHU IOAYAAp-
HocT M3Meby /eTaykor u HeleTaukor 0cof/ba KojiMa je OCHOBHA CBpXa Ja
OTICITY>KYjy Ba3IyXOIIJIOB KaO TaKaB, OfTHOCHO Jja Y4uHe 7eT 6e30eIHNM 1 CH-
TYPHMM, C TOM Pa3/IMKOM IITO JIETA4YKO Jle7lyje Y Ba3AyXOIUIOBY, a HeTeTa4KO
Ha aepofipoMy. VIcToBeTHa MOAYNAPHOCT je yowsMBa U usMebhy kabuHCKOr
0cob/pa 1 aepoOApPOMCKOr Koje MMa 3a LM/b ONCTyXXMBambe MYTHNUKA, a He U
Ba3JyXOIIOBAa KaO TaKBOT.

Vmajyhu y Buily 0OCHOBHY XMIIOTe3y pajia O OITOBOPHOCTY IIPEBO3MO-
I1a 3a 3eMas/bCKO 0CO0/be, yOoUaBa ce, 3aIlpaBo, OITOBOPHOCT IPeBO3NOLA 32
ZiBe OfiBOjeHe IPyIIe /NIl — 3a HeJIeTaykKo 0cobsbe, a TO je Ipe cBera ocobsbe
KOHTPOJIE JIeTa U 32 aePOIPOMCKO 0Cc00/be Koje OICTY>Kyje Iy THUKE IIPUIN-
KOM YKPIIaja ¥ MCKpIIaja U3 Ba3dyXoIyIoBa. 300T Ca)KeTOCTH Yy HACTaBKy he
ce aepOAPOMCKUM 0COO/bEM CMAaTpaTU CaMO OHO KoOje OIC/TyXKYje ITyTHMKe,
mok he ce olBojeHO pasMaTpaTy OfTOBOPHOCT 3a Pafitbe KOHTPOJIE JIeTa.

V OnroBopHOCT 3a pagme aepogpPOMCKOr 0C00/ba
(xoje omcmy>Kyje myTHUKe)

Kako je, Beh, youeHo, pajime aepoipoMCKOT 0C06/ba y IM/bY OICITY M-
Bama Iy THNKA Cy OHe Koje oMoryhaBajy fa ce myTHMK 671arOBpeMeHO, CUTYp-
HO ¥ M3BECHO YKpIja Ha JIET IIOBOJOM KOTa jé 3aK/by4MO YTOBOP O IPEBO3Y
VIN Jla Ce MICKPIIa M3 Ba3[yXOIUIOBAa HAKOH 3aBplIeHOr feTa. To cy, y HajyXeMm
CMICITY, TAIJA KOja BpIlle IPOBepPy NMyTHUKOBe KapTe (OHOCHO WMJEHTUTe-
Ta) U IIpMjeM PernCTPOBAHOT IMPT/bAra, Te€ YKPIIAj M MCKPIAj TOT MpT/bara u
IoCTaB/bakbe Ha TPaKy ca Koje he ra myTHMK, 11O 3aBPUIETKY /IeTa, Ipey3eTH.
Ta nuua HUCy y yTOBOPHOM OJHOCY HU Ca jeSHMM IIpeBosuoreM, Beh camo
Ca aepofipOMOM, a NPEBO3MIIAL] je y IMPABHOM OJHOCY Ca aepOJPOMOM Kao
IpaBHUM CY0jeKTOM KOjyI y OKBUPY IIMpe IajeTe CBOjUX YC/Iyra IpyXKa U
TakBy ycmyry npesosuoly. OHa cy, Iakie, 3a IpeBO3uolla 1 myTHUKa Tpeha
JIMIA, TO jeCT Ca HhUMa HUCY Y IIPaBHOM OfiHOCY. CXOIHO TOMe, IIOCTaB/ba Ce
NMUTalbe KO Of[rOBapa 3a MUXOBE TPELIKe, OFHOCHO IPOITYCTe Y pafy.

Kako 61 ce TakBa HausI/Iey fyjieMa OTKIOHMIIA, CPIICKO ITPABO je U3pH-
4uTO Morofyjyhe nmpema my THUKy u mtuTehn ra Kao CBojeBpCHOT MOTPOIIAYa,
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U3PUYNTO OfPENUIIO Jla IPEBO3NUIAL] OATOBapa 3a IUTETE KOje MyTHUK NpeT-
DI OF CTpaHe TaKBOT aepoipoMckor ocobmba.'® Vako makre, mpeposmart ca
TaKBUM 0CO0/beM HUje Y HEIIOCPeTHOM IIPaBHOM OJHOCY, IUXOBe pajiibe ce
WIIaK IPUIINCY]y MPEBO3NUILY KaKo OU ce 3alITUTIO Iy THUK. Pasior n ocHoBa
TaKBOM IIPUIINCHBAKY C€ Ha/la3y y TOME [ia Cy TO pajiibe Koje ce BpIIe MK
IO HA/IOTy CaMOT IPEBO3MOLIA U/IN, TIAK, Y F-eTOBOM MHTEPECY, I1a je IOTUYHO,
IPUPOJHO, [la OH 33 BUX IIpey3Me OfroBOpHOCT. Takobe, BaxxHO je Hamome-
HYTH Jla paibe TAKBOT aePOJPOMCKOT 0c067ba MOTY CaMo IIOCPEJHO Jia YTy
Ha 6e306eqHOCT /eTa (Tako 1ITO OU ce, Ha IpUMep, JOIYCTHO yIa3aK y aBUOH
nuny Koje he moiHMje MSBPIINTY HEKO KPUBWYHO JIEIO CIEIMPIIHO 32 V-
BWIHY aBMjaljy, IIOMYT OTMMILE Ba3dyXoImioBa wm caboraxe). To 3Haun
Jla Cy pajmbe IOMEHYTOT 3eMa/bCKOT 0c06/ba Y CTPYKTYPU OFHOCA Y Ba3AyII-
HOM IIPEBO3y OKPEHYTe IIpe CBeTa ITyTHMUKY, OJHOCHO IIOBE3MBamby MPEBO3-
nona u mytHuka. Ca Apyre cTpaHe, pajime KOHTPO/IOpa jeTa Cy ymyhewe,
IPBEHCTBEHO, Ha Ba3/lyXOIUIOB I IerOBO KPETalbe, a He Ha Iy THUKE KOju ce
y memy npepose. OTyza 1 3HavajHMja (OrmacHMja) NOCIeAnIa pajibi KOHTPO-
JIopa JIeTa, jep yTude Ha CUTYPHOCT Bas[yIIHe IIoBupbe.

16 300O0CIIBC, ur. 26 cT. 2. Cpricko IpaBo je y ToM morneny ycknaherno ca MoHTpeain-
CKOM KOHBeHIIMjoM 1999, Koja y HU3Y CBOjUX 0npena6a (umanoBm 17, 18, 19, 21, 22, 41,
43, 44) ypebyje onropopHocT mpeBosuola 3a cBoje moMohHuKke (Koje, FOAYLIe, Ipe-
usHuje ofpebhyje kao myHomohHuKe (eHITL. agents) u momohHuke — cnyx6eHnKe (eHIT.
servants). VicroBpemeHo, MoHTpeasnicka KoHBeHIMja 1999 (y wnany 30) ypebyje u npaso
TVX MOMONHNMKA Ja MMajy UCTOBETAH IIOI0XKaj IIPEBO3MOYEBOM Y IIOITIefly OTpaHNIeHe
OITOBOPHOCTH, a Y CIy4ajy Jia Cy IPOTUB IbMX HEHNOCPENHO IOJHECEeHM ONIITEeTHM
3aXTeBU OJI CTPaHe KOPUCHMKA NpeBo3a. TakBo MpaBM/IO, MAKO HECTIOPHE CBPXE Jia ce
H07I0Kaj TOMONHMKa He YYMHM JIOMIVUM Y OJHOCY Ha IIPEBO3VOYeB Y MCTOj CUTYALWjI,
cTBapa ofpeheny 3abyHy o NpBEHCTBEHO OfTOBOpPHOM cy6jexTy. Hamme, a Hapoumto
uMajyhu y Buny mpasmwio us wiana 30 MoHTpeancke KoHBeHIje 1999 (koje ypebyje
mpaBo MOMOhHNMKA Ha OTpaHMYEHY OATOBOPHOCT Y CAy4ajy fla ce ONIUTEeTHM 3aXTeB
IOfIHECe HEIOCPEHO HeMy), CTBAapa Ce CBOjeBPCHA IPOTUBPEYHOCT KOja Ce CacToju y
7iBa HaM3IJIe[, UCTOBPEMEHO MCK/bydyjyha mpasuma. IIpBoM, fa IIpeBOsWIall OfroBapa
3a pajilbe CBOjUX NMOMONHWKA M APYroM ja NMOMONHMK 3a CBOje IPOIyCTe OfroBapa
uCTOBETHO (Y TOTTIely OCHOBA ¥ TPaHNIle OATOBOPHOCTY) Kao MpeBo3wIal. JlocmenHnm
CXBaTameM, TO 6J 3HAYWIO Jla MPeBO3WIAL] OfiroBapa 3a pajibe ITOMONHMKa, almu U Jja
nomohHuIYM ofroBapajy KOpUCHUIIMMA IIPEBO3a 3a CBOje pajibe MCTO Kao NMPeBO3N/IaIl.
Mebytum, menyje ma je uwb TaKBUX IpaBWIa APYTauyji, a cacToju ce y TOMe [a
IpeBO3M/IAL] Y PerpecHOM 3axTeBy of momohHmka He Moxe TpaxuTu Behy HakHamy
OfI OHe Ha KOjy je ImpeMa yTBpheHOj IpaHMIM OArOBOPHOCTH 610 06aBe3a KOPUCHMKY
mpeBo3a. VI apyro, umcTo mpakTU4He IIPMPOfe, Yy CUTYaluju Kajja IIpeBO3MUjIall He
MOXe Jia ofiroBapa (jep je IpecTao fia IOCTOjM, WK je MHade de facto Kao MpaBHO JINIe
HEJIOCTYIIaH KOPUCHNUKY IpeB03a), Tafia Ce TaKBa OfiTOBOPHOCT IMOMONHMKA UMHM jeam-
HoM MoryhHourhy 3a o6emreherme KoprucHMKa ITpeBo3a.

535



Cserucnas JaukoBuh (ctp. 525-551) ITull 4/2025

VI OgroBopHoOCT 3a pajilbe KOHTPOJIe 1eTa

1. Ilojam KoHTpOIIE TeTa

KonTpoma nera ce Mo)ke OfipeAuTH [BOjaKO — Kao OPraHM3aliOHa
jeqVMHMIIA y OKBMPY, Hajuemrhe, Ap>KaBHOT YIPAaBHOTI amapara, ¥ Kao CKYII
pajmy U MOCTyHaka KojuMa ce ypebyjy ogHOCHU 3a jeTenmiie Y Ba3AyLUIHOM
npoctopy. KonTpomna nera xkao opraHusanyoHa jefMHMIIA KOjoj Ap>kaBa II0-
BepaBa (fienernpa) opnamherma 3a paj ce MOXKe OfIPEIUTH, Y 3aBUCHOCTH O
BPCTe YCTyTe, Kao aepolpoMcKa, obmacHa u mpumassa koutpona.'” Takobe,
KOHTPOJIa JIeTa Ka0 OpraHM3al[VIOHA jeAMHUIIa MOXKe OMTY IPaBHO OOMNKO-
BaHa Kao Jp>KaBHM OPTaH, aly ¥ Kao IPUBATHOIIPABHM CYOjeKT ca IoBepe-
HUM [Ip>)KaBHUM OBjamhemuMa, IITO je MOCTAEABNX AeleHuja TPeH[ KaKo
Oy ce ycayra KOHTpOJIe JeTa yYMHMIA CTPYYHVjOM, IPOQeCrOHaTHIjOM
VI HE3aBUCHUjOM, U CXOHO TOME, KBa}U/ITeTHI/IjOM.18 Y TakBOM pacmopeny,

17 3BC, un. 47.

18 Marc Wagner, ,Deutsche Flugsicherung GmbH An Entrusted Body Sui Generis",
Zeitschrift fur Luft- und Weltraumrecht, Vol. 71, Nr. 1/2022, 48. IlocToje Muuubema
lla JeMaTHOCT KOHTpOJIe jieTa He Ou Tpe6aso IpUBATM30BAaTH, OGHOCHO IOBEpaBaTil
je mpmBaTHompaBHUM cyOjekTrMa. OHa ce 3acHMBAjy Ha [Ba OCHOBHAa apryMeHTa.
ITpBoM, fia ce TMMe TIPMBATHOIIPABHOM CY0jeKTy JOAe/bYjy Ap>KaBHa oBjalihema Kako
6u uX OH, Jajbe, NUCKPELMOHO, IO CBOjOj BOJBM, OCTBAapuBao. VI, ;Apyro, ma ce TuMe,
Kpo3 IOBepaBame [PKaBHUX OBJallhema HOfe/byje CBOjeBPCHO IIapa3aKOHONABHO
opnamheme MPUBATHONPABHOM CYOjeKTy, a LITO ce MOXKe YMHUTU HeycTaBHuUM (Alex
Grzebyk, ,The Unconstitutionality of Privatizing Air Traffic Control, Syracuse Law
Review, Vol. 69, No. 2/2019, 404-408). Hapounto je y CAJl-y mpucyTHa mmmema o
IoTpe6y MpuBaTU30Bama AETaTHOCTU KOHTPOJIe JieTa Ifie ce, usMehy ocrasor, orBapa
miTame ypehruBama OfrOBOPHOCTM KOHTpOJIE JieTa Koja je, Kpo3 CTPYKTYpPy Ap>KaBHe
IIPUNAJHOCTY, MMaja IIOTOJHOCT Aa Oyme CKOpO Ia ¥MMyHa Ha rpabaHcKompaBHe
OfllITeTHe 3axTeBe ymyheHa of HpMBaTHONpaBHUX cy6jekara. IIpucyTHa cy, maxie,
CXBaTamwa Jla je NpUBaTM3allMja Te JETaTHOCTY HEyCTaBHA, alu M HEIOTMYHA, HEeIpH-
poZnHa, jep 61 ce CTBOPMO NPUBATHONPABHU CYOjeKT KOjU HeMa 3a LWk NMpodur, 1
CXOJIHO TOMe He TOTIMKO BelUKY MMOBMHY (jep je TeKUIITe TOT CyOjeKTa Ha CTPYyIHOCTH),
a IITO ra YMHY BeOMa pamMBUM Ha Moryhe OfIlITeTHe 3axTeBe JIMI[A KOjUMA je HeTrOBUM
panmamMa Hpoy3pokoBaHa mrTera. MebyTuM, 4mHM ce Ja TakBa MUIUbEHa HUCY
yTeMe/beHa, jep MOCTOjU TpeHA MpodecroHanm3anyje Kojy ap)KaBa Kpo3 cBoje CIyxbe
TEXHWYKM U (PUHAHCUjCKM He MOXKe Jja JOCTUTHe y 21. BeKy, Ita ce HapoduTo 360T TOra
YYHM ONpaBJAaHUM IpUBATU3aLMja OBe NENAaTHOCTU, aKO He y IOTIYHOM BUJY, OHJA
Makap Kpo3 IIOBepaBame oOBjallliera IPUBATHOINPABHOM CY0jeKTy KaKaB je Clydaj
y Peny6mmum Cp6uju. CimuHa npuBaTu3anyja jaBHUX oBnamrhera je HPUCYTHa M Y
IIPOLIeHM U IOTBPAM IUIOBUAGEHOCTU bpomoBa MOBOZOM KOje Ce OCHMBAjy IpPMBATHM
npuBpefHu cy6jekTu (y aHITIOCAKCOHCKOj TUTEPATypy Ce O3HayaBajy Kao classification
societies) 4Mja je OCHOBHA IETaTHOCT TEXHMYKO MCHNUTHBambe OPOfa 1 Ierosa IpolieHa,
OIHOCHO OlleHa CUrypHOCTM y IioBupbu. Barry E. Benson, ,Air Traffic Control Pri-
vatization: A Litigation Viewpoint, Brief, Vol. 47, No. 4/2018; Nebojsa Jovanovi¢, ,,The
Liability of Classification societies from the Perspective of Aggrieved Parties, Modern
Challenges of Marine Navigation (editor Petra Amizi¢ Jelov¢i¢), Split, 2023, 89-90.
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cmy>x6a KOHTpOJIe JIeTemha ce Ha HeKM HauMH YMHU ayTOHOMHOM Of Jp)Ka-
Be, jep MMa CBOj OfBOjeHM IPaBHU Cy0jeKTUBUTET, OIBOjeHO, HEAP>KaBHO,
HeOylleTcKo (MHaHCUpame Kao U pacnopeny poouru. Ho, u mopen Tora,
Ip>KaBa Hafi3¥pe 3aKOHUTOCT M, YOIILITE, IPABMIHOCT pajia KOHTPOJIE JIeTa,
jep OHa, y Kpajboj MHCTAaHLIM jecTe OATOBOpHA Ipef MehyHaponHum Basgy-
XOIUIOBHUM Te/IMMa 3a IIPUMeHY IpaBuIa y IO/bYy CUTYPHOCTU U Ge36eqHO-
CTU JIeTa, Te HaBUTaljyje yOIIlITe.

Y Penry6nuum Cp6uju, p>kaBa MISBOPHO JOfe/byje oBalihera 3a pagy
o6macTyt KOHTpoJIe sieTa JJupeKTopaTy LMBIIHOT Ba3AyXOIUIOBCTBA (Y Aa/beM
TeKCTY: [lupeKTopar) Kao OpPraHM3alIOHO] jeMHNIM AP>KAaBHOT, YIPaBHOT,
amapara. [lupexTopar, fa/be, CBoja oBmauihema y 0BOj 0671acTu jopabyje
IpUBAaTHOIIPABHOM CY0jeKTy (HPYLITBY ca OrpaHMYEeHOM OAroBopHoUIhy
Koje je, OoAyIlle, Y MIOTIYHOM BJIaCHUIITBY Jp)kaBe) mof HasuBoM SMATSA
(enrn. Serbia and Montenegro Air Traffic Services Agencies).?°

Ca jgpyre cTpaHe, KOHTpOJIa JIeTa IPEeNCTaB/ba CUCTEM KOjUM Ce JIeT
Ba3JyXOIUIOBA IIPATU ¥ HaJ3Mpe 1 Y OKBMPY KOTa Ce Ba3IyXOIIOBY, OMHOCHO
Ipery3HIje, IETAYKOM 0CO0/bY y HheMy M3[ajy YIYTCTBAa KPO3 O0aBeLITemba,
Hapelera 1 TIpenopyke y by OfBUjarma cUrypHor u 6esbemnor nera.’! ¥

19 Yuxaiuka koHBeHIMja 1944, 4. 22; Ruwantissa Abeyratne, Air Navigation Law, Springer,
Heidelberg, 2012, 21.

20 O ympaBHOj CTPYKTYpM IIOMEHyTe KOHTPOJIE JIeTa BUILE ITOfaTaKa je JOCTYIIHO Ha afpe-
cu: https://smatsa.rs/o-nama/, 25. 11. 2025.

21  A. Grzebyk, 393; Stephen B. Early, William S. Garner Jr., Martin C. Ruegsegger, Ste-
ven S. Schiff, ,The Expanding Liability of Air Traffic Controllers®, Journal of Air Law
and Commerce, Vol. 39, No. 4/1973, 599. Ilo mpaBuiy, yOyTCTBa KOHTpOJIe jeTa y
CaBPEMEHOj LUBUIHO] aBUjalluj/i Cy OCHOBHM OPUMjEHTUP IMJIOTMMA Kao yIpaB/badyuMa
Ba3JlyXOIIOBA, MAKO je MWIOT KPajiby OIy4MIall O HauMHy KpeTama Ba3dyXOIIOBaA.
HepeTko ce felnaBajo fa MWIOTH He IIOCTYIE IIO YIYTCTBY CIy>KOe KOHTpOe feTa 1
TaKO M3a30BY Y3POUYHO-TIOCTIeANYHM CIUIET forahaja Koju y MCXOy BOZM Ba3[yXOIITIOBHO]
Hesrogu. Takas cnyd4aj je 61o ca JlydprxaHsuHuM aBroHOM 14. 9. 1993. roanHe Kaza je
KOHTPO/IA JIeTa yII030py/Ia HOCa/ly aBMOHA Ha I10jayaH II03aJVIHCKM BE€Tap M MOKPY IINCTY
Ha BapIIaBCKOM aepoApOMY, YIYTUBILIM je [ja IPUIArOAM C/leTambe TMM OKOTHOCTHMA,
a MCTOBpeMeHO omobpuBLIM creTaibe. MebyTum, mocaga aBMoHAa HUje IPUIArOAMIA
6p3yHy crleTama KOMUKO je TpebGama M YCIen TOra, a Y CafiejcTBY Ca jauuM ,,3aibUM
BETPOM“ M MOKPOM IIMCTOM, ayTOMAaTCKM CUCTEMM aBVOHA (3a M3baluBame TOYKOBA
u mpwiarohaBame Kpuia) Cy TaKBy CUTYallMjy pauyyHapCcKu INpeKBaIU(PUKOBAIU y
IosieTame ¥ JIOIUIO je O He3rofie y KOjoj ce aBMOH 3alajno. YITIABHOM, He3aBIMCHA
JICTpara je yCTaHOBWU/IA fia je He3rofiyl Mopef 00jeKTMBHUX OKOMHOCTM (KMIIe ¥ jaKor
BeTpa), HajBUIIe NOIPVHENO HeCHalaXekme MMIOTA U HecMamlBame OpslHe, Ia je,
IIpeMa TOMe, OfTOBOPHOCT 3a LITeTy ON/Ia UCK/bYIMBO Ha IIpeBo3noLy. [leTa/bHuje 0 TOM
CIy4ajy JOCTYHHO Ha ampecu: https://asn.flightsafety.org/wikibase/325176, 19. 11. 2025.
Ho, menyje ma je onmmcano nocrymname KOHTPOJIE JieTa MOIJIO U IpYK4uje a ce MPOLIeHNI
Ha HaulH Ja BeHM CTY)KOeHMIY O3Hajy IMCTY M BpeMeHCKe YC/IoBe M [ia MOTY WIM, Yak,
MOPpajy 3HaT! 3a OIIACHOCTH C/IeTara Y TAKBMM OKOTTHOCTMMA. IIpema ToMe, 6u ce MOTIO
3aK/BYYMTHM Jla je KOHTPOJIA JIeTa MOITIA Ja IpefBUAM TakaB HecpehHm mcxom u pa je
MOX[a Tpebana Ja ycKpaTy IpaBo Ha CjeTame Ha Ty nucty. HapaBHO, TaKkBO IpeBuIle
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TIOIIEAly Pa/iibyl U TIOCTYIaKa Koju ofpelyjy memaTHOCT KOHTpoie jieTa Kao
HajBaOXHMjI Ce YO4aBajy, Ipe CBETa, CIpeyaBarmbe Cylapa Ba3AyXoIIoBa ¥ Bas-
IyXy V1 Ha 3eM/bY Kako Mehyco6Ho, Tako 1 ca apyrum ypehajuma Ha 3emsby, a 3a-
TUM yCTyTe 0OaBelITaBamba IeTauKor 0cob/ba Y BasAyXOIIOBY, KOOPAMHALje
JIeTOBA, Kao 1 y30ymyBamba pajiy Tparama 3a BasJ[yXOIUIOBOM.

2. OproBOpHOCT KOHTpOJIE IeTa

a) YouuitieHo

OnroBOpHOCT KOHTPOJIE JIeTa je BUIIe3HaYaH I0jaM ¢ 0631poM fia jy je
noTpeOHO ofpenuTn Kpo3 pajie (caydajeBe) 3a Koje ce OAroBapa, cybjexkre
KOjMMa Ce OfrOBapa, a/ii ¥ BPCTY, OJHOCHO TUII, CaMe OJTOBOPHOCTH. Y IO-
I7Iefly cly4ajeBa Y KOjuMa Ce OATOBapa, TO CYy CBAKaKO pajiibe, IMOCTYIIN U
IpoIylTama CIy>)XOeHNKa KOHTPOJIe JIeTa Y CBOjOj OCHOBHOj H€IaTHOCTYU
OpraHM30Bamba 1 KOOpJMHALMje IeTOBA Ba3yXoIlJIoBa KOjy 3a CBOjy HOC/Ie-
IMITy MOTY MMAaTH TeJleCHe ¥ MaTepyjaTHe IITeTe KOPMCHMKA YCIyTra KOHTPO-
7e neta, amy u Tpehux miia Ha 3eMbu.

Cyb6jextn Kojuma ciny>x6a KOHTpOJe jleTa MOXKe fja Oyme OfroBOpHa
Mory ma Oymy pasHOBPCHU, IIOYEB Of Ap>KaBe Kao jaBHOIIPABHOT CyOjeKkTa
Koju joj je mopmenuo opnamhera, peBo3nona (mpeBo3uiana) kKao cybjekra
KOjU je IpaTMO yIyTCTBAa KOHTpPOJIE JIeTa, iy ¥ IyTHMKa u Tpehux muna
Ha 3eM/blu Koju cy omrehenn menmoBameM KoHTporne neta. Hajsanm, y more-
Iy BPCTe OfITOBOPHOCTM KOjOj KOHTpOJA JIeTa IOAJIEXKe, HEOIXOLHO je yo-
YNUTY Jla OHA 3aBUCK Of CyOjeKTa KOMe ce OfirOBapa, ajy 1 Off BPCTe pajiibe
Y TIPOMyCTa Koju Cy yumibenu.”> Tako, ako ce ofiroBapa mpema JpyKaBu, Y
INTalY je YIPaBHOIPaBHA OJATOBOPHOCT, a aKO OJIrOBapa caMma Jip)kaBa 360r
npoIycTa cayxbe KOHTpOJIe /IeTa umje pajme Tpeba la KOHTpPOJMIIe, OHJa
je Moryha nBoBpcHa oproBopHocrt. IIpBO, Kao MehyHapomHa OATOBOPHOCT
Ap>kaBe IpeMa MehyHapomHUM BasgyXOIUIOBHMM TelMMa 4Mja je WIAHUIIA
U 4yja MpaBWIa IpUXBaTa U yCBaja Kao cBoja. To 6m O6mIa, OfrOBOPHOCT
Ip>kaBe mpeMa MebhyHapogHoj opraHmMsanujy LUVMBIIHOT Ba3AyXOIUIOBCTBA
Kao crenujanusoBaHoj areHumju OpraHusanyje YjeoMmeHUX Haljuja, a Ha
OCHOBHY WIAHCTBAa y TMM OpraHu3auyjamMa ¥ Ha OCHOBY WiI. 28 Ymkamixke
KOHBEHIMje 194424 1, Ipyro, Kao rpahaHcKompaBHa OATOBOPHOCT JpXKaBe
3a IITETY KOja je MpOy3pOKOBaHa IMIOCTYIIKOM CITyX0e KOHTpOJIe /leTa.

OIIPe3HO IIOCTyTamke 61 JOBETIO IO OMAaCOB/bUBaba ycKpahnBama offobpema 3a cIeTame
TO 6V JOBENIO 10 CBOjeBPCHOT caobpahajHor komarmca.

22 3BC, uj. 46.

23 Goran Petrovi¢, ,,Legal aspects of air traffic controller liability*, Issues in Aviation Law
and Policy, Vol. 21, No. 2/2022, 278.

24 Thomas Miiller, ,Haftung und Haftpflichtversicherung fur das Verhalten von Flugsiche-
rungsorganisationen in einem Funktionalen Luftraumblock®, Zeitschrift fur Luft- und
Weltraumrecht, Vol. 57, Nr. 2/2008, 181.
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Ca papyre crpaHe, Moryha je KpMBMYHOIIpaBHa OITOBOPHOCT OBJIa-
mheHor /mMIa y CIy>K0M KOHTpOJE JieTa, aly M TaKBa OATOBOPHOCT caMme
cmy>k6e KOHTpOJIe /leTa Kao IPaBHOT jIMIja. TakBa OATOBOPHOCT je Hajyxe
Be3aHa 3a JIMYHOCT M IOCTYIKe YCKOT KpPyTa JIMIIA Koja Helyjy HeIoCpegHo
y Cy>KO6M KOHTpOJIe IeTa U OHa Ce MOXKe Of[PeVUTH Ko JINYHA, a He TONMNKO
Kao opraHmsanyoHa. llywb TakBe OfTOBOPHOCTH je [la ce IIyTeM KPUBUYHO-
IpaBHUX Hauesla TeHepa/iHe IIpeBeHIje U IMYHE OfMa3fie YIMHI Mambe Be-
POBaTHMM BpIllele TAKBMX KPUBIYHMX Jie/Ia U, YOIILITE, HACTyIambe TAKBUX
HeXXe/beHMX OKOTHOCTIL.

Hajszam, moryha je rpabanckompaBHa OfroBOpHOCT came KOHTpOJIe
neTa, anu u cybjexara MoBe3aHNUX ca HOM IpeMa omrehennm munyma. Hnm
TaKBe OATOBOPHOCTH je obemteherbe, OTHOCHO OTK/Iamambe MITETHUX IOC/Ie-
AU KOje Cy IpeTpIleNa pasHa muna (IIoYeB oOff MyTHMKA, I1a IpeKo Tpehux
NMIja Ha 3eMJBM, JIO CaMe JAp)KaBe Kao ouiTeheHe u aBMO-KOMIaHuje).

KpuBnyHonpaBHa 0TOBOPHOCT je Kao TaKBa HECIIOpHa, jep je ImyTeM
mokasa Moryhe Bpso nmako mponahm yumHMOIa KpUBUYHOT [jefa, a IIPY TOMe
je ypebeHa KpMBMYHOIPAaBHMM 3aKOHONABCTBOM BPJIO A€Ta/BHO. Y CPIICKOM
IpaBy, IIOCTOjY HMU3 KPUBUYHUX Jiella Koja Ce OfHOCEe Ha ILVIBUIHO Basfy-
XOIUIOBCTBO, QU M je[JHO KOje ce OJHOCU Ha IIOCTYIIKe CIy>Xbe KOHTPO-
Nle 7eTa KOjuM je yTposkeHo 6e3beHo opbujame BasgymHor caobpahaja.’
CynpoTHO, Tako M3pUUYUTO ypeheHOM pexuMy OArOBOPHOCTM Y KpUBUY-
HOIIPaBHOM IIO/bY, @I U KaKO-Tako ypeheHOM pexxumy ynpaBHOIIpaBHe U
MebyHaponHOIIpaBHe OTOBOPHOCTH, rpah)aHCcKoONpaBHA OATOBOPHOCT 3a I10-
CTyIIKe KOHTpOJIe JIeTa Huje mpenusHa u uspuunura. OTyma y ToM CMUCITY U
HeJOyMMUIIe ¥ TIpaBHe HECUTYPHOCTH, a Y3 TO U IOTpeba OMKer n3ydaBarma
KaKo OJ1 ce JIOLIIO [0 pellerba.

6) Ipahanckotipasra 0giosopHocili 3a oCilylike KOHIPOTe Neiia
1) OprosopHa nuia

Pexxum rpabaHckornpaBHe OfTOBOPHOCTHM 3a LITETY YC/Ie MOCTYIKa
KOHTPOJIE JIeTa Jielyje BpJIO CJIOKEHO, C 003upoM Aa oOyxBara BUIIE Pasyn-
YUTUX CyOjeKaTa Y aKTMBHOM U ITaCUBHOM JIETUTUMUTETY Y CMUCTY [ja BUIE
nuna MoXe fia Oyne o6aBesaHO Ha HAaKHAJy LITETe, ajlyl MCTO TAKO Ja BUIIeE
NuIla UMa IpaBo Ha wy. Kao Moryhe ofrosopHa mmia 3a mpoImycT KOHTpPO-
Jle JIeTa ce II0jaB/byjy cama Cmy>k0a (jemyMHuIia) KOHTPOJIe JIeTa, aBUO-TIpe-
BO3MJIAIl KOjU Ce yCIyramMa Te KOHTPOJIe JieTa CIY)KMO, alu ¥ Ap>KaBa Kao
HazipeheHa KOHTpO/M J1eTa K0joj U MOBepaBa CBOja, 3BOPHA, oBnaithema y
TIOI7Ie[ly OpraHy3alyje 1 HaBUralyje 1eToBa y CBOM BasAyLIHOM IIPOCTOPY.

25 KpuBuunu 3akoHuk, Cnymbenu inacnux PC, 6p. 85/2005, 88/2005 - ucmp., 107/2005 -

ucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019 u 94/2024,
1. 291.
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[Tojepnuan, Gpuanyko nuile, Koje fienyje 0 OKBUPY CIy>KOe KOHTporie
neTa, Takobe, Moxe fja 6yzme rpahaHcKonpaBHO OArOBOpaH, amy je TO MUIAK
pebu cny4aj nmajyhu y Buny na npema omiuteM, HadelHOM, IIPABUITY IIpaB-
HO JIMIle OATOBapa 3a CBOje 3aIlloC/ieHe U opraHe.26 Own 6u morao ja 6yne
OfITOBOpAH jefHOBPEMEHO Ca IPABHMM JIMIIEM aKO OV LITETY IIPOY3POKOBAO
ca Hamepom.?’ Mebytum, mojeguHai, ca gpyre cTpaHe, CAMOCTAIHO OATOBa-
pa KpMBUYHOIIPABHO ¥ PAJHONPABHO, KaJia MOXXe Y OKBMPY PafHOT OJHOCA
na 6yne caHkumoHucaH npensubeHom mepom. Ho, y TakBOM ciydajy nub
Mepe Huje Ja ce OTK/IOHe LITeTHe IOC/Ienuile, Beh ma ce 3amocieHn pagHO
AVCLUIUIVHYje, Y/Me Ce TAKaB PeXUM yHa/baBa of rpahaHcKompaBHOT KoMe
je ocHOBHM 1B o6emTeheme.?

2) [Ip>xaBa Kao oJroBOpHa

CxXofHO HaBefleHOM, TpU Cy0OjeKTa MOTY, OMIO TOjeAMHAYHO MU CO-
NupapHo fia 6y[y OATOBOpPHA 3a LITETHE NMOCTYIIKe KOHTPOJIE JIeTa — IpyKaBa,
KOHTpOJIa JIeTa U Ba3AyIIHM IpeBo3mial (aBro-mpeso3uial). [JpxaBa Kao
IIPaBHO /NIie je CYOjeKT Koju MMa M3BOpHa opjairhema y IOC/IOBUMA KOH-
TpOJIe JIeTera. 3aBUCHO Off OpraHysalyje, OHa Te CBOje IOCTIOBE ITOBepaBa
CITy>X01 KOHTpOJIe JIeTa Koja, Kako je Beh youeHo, MOXe Jia fienyje y OKBUPY
Ip>KaBHOT, yIIPAaBHOL, arapara, a Moke /ja Oyze ¥ IpVMBaTHOIPAaBHY Cy6jeKT
KOMe Cy MoBepeHa (IpXaBHa) oBanihera y TOCTOBMMA KOHTpoie eTa.”’ Y
CBAaKOM CJIy4ajy, Ap>KaBa oCTaje HajgpeheHa (Mare Way BUle) CIy>KOU KOH-
TpOJIe JIeTa 1, CXOFHO TOMe, HePeTKO Ce Y TeOPMj!U U 3aKOHONABCTBY oapebhyje

26 300, un 170 cT. 1.
27 300, un. 170 cT. 2.
28 Bpauko A. Jlybapna, Pagro tipaso, Beorpap, 2012, 604 u game.

29 VHTepecaHTHa je OJUTyKa jeJHOT aMepMYKOT CyAa y TyxO6m omreheHux us Basmgyxo-
IUIOBHE He3Tofie TPOTHB Jp>KaBe 360T MPOIIycTa CIyxbe KoHTpoe aeTa. 2000. ropyHe y
6mu3uHM MydureHcKor jesepa y CAJl moruno je o cyfapa y BasayXy [Ba LMBUIHA Ba-
3IyXOIUIOBa yCTIef Tpeliike CIyxbe KOHTpose eTa. [peliika KOHTPOIe 7IeTa Ce cacTojana
y TOMe ILIITO je U3[ajIa JO3BOIY fa 06a Ba3AyXOIUIOBA MOTY Aa CIeTe, a CIyXOEeHUK KOH-
TpOJle /IeTa Huje IPUMeTHO a Cy Ta ABa BasAyXoIIoBa M3y3eTHO 6mu3y. Tome je gompu-
HeJIo JIONATHO Jia KOHKPETHAa aepofipOMCKa KOHTPOJIa JieTa Himje MMana pajap, Beh ce
OCIamana Ha YyJIHY BUIBMBOCT CTy>XOEHMKa KOHTPOJIE JIeTa ¥ PAfiiio Be3y ca MOoCafioM
Ba3[yXOIIOBA. YIJITABHOM, HECIIOPaH IPOIYCT KaKO KOHKPETHOT CTy)6eHMKa KOHTpPOIIe
JleTa, TaKo U y OpTaHM3aIMj| KOHTpOJe JieTa (y CMUCTY Ja aepoApOMCKa KOHTPOJIa Hilje
IocefioBasa pajjap) Hije JOBEO Y CYICKOM MOCTYIIKY /IO HBUX0BE OfTOBOPHOCTH, a HU JIO
OTOBOPHOCTH caMe Ap>kaBe. O6pasoxerse je, MOX/a, BUIIIE HEro HHIUIHO, 4 CACTOjaIo
ce y TOMe [ja KOHKpeTHa CIy>kba KOHTpose eTa Huje 61a feo agmuuucrpanuje CAJL
Kao ApkaBe, Beh je 6mIa 0 yroBOpy aHra)XOBaHa, TO jeCT [OLIIO je KO IpMBATH3AIije
cy6jexta KOoHTpoJIe eTa. 360r Tora mTo Huje feo agMmunHucrpanuje CAJl, omnydeHo je
Jla p>kaBa He OfiroBapa 3a IIPOIYyCTe TaKBe KOHTpose yera. JeTamHuje o cnydajy Col-
lins v. US mocTynHo Ha appecu: https://caselaw.findlaw.com/court/us-7th-circuit/1407569.
html, 20. 11. 2025.
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Kao jeZIMHO MM jefHO Off OfTOBOPHMX /IMIIA 3a IITETHE pajiibe KOHTPOJIE Jie-
1a.’’ TIpemMa TOMe, TOCTOjM HEKONMKO JOKTPUHAPHNMX CTABOBA O TIONIOXKA]y
IpKaBe Kao Moryher oaroBopHor cy6jekra 3a MOCTyIKe KOHTPOJIE JIeTa.

IIpBO CcTaHOBMINTE je O APXKABM KO Kpajike OTOBOPHOM Cy0jeKTy 3a
nocTymnke KoHTpose neta (eHrn. The state’s ultimate liability doctrine). OHo
ozpebyje Ap>kaBy Kao IpBY ¥ IIOC/TIEAHY OATOBOPHY 3a IIOCTIOBE KOHTpOJIE
7eTa, alMM je Ta OATOBOPHOCT CaMoO Y TOJ/bY T3B. YCKTaheHOCTM IoC/IoBama
(enrn. compliance function), umajyhm y Buay Aa joj je ocHoBHa obaBe3a fia
CBOje IpoINCe y LMBIIHOM Ba3AyXOIUIOBCTBY yCKIayu ca MehyHapogHuMm
KOje je MpUXBaTuIa U KOjU ce JOHOCE Y OKBUPY OpTraHM3alyja Yijy je YIaH.
Tako, npema u. 28 Ynkamke KoHBeHIje 1944 np>kaBa je y IOYETHOM KOpa-
Ky JIy’KHa Jla OpTaHu3yje MOy3aaHy yCIyry KOHTpore eTa.>> AKo TO He yun-
HJI, OHA je O[TOBOPHA, ajli CaMo IjeHTpanHoj, MehyHapongHoj opranmsaumjn
IVBUTHOT Ba3IyXOIUIOBCTBA, Y OKBMPY IopeTKa MehyHapomHor jaBHOT mpa-
Ba, a/I He U Y OKBMPY K/IaCMYHOT rpabhaHCKOr IpaBa 3a IITETy KOja je Ipo-
y3pOKOBaHa ycJef JIollle OPTaHM30BaHe CTy>kKOe KOHTpO/e JIeTa, OJHOCHO
IeHNX Ipemaka. Jlenyje ga TakaB MOJie/ IpXKaBHE ,,0ATOBOPHOCTH IIOCTOjU
y TO3UTUBHOM CPIICKOM IIPaBy, ¢ 0063MpOM fia He II0CTOje U3PUINTA IIPaBIIa
o rpabaHCKOIpaBHOj OIrOBOPHOCTM 3a IOCTYIIKE KOHTpOJe eTa, Beh camo
IIOMeHYyTa IpaBMIa 0 ycKaaheHocTyn nmocnoBama jpxkase ca MehyHapogHumM
IpaBIINMa, YMMe Ce, YOIIIITe, He 3a/Ia3/ y M0/be OfIITETHOT IIpaBa.

Jlpyro cTaHOBMIITE CE€ CAcTOju y TOME Jia p>)KaBa MMa yJIOTy IpPBEH-
CTBEHO OATOBOPHOI JIMIIA 33 ILITeTe yC/Iel IOCTYIaKa KOHTPOJIe JIeTa, Ipu

30 VsBopuiuTe TAKBOM CXBaTamy Ce Ha/lasu y TOME fia je y MOYETHUM, PasBOJHUM Je-
LieHMjaMa LUBWIHE aBujalyje Ap)KaBa CKOPO IIO IIPaBUIY YBeK O1la OCHMBAY CIIyXGe
KOHTpoJle jeTa Bpurehyu Haj HOM IOTIYHY KOHTPOTy (Of KafpOBCKe, TEXHMYKE [0
¢buHaHCHjcKe), a yjenHo je 61a U jefuHM Cy6jeKT KOju je MCIUTMBAO IIOBUAOEHY CIIO-
cobrocT Basgyxomrosa. OTyAa ce, Kao JOTMYHO, HAMETA/IO MPABU/IO [ja ApXKaBa Oyne
OJITOBOpHA 3a CBe pajjibe KOHTPOJIE JIETa, jep OHA IIPEKO CBOjUX Ka[pPOBA, TEXHMKE I HOB-
I1a HEIIOCPENHO yTude Ha pap Te ciyxbe. Stanley J. Levy, ,,The Expanding Responsibility
of the Government Air Traffic Controller, Fordham Law Review, Vol. 36, No. 3/1968,
401-402.

31 R. Abeyratne, 21.
32 Francis Schubert, The Law of Air Navigation Services, Northampton USA, 2024, 487-488.

33 Y cpnckom 3BC (4. 14), OCTOjU M3PUYNUTO TIPABIJIO IIpeMa KOMe Cy IPYMAapHO Ofro-
BOPHM IIPY>KaolM YCIyTra y BasAyILIHOj IUIOBUAOM, a Y3 HUX jOLI aBMO-IPEBO3UOLN,
orepaTepu aepoipoMa M JApyra jMija KOjuMa IOC/IOBe y IIOITefly CUTYPHOCTY Bas-
mymHe wioBupde (eHrI. safety) mosepu Hupekrtopar. [enyje ma ce Tume He ypebyje
rpabaHckompaBHa OTOBOPHOCT 3a LITETy KOja HAcTaHe KOPMCHUIIMMA BasIyIIHOT
caobpahaja u rpehum nmuumma, Beh ynpasHonpasHa 1 ka3HeHonpasHa. HapaBHo, mpema
OIIITUM ITpaBWIMMa rpabaHcKor mpaBa, Moryhe je U TakBy OATOBOPHOCT YCTaHOBUTH, a
Ha OCHOBY IIPETXOJHO YTBpheHe ynpaBHONpaBHe ¥ KPUBUYHOIIPABHE OATOBOPHOCTH, HO
TO je CBaKaKo TeXM M Ty>XI ITyT 3a omTeheHe Koje, y OCHOBM He 3aHMMajy APYTY BULLOBU
CaHKLMOHNCamba TIpy>XKanala yelIyra y INIOBUAOU, OCUM HaKHajle IITeTe IpeMa bIMa.
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4yeMy je Ta OATOBOPHOCT peasHor, rpahanckonpasHor, obemrehyjyher kapak-
tepa (eurn. The state’s primary liability doctrine). Vlako je caBpeMeHUM OKOJI-
HOCTMMA IPaBWIHOCT Jla je KOHTPOJIa JIeTa ayTOHOMAH U Of JipXKaBe, yHe-
KO/IMKO VIV 4aK YBEIMKO, He3aBMCaH Cy0jeKT, UIaK ce Ap>KaBU MPUIINCY)Y
TpellIKe KOHTPOJIE JIeTa M3 pasjiora IITo je OHa IOBEpIIa CBOje MOCTIOBE TOM
AyTOHOMHOM TeTy u uManma Moryhroct magsopa.”® Vmajyhu y sumy ma je
Ap>KaBa M3BOPHU TUTY/IAp OB/allhema y IOC/IOBMMA KOHTPOJIE JIeTa, a CITY K-
6a KOHTpOJIe JIeTa TeK MOBEPEeHMK HeH, TUM PefOCIefioM je YCTaHOB/beHa U
OZITOBOPHOCT Ha HAuVH Ja ip)KaBa OfroBapa mpaa 3a obemreheme, a forHuje
ce perpecupa Of CBOT IIOBEPEHMKa, CIy>K6e KoHTpose seta. CTaHOBMINTE O
OZITOBOPHOCTM Jp>KaBe 3a ILITETy KOjy IPOY3pOKyje KOHTPOJ/A /ieTa je IpH-
CYTHO y TepMaHCKMM TIPaBMMa, Ipe CBEra y HEMAyKOM ¥ ayCTPUjCKOM.>>
C/IMYHO CTaHOBUIITE IIOCTOjU 1 y LIBAjIIAPCKOM IIPABY ajI/ Ca TOM Pas/INKOM
a cry)06a KOHTpOJIe JIeTa MITaK ¥IMa YHEKOIMKO ay TOHOMHUjM HOJI0XKaj LITO
ce y IOIJIefly OATOBOPHOCTY OfipakaBa TaKoO fia je KOHTPOJIA JIeTa IpuMap-
HO OJTOBOPHA 3a IITETY, a TeK aKO OHa HeMa (MHAHCUjCKUX CpefcTaBa (3a
T0), oHpa he ap>xaBa cyncuamjapHo ma oxrosapa (eHrn. The state’s subsidiary
liability doctrine). [Ip>kaBa, 1 y TAKBOM PeXMMY, IMa, CBAKaKoO, IIPaBO perpe-
ca of1 cmyx6e KOHTpOTe jieTa oo omrrehena mia obemrrern.

3) Konrpona nera kao ofgroBopHa

Hajsam, Tpehe craHoBuIITE je MOTIYHO ApyKuYMje O IpPETXOAHA
IBa, jep abommpa ApkaBy of rpahaHCKOIIpaBHe OATOBOPHOCTY 3a ILITETE
Koje IpOY3pOKyje KoHTpona jera. [Ipema memy, ciay>xba KOHTpoOsne jeTa
jé MCK/bY4MBO O[ITOBOPHA 3a IUTETY KOjy IPOY3pOKyje CBOjUM IOCTYIIN-
Ma. OHa ce cMarpa CTPyYHOM CIy>KO0M, 6e3 003Mpa Ha HeHy OpraHusa-
IIVIOHY CTPYKTYpy (y CMUCITy Ha /U je Yy OKBUPY YIPaBHOT amapara Jp)a-
Be WIN je NpMBAaTHA KOMIaHMja). 360T CTPYYHOCTM ¥ CIIOKEHOCTM IIOCTIa
KOjeM TIPUCTYMa, CIy)0a KOHTpPOJe JieTa Ceé CMaTpa jefluHO OfTOBOPHOM,
IOK Jp>KaBa Huje, 4aK, HM CYICUIMjapHO OTOBOPHA KA0 Y IPETXOHO OIU-
CaHOM LIB3jIlapckoM Mogeny. JpxkaBa he ofroBapaTy caMo ako HecaBeCHO
¥ HeCTPYy4YHO IIOBepM OBalherma KOHTPOMM jieTa. TaKBO CTaHOBHUINTE je
HajO/mDKe KOMIIAHMjCKOIIPAaBHOM IIPaBWIY IOCTOBHE IPOIieHe IpeMa KoMe
ce He OfiroBapa 3a IIOCTIOBE KOjUI CY CABECHO M HEIPUCTPACHO HOBEpeHU
cTpyuHuM muiMa (et business judgement rule).>” Monen kojum je npxasa

34 Lee S. Kreindler, ,The Responsibility of Air Traffic Control Facilities®, New York Law Fo-
rum, Vol. 13, No. 3/1967, 518-519.

35 E Schubert, 492.
36 Ibid., 493.

37  Ilojawwerve: IIpaBuio MOCTOBHE IIPOLIEHE je MPMCYTHO Y CPIICKOM HO3UTMBHOM IIPaBY
o4eB off 21. Beka u 1peyseto je us Common Law cuctema (eHri. business judgement rule).
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»0CTI000heHa” of OATOBOPHOCTM 3a ILITETHE HOCTYIIKE KOHTPOJE JIeTa je

IPUCYTaH Ha CEBEPHOAMEPMYKOM KOHTUHEHTY, ofHOCHO y CAJl 1 Kanazgm.

38

38

VI3BOPHO je MpUMEHMBO Y KOMIIAHI]CKOM IIPABY Ifie MY je LiWb f1a 0CTI060AM PYKOBOAMOLIA
UV 3aCTYIHMKA IPUBPEIHOr APYLITBA OATOBOPHOCTH aKO je OHEO OfTyKy 3acHuUBajyhm
je Ha pasyMHOM yBepery y CTPYYHOCT HEKOT JIPYTor /ulla Koje MMa IIPM3HATa 3Hamba U
BEIITHHE 3a KOHKpeTHy obmacT. IIpeMyia je mpeysuMame 13 KOMIIAHMCKOT ITPaBa, Kao 1
YHOTpe6/bMBOCT TOT TIPaBIIa y Ba3fyXOIUIOBHOM IIPaBy YIUTHA, UIIAK Ce MOXKE YOUUTH
HOAYAAPHOCT Ca OHOCOM KOjM MMa IIpeBO3WJIALl IIPEKO CBOT MUIOTa (Kao moMohHyKa)
ca cayK60M KOHTpose jieTa. HapounTo y CIOXEHUM U OTeKAHMM YC/IOBUMA JIeTeHa
KaJia je Hy>)KHO OC/IamaTi ce Ha oOaBellTema M YIYTCTBAa KOHTPOJIE JIeTa, fienyje fia je
Tajla ONPABJAHO JIa NIPEBO3NM/IAIl He OyJe OTOBOPAaH 3a €BEHTYaJHO IIPOY3POKOBAHY
IITeTy KOja je HacTa/la yCel Hesrofie. Y TaKBOj CUTYAIMju, IIpeBo3mall (II0CpeCTBOM
IIM/IOTA) Ce MOY3/a0 y CTPYUHY IPOLieHy KOHTPO/IOpa JIeTa U JJOHEO je OIIyKe Y CKIamy
ca MUIUBEHEM U YIYTCTBOM KOje je Ha OCHOBY 3Harba M3[a0 KOHTPOMIOP yieTa. 360r Tora,
TaKBa OJIIyKa, MAKO je Y HEIIOCPEIHOCTY CBOjOj IIpeBOo3noyeBa (TauyHMje BheroBor IIoTa),
OHa je MIIAK JIOHEeCEHA Ha OCHOBY MUII/belba KOHTPOJIOPA JIeTa, IITO je Ha HEeKM HAYMH
YUMHM U YCTIOB/bEHOM Off IbeTd Ha HauVH Jia je MUIIUberbe KOHTposopa jieTa 6uio condicio
sine qua non 3a JOHOIIEme OTyKe off CTpaHe myIora. Hajsaf, y KoMIaHMjCKOIIpaBHUM
OIHOCKMMA, PYKOBOAW/IAL, IPUBPEJHOr [pyHITBA }Ma BUIIE BpPEMEHa Jla NPOLEHN
TIOY3aHOCT M CTPYYHOCT MMII/beH-a CTPYYHOT /MIIA M [ja HAaKOH TOTa JIOHECe OIIyKy
koja he nmatyt mocmemuiy no Kommnanujy. CyIpoTHO, Y OMMCAHOM OZHOCY Y LIIBITHOM
Ba3/yXOIUIOBCTBY m3Mehy mmnora m KOHTpOe 7eTa, BPEMEHCKM OKBUP 3a IMIOTOBO
TOHOIIEbE OMTyKE j€ 3HAYajHO Marby, I je YTOMMKO IPUMEMBIUje IPABMUIO IOC/IOBHE
IIpOIIeHe, OFHOCHO O IIPeBO3MOoYeBOM ocnobahamy, TauHMje CBpraBamy OrOBOPHOCTH Ca
cebe, a He TepeT KOHTPOJIE JIeTa Koja je O1a 1 HajsHavYajHMj 1 YMHWIALL ([1a M MHCIUPATOp)
[OHOIeHa ONNyKe Yy YIpaB/balby BasgyXorioBoM. Mupko Bacwmwesuh, Komitanujcko
ipaso, beorpam, 2007, 144; Hebojma Joanosuh, ,[maBa IX - Iloce6HO 3HavajHa
muua®, Komitanujexo iipaso - Ilpaso tpuepegrux cybjexaiia (Heb6ojura JoBaxosuh,
Byk Pamosuh, Mupjana Pagosuh), beorpan, 2021, 171; Byk Pamosuh, ,IIpumena mpa-
BIIa TOCTIOBHe NpolieHe, Pesuja Kotiaonuuke wixone fpupogHoi iipasa, 6p. 2/2024, 9
U Jlajbe.

E Schubert, 494. MehyTum, yak 1 y moMeHyTUM Ap>KaBaMa, HEPETKO Ce CIIOPOBU OKOH-
JaBajy npecyhaMa fia je Ap)kaBa, UIAK y KpajmbeM CIydajy OATOBOPHA, a He CaMo CIIy-
x06a KOHTpOJIe JIeTa, 3aCHMBajyhy TakBe OIyKe Ha OIIITUM IPaBUINMA O [EMUKTHO]
ONFOBOPHOCTM y TpahaHCKOM IIpaBy, OGHOCHO Ha oIlITeM MpaBy u Hadenuma (Leo-
nard L. Attwell Jr, ,Government Liability for Negligence of Air Traffic Controllers",
South Texas Law Journal, Vol. 13, No. 1/1971-197, 246. u pfasbe). JenaH TakaB Clydaj
ce poromyo y 6musunu Can ®Ppanuncka y CAJl-y, rie je [OLUIO IO Tajia TePETHOT
(xapro) IMBMIHOT Ba3[yXOIUIOBA yCJIef Tpelike ClTyXOeHNKa KOHTpore jera. Ipemika
ce cacTojajza y TOMe IITO Ce MWIOTY TOT Bas[fyXOIUIOBAa HMje MPY)XIIO MPaBOBPEMEHO
obaBellTere fIa je Y PyTHU CBOT JieTa MOTPEIINo HAIPaByUBIIY OACTyNamwe (AeBUjaLjy),
a IITO je y KOHAYHOM MCXOMY [OBeNO [0 yAapa y Opmo 1 mormbuje Tpu WiaHa Mocafie
BasyxoIIoBa. ¥ KacHUjeM CyfickoM nocTynky (Hennesey v. United States), cyn je 3ay3eo
CTaB J1a je, YIIPKOC U3BOPHO]j IM/IOTOBO]j TPEUILN U YINIbEHO] JeBUjALINjU, TIPOIYLITAbE
Clama 6/1aroBpeMeHor obaBellTerba O TOj TPELIL Off CTpaHe KOHTPOJIe JieTa Ka IMIOTY
IIpefCTaB/balo OCHOBHM Y3POK Te Bas3lyXOIUIOBHe Hesrofie. CXOZHO ToMe, Cyf je
YTBPAMO Ja je KOHTpOJa JieTa, ofHOCHO fipxaBa CA]l Koja joj je HagpebeHna ogroBopHa
3a Hactany wrety. Rick Bigwood, ,The Civil Liabilities of Air Traffic Control Personnel
in New Zealand®, Aukland University Law Review, Vol. 5, No. 4/1987, 432-433.
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TakaB MpUCTyI 0 KOHTPO/M /IeTa Kao jeAMHO OATOBOPHOj Ce Y APYroj
nonnoByuHM 20. BEKa ¥ HApOYUTO y 21. BEKY YMHM OIIpaBJaHMM U3 pa3jiora Ha-
pOYMTOr TEXHMYKOT Pa3Boja U HallpeTKa y UMBWIHOj aBujanyuju. Hanme, ok
je HeKaJla yIpaB/barbe NUBUIHUM Ba3AyXOIUIOBOM 3aBUCHU/IO UCK/bYYMBO Off
CIIOCOOHOCTY 1 BEIITHHE NIJIOTA, IOTIIE je Y CAaBPeMEeHOj aByjali1jy y/Iora I-
JIOTa Yy JIETY BPp/IO YMameHa 1 MPaKTUYHO Ce CBOAIM Ha II0jadyaHy MaXby Ipu-
JIMKOM TIO7IeTalba M CIeTamba 1 npaheme 06aBelTema 1 yIyTCTaBa KOHTPO/Ie
neta. TakBa MpoMeHa je 3aCHOBaHAa y TEXHMYKOM HAIIPETKY V aBUjallVjU, ann
u obumHMjeM caobpahajy, ma ce 360r Tora eTauko 0cobbe Y aBUOHY OC/Iama
BUIIIe HA MepHe U KOMyHUKaunoHe ypehaje 1 ynyTcTBa Koja My Ia/be KOH-
TPOJIa JIeTa, a Malbe Ha COIICTBEHY YY/IHM, BU3YE/THM YTUCAK I10JI0XKaja CaMoT
aBMoHa. To je, Haj3aji, ¥ IpaBHO-TeXHMYKM ypeleHO Kao mpemasak ca T3B.
Visual Flight Rule (VFR) Ha 138B. Instrument Flight Rule (IFR). IIpema VFR
IJIOT je 3aCHMBAO CBOjy OIUIYKY y JIETy IIPETEXXHO, aKO He U MCK/bYYMBO Ha
nojanyMa Koji Cy NPUKYIUbEHM ETOBUM YYITHMM OIaKameM, 0K Ce Ipe-
Ma IFR opyiyka oHOCK Ha OCHOBY HI3a IIPETXOJHO IPUKYIUbEHUX MOJATAKA
KaKo ca ypebaja y aBuOHY, TaKo 1 KpO3 KOMYHMKAIUjy Ca KOHTPOJIOM JieTa.>”

360r TaKBOT CTamba TEXHUKe U [IpaKce y aBUjalluju, e/yje OlpaBaHO
fla 3a TpellKe KOHTpoJIe /ieTa byze rpal)aHCKONpaBHO OATOBOPHA UCK/BYYMBO
cmyxba KOHTpOJIe JleTa, a He JIp)KaBa Kao oj HajpeheHa mwm BaspyurHu
IpeBO3MIall KOjU je 1oj moppeheH Kpos mpujeM IojaTaka M yHyTCTaBa O
nety. IIpema TakBOM cxXBaTamy fp)KaBa je abonMMpaHa TakBe OATOBOPHO-
CTU jep je CaBeCHO NOBEPU/IA TAKO CIOXKEH I0CA0 CTPYYHOM OPraHy, a IITO

39  Ob6jawrerve: JleTerse y LMBUIHOj aBUjALiMji Ce HAdeJIHO 3aCHMBA Ha yIMOTpebu faBa
ocHoBHa npasua. [IpBo, Kafja Cy BpeMEHCKHM YCTIOBM IIOBO/BHY ¥ Mepy ia omoryhasajy
IVIOTY [ja CAMOCTAIIHO YIIPaB/ba Ba3[yXOIUIOBOM, Ha CHAa3M je IIPaBMUIO [ja IIMIOT MOpa
fia y9MHM CBOj Ba3fyXoOIUIOB 6e36eIHO BU/BMBUM [PYIMMA YIECHUIMIMA Y Ba3AyIIHOM
caobpahajy xao 1 fja ynpaB/ba Ha HaulMH Jja He peMeTH JIpyre yuecHukKe y caobpahajy
(yxparko ma Bupu u 6yzne BubeH — eHITL see and be seen; a 1TO ce 3acHUBA Ha T3B. Visual
Flight Rule - VFR). To moBmaun 3a co60M IMOTIYHY OfTOBOPHOCT MMIOTA 33 HE3TOXY
KOja 611 yCIenuia ycief HberoBe Tpelike y TakBUM ycnoByuMa. CyIpOTHO, Kafia YCIOBK
JleTa HUCY HOBO/bHM (a/lM M HAPOUUTO y HOCIENHUM [eKajaMa Koje Cy obemexuie
OMacOB/bMBalbe LMBUIHE aBUjalvje Kao 1 yHampeheHocT TexHmukux ypebaja), mumor
je my>kaH Jla ce OC/ama Ha YIYTCTBA U Hapefbe o6macHe KOHTPOJIE JIeTa U Jla yIpaB/ba
Ba3JlyXOIIOBOM Ha OCHOBY T3B. Instrument Flight Rules — IFR, ogHOCHO fa je y o6aBe3n
Jla ce BUIIe, aKO He ¥ IIOTIYHO, OC/ama Ha YIyTCTBa KOHTPOJIE JIeTa, a Mambe, ako He
HM Majo, Ha COIICTBEHe ONaXkaje cuTyauuje. TuMe ce, 3alipaBo, Mea HPUCTYI OATro-
BOPHOCTM 3a He3rofie y Bas[yXOIUIOBCTBY TaKo INTO ce oTBapa MoryhHocT fga ce
KOHTpOJIA JIeTa, a HeKaJ| 1 Ap>KaBa Koja joj je moBepuIa opamrhermha YIMHN OATOBOPHOM
(L. L. Attwell, 42-43). CynpoTHO TOMe, OCTOje MUILI/beEba TIPeMa KOojiMa TIpeasak ca
VER Ha IFR He Tpeba fja uMa yTuiaj Ha pacnofeny oaroopHoctu usMely koHTporne
7eTa ¥ TIpeBo3nona, Beh caMo ykasyje Ha APYKUMji PEXNM OPTaHM3aIje y yIpaB/batba
BasgymHuM cao6pahajem. Paul B. Larsen, ,,Air Traffic Control: A Recommendation for
a Proof of Fault System without a Limitation on Liability*, Journal of Air Law and Com-
merce, Vol. 32, No. 1/1966, 6-7.
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IpeMa IpaBuIy IIOCIOBHE MPOLIeHe fielyje OIpaBAaHO ¢ 003MPOM Ja OfJIyKe
JIOHOCK CTPYYHO Te/O Koje je, 300T oIlcera 3Hama M CIIOCOOHOCTH, YBEK Y
IPeJHOCTY Y OFHOCY Ha Cy0jeKTa Koje ca TaKBMM 3HamblMa He pacIoyaxe.
MebhyTnM, Kafa TaKBOI IIpaBMIa U3PUUYNTO HEMA, Heyje ONpaBIaHUM IIPK-
MEHMTHM OIIIITA MpaBIWIa O TpahaHCKOIPaBHOj OATOBOPHOCTY M HavesIa, I10-
iyt Neminem leadere, omHOCHO 3a6paHe Mpoy3poKoBamba mTeTe Apyrome.
TakaB, cKOpO MCTOBEeTaH, IIPUCTYII je MIPUMEHEH Yy €BPOIICKOM M, YOIILITE,
civil law cucremy Ha OTOBOPHOCT IIPMBATHMX Cy6jeKaTa KOjy BplIe TeXHUY-
Ky IIpolleHy crioco6HocTu 6popa 3a mnoBuaby. [Ipema mwemy He mOCTOje U3-
puUuMTa IpaBU/IA O OATOBOPHOCTYU TaKBUX, IPUBATHUX ,KOHTPOIOPA™ IIIO-
BUAOEHOCT OpOJia, a/Iu Ce ITyTeM OIIITHX Hadesa, Te Teopuje O aeKBaTHOM
Y3POKY [10/1asy O KOHTPOJIOpA TeXHMYKe MCIIPaBHOCTH Opofia Kao MpBOT 1,
moryhe je, jeqyHO ofroBopHOT cybjeKkTa 3a ITeTy Kojy mperpie tpeha numa
(myTHMIY, ommspaoun pobe, Tpeha muia BaH 6popa uTH.) ycen ynorpebe
taksor 6poga.t!

4) IpeBosmal] Kao OATOBOPaH

VcroBeTHa /OrMKa je NpuUMemMBa 1M Ha abonypame IPeBO3UOLA
0J, OATOBOPHOCTH y Clyd4ajeBMMa Ipelllaka KOHTpose ynera. Ca cBoje cTpa-
He, a mpatehn mpaBmro IFR (kajja BUA/BMBOCT y JIeTy IMIOT He MOXe Ja
OIasy CBOjUM 4Yy/IOM BMZA), IPEBO3WIAL] Ce MOCPECTBOM IIIOTA KA0 CBOT
noMohHMKa IOTIIYHO IIOy3/iaBa y IOfaTKe U yIyTCTBa Koja Jobuja of KOH-
Tpone nera. OHa je Ta Koja OpraHusyje ¥ KOOpAMHMPA MHOLITBO JIETOBA y
peaTHOM BpeMeHY U IPOCTOpY, a nocenyje ypebhaje n 3Hama koja cy y cB0joj
YKYIIHOCTH JajIeKO CYIlepMOpHMja y OFHOCY Ha 3Hama Koja MMa IIPeBO3NIalL
HOCPEACTBOM IM/IOTA Ha KOHKPETHOM JeTy. MehyTum, TakBo cxBarame je
CaMO JOHEKJIE TAa4HO, jep MAKO IIOCTOje TeHJEHIMje Ka CKOPO I1a ayTOHOM-
HOM JIETY, IIPEBO3WJIAL] j€ IIOCPENCTBOM IIMIOTA, UIIAK, KPajiby OfIyduiIaL O
CMepy ¥ HauMHY TIOKpeTa Basyyxormnosa.*? To OTKpeIbyje YMmbeHNIA fia je

40 Marija Karaniki¢ Miri¢, Obligaciono pravo, 2. izdanje, Beograd, 2024, 92-94. Taksa
je cutyanuja Ha HoBom 3enanpy Ha mpumep, KOju je Kao Ap>KaBa YIaH HajBaXKHMjUX
MehyHapopHMX opraHMsanuja y LUMBUIHOM Ba3AyXOIUIOBCTBY ¥ HOTHMCHUK mKaii-
Ke KOHBeHIMje 1944 mpema ko0joj (u1. 12 u 28) 6u Tpebano fa uma cnyx6y KOHTpo-
Jle MeTa Koja je yckimabeHa ca CBUM caBpeMeHMM TPEHJOBMMA KAaKO TEXHMYKU TaKo U
mpaBHO. MebhyTum, ypkoc Tome, Hou 3emanp Kao Ap)kaBa HeMa M3PUYUTHUX IIPABUTIA O
rpabaHCKOIpaBHOj OTOBOPHOCTM CIIY>KOe KOHTpOJIe IeTa, Beh npuMemyje ommTa mpa-
BIUIA U Hadye/la y TaKBUM CTy4ajeBuMa. R. Bigwood, 430-431.

41  N. Jovanovi¢ (2023), 93, 96-97.

42  TenpmeHIMja ayTOHOMHOCTH Y TIOKPETY Ba3[yXOIIOBA je 3aIl04YeTa ca 6eCIMIOTHUM Ba-
30YXOIUIOBMMA 4YMjM M3BOP KOHTPOJIE KpeTama JIOKU OMIO KOJ yIpaB/badya Ha 3eM/bJ
KOjU Fa/bMHCKMM IIyTeM YIIpaB/ba JIETEUIIOM, OMWIO y padyHapCKOM IpOrpamy Koju,
36M/ba, ayTOHOMHO yIpaB/ba JeTemuioM. CXOJHO TakBOj KOHTpomu ce oppebyje n
cy6jeKT Koju je OATOBOpAH 3a HACTaly LITETY Of yIOTpebe TakBe JeTeNule a KOju ce
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IpeBO3N/IAl] IPEKO NMIOTA YBEK KOHAYHM OJTy4YM/Ial] O CMEPY KpeTarba Bas-
IlyXOIUIOBA, a Jla Cy YIIyTCTBA KOHTPOJIE JIeTa, aKko obasesyjyha, umak camo
TIOTAIV KOje OH Tpe6a ja MpUXBaTH, 06pay M y CKIaMy ca muma ompryan.*
TakBa ymyTcTBa He MOTY HEIIOCPEHO Ja YIPaB/bajy Ba3ayXoIIOBOM, Beh To
YYHU MPEeBO3NIAL] IOCPEACTBOM CBOT MIJIOTA.

MebyTnm, Kao CIIOPHO OCTaje muTame Aa MM MpeBo3wIal Tpeba na
OfirOBapa M 3a TpellKe y YIyTCTBMMAa KOHTpose jera. OAroBop Ha TaKBO
nuTare, IPAaBHOM JIOTMKOM, Jenyje Bpiao oppeheH m cacToju ce y ToMe na
HpeBo3mall He 6u Tpebamo fa oAroBapa 3a TakBe IpellKe, jep 360r mpupo-
Zie opraHm3anyje 1 QpyHKIMOHNCaka caMe KOHTPOJIe JIeTa, IPeBO3NIall Huje
MOTrao HU fia 6Mpa cacTaB 1 TEXHUYKY ONMPEM/BEHOCT KOHTPOJIE JIeTa, HUTU
je MOrao a Hajsupe ¥ KOHTPOJNIIE beH paji. YIPaBO CYIPOTHO, KOHTPO/IA
JleTa je Ta Koja Hafi3upe JIeTOBe PasHMX HpeBO3WIalia KoopauHuinyhn ux un
cripevaBajyhu cymape y Ba3ayxy u Ha 3em/bu. Ha Taj HaumH ce Moxe o6pa-
3/7araTy U CTaB fia je CIy>K6a KOHTpOJIe jieTa 3a mpeBosuona tpehe nuue, a
Yije Cy LITeTHe pajiibe (aKO MX MpeBO3NIalL] JOKaXKe) JTOBOJbHE fia I'a 0C/000-
Zie of ofroBopHOCTM npeko MehyHaponHo yTBpheHe rpaHmie 3a Kojy nHade
OfiroBapa.

5) 3aK/bYy4HO O OfITOBOPHOM JIUILY

Hajsan, ako ce mMa y BMAy fAa BasgyIIHM INPeBO3WIALl ¥ CBAKOM
CITy4ajy IpUIMKOM Ba3JyXOIUIOBHe He3rofe (eHII. accident) mocraje ofroBo-
paH 3a IITeTy KaKo yTOBOPHO (IIpeMa IyTHUIMMA ¥ JPYTUM KOPMCHMI[MMA
IpeBo3a), TAKO U BaHYTOBOPHO (TpehyM nmuimMa Ha 3eM/bu), fleyje Hecrop-
HVM 7 he oH TuM nmunMMa (KOPMCHMIMMA IIPEBO3a WM IMIVIMA Ha 3eMJbM)
OUTH OATOBOpAH U 3a IITETy KOja je MPONCTEK/Ia 13 He3rofie Kojoj je M3BOp y
Jla/beM Y3pOYHOM-TIOC/IEINYHOM HU3Y y rpermim koutpore nera.”” C tum y
Besy, IpeBOo3nal; ¥Ma o6aBesy u ofroBapajyher ocurypama of cBoje oaro-
BOPHOCTH, KaKo 61 IOTeHIIMjaTHO omTeheHNM INIMMa YIMHIO U3BECHUjUM
TIPaBHM TIONOKaj Y CTy4ajy /A TajiHe y CTedaj U He MOXe jia ux obemrretu.*®

CBOZM KaKo Ha y/a/beHOT yIIpaB/bada Ha 3eM/bI, TAKO U CTBapaolja pauyHapCKOr IIporpa-
Ma ayTOHOMHe BOXIbe, a/lif, Haj3af, i BIaCHUKaA TakBe yeTenuie. CBeTucmas Jankosuh,
»IIpaBHO ypebemwe 6ecmnoraux Baznyxonnosa y Permrybnuuy Cpouju, Liber Amicorum:
apogecop gp Mupko Bacumwesuh (ypennuk Hyman Ilonosuh), Beorpap, 2021, 293 n
naspe, 300 n game.

43  @G. Petrovi¢, 286.

44 Monurpeancka KoHBeHIMja 1999, wi. 21 cT. 2 Tau. 6.

45 Molgorzata Polkowska, ,,Some observations on civil air carrier liability in internatio-
nal air carriage - accident damage and jurisdiction®, Uniform Law Review, Vol. 15,
No. 1/2019, 109-112.

46  3000CIIBC, un. 27.
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To mape 3Haum, fa Yak U aKoO je M3BOPHO KOHTPOJIA JIeTa jeAMHY Y3POUHUK
He3rofie M ILITeTe KOja MOCIeAUYHO HacTaje, MpaBHO je ypebeHo ma mpeso-
3unal; 06jeKTUBHO ofrosapa 3a Ty mreTy (o MehynapopgHo yTBphene rpa-
HuLe), 6e3 003upa Ja /I je OHa MIPOY3POKOBaHA KOPUCHUIIMIMA IIPEBO3a MU
tTpehuM muuma Ha 3eMJbIL.

Y cny4ajy fa je oHa HpOy3pOKOBaHa KOPMCHUIMMA IIpeBO3a, Ipe-
Bo3miall he MM Tajja ofroBapaTy CKOpPO Ila alcoayTHO 00jeKTMBHO (ca
Moryhuaomhy ocno6olema oIroBOpHOCTY CaMO aKoO Cy je caMy KOPMCHUIIN
JleTa MpOy3poKoBamyu) fo omire, MehyHaponHo, yTBpheHe rpanuie onro-
BOpHOCTU TIpeBo3nona (o 151.880 moceOHuX npaBa Bydemwa). JeanHo 6u 3a
[I0Ka3aHy IITeTy IpPeKO Te TPaHMUIe MOTao Ja ce OCI000AM Off OATOBOPHO-
CTM aKo 6M JoKasao fia je y3pok LiTeTe paimwa Tpeher muua, ykpydyjyhn
U pajby KOHTpOJIe jIeTa ako Oy ce Ta ciy>k6a cmarpana tpehum mumem, a
He TIpeBo3MoYeBNM noMohumkoM.*® Y Tom crydajy, mpeBosunar He 61 610
OZITOBOPAH 3a Ty, IPEKOTPaHNYHY IITETY, alu OCTaje HeopgpeheHo Ko 6u 3a
»y onrosapao. Kako je MonTpeancka koHBeHumja 1999 (anmm u gpyre koje
ypebyjy obmuraumone ogHoce y BasmyumrHoMm caobpahajy) y mormeny csor
ypebema orpaHnyeHa caMo Ha IpeBO3NOIlE, a He U Ha Jipyre CybjeKTe, TaKo
oHa camo oxpebyje (Taunuje ypebyje) curyaumje y xojuma je mpesosmary
OZITOBOPAH M y KojuMa Huje, He oapebhyjyhu na je Heko apyro nuie ofroBop-
HO KaJla IpeBO3Iall Huje ofroBopat. Jlemyje fa je Iy/b HaBefeHOT IIpaByIa
MoHTpeascke KoHBeHIMje 1999 caMo Ja y4MHY IIPeBO3NOLA CI0O0SHNIM Off
OZICOBOPHOCTH, a He ¥ Ja Offpefiyl KO CHOCY OATOBOPHOCT 3a IITETY, IpakK-
T4yHO fenyjyhu fa he mretHy mociaemuuy CHOCUTH MuIie KOje je OHa M I0-
ropuia (aHaXpoHO (PPaseoIoONUIKO PeUeHO ,,C/Tydaj MIKOAM OHOT KOTa 3TOfu ).
[Toxymaju ma ce Ha MehyHapoZHOM IIaHy ypemu OATOBOPHOCT KOHTpOJIe
leTa ¢y octam 6esyCIelHy jouI off mpefiora ApreHTuHe u3 1983. rogute y
BU/y HaupTa MehyHapoaHe KOHBEHIIVje O OATOBOPHOCTY CITy>KOe KOHTpOTIe
nera.*” Tako ce Ta BpcTa IpaBHMX OJHOCA Ha MehyHapOHOM IUIaHY YMHM
HeypeheHOM 1 mpemnyiTa Hal[MOHATHUM 3aKOHOZIaBCTBMMA, a LITO Ca CBOje
CTpaHe yTu4e Ha HEIOTPeOHY Pa3HOBPCHOCT U IPAaBHY HEM3BECHOCT. Y TOM
CMICITy Ce IPUIMKOM ofipehuBarmba OfrOBOPHOT IMIIA YMHY IIOBpAaTaK Ha Jy-
aJINTeT Jp)KaBa-KOHTPOJIA JIeTa Kao Moryhe ofroBOpHM ¥ 3aBUCHO Off MOJie/a
KOjU je HaIMOHA/MHMM IpaBoM ypebeH, kao oarosopuo nuie he 6utn min
Ap>KaBa MM KOHTPOJIA JIeTa.

47  C.Jankosuh (2023), 82-89, 272-274.
48 Mourpeancka KoHBeHIMja 1999, €. 21 cT. 2 Tau. 6.
49  G. Petrovi¢, 271.

547



Cserucnas JaukoBuh (ctp. 525-551) ITull 4/2025

VII 3akmydax

ITponanasehn oxroBop Ha muTame Koje e Tpeba fa 6ye OArOBOPHO
3a IITeTHe pajibe 3eMaJ/bCKOT 0c0o07ba (Koje ce y CMUCITY OBOT pajia CBOAM Ha ae-
POAPOMCKO 0co6/be U CITy>k6y KOHTpOJIe JIeTa), MOLUIO ce Off Moryhe ofroBop-
HVIX JIMLA Y BUAY TIPeBO3MOLIA, aePOPOMCKOT 0C00/ba, KOHTPOJIE JIeTa 1 [prKa-
Be Kao Ha/]30PHOT opraHa. Vimajyhn y Buny gemimudny mpasHy ypebeHocT oBe
obmacTy, nnak ce ogpeheHN HeclIOpHY 3aK/by4ak Moxke n3BecTi. OH ce cacToju
y TOMe Jja 3a LITeTe Koje HacTaHy yclen Hesrofie (MM LITeTe Ha IMPT/bary Koje
HACTajy IPELIKOM aepOAPOMCKOr 0co0/ba), aBUO-IIPEBO3NIAL] OATOBapa CKOPO
IIa aliCOTy THO 00jeKTUBHO JI0 OIIITE YTBpleHe rpaHiiie leroBe OArOBOPHOCTIL.
TakBa meroBa OffrOBOPHOCT IOCTOjM YaK M aKO je HEMOCPeaH Y3pOK IITeTHe
TIOCTIETNIIe Y PajiEbyl 3eMa/bCKOT 0CO0/ba, a He M HerOBOT JIMYHOIL, JIETAYKOT,
oco6pa. I[IpeBo3umary ce TakBe OATOBOPHOCTH Ocobaha jenuHo 3a mreTe Koje
y M3HOCY IIpeMalllyjy OIIITe yTBpheHy rpaHuily mberope oaroBOpHOCTH (Y T3B.
APYTOM CTelleHy) M IIOf YCIOBOM fla JIOKaXe Ja je Y3pOK IITeTe y pajmama
tpehux muma. VicTroBpemeHo, TakBe OATOBOPHOCTM (Y APYTOM CTEHeHy) ce
ocnobabha moka3oM ypemHOCTH (TO jecT OfiCyCTBOM KpUBMIIE) Y UCIYHaBamby
cBojux obaBe3a (Kao 1 o6aBe3a CBOjuX IOMONHNKA), 8, KOHKPETHO 1 Haj4elhe,
oco6/pa KOHTpOIe eTa. To 3HauM a mpeBo3mal uMa obaBesy a HaflokHabyje
IITeTy [0 ofpeheHe rpaHMIle M UMM je HELOCPEIHM Y3POK Y Pajiibi, TA4HMje
Tpely, KOHTPOJIe JIeTa, a fia je ce ocnobaha camo 3a M3HOC IITeTe KOji IIpe-
Nasy Ty TpaHuly (IIpeBO3MoYeBe OATOBOPHOCTH) ¥ IIOJ| YC/IOBOM fla HOKaKe
OpYDK/BUBO NOHAIIAMbE CTY>KOEHMKA KOHTPOJIE JIeTa.

MebyTnm, Takap 3aKk/pyd4aKk MOXKe Ja OIICTaHe CaMO aKO ce CIIy-
x0a KOHTpOJIe jIeTa MOXKe CMaTpaTy IPeBO3VOYEBMM IIOMONHMKOM Ipu
UCHybekhy 006aBe3e IMpeBo3MoOLa. Y CYIPOTHOM, TaKBa pajiiba O6u Moria aa
ce cmarpa u papmoM Tpeher nuija (Ha Koje IpeBO3MIALl CBOjUM pajbama
He MOXKe Jla yTu4e) y KOM CIy4ajy ocTaje Heypebeno un Heompebheno ko onro-
Bapa 3a IITETY Koja Ipeasy yTBpheHy rpaHuIly peBo31oYeBe OrOBOPHO-
cru. Jlenyje fa 61 Ty OArOBOPHOCT Tpebaso fa Mpey3My ApkaBa M KOHTPO-
na nera, 6e3 063upa Ha Behy WM Mamwy caMOCTATHOCT M IIPUBATU30BAHOCT
cmy>x6e KOHTposle jeTa off fipxkase. ITomTo He MOCTOje M3pUUYNTA IIpaBMUIA
0 TOMe, OIPaBJAHUM Ce YMHU IPEeJIOKUTH NPABUIO IO KOoMe Ou cmysx6a
KOHTpOJIe 7leTa (aKo je OfBOjeHN IpaBHM Cy0jeKT) caMOCTATHO OfroBapa-
/a 3a CBOje rpemike (OZHOCHO IpellKe CBOjUX 3allOC/IEHNX U IOCTEHMKa), a
Ia 6u, y KpajibeM CIydajy, Ap>KaBa CyNCUANjapHO (a MOXKZIA YaK M COMMAAp-
HO) Tpebaya fia jeM4M 3a U3BplIeHe 0OaBe3e (Ha HAKHAJY LITeTe) KOHTpPOJIe
neta. TakBuM, jacHuM ypehemwem 61 ce JOIpPUHENO IMPaBHO] CUTYPHOCTHU U
ozpebeHocTy Kako akTUBHO (y CMUCTY IyTHUKA, KOPUCHNKA IIpeBO3a yoII-
mte u Tpehux omrehennx nmia), Tako M MACUBHO JIETMTMMUCAHMX JIMIIA
(y cMmcny mpeBo3molia, KOHTpOJIe JIeTa, aepofipoMa M Ap>KaBe Y KpajibeM
CIy4ajy) y CIy4ajy LiTeTa Koje HacTajy Y LMBWIHOj aBMjallVijul.
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LIABILITY OF AIR CARRIER FOR THE ACTS
OF GROUND HANDLING AND AIR TRAFFIC
CONTROL PERSONNEL

Summary

In the article, the author considers the potential liability of various subjects
for the acts of ground personnel included those involved in ground handling
and air traffic control personnel (ATC). Basically, the author researches the
liability of the air carrier for its servants, determining the personnel of ground
handling and ATC as servants. But, having in mind that these servants are,
as a rule, independent from the carrier (not only as independent contractors,
but in an ordinary way, from its control), it is necessary to determine who is
legally responsible (in the civil law legal framework) for the mistakes of ground
personnel.

There can be many solutions — from the exclusive and separate liability
of the air carrier (or some of the ground personnel) to the joint liability of
the carrier, state and, ATC as a subordinated subject. The author proposes a
two-step liability solution for these situations. In the first step, the carrier should
be exclusively and only liable, but this liability should be limited. In the second
step, for any remaining damages not covered in the first step, the state or ATC
should be liable, either separately or jointly, depending on which party had
crucial control over the process.

Key words:  Air carrier. — Airport personnel. - Air traffic control. - ATC. -
Liability of ATC.
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Cakerak

Y pagy cy objawrwenu tpupoga (cywiiuna) guiutantol cagpiaja u

Ppa3nuMUiliy HAMUHU HA KOoje ce tume THpIyje Kako Ou ce yilepguio ga au OHu
3a Beuky konsenyujy o mehynapoguoj tpogaju pobe 3aucitia upegciiasmwajy
»3EMbY Uyga“ unu camo goHeksie ,UCKpUBbEHU 0gpa3™ Ho3HATHOT OKPYiHetba.
3axmyueno je ga, uaxo je ona Upuiipemana u KOHA4HO 3aKbyUeHa y Pelailius-
HO paHoj ¢asu paseoja guiuiliante iexHosnoluje, yceojeHu u3pasu u ogpegoe
He uckmwyuyjy moiyhHocili weHe UpumeHe U Ha KacHuja gocitiuinyha wexHo-
nouike (p)esonyyuje. Heiiocitiojarve gedpunuyuje pobe iiokasano ce o80mHUM
3a paseoj gunamuurol iojma. Ocum WpaguyuoHante pobe, y CMUCLY cilieapu
Koje cy y 8peme UCTOpyKe HeCHOPHO THlesiecHe U ioKpeliite, toume cy 00yxeaheHu
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Beuka xoHBeHIMja 0 MehyHaponHoj mpopaju pobe y ,3eM/byu [urnTanaux] ayma“

u pauynapcku apoipamu (u gpyiu guiuitantu cagpxicaju), 6e3 063upa ga nu cy
citiangapguu unu apunaiohenu tocebHum toiipebama ogpeheHoi KOPUCHUKA,
U Ha Koju Ha4uH ce uctiopy4yjy (Ha tpumep, Gyiiem Gucka UnU eneKiipoH-
cKu, lyiiieM UHIiepHelia), anu U ,cuposu " quiutianiu nogauu. Ykazaqo je u
ga apunuxom ogpehusara tipasHe upupoge yiosopa Ha 0cHO8Y Kojel ce 8puiu
uctiopyka He tpeba u3soguitiu OUWITU 3aKby4aK, eell UCAUlaliu céaKu
cyuaj oHaocoo.

Kmoyune peuu: Koneenuuja Yjegurenux nayuja o yiosopuma o mehyHapogHoj
apogaju pobe. — Poba. — Ilpogaja. - Viciiopyxa guiuiiantor
cagpxcaja.

I YBop

Kapa je KonBennuja YjenumeHnx Hanyja o yropopuma o MehyHapogHoj
npopaju pobe (mame y Tekcry: beuka konBeHnuja v Konseniuja) npumnpe-
MaHa ¥ KOHAYHO yCBOjeHa,' TaHaITmha TeXHOIONKa 1ocTurHyha mocTojama cy
caMo y fienmnMma HayuHe ¢antactuke. HecnyheHo moBesuBame MaTepyjanmHoOr
(pusuuxor) W AMTMTaMHOT CBeTa’ M pa3BOj MHTepPHETa KAaKBOT JIaHAC
TII03HajeMo, TaKBM J]a TOTOBO IIPKOCE pa3yMeBamy, OMOTYNI/IN Cy CTBapame
OpOjHUX HOBMX IPOM3BOAA KOjU Cy IOCTAaly HEW3OCTAaBHY [e0 CBaKOA-
HEBHOT JKMBOTA I IIOCTIOBaba, CKOPO CBAKOTa M CByfa y cBeTy. bp3 (1 He-
IpeKNJaH) PacT HBUXOBOT IIPUBPESHOT M OMIITE[PYLITBEHOI 3Hayaja, Koju
IpeBaswIasy [p)KaBHe TpaHMIle, HA[MAIINO je YIOpPelHU pa3BOj MHOIMX

1 KonBenuuja Yjemmenux Hauuja o yropopuma o Mehynaponnoj npopaju pobe (United
Nations Convention on Contracts for the International Sale of Goods; name y ¢pycHoTama:
Beuka koHBeHimja iy KonBeHiuja) 3ak/pydeHa je y beuy 11. anpwaa 1980. rogue,
HaKOH BUIIETOAUIIET Pajia Ha BeHOM HalpTY Koju je ciipoBefieH Y okBupy Kommucuje
Yjemumennx Hanuja 3a MehynapopHo TproBuncko mpaso (United Nations Commis-
sion on International Trade Law - UNCITRAL). Ctynuna je Ha cHary 1. janyapa 1988.
ropure. Peny6muka Cp6uja je jemHa ox 97 mpxxaBa yrosopHuia. Bup. United Nations
Commission on International Trade Law, United Nations Convention on Contracts for
the International Sale of Goods, Vienna, 1980 (CISG), soctynHo Ha agpecu: https://un-
citral.un.org/en/texts/salegoods/conventions/sale_of_goods/cisg/status, 28. 9. 2025.

2 Am ¥ BNXOBO pas[Bajame ycie[ IpoMeHe HMPBOOMTHe IIOCNIOBHe Ipakce Bopehux
TeXHOJIOLIKMX KOMIIaHMja, Hajiupe y CjenumenuM AMepuyukuM JIp>kaBaMa, IpeMa Kojoj
cy xappsep u codreep Hybenn ,y makery“ Bug. Hiroo Sono, ,The Applicability and
Non-Applicability of the CISG to Software Transactions®, Sharing International Commer-
cial Law across National Boundaries: Festschrift for Albert H. Kritzer on the Occasion of
his Eightieth Birthday (editors Camilla B. Andersen, Ulrich G. Schroeter), London, 2008,
512; L. Scott Primak, ,,Computer Software: Should the U. N. Convention on Contracts
for the International Sale of Goods Apply? A Contextual Approach to the Question’,
Computer/Law Journal, No. 2/1991, 214.
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PaHUjUX TEOPMjCKMX MOCTABKM ¥ NMPAaBHUX CXBaTama. ,IIomTO Cy rpaHuiie
HallleT je3aMKa IPaHuIle HalleT cBeTa, 6110 je Temko mpoHahu MecTo OBak-
BUM ,,JIaMeTHUM WM ,,[TOBe3aHMUM * ypebajuMa, amyu u caMOCTaTHUM IWUTH-
TamHUM TIponsBonuMa (codTeep),’ y moctojehem npasrom okBupy.* Y ToM
CMICITY, je[{HO Off MHOIITBA INTama Koja ce ca ITIUIITA IpaBa II0CTaB/bajy
je Ia u ce Ha yTOBOpe Ha OCHOBY KOjUX Ce OHM MICIIOPYYYjy MOXKe, ¥ Y KOjuUM
cry4ajeBuMa, NpUMeHUTH beuka koHBeHIMja.

Oprosop je cnoxxen u 3aBucu of, ogpehema npaBHe npupope (KoH-
KPEeTHOT) YyroBopa I IIpeIMeTa WUCIOpyKe. Pelleme JIOTMYKM IIPETXOAU
OIyLM O APYTUM, IIABHUM NMTamMMa Koja OM MOITIA [ia ce IIojaBe, Ia je
TIpeKo MoTpe6Ha M3BECHOCT® Kako 61 ce 06esbemyme TPrOBUHCKA ONPKI-
BOCT 1 IIpaBHa KOXEPEHTHOCT. 3Hauewe u3pasa poba u mpopaja Huje (Io-
sutuBHO) onpehero y Beukoj kousenumjn.® Yormmrerno ropopehn, y cmucny
Konsennuje, pobom ce cmarpa CTBap Koja je y BpeMe UCIIOpyKe' Te/lecHa U

3V cBoM HajumMpeM 3Hauemwy, codprsep (eHITL. software) 06yxBaTa cBe IUTUTANHE CafpKaje
Koje KopucTu u obpabyje padyHapcku cucteM. Y yxeM CMIUCTY, COPTBEp je CMHOHUM 3a
Iporpam, Koju ce, 3ay3Bpar, fieuHNIIe Ka0 MOTIYH CKYIl Hapef0y padyHapy Ha KOju
HauMH Ja M3BpInaBa ofpeleHe 3afaTke. Y3 M3BeCHA yOIIUTaBarba, AUTUTATHI CafpXKaj,
codprBep U pavyyHapcku mporpam y pagy he 6ury xopumhenu xao mspasu 3a mcry
110jaBy, [OlaTKe KOj! Ce IIPOU3BOJIe 1 UCIIOPYUYjy Y AUTUTAIHOM OOJIVKY.

4 Bup. Trevor Cox, ,Chaos versus uniformity: the divergent views of software in the Inter-
national Community*, Business Law International, No. 3/2000, 359.

5  OrknamameM CyMibe y TO Koju he ce mpaBHM cuCTeM IIpMMEHNTH U Temkoha y cHaa-
e’y ca HeNO3HaTMM CTpaHMM IpaBoOM IIoclemryje ce MebyHapomHa TproBuHa.
HakoH ycBajama jefHOOOpasHMX IIpaBMIa, BPXOBHM L Tpeba fa Oye HUXOBa Ipa-
BI/IHA IIPUMeHA ITyTeM ayTOHOMHOT TyMadersa. VI 0O6pHYTO, He Tpeba HO3BONMUTH fa
HaIMOHa/IHe Ipelpacyfie OCyjeTe jefMHCTBEeHy IpuMeHy. To He IOfpasyMeBa HOTIYHO
HOB, PEBOJNYLMOHAPHM MeTOf, Beh HafHaIMOHA/IHY CHMHTe3y Koja, Bojehy padyyHa o
mebyHapopHoM kapakrepy KoHBeHLuje, objenumyje IojenyHauYHe HaulMHE TyMademba.
Ako 6m ce xBanmudmKalMja MpenyCTHIA HALMOHANTHOM (YHYTpallibeM) MpaBy, 00uM
npumere Konseniyje Morao 6u 6utu pasnuunro ogpeben. Bup. Frank Diedrich, ,Main-
taining Uniformity in International Uniform Law Via Autonomous Interpretation: Soft-
ware Contracts and the CISG®, Pace International Law Review, No. 2/1996, 312; Stefan
Kroll, ,Selected Problems Concerning the CISG’s Scope of Application’, Journal of Law
and Commerce, No. 1/2005, 40; Beuka koHBeH1uja, [Ipeambyma u . 7.

6  Hwuru je TO IOKYIIAHO y BEHO] ,3aKOHOJABHOj MCTOpUju‘. Y Wi 2 M 3, U3pUUNTO je
IIpomnucaHo (360r pa3nMunTHX pasyora) ga ce KoHBeHIMja He IpuMembyje Ha ofipehene
[IpaBHE MOCIOBE, Off KOjux 61 ce 6GapeM HEKM MHade MOIIM CMATpaTy HpofiajoM pobe.
Vckpydemwe ,Ipofaje enekTpuuHe eHepruje (Wi. 2 Tay. ¢) He MOXKe ce II0 aHATIOTUjI
IIPYIMEHNTY Ha YTOBOPe O MCIOPYLM SFUTUTAIHOT Cafpkaja. EnexTpudHa eHepruja Huje
o6yxBahena BeukoM KOHBEHI[IjOM KaKO 61 ce usbere beHe pasmnduTe KBanudukammje
kao Mmoryher mpenmera mcmopyke. Bup. E Diedrich, 319. Vm. Arthur Fakes, ,The
applications of the United Nations convention on contracts for the international sales
of goods to computer, software, and database transactions®, Software Law Journal, No.
4/1990, 586, 588.

7 Ilpecyma OxpyxxHor cyna y ®opnujy op 16. debpyapa 2009. rongune, Officine Maraldi
S.p.A. v. Intessa BCI S.p.A. et al; IIpecyna OxpyxxHor cyga y ITagosu op 25. ¢pebpyapa
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nokpeTHa,’ 0K je pojiaja y3ajaMHM YroBOP KOji je yCMepeH Ha pasMeHy po-
6e 3a 1eny.” Mako je BUX0OB 06yXBaT MMUPOK, TOTPEGHO Ta je T0IATHO OCBeT-
Ty, riegajyhn ,Kpos ornenano” u y3umajyhm y 063up nocebHa obenexja
OMTUTATHUX Cafip’kKaja M pasnMyuTe HauMHe Ha Koje ce mwuma Tpryje. Kako
6u ce mcnmramo fa M OHM 3a Beuky KOHBEHLMjy 3alMCTa IPECTaB/bajy
»3€M/BY UyZla“ MIU CaMO JOHEKJIE ,,ICKPUBIbEHY OfIpa3“ IO3HATOT OKPYKekba,
HOTpeOHO je 60/be UX padyMeTu. Y TOM LMY, Y Pajy ce BpLIM BOCIOjHO
pasMarpame, HajIpe y Be3! ca II0jMoM pobe, a 3aTUM ¥ YTOBOPa O IPOAAjuL.
OBo je HEONIXOMHO, jep je eBeHTyaTHM IPEeHOC CBOj/HE IPABHO IIOCMATPAHO
He3aBUCHO INMTabe U He yTUde Ha MOTyhy IOYeTHy KBa/IMpUKALW)jy AUIU-
TaJIHOT cajip>kKaja Kao pobe.

II Iururannm cagpkaj Kao poda y cMucimy
beuke KoHBeHIUTje

Hepoymuily y Be3u ca IpaBHUM CBPCTaBameM JUIMTATHOT CafipXKaja,
HajIIpe padyHAapCKOI IIpOrpama, M3asyBajia je HeMOTyhHOCT Ja ce HeroBo
mocTojame yTBpIY wyoM nompa.'’ 360r Tora je y moueTky cMaTpa po6om
caMo aKo je 610 cajipxaH (cadyBaH) y MaTepujaTHOM Meujymy,'! 6es 063m-
pa Ja /M je OH CIY)KMO VMICK/bY4MBO KaoO IHPEHOCHUK MM je ca JUTUTATHUM

2004. roauue, 6p. 40552, SO.M.AGRI s.a.s. v. Erzeugerorganisation Marchfeldgemiise
GmbH & Co. KG; Ilpecyna AnenanmoHor cyfa y Ipeno6ny ox 26. anpuna 1995. ropuse,
6p. 93/4879, Marques Roque, Joaquim v. S.A.R.L. Holding Manin Riviére.

8  3a pasnuKy Of TEKCTOBa Ha €HIVIECKOM je3VKY, y (paHIyCcKOj Bep3uji ce m3pas poba
(dbpanu. marchandises) ynorpebmaBa camo y beukoj KOHBeHIMju, JOK je y XalIKuM
jemHOOOpa3HUM 3akOHMMa U3 1964. roguue xopuinheHa CHHTarMa TeJIeCHM HOKPETHIU
upenmetn (dpani. objets mobiliers corporels). Vlako MOXXfa MOTHBMCaHA >Ke/BOM [a
ce mpoHabe Hojam Koju je mMoropHUjM 3a TyMademe y MeyHapOZHOM KOHTEKCTY, OBa
U3MeHa ce He CMarpa CyLITMHCKOM, Beh camo Tepmmuomomkom. Bup. Franco Ferrari,
»Specific Topics of the CISG in the Light of Judicial Application and Scholarly Writing®,
Journal of Law and Commerce, No. 1/1995-1996, 64, 65; E Diedrich, 320, 321.

9 Omuc mpouctuye mocebHo u3 ofpenaba o obaBesama mpopaBna (wi. 30) u Kymna
(w1. 53), amu U 13 eKOHOMCKe QyHKIHMje (CYLITHHE) IPaBHOT II0C/IA, KOja MpefcTaB/ba
3HaYajaH IOKa3are/b 32 pasrpaHMyelbe IPOJaje y OGHOCY Ha Apyre yrosBope. Bup. Inge-
borg Schwenzer, Pascal Hachem, ,,Article 1% Schlechtriem & Schwenzer Commentary on
the UN Convention on the International Sale of Goods (CISG) (editor Ingeborg Schwen-
zer), 4™ edition, Oxford - New York, 2016, 30; F. Ferrari, 51-52.

10 Kako je TO TpaXuIo pUMCKO IIpaBo (J1aT. res corporales eae sunt, quae sua natura tangi
possunt), a YMHM Ce Jia je Off TOTa HEelITO OIICTAJIO U 10 AaHac. [la je Heka Mepa Te/IeCHOCTI
3ayCTa HeOIXO/HA YKasyjy U M3pasu Kao LITO Cy IIpefiaja U pey3uMarme pobe y OKBUpY,
Ha mpuMep, oppenaba beuke KoHBeHIMje o mcnopyuu (wi. 31) m mpemasy pusmka
(um. 67-69).

11  Hajyemhe je To omTiyka, MarHeTHa WM MOMYIPOBOJHMYKA MeMopHja. Buire o Tome y
¢H. 26 oBor paja.
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cagpxajeM 6uo y MehycoOHOj GyHKIMOHAMHO]j Be3u (IIpefcTaB/bao LeMNHY
ca rnemuimTa ofpehene Hamene).'> Beuka KoHBeHIMja ce MpUMelbyje Ha Ta-
KaB (XMOpMIHM) POU3BOJ, V LI€IOCTH, HAKJIe, I Ha IerOB JUTUTAIHU ejie-
MeHT (mpaBHa enuHa). [Tokasano ce, mehytum, fa je pasnukoBamwe BoheHO
Byie OPMOM Hero CyIITMHOM' TMOjMOBHO NPOVM3BO/BHO M TPTOBUHCKM
HeroroHo.* To ce pBEHCTBEHO OHOCU/IO Ha pauyyHAPCKM TIPOTPAM, KOju
IpefcTaB/ba ONEPATUBHU EHTUTET U KOjU Ce, Kao 1 TpajuIyoHanHa poba,
KopucTH 3a ofipeheny cBpxy,'® a KacHUje M Ha OCTaje AUTUTATHE TIPOU3BO-
1ie, iyt U ,,cupoBe* guruTanHe mopatke.'® IInpoko Tymademe mojma po6a'’
IIOTKPEIUBEHO je M IOTpe6OM fa Ce YHAIpenn jeqHOOOPA3HOCT IIpMMeHe
Beuxke konsenuyje (wi. 7 c1. 1).!® Tnasuu pasnor 3a Taksy ,,mpucTpacHocT y
kopucT KouseHiyje (a ,Ha pauyH“ gomaher npasa) je ma oHa Tpeba fja 6yme
IpUMerbeHa I7ie TOf 32 TO [IOCTOje JOBO/bHY Pas/io3n U I7ie HheHe pedr TO He
uckmyayjy.'® Crora je Tpe6ano axxypupary MpaBHO 3Hadere U3pasa Tenle-
CHA Kako O ce IPWIATOAMIO CaBPeMEHOM, CBe BUIIE AUTUTAIN30BAHOM I
YMp@XEHOM CBETY.

12 Bup. H. Sono, 517, 518; Marcus G. Larson, ,,Applying Uniform Sales Law to International
Software Transactions: The Use of the CISG, its Shortcomings, and a Comparative Look
at How the Proposed UCC Article 2B Would Remedy Them, Tulane Journal of Interna-
tional and Comparative Law, 1997, 462, 464; E. Ferrari, 66; L. S. Primak, 215-217.

13 Koje je 6110 mocneauua nmoucrosehmBarma AUrnTamHoOr cafgpaja ca ,MaTepujaTHIM WIH
HeMaTepujaTHUM “ MEAIMjyMOM IIyTeM Kojer ce MCIopyuyje.

14 Sarah Green, Djakhongir Saidov, ,Software as Goods®, Journal of Business Law, No.
2/2007, 161-162. Bung. M. G. Larson, 469-470.

15 YV tom cmucny Bup. Joseph Lookofsky, ,In Dubio Pro Conventione? Some Thoughts
About Opt-Outs, Computer Programs and Preemption Under the 1980 Vienna Sales
Convention (CISG)“, Duke Journal of Comparative & International Law, No. 3/2003, 276.

16 Mucnu ce Ha IIofaTKe Yyja IIaBHa CBpXa Huje Mpy»Kambe ofpeheHnx QyHKIMOHATHOCTI
(xao IITO TO YMHE pauyyHapCKY IIPOTpaMu), HUTU IPeNCTaB/baibe YHYTPalllibe WIN HeKe
IpyTe, IIOBe3aHe BPeQHOCTH (IIOITyT KPUIITOBATyTa VTN FUTUTATHUX TOKEHA MOGP>KaHIX
MMOBMHOM), Beh mpeyictaB/pabe nHopManyja. Y nuramy je rpaha koja HakoH obpaje
mobuja 3Hauerme y IMOCEOHOM KOHTEKCTY, KOje Ce MOXKe YHOBUMTH Y KOMepIiyjajiHe
CBpXe WIM KOPUCTUTH 3a OCTBapeme ApyWITBeHMX IbeBa. Hajuemhe ce opHoce Ha
MoTpolaye, aau MOry HMOTULATH U U3 MHLYCTPHUje, IOC/IOBaba MM jaBHOT CEKTOpa.
PasmaTpame (IMYHNUX) IOfaTaKa Kao IpefMeTa MICIIOPYKe He 3aBUCH Off IpaBHe 3aIUTHUTE
KOja MM MOXKe 6MTM IpyU3HaTa Kao OCHOBHO IpaBo. Bup. Pilar Perales Viscasillas, ,CISG
in the digital world digital economy: data, products, and assets®, Uniform Law Review,
No. 3-4/2023, 298, 303, 310 u maspe.

17  Tlpecyma Bumer nokpajusckor cypa y Kobneny on 17. centem6bpa 1993. roguue, 2 U
1230/91; IIpecyna Tprounckor cyna Kanrtona Liupux ox 17. pebpyapa 2000. rogune, HG
980472; Ilpecyna Cyna Llentpanne Xomanpuje ox 25. mapra 2015. rogune, C/16/364668
/ HA ZA 14-217, Corporate Web Solutions v. Dutch company and Vendorlink B.V.

18 VYm. T. Cox, 362-363, 378.
19  Bup. J. Lookofsky, 264-265, 289.
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Tenecunm ce 06MYHO O3HAaYaBa HENITO IUTO ¥Ma OOMMK ¥ IOCTOjU
dusuaxn u mTo ce Moxke omasuty yynuma (jemrum wmn suie).2’ TIpurom,
BubeHO wiu usMepeHo He Tpeba fa Oyme orpaHMYEeHO Ha ,TOJI0 OKO®, Bary
VI CTIpaBy 3a Meperbe mykuHe.”! HeMoryhHOCT 3amaskara HEIOTIIOMOTHY-
TUM 4Yy/IUMa He MOfipa3dyMeBa 06ecTeNeCHOCT. Y TOM CMUCTTY, MaKo je copTBep
M3pa3 CKOBaH Kao CYHNPOTHOCT off Xapasep (eHrn. hardware),?” usmehy mux
He MOCTOjU KBaMTaTUBHA, Beh pasmuka y Bemmaunn.”> CodTsep Huje camo
HeMaTepujaaHa MJeja WIM MHTeJIeKTyalHa CBOjMHA (TBOPEBMHA JbYHCKOT
nyxa),** Beh u ogpebheno ypeheme mMatepuje kojum ce omoryhasa paj Ha pa-
gyHapy. Yak u y ciayd4ajy fia ce ucrnopydyje nIyTeM MHTEpHETa VMU CIMYHUX
cpeficTaBa Bese,”” KaJia Ce Hajlasy y CBOM HajHEIOCTOjaHMjeM CTamy, CacTOju
ce Off HM3a YCMEPEHMX MMITYJICa KOjM Cy HOTYMEEHM JOBEKOBO] BIACTU U
CTaB/beHU Yy HeroBy cmyx6y.”” Kako je eleKTpoHCKa KOMyHMKaIMja CaMo
00/MK TIOBe3MBama IBa Wi Bulle ypehaja, cBaku mpeHOC KOju ce BpIIM Ha

20 Bup. The Law Dictionary, Tangible, foctymno Ha agpecu: https://thelawdictionary.org/?s
=tangible, 18. 7. 2025; The Britannica Dictionary, Tangible, foctynno Ha anpecu: https://
www.britannica.com/dictionary/tangible, 18. 7. 2025.

21 Ilpecyna BpxosHor cyna Jlynsujase op 17. okto6pa 1994. rogune, 6p. 94-C-0499, South
Central Bell Telephone Co. v. Sidney J. Barthelemy, et al., 1246.

22 OsHavaBa cBe (HecropHO) GU3NMUKe Je/I0BEe PauyHaPCKOT CUCTEMA.

23 S. Green, D. Saidov, 165. Y. H. Sono, 516, 521; Jacob Ziegel, ,,The Scope of the Con-
vention: Reaching Out to Article One and Beyond®, Journal of Law and Commerce, No.
1/2005, 61-62.

24  360r 6pojHUX crienndUIHOCTI COPTBepa He TIOCTOjI jefiaH, YHI(OPMHY OO/INK herose
npaBHe 3amTnTe. HademHo, Moxke 6uTH 3amTuheH Kao ayTOpCKO JieNo, IIPOHAMa3aK 1
MIOCTIOBHA TajHA.

25 Ha npumep, nomohy 6myTtyrt (eHrn. Blue Tooth), KpaTkoTanacHe TEXHONOTHje 32 6@KIIHO
ylapusame ypebaja.

26 Kapma cy purutanHu mopmauu (6es o63mpa Kojy BPCTY cafpkaja IpeACTaB/bajy), BUILeE
WM Makbe TPajHO, 3aMMcaHM (CHIM/beHM) Ha HOCauy IOfjaTaKa MMajy OO/IMK MallMHCKI
ynT/buBe (usnuke Bapujaumje, Hajuemrhe, Ha eroBoj moBpumMHu. To Moxe O6uTH
ozmpehenn pacnopen cBeTaux u TaMHuX obmacTu Ha 6ojeHoM (pedrektyjyhem) cmojy
OLTHYKOr fUCKa (Ha IpuMep, le-fe“ — KoMmakT-fuck (ern. CD - Compact Disc)
VLN ,,IV-BU-IU — GUTVITATHY BULIEHAMEHCKY AUCK VIV FUTUTATHY BUAEO-AUCK (eHIII.
DVD - Digital Versatile (Video) Disc)), Hu3 MUKpOTadaka y KOHLIeHTPUYHUM KPyroBMMa
(nunMuMHApMMa) Ha XapA-AMCKY padyHapa Koje Cy MarHeTM3OBaHe y pPaslIMuMTIM
IpaBIYIMa WIN CKYII ,3apOO/beHMX" eIeKTPOHA Y M3PAsUTO CUTHVUM TPaH3UCTOPMMA
y hennjama ¢neur memopuje (Ha npumep, ,y-ec-6e“ (enrn. USB — Universal Serial Bus)
ypebaj sa dyBame AMIUTAaTHUX IojaTaka). YTBpheHm obpasal] sampaBo IIpefCTaB/ba
6uHapHM KOZ (HU3 je[VHNULIA U HY/IA), »je3UK" KOj) padyHapy KOPUCTe 3a CKIAfUIITE e
n obpany moparaka. Bes 063mpa Ha KojeM MemMjyMy ce 4yBa, JUTMTAaTHM CafpiKaj
3aysuma oppebennm ¢usmuky mpocTop 3a CKIapuiITeRe (KOjU je OrpaHMYeH), ILITO
IOJATHO pasjalliibaBa ImeEroBy (TemecHy) mpupopy. Bunm. Sarah Green, ,Can a digitized
product be the subject of conversion?*, Lloyds Maritime and Commercial Law Quarterly,
No. 4/2006, 573-574.
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OBaj HA4YMH He 3Ha4M npeysumame (eHrn. download) us erpa, Beh ca gpyror
yHa/beHOT padyHapa (II03HATOT U Kao cepsep). Mako ce mMpeHOC AUTUTATHOT
caipkaja IyTeM MHTepHETa MO)Ke IOCMAaTpary Kao ycryra (IOIyT JocTa-
Be ITaKeTa IOIITOM), MCIIOPY4eH) NIPOM3BOJ je 1 Aabe poba. [Tpema beukoj
KOHBEHI[VjJ, HaUMH MCIIOPYKe He yTude Ha ofpebuBame mpaBHe mpupofe
IEHOT IIPefMeTa, HUTY YTOBOPa Ha OCHOBY KOjeT ce OHa BPILIL.

Maxo ce y beukoj KOHBEHLIMju He 3aXTeBa M3PUYUTO Jla CTBAp MOpa
OuTy mokpeTHa Ha Om ce cmarpama poboM, M3 BUIIEe HEHUX Ofpenada
HECYMIbMBO TIPOVICTITYE J1a ce TO (Y BpeMe MCTopyKe) TiopasymeBa.?’ Jluru-
TaJIHU Cafp)Kaj ce MOXKe IIpeMeInTary (ofrosapajyhum TeXHUYKNM pajjibamMa)
ca jeHOT MecTa Ha zipyro 6es omrtehema merose cymrune.?® Takobe, Mosxe
ce, kao u BehmHa TpapguiVoHanHe pobe, caMO YMHOXWTH (KONVMpATH) U
mucTpubyyparyu. Y TOM CIIyd4ajy, OpUIMHA/A He HAIyLITa CBOj M3Bop, Beh
oCTaje TaMo rje jeCTe.29 MebyTtum, Tume ce He Herupa MOoryhHOCT cTuIjama
VICK/bydMBe IPXKaBIHE Ha IPUMEPKY Kojut je mcropydes,”” Koja ce MOsKe Ipe-
HETU Ha JIpYTO JINILE.

IIT (He)npumen/puBocT beuke KOHBeHIIje Ha
YrOBOpP 0 UCIIOPYIIM JUTUTATHOT CafipKaja

Ocum 1To cy nmoce6Ha obenexja FUTUTATHOT cafjpyKaja foBea 0 He-
M3BECHOCTH Y TIOITIENY FeroBe KBamudukarmje kao pobe, JOJATHN IIPOCTOP
3a IpaBHY HECUTYPHOCT OTBOPUMIIO je ofipehuBame npaBHe IpUpPOLe YTOBO-
pa Ha OCHOBY KojeT ce ucnopydyje. Tome je monpuHesra HapoO4UTO ycTa/beHa
IpaKca Ja ce JCIIOpPyKa, IPBEHCTBEHO padyyHapCKUX Iporpama, BpIIM Y3

27  Bup., Ha mpumep, ogpende o ucnopyiu (4. 31), npenasy pusuka (wi. 67-69) u 4yBamwy
pobe (un. 85-88). Bup. Takobe Jelena Perovi¢, ,,Selected Critical Issues Regarding the
Sphere of Application of the CISG®, Annals Belgrade Law Review, No. 3/2011, 194.

28 Ta Mecra — xapABepM MOTY MIMAaTH pasnuuute ob/mKe. VaKko je IUTMTaNTHM cafpiKaj ca
BUMa y MaTepujanHoj Be3u (QU3NYKM CIOjeH), He Mopa OMTY MOTITYHO MHKOPIIOPUCAH
(nHeonBojuB). To NpaKTMYHO 3aBUCKM Off CTelEeHAa TPAjHOCTM ca KOjUM je 3amncaH
(cHuMBEH), OfHOCHO off MoryhHocTI Opucama.

29  Bun. S. Green, 579.

30 Ocum KmacudHe cafpKMHe HemocpemHe dakTuuke BracTu (Koja ce OCTBapyje HpeKo
XapfiBepa Ha KOMe je JUTMTAJHM Cafip>Kaj cadyBaH), allpeXeH3MOHe pajibe Ce MOTY
BPIINTY U y HOTIYHO JUTUTATHOM OKpY>Kemwy. Ha mpyumep, Kajja ¢y OpUCTYI ¥ yIIO-
Tpeba LUIMTATHOT cafpiKaja 3amTuheHn T03MHKOM WM FPYTUM MeTofaMa mudpoBarba.
CrucreM Koju yK/bydyje OBaKBe 3alITUTHE Mepe OCUTypaBa KOHTPO/Y Kao (pyHKIIMOHATHI
eKBUBAJIEHT ApkaBuHe. Y ToM cmuciy Bup. Henry Deeb Gabriel, ,,The concept and ne-
cessity of ‘control” in the use of emerging technologies in commercial transactions®, Uni-
form Law Review, No. 3-4/2023, 258 u faspe.
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YTOBOPHO OorpaHmyerme Kopuinhema 1 pacronarama (opes OHOT Helmocpes-
HO HAMETHYTOT TIPaBOM WMHTeTeKTyanHe cBojune).’! TlocTapma ce muTame
Jia U TO UCK/by4dyje NpuMeHy bedke KOHBeHIIMje Koja je jaCHO yCMepeHa Ha
(MebyHapoyHy) Tipoziajy,>” a He Ha CBe IpaBHe MOCTIOBE POGHOT IPOMETA.

Onrosop Huje jegHOCTaBaH (42" win ,He“). Mako je muienna y Behuun

CTy4ajeBa TPrOBUHCKO pa3yMaH CacTaBHM JIe0 TIOCTOBAba, > HIje HI PaBHa
HM JIOTMYKA HY)XHOCT, HUTHU HEHO IIOCTOjarbe, OfHOCHO O3HAYaBarbe HhEeHIM
VIMEHOM HeM30eXHO MCK/bydyje MOTyRHOCT [ja ce KOHKPETHU IIPaBHMU IIO-
cao cMarpa mpopajoM y cmuciy bedke konBeHuuje (nart. falsa nominatio non

31

32

33

Axo je murutanHu cappxaj samruhen TaksuM pexxumom. Ha npumep, 3abpamyBameM
IIpuMaony ga CBOj IIpuMepakK yCcTynm TpeheM gy Man KOpUCTU Ha ApyroM padyHapy,
4yMe Cce OACTYIA Of OIIITe ITOCTaBKe MpeMa KO0joj Kymall cTude poOy M HOM MOXKe
Ha/be CMO6OAHO pacmonaraty. IIpUTOM, MOXKe IOCTOjaTM M JBOCTPYKM YTOBOPHM
OJJHOC, jep CTpaHa Koja MCIIOpyYyje IUIUTATHMA Cafp>Kaj HUje HY)KHO M HOCHUJIAL] IIpaBa
MHTENIEKTYa/IHE CBOjUHE.

3aHUM/BHMBO je Jia ce IOCTOjambe elleMeHaTa JIMIleHIe (WM HEeHO Cllajabe ca YTOBO-
POM O IPOJaji) PETKO CMATPalo CMETHOM 3a CTHUIAIbe CBOjUHE y CIy4ajy APYIUX
(TpagMIMOHANHMX) MIPOM3BOAA, HA IIPUMEp, LITAMIIAHOT M3Jama KIbUTe VTN ayTOMO-
6ua, koju (Takobe) mpencraspajy TpaHcopMarjy uaeja u 3Hawa y QUMUK 06muK.
BecTenecHo MpaBo MHTENEKTYalHe CBOjIHE, OJJHOCHO IOjefiYHa IIPeHOCKBa OB/Iallhemsa
KOja 4yHe IeroBy Cafip)KMHYy, He YCTYIIa Ce YBEK 3ajeHO ca VICIOPYKOM pobe, HUTH je
npeMa beukoj KOHBeHIMjM TO y CBaKOM Cay4ajy HeomxonHo. Ilpopmasaly je my>kaH fa
ucnopy4u poby c1o60fHy Of CBaKOT IIpaBa MM 3aXTeBa iipehiel 1uya KOjI Ce 3aCHUBAjY
Ha MHAYCTPMjCKOj MM [IPYTOj MHTENIEKTYa/lHOj CBOjMHM CaMO aKO CYy MY, Y TPEHYTKy
3aK/byderba YTOBOPA, OVM/IN ITO3HATYL VIIU My HUCY MOITIM GuTy HemosHatu. Y wi. 42 cr. 1
ce, Takobe, mpenBuba jerHO06pa3HO IPABUIIO O TOMeE IIPABO KOje APXKaBe je MepOfABHO 3a
yTBpbuBame fa mu ce pobOM KpIIM MHTeNeKTyalnHa CBojuHa Tpeher /mmia. OBa obaBesa
IIPOfiaBIia He OJHOCHU Ce Ha CJIy4aj y KOjeM je KyIall, y TPeHYTKY 3aK/bydera yroBopa,
3HAO WM MY HIje MOIJIO GMTI HEITO3HATO IIOCTOjarbe TAKBOT IIpaBa My 3axTeBa (Wi 42
CT. 2 Ta4. a). YCI0B 61 ce MOTao IPVINYHO KO VCITYHUTH, Ha IPVMep, IOCTAB/bAbEM
ob6aBellTekha 0 ayTOPCKOM IIPaBy Ha MaKoBamby codTBepa WM Ha HACTOBHOj (IIOYETHO;)
CTpaHMIM HporpaMa (IIpBa C/IMKa Koja ce IpMKasyje Ha eKpaHy padyHapa Kaja ce
mporpam mokpete). ITof MCTUM yCIOBOM, KyIal, 6M MOTao OUTH Ky)XaH fa HpUMK poby
U KaJja je IpofaBal] HOCH/IAIl ITpaBa MHTeNeKTyanHe cBojuHe. Bua. M. G. Larson, 463; A.
Fakes, 580-581; L. S. Primak, 224; United Nations Commission on International Trade
Law, Hague Conference on Private International Law, International Institute for the Uni-
fication of Private Law, UNCITRAL, HCCH and UNIDROIT Legal Guide to Uniform
Instruments in the Area of International Commercial Contracts, with a Focus on Sales,
Vienna, 2021, 99.

3ajeHO ca TeXHMYKMM MepaMa 3amTure (Kao IITO je obGaBesHa perucrpanuja Impe
ynorpebe, 06u4HO cepujckor 6poja), kopucre ce 360r nakohe ca KojoM ce AUTUTATHU
cafip)kaj MOXKe yMHOXaBaTU (IPaKTHYHO 6e3 MKAKBUX TPOIIKOBA 1 IIOrOpLIAmHa
KBa/MTeTa) M [EMUTU IIyTeM MHTepHeTa. Hocumoum ayTopckor mpaBa fHajy IPegHOCT
JIMLIEHIIM Y OFHOCY Ha NPOJajy 1 360r Tora mro uM oMoryhasa 3ao6yiaxere npaBuia
0 ucHpIwbeny (,JOKTpuHA IpBe mpopaje). OCHOBHM LWb je fa ce O4yBa BPEFHOCT
IpaBHO 3amTuheHor cafp)kaja, OTHOCHO MOIYRHOCT fa ce U fja/be OCTBapyje MMOBMHCKA
KOPUCT 3aXBajbyjyhut HeroBoj jeAMHCTBEHOCTH.
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nocet).** Crsapuo mepuo je un. 30 KoHseHimje u, mpema ToMe, Jia /i ce

TIpaBHY TIO7I0Kaj TIPUMAOI[a MOKe M3jeHauMTH ca Kymdesum.> IllTo Bue
AucKpenyje y kopuinhewy IUIUTANTHOT cafipXkaja nMa, Beha je BepoBaTrHOha
ma he ce yroBop cmarparu npopajoM. beuka KoHBeHIMja 61 ce MOITIa TIpK-
MEHUTH Kajia je KPajibi OUb KOME CTpaHE TeXe, ONHOCHO €KOHOMCKI pe-
3y/ITaT yTOBOpa KOHAYHO CTHUIalbe€ OUTUTATHOL cafipykaja of CTpaHe NpHU-
maoma.>® Taga ;pyra crpaHa He 61 MMama peanHO oueKuBame fa he oH
uKaja ,,6utn Bpahen®” Vnak, y HeKuM cydajeBuMa, IPUPOA OTPaHIUEHba
U IpyTe OKOJHOCTM MOTY Ha/laraTy CyNpOTaH 3aKk/by4ak. Tako, Ha mpumep,
Tpajarbe JIMIIEHILIe MOXKe OUTY OTPaHMYEHO, MOCIIe Yera je CTUIAIALl JyXXKaH
Ia BpaTU AWTUTAIHU CafipXkaj, OGHOCHO Ja IIpecTaHe Ja ra KOPUCTY; YII-
PKOC NOIITOBalky YyroBOpa Off CTpaHe CTUIIAOLA, AaBajall ra MOXKe OTKasa-
TV; VUIY, YMECTO jefJHOKpaTHe, MOTY Ce 3aXTeBaTy IeproANYHe (MecedHe Ui
TOIUIIELE) HaKHa,ue.38 [TocToju MunUbere fa 6u ce beuka KOHBeHI[Mja MOIIa
IPUMEHNUTH ¥ Ha yTOBOP 3aK/by4eH Ha ofpeheHO BpeMe, UMjUM NPOTEKOM
CBOj/HA Ha MCIIOPYYeHOM IpUMEpKy IIpe/asy Ha IpuMaola, 6e3 ob63mpa
ma mu ce wiahamwe BpIIN jeHHOKPATHO mau y parama. Mebytum, ako je pok
jeMHAaK Tpajamy 3aKOHCKe 3allTHTe OArOBapajyhmx npaBa MHTETEKTyaTHe
CBOjuHe, W KpaheM 04eKMBaHOM TP>KMIIHOM BeKy AUTUTATHOT IPOK3BOJA
(HAKOH Yera OH TIOCTaje jaBHO JOCTYNaH),” OJIOKEHU MPEHOC CBOjUHE He
6 yKa3yuBao TakKo jaCHO Ha Hponajy.40

3a0yHy je m3asBano M (HENpaBMIHO) pasiyuKoBamwe usMmeby cran-
mapmHux u codprBepa mpunaroheHux moceOHMM morpedama oppebeHor Ko-
pucHMKa. Y IOYEeTKy Cy CaMO yroBOPM KOji Ce OfHOCE Ha MPBY KaTeropujy

34 Ilpecyna Cypa Illentpanne Xonmanguje of 25. mapta 2015. rogune, C/16/364668 / HA
ZA 14-217, Corporate Web Solutions v. Dutch company and Vendorlink B.V. Bup. Takobe
Vladimir Pavi¢, Milena Djordjevi¢, ,, Application of the CISG Before the Foreign Trade
Court of Arbitration at the Serbian Chamber of Commerce — Looking Back at the Latest
100 Cases", Journal of Law and Commerce, No. 1/2009, 22; Opnyka Crio/lbHOTPrOBMHCKe
apburpaxxe npu Ilpuspennoj xomopu Cpbuje y Beorpagy on 15. jyma 2008. ropue,
T-4/05; S. Green, D. Saidov, 174 u game. Bup. Takobe E Diedrich, 336.

35 Bugp. I. Schwenzer, P. Hachem, 34-35; Edgardo Muifioz, ,Software technology in CISG
contracts, Uniform Law Review, No. 2/2019, 281, 284 u fame.

36 Ilpecyma BpxosHor cyma Ayctpuje op 21. jyna 2005. rogune, 5 Ob 45/05m; ITpecyna
Cypa LenTtpanne Xonaupuje of, 25. mapta 2015. rogune, C/16/364668 / HA ZA 14-217,
Corporate Web Solutions v. Dutch company and Vendorlink B.V.

37 L.S. Primak, 221.

38  Bug. Peter Schlechtriem, ,,Requirements of Application and Sphere of Applicability of the
CISGS, Victoria University of Wellington Law Review, No. 4/2005, 786.

39 Kapa ce MOXXe CMaTpaTi Jia je IeroBa HeloCpeiHa TPXKVIIHA BPEHOCT HOTITYHO UCL[PII-
JbeHa VICTEKOM YTOBOpa.

40 Bup. A. Fakes, 585.
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cMatpanu npopajom pobe,*! ok cy y mpyrom cnywajy cpcraBanu y ycry-
re.*? Tlocne msBecHor Konmebama, OBa IoOfieNa je MocTama GesHayajHa. IIpe-
BarHyJIoO je IJIefiUIITe IIpeMa KojeM je IOTpeOHO m3beraBaTy yoOIIITaBambe.
IIpaBHy npupopy yroBopa Tpeba onpehupaty on ciydaja o caydaja, mpema
oppenbama beuke KOHBeHIIMje KOje ce OJHOCE Ha YyTOBOPe O MCIOPYL pobe
Koja Tpeba ma ce mapamyu wim npoussesie (Wi 3 cT. 1), a He oc/lamameM Ha
IPeTIOCTaB/beHY pasnuky usMmeby copTBepa Koju Cy HaUMbEHN Y CEpUjU U
KOjU CY, IO NIPaBUITy, JOCTYIIHU OfMaX U OHUX ,CKPOjeHUX 1o Mepu‘. Tako
ce MOTy CMaTpaTy IIPOfIajOM M YTOBOPM KOJI KOjUX BPEIHOCT pajia U yCayra
YIOXEHNUX y pa3Boj codTBepa IpeMallyje BPEJHOCT INOTPeOHNX ,,CHPOBU-
Ha“ ¥ IPyTUX cacTojaka.*’ Yrosopu o mcropymu pobe Koja je ,,mpumarohena“
VIV Ha JPYTU HauuH ,II0CeOHO HallpaB/beHa" 3a CTPaHY Koja jy je Hapydmia
Cy MICK/bY4eHM) CaMO aKO je OHa Jy>KHa fla ICTIOpy4M OMTaH Jieo MaTepujana
HEONXOJHMX 3a Ty uapagy wiu npoussoxmwy.’* Ilojam MaTepujana, momyT
nojMa pobe, Tpeba IMPOKO TYMAUUTH, § CMUCIY Jia Ce He MOXKe OfHOCUTI
CaMo Ha TpaAMILMOHA/IHe eJieMeHTe, Beh muMe Tpeba 06yXBaTuTH U, Ha IIPK-
Mep, JUTUTaJIHe NofjaTKe Y Be3) ca I0C/IoBambeM Hapyduolja WM M3BOPHU
KOJT pauyHAPCKOT MpOrpama Kor Tpeba mpepamutu.

[Toce6HO muTame je ma nmu ce beuka KOHBEHIMja IpUMemYyje Ha Me-
IIOBUTE YrOoBOpe, Y KOjuMa ce fleo obaBe3a CTpaHe Koja MCIIOpydyje poOy
CacToju y M3BpIIEHY HEKOT pajia WM NpYXKamby HEKMX yCIyra, Kaja je He-
OIIXOJHO YTBPAUTHU Koje o6aBe3e mpeTexy (Wi. 3 cT. 2). OBO ce 0ffHOCHU caMo
Ha paji, OMHOCHO yC/IyTe 4Mja CBpXa HMje U3pajia MM IIpou3BoAma pobe, Kao
IITO je, Ha IpuMep, 0OyKa 0cob/ba WM Ofip)KaBambe PayyHapCKOT CHCTEeMa
HakoH ncropyke.*® Mako ce y ct. 1 u 2 win. 3 ypebyjy pasmuunre matepuje,

41 Bup., Ha mpumep, IIpecyna Ilokpajunckor cyma y Munxeny I op 8. debpyapa 1995.
ropuHe, 8 HKO 24667/93.

42 Bup. A. Fakes, 582-584.
43 Bup. J. Lookofsky, 275, 278.

44 TlpunukoM yTBphuBama fia 1 je To cry4aj Tpeba NMPUMEHNUTH NPBEHCTBEHO KBAHTM-
TATUBHU KpuUTepujyM (6e3 yHampeJ M3pauyyHATOr yhena Kojyu ce cMaTpa OUTHMM), amm
U KBa/lUTaTMBHM, KaJia Huje Moryhe MM NpUKIaZHO KOPUCTUTH ,EeKOHOMCKY Bpef-
HoCT® y3umajyhm y 063up oKomHOCTM criydaja. Bumre o tome Bup. Mumnbewme 6p. 4
CaseropaBHor Beha 3a Beuky KoHBeHIHjy: YToBOpY 0 IIpofaju pobe koja Tpebda ma Oyme
mpousBefeHa 1 u3pahera u MeuroButu yrosopu (Wi. 3) ox 24. okrobpa 2004. roguxe
(CISG-AC Opinion No 4, Contracts for the Sale of Goods to Be Manufactured or Produced
and Mixed Contracts (Article 3 CISG), 24 October 2004; game y dpycHoTaMa: MuIlbemne
6p. 4), Ta4. 2, 3 u komeHTapy, 2.1-2.10; E Ferrari, 59-60.

45 Natasa Vujinovi¢, ,,The CISG’s scope of application ratione materiae with regard to soft-
ware transactions®, Zeitschrift fiir Europarechtliche Studien, Nr. 4/2014, 539. Yn. H. Sono,
522. Y HeKMM CIy4ajeBMMa MOIJIO 6J OUTH 4aK M HeMoryhe pasinkoBaTy ,Marepujane”
Koje cy o6esbenmne yroBopHe crpate. Bup. P. Perales Viscasillas, 313-314.

46  Bup. J. Lookofsky, 279, ¢H. 79.
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y M3y3eTHMM OKOJTHOCTMMA, 00a JOIPMHOCA, KOja NOjefMHAYHO IOCMaTpa-
HO HICY [OBOJbHA, 3aje[JHO MOTY YTHULIATM Ha IPaBHY NPUPOAY YroBopa y
TOJIMKOj MepH Jia ce BUIIIe He 61 Morao cMaTparyu o6yxBaheHUM mpegMeTHOM
obmauthy mpumene Beuke konBeHuuje. MehyTnm, mpmimkoMm pasmarparma
Mopa ce y3eTH y 003Mp M yCBOjeHM IPUCTYII, a IpeMa KojeM je IpuMeHa
IPaBIIO, @ UCK/bYUele U3y3eTaK, Te y CIy4ajy CyMibe IPeSHOCT Tpeba faTtu
Kousennuju (mar. in dubio pro conventione; favor conventionis).*’

KpunrosanyTe, 3BaHe U BUpPTYye/IHe BalyTe, I7I0OANTHO Cy npuxsaheHe
Ka0 CPefiCTBO pa3MeHe. Y TOM KOHTEKCTY, TaKBe AMIUTAIHE [IPUKa3e Bpef-
HoCTU™® He Tpe6a cMaTpaTV IUTUTATHIM Caip>KajeM Y CMUCITY TIpeIMeTa 1c-
nopyke (po6e), Beh HaunHoM mahama. Takobe, ako 61 ce mpuxBaTHO CTaB
[la U3pa3 ,leHa" Huje orpaHndeH Ha HoBa,’’ Beuka KOHBeHIMja 61 ce MOT-
Jla IPYMEHWUTY ¥ Ha HOCTOBHE MOJie/ie II0 KOjUMa Ce NAUTUTATHM CajpiKaj
HICTIOpyYYyje Y 3aMeHy 3a Ipy’kKambe pasInunTux (4ecTo MMYHUX) MOfjaTaka,
KOjy ce He KOPUCTe UCK/bYYMBO Y CBPXe UCIYHeha yroBOpa MIN 3aKOHCKIX
saxtesa.”’ TaKBU TOJAIM MOTY Ce IOCTABUTH y BpeMe 3aK/bydera yroBOpa
VIV KacHUje, Ha IpyMep, Kajia Oy[y yIuTaHM WM CTBOpeHM KopuinhemeM
TUTUTATHOL CafiprKaja.

IV 3akmpyyak

Henocrojame nspnunte oppenbde He moppasyMeBa HY>KHO Ja ce IPO-
IJIC He MOXKe Ba/baHO IPUMEHUTH Ha I0jaBe KaKBUX HuUje OMIO M KakBe
IETOBY CTBApaoLyl HUCY MOITIM [ia MpefiBNjie Y BpeMe IeroBOl yCBajama.
Ycrex beuke KOHBeHIMje” MOXe ce MAeMMMWYHO OOjaCHUTU YIIpaBoO
’eHOM jemHocTasHouthy™® u mMoryhsomhy 1a ce mome 06yxBaTi TIpOMeH-
JbUBaA CTBapHOCT53 MmebhyHapoznHe mpopaje po6e.5’4 O6nact npumene beuxke
47  Bupg. Munpemwe 6p. 4, tay. 1 u komeHTapu 1.2, 2.10, 4.1-4.4.
48 Y Koje cnafiajy u, Ha IPUMED, €EKTPOHCKM Bay4epy U €1eKTPOHCKM KYIIOHN.
49  Bup. I. Schwenzer, P. Hachem, 31-32.

50 To moxe 6uTm cnydaj, Ha IpuUMep, Kaja je perucrpanuja obapesHa mpema Baxehum
mporvcuMa papu 6esdenHocTi u ufeHTHUKALje.

51 Koju ce ornema He caMo y 6pojy mp)KaBa YyTOBOPHMIIA J IMXOBOM 3Hauajy y MehyHa-
ponHOj TproBuHu, Beh U y 06m/by 06jaB/beHUX CYACKMX M apOUTPa>KHUX OFIyKa, Ha-
YYHUX ¥ CTPYYHUX pajioBa Koju cy joj mocBeheHu, kao u yTuiajy Koju je usppimna Ha
HallMOHa/IHa yTOBOPHa IpaBa, au 1 Me)yHapojiHe U perroHaIHe pojeKTe yHuMKalje
1 XapMOHM3aLyje.

52  Mako y OCHOBM jefHOCTABHa, Hje 6e3 ,,He3TONHMX feTa/ba" KOjyi CY IIOfIOKHI Pasiin-
yuTUM TyMadewmuma. Bup. P. Schlechtriem, 782.

53  IIpnmmarom/bMBOCT je MOKa3aja HApPOUMTO Kafja Cy Y NUTABY CPEACTBA KOMYHVKAIVje.
TokOM IIperoBopa O HEHNM Ofpenbama, TeleKC je 610 TEXHONOLIKM HajHAIpeRHIjN
001K caommTaBama, amn je y MehyBpemeny sacrapeo. C 063upom fa je obaBemTerse
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KOHBeHILUje ratione materiae je oppeheHa IpaBHOM IPMPOJOM YroBOpa U
npeaMeTa MCIOpyKe. V3pas ,,po6a“ Tpeba MupoKo TyMauuTH, Tako fa ooy-
XBaT! CBe OHO LITO MOXKe OUTM IpefMeT (TproBuUHCcKe) npopaje. Ilpema ganac
npeosyabyjyhem Munbemwy y Teopuju u CyAcKoj M apOUTPaXKHO] IPAKCH, Y
NUTamby je ayTOHOMAH I0jaM KOju ce BpeMeHOM paspuja. Ocum Tpagnumo-
HaJTHe po0e, Y CMICITY CTBapy Koje Cy y BpeMe UCIIOPYKe HeCIIOPHO TellecHe
U TIOKpeTHe, BuMe cy obyxBahenn u pauyHapcku nporpamu (M Spyryt AUIK-
Ta/JIHU cafjpXKaju), 6e3 063mpa fa m Cy cTaHAapAHY WK TpyiaroheHn mo-
ce6HMM moTpebaMa ofpeheHOr KOPUCHMKA, M HA KOj)i HAYMH Ce UCHOPYIyjy
(Ha mpuMep, IIyTeM AMCKA VIV €/IEKTPOHCKY, IIyTeM MHTEPHETa), ajli U ,CH-
POBU“ IUTUTATHY TIOJALIN.

Axo ce codpTBep TpajHO IIPEHOCH Y CBAKOM IOIJIEy OCUM €BEHTYaTHNUX
OrpaHMYera Koja Ce 3aCHUBAjy Ha IPaBy MHTENEKTYa/lHE CBOjUHE, YTOBOP
ce MOXKe cMaTpatyu npogajoM y cmucny beuke xonsennnmje. Kibyuno nurame
je Ja 1M je ImpuMaal, CTeKao IPaBHU IOJIOXKA] KOjU C€ MOXKe M3jeJHauNTU
ca kymyeBuM. He Tpeba, fakie, M3BOONUTY ONIITU 3aK/bydak, Beh mcrmraTtu
CBaKM c1y4aj HoHaoco6. [Ipu omnyunBamy Tpeba BOIUTI padyyHa HAPOYNUTO
0 TOMe jja 1 je Kopuinheme BpeMeHCKH (He)OrpaHNYeHo, Aa /i ce iahame
BpIIM jeTHOKPATHO WIM IEPMOAMYHO M Ja JIM Ce JMUIIEHI]a MOXKe OI03Ba-
. [lurnramHe mpukase BpeJHOCTH (MOIMYT KPUIITOBAaAyTa), KO CPEfCTBa
pasMmeHe, He Tpeba CMaTpaTy JUIUTATHUM CafIpXKajeM y CMUCIY IIpefMeTa
ucropyke (pobe), Beh nHaunmnom mmahamwa. Takobe, ako 6u ce mpuxBaTHO
CTaB J]a U3pa3 ,lleHa“ HUje OrpaHNYeH Ha HOBal, beyka KOHBeHIUja 61 ce
MOI/Ia IPMMEHUTY ¥ Ha ITOCTIOBHE MOJIE/Ie MO KOjuMa Ce JUTUTATHU CafipKaj
HCHIOpyYYyje Y 3aMeHy 3a MpYy>kambe pasInuuTUX (4eCTO JTMYHUX) MOfjaTaka,
KOjM ce He KOPMCTe VICK/bY4MBO y CBpXe MCIYIberha YTOBOPA MM 3aKOHCKUX
3axTeBa.

JOCTaB/beHO Ha OBaj HauMH obOyxBaheHO M3pasoM ,Imcano“ (wi. 13), maHac, y foba
€IeKTPOHCKe KOMYHMKalije, HOpyKe IyTeM e-TIOIITe, OfroBapajyhmx ammkanyja, mo-
ceOHMX IIATHOPMM JMIM ayTOMATM30BAHMX CMCTeMa Tpeba KBanumduKOBaTH Ha UCTU
HauuH. Bun. Munobewe 6p. 1 (peBuanpano) CaBeropaBHor Beha 3a beuky KOHBeHIN):
EnekTpoHcKa KOMyHMKanyja npema beukoj koHBeHIju of 14. okto6pa 2024. roauue
(CISG-AC Opinion No 1 (Revised), Electronic Communications under CISG, 14th October
2024), ta4. 3 u xomeHTapu 3.1-3.7; Hans Van Houtte, ,The Convention on the Interna-
tional Sale of Goods (1980) — 20 Years — A Convention for new times?, Business Law
International, No. 3/2000, 357.

54 E. Muifioz, 283, 301. Bup. Takobe IIpernen cyncke mpakce o KonBeHuuju YjenumeHux
Haluja o yroBopuma o MehyHaponHoj npopaju pobe iz 2016. roguxe (United Nations
Commission on International Trade Law, UNCITRAL Digest of Case Law on the United
Nations Convention on Contracts for the International Sale of Goods, New York, 2016).
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VIENNA CONVENTION ON THE
INTERNATIONAL SALE OF GOODS IN THE
“[DIGITAL] WONDERLAND”: ON SOME ISSUES
OF THE SUBJECT SPHERE OF APPLICATION

Summary

The paper explains the nature (essence) of digital content and the various
ways in which it is traded in order to determine whether they really represent
a “wonderland” for the Vienna Convention on the International Sale of Goods
or simply a somewhat “distorted reflection” of the familiar environment. It was
concluded that, although it was prepared and finally concluded at a relatively
early stage of the development of digital technology, the adopted terms and
provisions do not exclude the possibility of its application to later achievements
of the technological (r)evolution. The absence of a definition of goods proved to
be favorable for the development of a dynamic notion. In addition to traditional
goods, in the sense of things that are indisputably tangible and movable at the
time of delivery, it also covers computer programs (and other digital content),
regardless of whether they are standard or tailored to the specific needs
of a particular user, and how they are delivered (for example, on a disk or
electronically, via the Internet), as well as “raw” digital data. It was also pointed
out that when determining the legal nature of the contract on the basis of which
the delivery is made, a general conclusion should not be drawn, but each case
should be examined individually.
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I Introduction

In the fall of last year, the European Union (EU) reformed its legislation
on the legal protection of industrial design. Directive (EU) 2024/2823 on the
legal protection of designs' represents a recast of the old Directive 98/71/
EC on the legal protection of designs.? By Regulation (EU) 2024/2822 of the
European Parliament and of the Council of 23 October 2024 amending Council
Regulation (EC) No 6/2002 on Community designs and repealing Commission
Regulation (EC) No 2246/2002° the Regulation 6/2002 on community design®
was amended. Although there were a number of changes, the core of the system
of design protection was left relatively untouched, as it stood test of the time and
was accepted by the designers and undertakings. However, we believe that there
are some essential changes that should be made and that the EU has missed an
opportunity to correct the deficiencies of the system. One of those changes that
had to be made is the fact that novelty requirement became unnecessary for the
European system of design protection, or even that it was unnecessary in the
first place. Therefore, we will first analyze the definition, concept, and types of
novelty, and then the examination of novelty that is conducted under the EU
system in order to check if novelty as a requirement is still necessary for the
legal protection of industrial design.

II Types and the Concept of Novelty

Novelty as a requirement for design protection can be differentiated
according to several criteria. Thus, the Swiss theory, before harmonization,
distinguished between novelty in the formal sense and novelty in the material
sense. Novelty in the formal sense is actually novelty in the narrower sense,
which means the absence of an identical or nearly identical design anywhere
in the world. On the other hand, material novelty previously meant originality
and according to the new law individual character.” Most of the theoreticians

1 Directive (EU) 2024/2823 of the European Parliament and of the Council of 23 October
2024 on the legal protection of designs (here-in-after: Design Directive), OJ L, 2024/2823,
18. 11. 2024.

2 Directive 98/71/EC of the European Parliament and of the Council of 13 October 1998
on the legal protection of designs, OJ L 289, 28. 10. 1998, 28-35.

3 Regulation (EU) 2024/2822 of the European Parliament and of the Council of 23 October
2024 amending Council Regulation (EC) No 6/2002 on Community designs and repeal-
ing Commission Regulation (EC) No 2246/2002, OJ L, 2024/2822, 18. 11. 2024.

4 Council Regulation (EC) No 6/2002 of 12 December 2001 on Community designs (here-
in-after: Design Regulation), OJ L 3, 5. 1. 2002.

5 Roger Staub, Alessandro Celli, Kommentar zum Bundesgesetz iiber den Schutz von Design,
Ziirich, 2003, 55.
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make a distinction between subjective and objective novelty, as well as
between relative and absolute novelty.® Subjective novelty implies that the
novelty requirement will be met if the author of the design did not know that
such a design existed anywhere and at any time in the world, while objective
novelty implies that, regardless of the author’s knowledge, such a design has
never existed anywhere in the world. The division into absolute and relative
novelty, on the other hand, is a subdivision in relation to objective novelty,
since objective novelty can be understood absolutely (in the patent sense)
that no such design has ever existed anywhere, and relatively, in which
case this strict rule of patent law suffers certain limitations. This division is
also considered the most significant because comparatively countries differ
depending on whether they accept one or the other system. On the one hand,
we have legal systems in which the concept of novelty is closer to the concept
of absolute novelty in patent law. As a rule, in these countries, a substantive
examination is also carried out in the design protection procedure. On the
other hand, there are laws in which the novelty requirement is assessed
relatively, differently than in patent law. In other words, in these countries,
novelty is limited in some way, either temporally or territorially, or in terms
of persons familiar with the design. As a rule, these countries do not carry
out a substantive examination of the design but apply a simple deposit system.
Perhaps the most interesting situation was in the earlier German law, which
made a transgression from absolute novelty prescribed by law to objective
relative novelty applied by the court in the Riischenhaube case of 1969, which
stated that a design will be new if, by the date of filing of the application, such
a design was not or could not reasonably have been known to specialized
trade circles on the market of Germany and the countries with which the
German economy cooperates.”

Both of the above approaches to novelty have advantages and
disadvantages. The advantage of absolute novelty is that once novelty has
been established, it can hardly be challenged in any country, which facilitates
the protection of designs worldwide. This is also a disadvantage of the
relative novelty system since there is always the possibility that a design
may be challenged in a particular country. On the other hand, the relative
novelty system facilitates examination and speeds up the procedure, while the

6 Gordian Hasselblatt, Community Design Regulation (EC) No 6/2002, Miinchen, Oxford,
Baden-Baden, 2018, 78; Robert Stutz, Stephan Beutler, Muriel Kiinzi, Designgesetz, Bern,
2006, 115; Oliver Ruhl, Jan Tolkmit, Gemeinschaftsgeschmacksmuster, Koln, 2019, 119;
Helmut Eichmann, Dirk Jestaedt, Designgesetz, Gemeinschaftsgeschmacksmusterrecht-
verordnung, Miinchen, 2019, 838; Peter Heinrich, Schweizerisches Designgesetz, Haager
Musterabkommen und weitere Erlasse, Ziirich, 2014, 146-147; Gertraud Redl, Die Schutz-
voraussetzungen des Gemeinschaftsgeschmacksmusters, Wien, Berlin, 2007, 38.

7 Uma Suthersanen, Design law in Europe, London, 2000, 369.
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examination of absolute novelty takes longer.® However, the theory maintains
that novelty in the sense of patent law is not a requirement that corresponds
to the nature of industrial design. Namely, novelty as a requirement in patent
law is, by its very nature, introduced in order to ensure priority in the legal
protection of inventions. In other words, in order to accelerate economic
development, the inventor who first invents is granted a temporary monopoly
right to exploit the invention that he came up with. However, if such an
invention already existed in the state of the art, the monopoly recognized in
this way will not be progressive, since something that existed in the public
domain is now transferred to the private portfolio of an individual. Society
does not realize any benefit from the work of the inventor who would obtain
the right for an already existing invention, because the development has
not been achieved, and therefore there is no basis to recognizing him the
monopoly on the exploitation of such an invention. Therefore, due to the
importance and strength of the right that characterizes the patent, the novelty
requirement must be strict and must imply that no one has ever come up
with such an invention anywhere before. ° The situation is different when
it comes to design. Namely, cultural development is by its nature circular,
and not linear like technical development. Industrial design, therefore, unlike
inventions, does not develop linearly, but circularly. This actually means
that old styles and designs are rediscovered after some time and adapted to
modern tastes. Figuratively speaking, design is “recycled”.!® Thanks to this,
industrial design has a shorter circulation period - for some products, only
one season of two to three months at most. Design is not an instruction
for solving a technical problem that, once given, can function always and
everywhere. An invention is conditioned by the laws of physics and chemistry
which, at least when it comes to planet Earth, are valid everywhere and in
every place. Therefore, the application of the instruction is not conditioned
by space and time. On the other hand, design is conditioned by the market,
perceptions in the market, the economic situation, and cultural and social
influences, which depend on the time and space in which they are located.
Therefore, it seems unfair and limiting to apply the same standard to design
as an aesthetic creation and invention as a technological one. In theory, it is
believed that for the development of art, novelty understood in the patent law
sense is not progressive, but rather hinders the development of art, limiting

Vesna Besarovi¢, Intelektualna svojina, Beograd, 2000, 136.

Sean B. Seymore, “Rethinking Novelty in Patent Law”, Duke Law Journal, No. 4/2011,
930.

10  Anette Kur, Marianne Levine, “The design approach revisited: background and meaning’,
The EU design approach (editors Anette Kur, Marianne Levine, Jens Schovsbo), Chelten-
ham, Boston, 2018, 18.
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the freedom of the author in his artistic expression and communication.!}

The essence of design is to make the object as beautiful and attractive as
possible, which requires greater freedom of consideration. In other words,
unlike inventiveness, which is an objective criterion in patent law, in design,
there is no objective criterion that could evaluate and thus compare designs,
but the criterion of essential similarity taken from copyright or trademark
law should be applied. 12

A solution in European Union law was also created on similar ideas.
The editors of the Directive and the Regulation were of the opinion that the
set condition of universal or absolute novelty was practically unattainable
since there was no office that could examine all existing designs in the world.
In practice, the novelty standard is always reduced to an examination that is
limited by a temporal or territorial criterion. Moreover, it is very difficult to
draw a distinction between old and new designs in the way that it is done in
patent law. In addition, it is emphasized that there is no need to apply such
a strict test as absolute novelty since the situation is significantly different
from patents and inventions, for which maintenance in the public domain is
much more important. !*> Also, the criterion of absolute novelty was not in
line with the aspirations of the textile and fashion industry of the European
Union.'* Therefore, the Commission’s first proposal implied novelty limited
to the territory of the European Union, which meant that any design that
could be considered new in the territory of the then common market could
be protected. This understanding was criticized as the European Union’s
desire to “rob” the designs of small countries outside the Union, especially
developing countries because their designs could be registered in the Union
by other persons. For this reason, the criterion of absolute novelty was
retained. However, this position was also criticized, because if the criterion
of absolute novelty was applied, the right to an industrial design could be
declared invalid even because of designs that were created a long time ago
and in distant and unknown places."

The Commission was therefore forced to take a different approach to
the novelty requirement. It is thus stipulated that a design shall be considered
new if no identical design has been made available to the public before the
filing date, the recognized priority date, or, in the case of an unregistered

11 G. Redl, 41.

12 Orit Fischman Afori, “Reconceptualizing Property in Designs’, Cardozo Arts & Enter-
tainment Law Journal, No. 3/2008, 1135-1138.

13 European Commision, Green paper on legal protection of industrial design, Brussels,
1991, available at: https://tind. wipo.int/record/19497?In=en, 8. 7. 2025, 67-70.

14 U. Suthersanen, 43.
15 A. Kur, M. Levine, 18-19.
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design right, before the date of first making available to the public.'® This
solution is specified and limited by the provision of Art. 6 of the Design
Directive (Art. 7 of the Design Regulation), according to which an earlier
design shall be considered to have become available to the public if it has
been published following registration or otherwise, or exhibited, used in trade
or otherwise disclosed, except where these events could not reasonably have
become known in the normal course of business to the circles specialised in
the sector concerned, operating within the Union, before the date of filing of
the application for registration or, if priority is claimed, the date of priority.
By personal and territorial limitation, i.e. by limitation to circles specialised
in the sector concerned and by limitation to the regular course of business,
European Union law, following the practice of German courts,'” according to
one part of the theory has accepted the option of objective relative novelty.
18 This is also in line with the system of simple deposit for the recognition of
rights provided in the Regulation. Another part of the theory believes that the
so-called “grace period” and the prescription of relative secrecy of the design
have mitigated the absolute effect of the novelty of the design, but not to the
extent of making it relative.'® In our opinion, it is somewhat ungrateful to
assess the harmonized solution in terms of whether it is relative or mitigated
absolute novelty. The fact is that the Commission started from the idea of
adopting a solution that would be objective relative novelty, but that absolute
novelty was subsequently accepted with the addition of limitations. In fact,
we believe that the aforementioned solution has given the assessment of the

16  Design Directive, Art. 4; Design Regulation, Art. 5 Par. 1.

17 In theory, the view has been expressed that this solution relies heavily on the aforemen-
tioned ruling of the German Federal Supreme Court (Bundesgerichthof) Riischenhaube,
Anette Kur, “Die Auswirkungen des neuen Geschmacksmusterrechts auf die Praxis”, Ge-
werblicher Rechtsschutz und Urheberrecht, Nr. 1/2002, 665.

18 Horst Peter Gotting, Justus Meyer, Ulf Vormbrock, Gewerblicher Rechtsschutz und Wett-
bewerbsrecht, Baden-Baden, 2020, 595; U. Suthersanen, 43; Paul Torremans, Holyoak and
Torremans Intellectual property law, Oxford, 2019, 352; O. Ruhl, J.Tolkmit, 119; H. Eich-
mann, D. Jestaedt, 838; P. Heinrich, 160; G. Hasselblatt, 79; R. Stutz, S. Beutler, M. Kiinzi,
114; Ekkehard Stolz, Geschmacksmuster- und markenrechtlicher Designschutz, Baden-Ba-
den, 2002, 116; Alexander Bulling, Angelika Lang6hrig, Tillmann Hellwig, Geschmacks-
muster, Designschutz in Deutschland und Europa, Koln, Berlin, Miinchen, 2006, 43; G.
Redl, 38.

19 Thomas Margoni, “Not for Designers: On the Inadequacies of EU Design Law and How
to Fix It’, Journal of Intellectual Property, Information Technology and Electronic Com-
merce Law, No. 3/2013, 229; Lena Schickle, “Protection of Industrial Design in the United
States and in the EU: Different Concepts or Different Labels”, Journal of World Intellectual
Property, No. 1-2/2013, 24; Charles Gielen, Verona von Bombhard, Concise European
Trade Mark and Design Law, Alphe aan den Rijn, 2017, 644; Zoran Miladinovi¢, Sini$a
Varga, “Uslovi i postupak za priznanje prava na industrijski dizajn u Republici Srbiji’,
Pravni Zivot, No. 11/2011, 689; Lionel Bently, Brad Sherman, Dev Gangjee, Phillip John-
son, Intellectual property law, Oxford, 2018, 768.
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character of novelty into the hands of the courts and authorities that apply the
rule. Depending on the circumstances of the specific case and in particular
the perception in the market and socio-cultural circumstances, the court may
give novelty a more “absolute” or “relative” character.

IIT The Examination of Novelty

1. The State of Art

The state of the art (germ. Formenschatz) is the starting point for
determining novelty. As explained in the previous section, it primarily
covers any design that has become available to the public at any time and
from any location, but under additional conditions that limit this scope. The
aforementioned provision limiting novelty is called the “safeguard clause’,
because its task is to prevent the right to an industrial design from being
weakened too much by being constantly subject to invalidity proceedings,
due to earlier objects of protection located in museums and in distant places,
of which European industry could not possibly know.?’ The safeguard clause
introduced two legal standards - professional circles specialized in the sector
concerned and the regular course of business, which should determine in
which cases a design, will be considered to have become available to the
public.

Professional circles specialized in the sector concerned are defined
as economic entities engaged in the production of goods that are designed,
including designers engaged in design in that sector. 2! In the case of H.
Gautzsch GrofsShanden GmbH & Co. KG v. Munchener Boulevard MobelJoseph
Duna Gmbh,** the Court of Justice of the European Union, in response to a
question from the Federal Supreme Court of Germany (Bundesgerichthof),
clarified that, in addition to companies engaged in design, professional circles
necessarily include traders, i.e. companies engaged in trade in that sector.
The Advocate General also pointed out in this case that the knowledge of
one person with an earlier design is not sufficient, since the decision refers
to a larger number of persons (“professional circles”). 2> A very important

20  U. Suthersanen, 43.
21  Z. Miladinovi¢, S. Varga, 689.

22 Court of Justice of European Union, H. Gautzsch Groffhanden GmbH & Co. KG v.
Munchener Boulevard MobelJoseph Duna Gmbh, C- 479/12 of 13. 2. 2014, Par. 30. In this
case, the issue was the novelty of a design for a decorative tent (porch) that was made
available to the public for the first time by displaying an image of the disputed design at
a closed presentation by a company in China.

23 Opinion of Advocate General Wathelet in H. Gautzsch GroBhanden GmbH & Co. KG v.
Munchener Boulevard MobelJoseph Duna Gmbh of 5. 9. 2013, Par. 38.
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aspect in this regard is the sector of the economy to which the contested
design relates since the definition of the relevant sector will depend on the
notion of the professional circles specialised in the sector concerned. **
According to the theory, the relevant sector should be taken into account in
relation to the earlier design, and not the contested one, although in most
situations it will be the same relevant sector.”’> Moreover, the knowledge of
the professional circles should not be limited to a narrow group of subjects
or things, since their knowledge regularly extends to other fields.?® This
definition of the relevant sector should not be confused with the definition of
the relevant sector in trademark law. The definition of the relevant sector of
the economy in trademark law aims to establish the likelihood of confusion
and is directly related to the scope of the right. In contrast, the determination
of the relevant sector in the novelty test serves to examine whether the earlier
contested design could have been known to the relevant business circles in
the European Union market, without any (or at least immediate) impact on
the scope of the right.?”

The second legal standard implies that the professional circles
specialized in the sector concerned became aware of the design in the
ordinary course of business in the country. The meaning of this term will
depend on the specific situation, but it is certain that all designs in the
register must fall under this term. In other situations, it will be the task of
the competent authority to determine, through experts and specialists, which
design the professional circles could have come to in the ordinary course of
business. The understanding of the Swiss theory is particularly interesting
here. Namely, the court should, taking into account the circumstances of
the case, take into account as separate facts the economic proximity, i.e. the
proximity of the sector in which the earlier design was used, the geographical
proximity of the area in which the publication occurred, as well as the
proximity of the publication in time, based on which it should assess the real
possibility that the professional circles would become aware of the earlier
design.”® Moreover, with the development of communication and active
cultural exchange, it is difficult to assume that a design that exists in any
part of the world will be unknown to European professional circles.?” This
is precisely the question that arose in the case of Crocs, Inc. v. Holey Soles

24  R. Stutz, S. Beutler, M. Kiinzi, 120.
25 C. Gielen, V. von Bombhard, 645; L.Bentley, B. Sherman, D. Gangjee, P. Johnson, 766.
26 E. Stolz, 115.

27  Wolfgang Biischer, Stefan Dittmer, Peter Schiwy, Gewerblicher Rechtsschutz, Urheberrecht,
Medienrecht, Koln, 2015, 1251; H. P. Gotting, J. Meyer, U. Vormbrock, 594; E.Stolz, 115.

28 P Heinrich, 152; R. Stutz, S. Beutler, M. Kiinzi, 122-124. Same opinions for German law
see in G. Redl, 39.

29  U. Suthersanen, 43-44.
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Holdings Ltd,*® in which the EUIPO Board of Appeal took the position that
the fact that clogs were prominently displayed on a website, although the
website itself was not established, nor was there a possibility of purchasing
through the website, leads to the publication of the design of the clogs, since
the Internet is a powerful information tool, and it is reasonable to assume
that persons interested in the said goods will easily reach the website and
become familiar with the design through search engines.”! Also, in theory,
the opinion prevails that the publication of designs in the official gazettes of
the offices of the economically most important countries, such as the USA,
Canada, Japan, and China, cannot be considered unknown to professional
circles in the European Union.>* However, in the aforementioned judgment
in H. Gautzsch Grofshanden, the Court of Justice of the European Union was
reserved regarding the possibility that business circles operating within the
EU may become aware of a design that was displayed only once at a private
presentation by a company in China, although the mere fact that the display
took place on a market outside the European Union does not affect the
possibility of such a design becoming known to specialized design circles.*®

The aforementioned provision also states that a design shall be new
provided that it has not been disclosed to the public in one of three possible
ways: by publication after registration and otherwise, exhibited, used in trade,
and otherwise disclosed. The entire design does not have to be made available
to the public, but only a part sufficient for the design to be reproduced must
be made known. In doing so, a representation of the design - a drawing,
photograph,®* shape, or image - must be made available to the public.*®
Mental representations, including those materialized in the form of text
(description of the industrial design), do not enter the state of the art>® and
will not be considered to have been made available to the public. However,
if a visual reproduction identical to the one described could be created on

30 Office for Harmonization in the Internal Market, Board of Appeals, Crocs, Inc. v. Holey
Soles Holdings Ltd, R-9/2008-3 of 26. 3. 2010.

31 Viola Elam, “CAD Files and European Design Law’, Journal of Intellectual Property, Infor-
mation Technology and Electronic Commerce Law, No. 2/2016, 153.

32 B. Bischer, S. Dittmer, P. Schiwy, 1252; H. P. Gétting, J. Meyer, U. Vormbrock, 595; G.
Hasselblatt, 79; Philipp H. Giinther, Thorsten Beyerlein, Kommentar Designgesetz, Frank-
furt am Mein, 2015, 37.

33  Court of Justice of European Union, H. Gautzsch Grof$handen GmbH & Co. KG v. Mun-
chener Boulevard MobelJoseph Duna Gmbh, C- 479/12 of 13. 2. 2014. Par. 32-33.

34 Confirmed in Court of Justice of European Union, case Ferrari SpA v. Mansory Design
Holding GmbH, C-123/20 of 28. 10. 2021, Par. 20.

35 Z.Miladinovi¢, S. Varga, 688.

36  Milenko Manigodi¢, Industrijski dizajn — zastita modela i uzoraka u zemlji i inostranstvu,
Beograd, 1988, 40.
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the basis of the description, it is considered that the design would also be
disclosed in that case.*”

In determining the scope of the state of the art, the question of the
moment at which the state of the art is assessed is also very important.
Design Regulation implies that the state of the art is assessed with regard to
the date of filing of the application, as stated in the definition of novelty.*®
However, when it comes to the right to an unregistered design, the basic rule
for the moment of assessing novelty becomes inapplicable. The regulation
provides that an unregistered design will meet the condition of novelty if no
identical design existed on the date on which the unregistered design was
made available to the public. Making available to the public is interpreted
in the same way as in the case of a registered design, i.e., the design will be
made available to the public on the date on which it was published, put on the
market, or otherwise disclosed if there was a reasonable possibility that the
specialised professional circles in the ordinary course of business within the
Community would have become aware of the said design. This determination
of the time of novelty actually achieves uniformity in determining the scope
of the state of the design for registered and unregistered designs. Exceptions
to this rule are union and fair priority under the Paris Convention.*® The
deadlines for union and trade fair priority should not be confused or linked
with the grace period. *° The “grace period” means that an industrial design is
not considered to have become available to the public if the industrial design
was discovered by the author, his legal successor or a third party on the basis
of information received from the author or his legal successor, or an action
taken by one of them, provided that less than 12 months have elapsed from
the moment the design was discovered to the moment of filing the application,
i.e. to the moment of the requested priority right.*! This corrective fiction
was introduced with the aim of enabling the designer or his successor to test
the design on the market in a short period of time and assess whether such
a design is worth protecting by law and paying fees.*> The intention of the
European legislator was to meet the needs of industries where designs have
a short lifetime and, acting in combination with the right to an unregistered

37  Z.Miladinovi¢, S. Varga, 688; R. Stutz, S. Beutler, M. Kiinzi, 124-125.

38 Design Regulation, Art. 5.

39  Paris Convention for Protection of Industrial Property, Art. 4 Par. C Line 1) and Art. 11.
40 T. Margoni, 229.

41 Design Directive, Art. 6. Par. 2; Design Regulation, Art. 7 Par. 2.

42 Z. Miladinovi¢, S. Varga, 688. The aforementioned exception was introduced because
research showed that a large number of designers published their designs without prior
registration, which subsequently led to the impossibility of later registration due to the
lack of novelty. See A. Kur, M. Levine, 14.
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design, to provide these sectors of the economy with adequate protection
and to remedy the shortcomings of the registration system.*> The 12-month
period** was not determined by any objective criterion, but the Commission
assumed that such a period was sufficient to provide adequate protection to
all sectors.*® However, since the grace period does not constitute a priority, if
any third party working independently comes up with the same design during
this initial period, the designer cannot prohibit him from exploiting such a
design or from filing an application.*® It is also very important to establish
when applying this period that the published design was indeed the one that
was subsequently applied for, otherwise the grace period will not apply.

2. Comparison of two designs

In order to determine whether a design is new, it is necessary to
make a comparison between the contested design and the earlier design.
This entails the need to clearly define the design whose novelty is being
examined. The situation is somewhat different in the case of registered
and unregistered designs. Namely, in the case of a registered design, it is
much easier to determine the specific appearance of the design, since it is
determined by the representation in application. It is important to emphasize
that only the registered design is taken into account, regardless of how the
design was subsequently put into market. On the other hand, in the case of
an unregistered design, the court must determine from the evidence the exact
appearance of the design at the time of first making it available. Therefore, in
theory, it is proposed that owners must preserve catalogues, images, websites,
and other evidence of the publication of the design, as well as the date of
publication of the design.’’ In addition to the contested design, it is also
necessary to determine the exact appearance of the earlier design. As in the
previous case, the earlier design may be registered, but it also may not. In this
case, it is somewhat easier in those systems in which substantive examination
is not carried out. In the simple deposit system, the examination is carried out
in the invalidity procedure, so the earlier design is defined by the application
for declaration of invalidity. The need for clear identification of the contested
and earlier designs is more prominent when it comes to novelty examination
because even very minimal differences can be decisive. Therefore, the quality

43 European Commission, Green paper on legal protection of industrial design, 5-6.
44  Before harmonization, Serbian law provided a period of 6 months. V. Besarovi¢, 136.
45 European Commission, Green paper on legal protection of industrial design, 46, 82.
46  T. Margoni, 229.

47  B. Biischer, S. Dittmer, P. Schiwy, 1245; G. Hasselblatt, 81; L. Bentley, B. Sherman,
D. Gangjee, P. Johnson, 761.
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of the image of the representation or the evidence provided by the parties is
often decisive.*®

When it comes to the comparison, according to the definition of the
novelty requirement, a design will be new if an identical design has not
become available to the public before the date of filing the application, i.e.
the recognized priority right. It is clarified that an identical design is a design
that differs from the design only in irrelevant details.” As we can see, the
concept of identity is not taken in its literal linguistic meaning, but should
be interpreted more broadly in accordance with the following interpretative
provision. The reason for the broader interpretation of the concept of identity
is primarily of a practical nature. It is very rare for there to be two identical
designs. It is far more common for two designs to be almost identical, but with
certain differences. > In practice, it is essentially never determined whether a
design is truly identical or does not differ even in immaterial details, because
in both cases there will be a lack of novelty. However, this opens the door to
another dilemma concerning the interpretation of the concept of differences
in irrelevant details. This is a legal standard that is left to the assessment of
case law. What it primarily indicates is that, unlike the approach that was in
place before harmonisation, the assessment should not consist of examining
the similarities®! between the designs but rather of assessing the differences.>
According to the view expressed in the theory;, it is first necessary to determine
whether there are any differences between the two designs being compared
and what they are. Only then should one proceed to assess whether these
differences are significant or not.>?

The next question is which differences can be considered “differences
in immaterial details”. This question is somewhat more theoretical since the
design must achieve not only a difference in immaterial details but also a
difference in the overall general impression, and therefore the definition of
an immaterial detail is more significant from the perspective of theory and
the determination of essential elements.”® According to one view in theory,
differences in the design characteristics mentioned in the definition of design
(lines, contours, shape, etc.) can in no case be considered immaterial.>
However, this should be accepted with reservations, because it is precisely

48  O. Ruhl, J. Tolkmit, 122.

49  Design Directive, Art. 3; Design Regulation, Art. 5 Par. 2.

50 P H. Gunther, T. Beyerlein, 35.

51 M. Manigodi¢, 45.

52 B. Biischer, S. Dittmer, P. Schiwy, 1245; Z. Miladinovi¢, S. Varga, 688.
53  David Stone, European Union design law, Oxford, 2016, 195-196.

54 PH. Ginther, T. Beyerlein, 36.

55  @G. Hasselblatt, 84.
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possible for very small differences in color shades to be recognized as
differences in immaterial details, which is explicitly given as an example in
the EUTPO Guidelines for examination of registered community designs.*®
Differences in immaterial details exist when they are so small that they can
go unnoticed, that is if the observer cannot notice them without making a
conscious effort.”” It can also be said that differences in immaterial details
exist when they are external to the design itself, i.e. appear to be additional
to it, or if they do not contribute to the overall impression.58 In this sense,
the EUIPO Guidelines stipulate that identity between designs will exist if the
later design contains every element of the earlier design. If there are different
features in relation to the earlier design, they may be significant for the
assessment of whether the design is novel, unless they are so immaterial that
they can go unnoticed.” Bearing in mind that design is seen as a fusion of
aesthetics and function, those features that have a technical, but not exclusively
technical, character cannot be considered immaterial simply because they
are technical.®” In any case, they cannot be differences that create a different
overall overall impression, since this would fall within the area of individual
character requirement.’! Examples from practice include: minor changes in
colors or fabric, minor differences in the appearance of the bottom of the
shoe, minor differences in the shape or color of the decoration, etc.02

It should be emphasized that when assessing novelty, design is assessed
in its overall appearance,63 and not in details, in contrast to the solution
that existed under previous law.%* In other words, after harmonization, the
so-called “mosaic examination’, where only new innovative features of the
product were taken into account, was abolished. By this earlier test, applied in
patent law, it was examined whether there was a certain linear progress in the
development of new shapes.%> The starting idea of this examination system
actually implies that a design, like a patent, is always at least partially based

56  EUIPO, Guidelines for examination of registered community designs, available at: https://
euipo.europa.eu/tunnel-web/secure/webdav/guest/document_library/contentPdfs/law_and_
practice/designs_practice_manual/Draft_Guidelines_2018/examination_of_design_invalid-
ity_applications_en.pdf, 10. 8. 2025, 127.

57 L. Bentley, B. Sherman, D. Gangjee, P. Johnson, 771; G. Hasselblatt, 84.

58 D. Stone, 196.

59  EUIPO, Guidelines for examination of registered community designs, 127.
60 P Heinrich, 163.

61 O. Ruhl, J. Tolkmit, 124.

62 H. Eichmann, D. Jestaedt, 839.

63 U. Suthersanen, 37; V. Elam, 155.

64 See. M. Manigodi¢, 46.

65 E. Stolz, 119.
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on an earlier design, or discoveries, which are viewed as pieces of a mosaic.
In this sense, the condition for protection will be met by certain design, if it
represents such a well-matched mosaic of elements of earlier creations, which
would not be obvious to the average designer.°® The main consequence of this
change is that, unlike the previous test, a design that is merely a combination
of known elements from various pre-existing designs can meet the novelty
requirement.67

The question that is also controversial is the perspective of comparison
of the two designs, i.e. whether the informed user standard should be applied
in this case or not. The above problem arises from the fact that the provision
that prescribed novelty did not specify either an objective or subjective
test. If we apply a historical interpretation, the intention of the editors was
to establish a two-level design test system, and the first level involves an
assessment of the novelty requirement for which a more lenient standard of
identity was applied. This would mean that the difference is assessed from the
perspective of an expert in the specified field of design, who is able to notice
almost all differences, both material and immaterial. In the second step,
assessing individual character, the court should assess the similarity from the
perspective of the consumer, i.e. the informed user. ®® However, even though
it is an assessment by an expert in a particular field, according to the view
expressed in the theory, it is an objective, not a subjective test that implies
that the design is completely the same as the earlier design. Most theoreticians
believe that novelty should be considered from an objective perspective since
the legislator left the aforementioned provision without referring to a specific
person, and applying the informed user’s would be unjustified.®® The theory
also proposes objective criteria for this assessment: the degree of freedom
of the author, increased concentration of the design (crowded prior art,
germ. Musterdichte), application of the design to a new product or to a new
means, or the fact that the design is a new arrangement of known design
elements.”® On the other hand, some authors note that there are no obstacles
to the standard of novelty being examined from the perspective of the
informed user.”! In this domain, the situation that existed in Serbian law is

66 Bozin Vlaskovi¢, “Individualnost industrijskog dizajna’, Pravo i usluge (editor Miodrag
Micovi¢), Kragujevac, 2012, 562-563.

67 P Torremans, 352-353; R. Stutz, S. Beutler, M. Kiinzi, 131; P. Heinrich, 164; E. Stolz, 120;
G. Redl, 36.

68 European Commision, Green paper on legal protection of industrial design, 70-72.

69 V. Elam, 155; C. Gielen, V. von Bombhard, 639; O. Ruhl, J. Tolkmit, 123; D. Stone, 196;
U. Suthersanen, 113; G. Hasselblatt, 78. This is also the standpoint of the EUIPO, upon
which these authors base their conclusion.

70  U. Suthersanen, 38.
71  H. Eichmann, D. Jestaedt, 838.
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particularly interesting, since the Law on the Legal Protection of Design from
2004”2 and the Law on the Legal Protection of Industrial Design from 20097
until the Law on Amendments and Supplements from 2015’ contained a
provision in paragraph 3 of the first Article, which stipulated that a difference
in immaterial details exists if an informed user does not distinguish two
industrial designs at first glance. However, the Law on Amendments and
Supplements to the Law on the Legal Protection of Industrial Designs from
2015 deleted this provision, explaining that this was done due to the need to
harmonize the material conditions for the recognition of industrial designs
in all EU member states.”” As correctly noted, opting for one approach or
the other will most likely not produce any drastic differences, given that it is
necessary to assess whether the two designs are identical, which cannot be
that different from either the experts or the informed user’s perspective.”®

The theory raises the question of the importance of examining novelty
in the European system of examination. Namely, according to the position
of a large part of the theory, novelty is by its nature identical to individual
character. In other words, the essence of both novelty and individual character
is the difference of the design to the state of the art. The difference between
them is only in the degree of difference that is required. Thus, for novelty to
be fulfilled, it is sufficient that the design is not identical or that it does not
differ only in immaterial details, while for individual character it is necessary
that it creates a different overall impression. Therefore, since a design must
meet both conditions in order to be protected, this means that it must always
have a different overall impression that it leaves on the informed user, which
automatically implies the absence of identity. In simpler terms, if a design
has individual character, it will always be novel. Therefore, according to the
position of one part of the theory, there is no separate field of application of
novelty in relation to design.”” Novelty, historically speaking, according to
the idea that the commission had, should have provided the possibility of
resolving “pure cases”. In those situations where it is certain that two designs
are identical, procedural economy would be achieved insofar as it would

72 Law on Legal Protection of Designs, Official Gazette of Serbia and Montenegro, No.
61/2004.

73 Law on Legal Protection of Industrial Designs, Official Gazette of the Republic of Serbia,
No. 104/2009, 45/2015, 44/2018 (other law).

74 Law on Amendments to the Law on Legal Protection of Industrial Designs, Official Ga-
zette of the Republic of Serbia, No. 45/2015.

75  Government of the Republic of Serbia, Draft Law on Amendments to the Law on Legal
Protection of Industrial Designs, dated 25 December 2014, available at: http://otvorenav-
lada.rs/pz-industrijski-dizajn076-cyr-doc/, 10. 7. 2025.

76 L. Bentley, B. Sherman, D. Gangjee, P. Johnson, 771.
77  O. Ruhl, J. Tolkmit, 119.
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not be necessary to prove the absence of individual character. However,
in practice, it has been shown that this intention has not been achieved.”®
The primary reason for this is the fact that there is a very small number of
so-called “pure cases” or cases with minimal differences, where one could
certainly speak of the absence of identity. In addition, the very method of
examination through the invalidity proceedings has contributed to the failure
to achieve procedural economy. Namely, the party, who do not want to risk
losing the procedure and paying the costs, will always rather dispute individual
character, which implies the existence of a greater difference than a difference
in insignificant details. Hence, as a rule, individual character will be disputed,
independently or in combination with novelty, and very rarely novelty on
its own. The greatest importance of novelty is from a formal aspect, since
TRIPS prescribes the condition of novelty or originality as mandatory. Given
the controversy regarding the compliance of the condition of individual
character as a condition for protection with TRIPS, in order to meet the
formal compliance with this international agreement, it was important to at
least formally provide for the condition of novelty.

IV Conclusion

As we have seen from conducted research, novelty before harmonization
played a crucial role, ie., it was the most important and sometimes only
condition for the protection of industrial design. However, at the time,
novelty was accepted as absolute, meaning it had to be proven that the
contested design had not been published ever before. With the introduction
of individual character requirement and relativisation of novelty requirement,
it practically became superfluous, which was only emphasized by the deposit
system registration and invalidity proceedings. The fact that it was provided
as a condition in TRIPS cannot be decisive since it holds no real meaning
for design examination. Therefore, only formal compliance with TRIPS, we
believe does not represent real alignment with this document. In our opinion,
in some future reformation, the novelty criterion should be removed from
design law, since there are only formal and historical reasons for it to be
provided in design law. Hence, novelty requirement should be left where it
belongs - in patent law.

78 C. Gielen, V. von Bombhard, 640.
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HEOIIXOJHOCT HOBOCTU KAO YC/IIOBA
SAHITUTE Y ITPABY SAIITUTE MHAYCTPUJCKOT
IVIBAJHA EBPOIICKE YHUJE

Caxkerak

Kpajem 2024. togune Espoiicka yHuja je Hogenupana ceéoje 3aKkoH0gas-
Citiéo y obnacitiu tipasHe 3awiiiuitie ungycipujckoi gusajua. Lum usmena je
6uU0 UPBEHCITIBEHO ga ce CUCTieM MOgepHU3yje U YHUHU joul UPUMAMBUBUJUM,
gok Ou ocHoéa cucitiema 3awiiliuilie ociliana Heipomervend. Aywiop y pagy
uctiuttiyje ga nu cy dociiojane cywmimiuncke ciiéapu Koje je wipe6ano usmeHu-
iy, a Koju ce U4y HOBOCHIU KAO Y084 3awittiuitie. Y oM CMUCTY, OH UpU-
MeHOM UCTHOPUJCKOT U TiPABHO-gOIMATIICKOT Melioga U aHAAU30M cygcKe Upak-
ce, Kao u tipaxce opiana Eepoiicke yHuje, oKkyuiasa ga 0giosopu Ha iuiliaroe
ga 7y je ycnoe Ho80CHiU yoiuiilie HeoUuxogan y cucitiemy tipasHe 3auiiliuiiie
gusajua y Eepoiickoj ynuju. Lum paga je iogciiuyaree HayuHe pacipase o
HeOUXOgHOCTHU KOHCIIAHIIHOT pedpopmucarwa u yHaupehusarwa cucitiema 3a-
witiuilie Upasa UHgycmipujckoi gusajHa.
Kmwyune peuu: Vngyciipujcku gusaju. — Hosociti ungycitipujckoi gusajna. —
Hcauinuearwe nosocitiu. — JJupexitiusa o ipasHoj 3ainuitiu
UHgyctpujckoi gudajra. — Ypegba o KOMyHUAPHOM GU3AjHY.

Harym npujema paga: 16. 7. 2025.
Harym ucnpaske paga: 30. 9. 2025.
HaTyMm npuxsarama paga: 10. 10. 2025.
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IJIABHU HEHOCTAILIV Y CIIPOBOBE®Y
IIOCTYIIKA BAHCYICKOT PEIIABAA
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Cakerak

Ho xpaja 2025. togune unu do4eilikom HApegHe, o4eKyje ce yceajarve
H0801 3aKoHa 0 3awiluitiy Howpowaqa, Koju he Outtiu wecitiu UPOUUC y 080M
8eky xojum ce ypehyje osa obnaciii. Vlaxo wwipenyitino eaxcehu 3axou ycknahyje
Hociuyiiax 8aHcygckoi pewiasara oiupouiauxux ciioposa ca [upexitiugom
2013/11/EY; y benoj krwusu u3 2024. iogume uciiaknyiia je tipumegba Ha He-
gociiaitiak obasese HocpegHUKA ga jaéHo 00jasmwyjy ussewitiaje o c6om pagy.
Osaj agmunuciipaimiueHy Hegociliamiax Huje jegunu Upobnem y tocitiojehem
3AKOHY, ¢ 003Upom Ha TO ga je y gocagauroj upaxcu ugeHmuduKosan Hu3
apakmuunux totieuikoha y ciiposohery osoi tociiyiixa. Hexu og xkwyunux
Hegoctuatiiaka ogHoce ce Ha: HogHouwletve tipegrnoia og cuipare Uotpoula-
44 U 1eioso pasmaitparee og cilpare HUoCpegHUKa; usjaidroerve wipiosyd Ha
’ EnexkTpoHcKa afjpeca aytopa: savo@prafak.ni.ac.rs.

ORCID: 0000-0002-9308-6258.

Pap je caonmren Ha MehyHaponHoj HayyHOj KOHPepeHLuju ,,[IpaBO U APYLITBEHN KOH-
bkt Koja je ompxaHa 25. u 26. anpuaa 2025. roguHe Ha [IpaBHOM dakynTeTy YHU-
BepauteTa y Humry.

Pap je pesynTar mcrpakupama Ha IpOjeKTy ,OATOBOPHOCT y IPAaBHOM M [PYLITBEHOM
KOHTeKCTy«, KOjI/I (bVIHaHCI/[pa HpaBHI/I (baKy]'ITeT YHI/IBCPSI/ITCTS. y HI/IH.Iy, y nepuony
2021-2025. roguHe.
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[1aBHM HegocTaly y CIipoBoherby IOCTYIIKA BAaHCYCKOT pelllaBaba NOTPOLIAYKOTr CIIopa

iogHeitiu tipegnol, iocebHO Kaga je 0HO HeUOTIYHO UnY U30Ciiare; nouipedy
3a flojegHocillasbervemM HOCHIYTiKA Y 8e3uU ca UOTHAUCUBAbeM CHOPA3yMa; KAo
U Ha Cllatilyc u ynoty docpeguuxa y camom UoCTiyuKy 8ancygckoi peuiasarba
HOMpOUAuKUX ciopo6a. Y Wom KOHIleKCily, y o6om pagy buhe ananusupa-
He cee cliopHe Hopme U Hegociauu 3aKoHa o 3aulitiuiiiy fompouia1a Koju ce
0gHOCe Ha HOCTYTaK 8AHCYGCKOT peuiasarba Howpouiaukol ciopa, y3 ocebam
ocepini Ha Haupiti H0601 3aKoHA 0 3awiiiuiiiy Hoipowada, yiopegrHoupasHa
pewterva u gocagawry tpaxcy. Vicitiospemero, 6uhe usneitiu iipegnosu de lege
ferenda 3a ynaupehere tipasroi oksupa.

Kmyune peuu: Hegocitiayu 3axoxa o 3auitiuitiu doiipowaua. — Bancygcko
pewasare iomipowauxol ciopa. — Ilpegnoi fiommipowayua. —
Homaucusare ciiopasyma. — Citiaitiyc locpegruxa.

I YBog

TpxulTe 1 HaBMKe MOTPOIIAYa HEIIPECTAHO Ce Memajy. TeXHOIOoMmKN
HaIlpefjakK, HOBM OO/IMIIM ITOC/IOBama U mpouecu MehyHaponHe mHTerpanuje
IIpefICTaB/bajy HeKe Off K/bYYHMX (QakTopa Koju OONIMKYjy AUMHAMUYaH
I0JI0Kaj IIOTpolIaya. Ydyecrase IpoMeHe CTBapajy OpojHe 13a30Be ca KojuMa
ce MOTpOLIAYY CyOo4yaBajy, LITO MCTOBPEMEHO 3axTeBa 1 obe3behuBame ase-
KBaTHe IIpaBHe 3allTHUTE HBUXOBYUX IIPaBa. YIIPaBO U3 TOT pas/iora o6macT mno-
TPOLIAYKOT IIpaBa IIOAJIOKHA je CTATHMM M3MeHaMa, a Y IIPAaBHOM CUCTEMY
Perry6nuke Cp6uje Ta TeHfieHIMja TOCce6HO je nspakeHa. TokoM mspajie oBor
paja y TOKy je jaBHa pacnpasa o Hampry 3akoHa 0 3aIITUTM HOTpouIaya,’
4yujuM he ce ycBajameM y IIpaBHM ITOpefjaK yBECTH IIECTY 3aKOH U3 OBe 00/1a-
cTn y nepuony Kpahem o ueTBpT Beka.

Jeman o 3HaYajHMX CerMeHaTa 3alITUTE IIPaBa MOTPOLIaYa OIHOCK C€
Ha BUXOBY MOTYRHOCT Jja CrOp ca TProBIeM pellie BAHCYNCKMM ITyTeM.’

1 MUHUCTapCTBO YHYTpallllbe M CIO/bHE TProBuHe (y JabeM TeKCTy: MMHMCTapCTBO)
uspano je ObapellTeme O IOYETKY jaBHe paciipaBe 0 HalpTy 3akoHa 0 3allITUTH IIOTPO-
1madva, Koja he Tpajatu op 4. mo 24. aBrycra 2025. roguHe. Buure nudopmanuja focTymnHo
Ha afipecn: https://must.gov.rs/tekst/385/javne-rasprave.php, 24. 8. 2025.

2 Hakon npsor 3akoHa o 3amtuTy norpouava u3 2002. roguHe, ycueguia je cepuja Ho-
BMX 3aKoHa goHeTux 2005, 2010, 2014. u 2021. roguHe, Ipu 4eMy je MOCIENY YjeTHO
u Baxehu: 3akoH o samtuty notpomada — 3311, Cayxbenu inacuux PC, 6p 88/2021. O
HaBeJieHVM 3akoHMMa Buie Bupi. Mapuja Kapanuxknh Mupuh, ,,3akoHomaBHa Xxumep-
aKTVMBHOCT 1 JIe/IOTBOPHA 3aIITUTA NoTpolraya’, [lepciiexifiuee uminemeHiiayuje espoii-
ckux ciiangapga y apaenu cucitiem Cpouje — kwuia XI (ypenuuk Cresan JInmnh), beo-
rpap, 2021, 2-6.

3 BaHcyncko pelllaBame IIOTPOMIAYKUX CIIOPOBa Moryhe je M Ha OCHOBY 3akOHa O IOCpe-
moBamwy y pemraBamwy croposa — 3IIPC, Cnymbenu inacuux PC, 6p. 55/2014. OcHOBHa

587



Cago Bemkosuh (ctp. 586-613) ITull 4/2025

OBo npaBo npencTasba conditio sine qua non y CUCTeMy 3alUTUTe HOTPOLIA-
9a 1 6WIo je TipeBUhEHO Y CBUM JOCA/AIIIbUM 3aKOHUMA U3 OBe obmacTi.’
JlaHac oBaj BMJ aNTepHATMBHOT pellaBama CIIOPOBA MMa MPYMApPHY YIIOLY,
IOK je CyZICKa 3allITUTAa pe3epBUCaHa 3a NOC/Ieiby UHCTaHIy. Panuje To Huje
6uo crmy4aj, 6ynyhu fa je cyn mmao npumar, y3 mocrojame MoryhHocTu ain-
TepHATVBHOT pelllaBamba CIIOPOBa.

IIpema Baxxehem 3aKkoHy, paji MOCPeJHNMKA Y OBOM IIOCTYIIKY je Y TIOT-
nmyHOCTM OecraTaH 3a ob6e CTpaHe — M 3a IOTPOIIaYa ¥ 3a TProBIja — Ipu
4eMy jeflMHM TPOIIaK MOXKe HACTaTU YKOIMKO HEKO Off HUX aHTaXyje 3a-
crymamka.® OBa ofipeni6a MpeficTaB/ba KOpak HATIPE| y jauarby CHCTEMA 3a-
IITUTE IOTPOIIAY], a/IN YjeHO YKasyje ¥ Ha II0CTOjare 3Ha4ajHOT IIPOCTOpa
3a fla/be yHanpeheme anTepHATMBHUX METO/A pelllaBara IMOTPOIIAYKIX CIIO-
posa.

Y benoj xwusu 3a 2024. roguHy yKasyje ce fa y HaBelleHOj TOLUHI
HMje 3abe/e)keH Halpelak y pasBojy CUCTeMa BaHCYICKOT pelllaBara IOTPo-
IIAYKMX CIIOPOBa. VICTOBpEMEHO ce TOBOAY y MUTalbe ePUKACHOCT OBOT Me-
xaHu3Ma, 6ynyhu ma 3aHemap/pyBO Mamyu 6poj IOCpeHNKA jaBHO 0bjaBibyje
CBOj TOAMINIBY M3BEIITAj O pajy. Y CPIICKOM IIpaBy 0Ba obaBe3a OCTaB/beHa
je YCIOBHO M OJHOCHM Ce€ CaMO Ha IMOCPEJHMKE KOjU MMajy COICTBEHY WH-
TepHeT cTpaHuny. Mehynm, y npakcu BehnHa mocpegHmka TakBy CTpaHMILY
HeMa, YCJIe] Yera HeloCTajy MOflaliy O BIXOBOM Pafy.

YkasuBawmeM Ha OBaj HEAOCTAaTaK Yy TpaHCIIApE€HTHOCTU BAaHCY[OCKOT
penraBamba IMIOTPOIIAYKMX CIIOPpOBa UCTUYE C€ [1a, Y CKIamy ca )II/[peKTI/IBOM

IIPEHOCT NOCTYNKa Y cKnagy ca 33I1-oM oryesa ce y 4nMmbeHUIN fia je paj OCPEeIHNKA
6ecrtaTaH 3a CTpaHe y CIopy, KoK ce 1o 3IIPC-y TpolukoBM IIOCTYIKa fene u3MeDhy mo-
TpoLIaya 1 TProBLA.

4  Kaxo je Tproman ob6aBesaH [a yd4ecTByje y IIOCTYNKY BAaHCY[CKOT pelllaBarma IO-
TPOIIAYKOT CIOpa, TMOBpeheHO je jeNHO Of OCHOBHMX Hadela Mefujalyje — Hadero
mobposopHOCTU (3IIPC, wm. 9). V3 Tor pasiora oBaj oOMMK pellaBaiba IOTPOIIAYKOT
cropa, y ckmapy ca 33I1-om, mpefcrasba Hermpasy Buj, Menujanyje. CympoTHO BME.
Cno6onan Bykagunosuh, ,EBpOICKO MOTPOLIAYKO IIPABO 1 HErOB YTHUIAj HA Pa3Boj 1I0-
Tpouraykor npasa Cpbuje®, 65 ioguna og Pumckux yiosopa: Eepoticka yHuja u iepciiex-
muse espoiickux unineipayuja Cpouje (ypenuuk Jenena Repannh Ilepuiunh, Bragumup
Bypuh, Anexcanznpa Bumuekpyna), Beorpan, 2023, 207.

5 Pablo Cortés, ,,Introduction®, The New Regulatory Framework for Consumer Dispute Reso-
lution (editor Pablo Cortés), Oxford, 2016, 2. O BaHCYACKOM pellaBamwy HOTPOIMIAYKMX
croposa npema 33I1-y us 2021. roguse Buure BuA. Munena Joanosuh Zattila, ITpaso
Howipouiaua, 2. usnamwe, Hum, 2022, 231-236.

6 Jeman oxf youenux HefocTaTaka 3311-a jecTe ocoB/baBame MOCPENHNKA ¥ HOCTYIKY BaH-
CYACKOT pelllaBaiba IMOTPOIIAYKIX CIOPOBA TEPMUHOM ,,T€IO, IITO MPEACTaB/ba jefHY
Of1 HEONIXOJHMX M3MeHa, 0 yeMy he 6utu Bume peun y feny paga I11.3.6. Pajgu jacHujer
pasyMeBama, y HacTaBKy pafia, IPUIMKOM IIOMUIbalba MOCPEJHMKA Y PellaBaiby IO-
TPOLIAYKMX CIIOpOBa Kopuctuhe ce TEPMUH ,,[IOCPERHNK", YMECTO 3aKOHCKOT TepMMHA
,»Temno".
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2013/11/EY 0 anTepHaTMBHOM pelllaBalby MOTPOUIAYKMX CIOPOBA, TIO-

cpemHMIM MMajy 06aBe3y /a CBOje M3BEINTAje YUMHE jaBHO AOCTYTMHUM.®
TakaB IpomycT MpefcTaB/ba afMMHMCTPAaTUMBHM HEJOCTAaTaK Koju Huje
3aHeMap/bMB, Ay MCTOBPEMEHO HUje HM jeAMHa Ipenpeka edukacHOM
cripoBobery IOCTYIKa BAaHCYACKOT pelllaBama IIOTPOMIAYKNX CIOpPOBaA.
Haume, y jocajammoj npumenn 3aKoHa O 3aIlITUTU MIOTPOLIAYa YOYEHN Cy
¥y OpOjHM APYTM HEZOCTALM KOjy Cy 3HATHO YTUILIAIM HA [JeTTOTBOPHOCT OBOT
MOCTYIIKA.

[IpenmeT OBOT pajia jecTe aHa/IM3a HaBeEeHNX HELOCTATAKa, Y3 M3HO-
meme npepyora de lege ferenda ycMepeHNX Ha BUXOBO IIpeBasMIaKeme U
yHanpebeme nocrojeher nmpaBHOr oKBuUpa.

Il AHKeTHO MCIUTHBame MOCPEJHIKA 32 BAHCY/ICKO pelllaBame
MOTPOINAYKIX CHIOPOBA

3a norpebe u3pajie OBOT pajia CIIPOBENEHO je aHKETHO UCTPaXKMBarbe
HOCpefHMKA. YIUTHUK je 6MO aHOHMMAH M 3aTBOPEHOI THIIA, a IV/bHA
nomynanyja obyxsarana je aKpefuUTOBaHe MOCPefHMKe (Tela) 3a BaHCY/-
CKO pelllaBaie MOTPOMIAYKMX CIIOpOBa IpM MUHUCTapCTBY YHyTpallllbe U
CTO/bHE TProBuHe.’

OCHOBHM IIM/b UCTPAXKVBaKa 01O je CTUIalbe YBUMA Y PeasHe, MpaK-
TUYHE acleKTe pajia MOCPeJHNUKA, ca II0CeOHNM OCBPTOM Ha: Opoj M c/Io-
JKEHOCT IpefiMeTa, HauuH Bobemwa mocrymaka (YCMEHO WM €l1eKTPOHCKM),
13a30Be Y [JOCTaB/balby AOKyMeHTaluje, (GMHAHCUjCKY MOTMBALNMjy, KaOo U
CTeIeH 3aI0BOJ/bCTBA MCI/IaTaMa HaKHasa.

MeTonoMOIKY NPUCTYI 3aCHOBAH jeé Ha [ECKPUITUBHOj aHa/IN3K
KBAaHTUTATUBHMX IOflaTaKa. 3Hayaj ¥ IIPYMEHA CIPOBENEHOT MCTPaXKIBarba
OI7Ieflajy ce y eBalyalujy paja MOCPeSHMKA, IPOLEHN HbIXOBe eduKacHO-
CTM U MAeHTU(UKALUjU 13a30Ba KOju ce jaBbajy y mpakcu. Ilopepn Tora,
VICTpaKMBambe IIPY>Ka pe/ieBaHTHE NOBpaTHe MHpOpMaIuje y IIorIefy oreHe
nocrojehe 3akoHCke perynatuBe M yKasyje Ha Moryhe msmeHe paju HeHOT

7 Hupextusa 2013/11/EY o anTepHaTMBHOM pelllaBaky ITOTPOLIAUKNX crioposa (Directive
2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alterna-
tive dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004
and Directive 2009/22/EC (Directive on consumer ADR), Official Journal of the European
Union, L 165, 18. 6. 2013).

8  Foreign Investors Council, Bela knjiga — Predlozi za poboljsanje poslovnog okruzenja u
Srbiji, Beograd, 2024, 145-147.

9  Ha numctu Tenma 3a BaHCYACKO pellaBambe CIOpoBa mma 68 mocpepHuka. Of yKyIHOT
6pOojy, Y aHKeTHOM VICIMTHBAIbY je y4eCTBOBAIO IUX 32, LITO IPENCTaB/ba pelpe3eH-
TaTMBaH y30pak of 47,1%. JIucra Tena 3a BaHCYACKO pellaBarbe IIOTPOUIAYKUX CIOpOBa
HOCTyIIHA Ha appecn: https://vansudsko.must.gov.rs/adrbodies, 19. 8. 2025.
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yHanpebemwa. Pesynraru mcrpaxuBama Ouhe IpefcTaB/beHM y HAcTaBKY
paga.

III 3akoHCKM HefOCTaly MOCTYNAa BAaHCY/ICKOT pellaBama
MOTPOIIAYKOT CIIOpa

Mako je mocTymak BaHCY[CKOT pelllaBama IOTPOIIAYKMX CIOpPOBa
3aMMIbeH Kao epMKacaH, eKOHOMIYAH M JOCTYIIaH MeXaHN3aM 3a 3allTHu-
Ty IpaBa IIOTPOIIAYa, y IPAKCHU Ce youaBajy OpOjHM 3aKOHCKM HeJZOCTaIu
KOjJi OTeXaBajy HberoBy mpuMeHy. HeoBo/bHO jacHO medmHMCcaHM YC/IOBY 32
IOKpeTame IOCTYIIKa, Ka0 1 OTpaHNYeba y IOITIefy aKTUBHE JIeTUTUMAlyje,
[IOBOZle [10 NIpaBHe HECUTYPHOCTM UM HeyjefHaueHe Ipakce. JlomaTHe II0-
termkohe jaB/bajy ce TOKOM CaMOT CIPOBODema IOCTYIKA, HAPOUUTO y Of-
Hocy uaMeby MuHucrapcTBa ¥ HOCpeHUKA IPWIVKOM OLieHe YPeJHOCTU
IpefIora, Kao 1 y CUTyalyjaMa Kaja TPropal He HOCTaBU IOTIIYHO WU
6rmaroppeMeHo Msjannmerbe. [lopes Tora, HeNOTPeOHO KOMIUIMKOBAH IIPOLIeC
3aK/by4MBama CriopasyMa nsMeby crpaHaka yTude Ha epMKaCHOCT IOCTYIIKa
1 off61ja moTpoIIade Off HEeroBor Kopuinherma.

Ca gpyre cTpaHe, IOCTOje ¥ CHCTEMCKY HETOCTAIM KOjU Ce OfHOCe Ha
bMHAHCHjCKY CTATyC MOCPENHMKA U OfCYCTBO jacHO ypeheHor MexaHusMa 3a
BUX0BO (MHAHCUPaIbe, Ka0 1 Ha TEPMMHOJIONIKY HeTOC/IeTHOCT KOja YHOCU
KOH(]Y3Mjy y TyMademwy 3aKOHCKMX ofipefiaba. CBu oBM Ipob6nIeMu ykasyjy
Ha 1oTpeby 3a CBeOOYXBAaTHMM IPENCIUTUBAKBEM IIOCTOjehmx HOpMM u
yBODhemeM npeunsHujux u eGUKacHUjUX 3aKOHCKUX pelllemba Koja he mocty-
IaK YYMHUTH CBPCUCXOSHUM U TIPABHO IIOY3/JaHNM.

1. YcnoBu 3a mokperame MOCTynKa
a) AxiliueHa neTulUMUCAHOCHI 3a TloKpeltiarbe HOCITHYUKA

ITpepnor sa mokpeTame MOCTYIKAa BaHCY/ICKOT PeNlaBarba MOTPOIIaY-
KOT CIIOpa, IIpeMa BakeheM 3aKOHCKOM pellernY, MOXKe TIOTHeTH UCK/bYINBO
norpomay.'’ Mako je morpomau crabuja cTpaHa y OJHOCY Ha TPrOBI@ y
KYIIOIIPOJajHOM OHOCY M 6e3 003mpa LITO je Hmeropa 3allTUTa MMIIEPaTUB
3aKOHa O 3alITUTK NOTPOLIAYa, ONPABJAHO je PasMOTPUTU M MOTyhHOCT
NpJY3HaBamba aKTUBHE JIETUTUMMCAHOCTY TPrOBLY 33 MHMUIMPAHe OBOT II0-

crynka.!!

10 33II, un. 151 cr. 1. IIpaBo moTpormaya fjla MOKpeHe IMOCTYIAK, OHOCHO Ja IOofHece
MIpelyIor 32 BaHCYJCKO pelllaBambe IOTPOIIAYKOT CIOpa, YC/IOB/LEHO j€ IPEeTXONHUM
UCTUILIAEM peKlaMaliyije VIM IPUTOBOPpa TProBIy.

11  MoryhHocT Tprosua fia MOKpeHe NMOCTYIIAK BAHCY[CKOT pelllaBamba MOTPONIAYKOT CIIO-
pa y Teopuju je M3NoKeHa KpPUTUKaMa, y3 MICTOBPEMEHO yKa3/Baibe Ha IIOTeHIjasl 3a
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Haume, y mpakcy cy 3abenexxeHu CIy4ajeBM Ja IOTPOLIAY, HAKOH
IITO TProBall ofbMje BberoBy peKkaaMalujy, He IOgHece Ipemtor MuHucrap-
CTBY YHYTpallllbe M CIIOJbHE TProBuHe (y Ha/beM TeKCTy: MUHICTapCTBO)
3a MOKpeTame IOCTYIKa BAaHCYACKOT pelllaBaiba IOTPOIIAYKOr CIopa, Beh
IIOHOBO YNYTU peKIaMalijy caMOM TprOBuy.12 Bumectpyko musjaB/puBame
pekIaMalyje y Besy ca MCTUM apTUKIOM WIM ycIyroMm onrepehyje omepa-
TUBHM pajj TProsla. Y3umajyhu y o63up fja moTpoluay HeMa OrpaHNYermha y
noreny 6poja MOZHETNX peKlIaMaliija, Kao U TO Jja je TPropal] Ay>kaH fja Ha
CBaKy peK/jaMalljy OfTOBOPM y POKY Off OCaM fIaHa, ~ y C/Iy4Yajy TOHOBHOT
UCTUIaa peK/lIaMaliyje oIpaBiaHo 6u 6110 oMoryhuty TproBuy ja MHUIIN-
pa IOCTyNaK MUPHOT pelllaBamba cropa npes, MuHucTapcTBoM.

HesaBucno op Tora ma 1 je 0OCHOBaHa peKjaMaljyja IOoTpolIada Uian
OTyKa TproBLa ja je ombuje, MOryhHOCT #a M Tpro,al] IIOKpeHe IIOCTY-
nak npen MMHUCTapCTBOM IIOKa3aja Oy ce CBPCUCXORHOM, jep JOIPMHOCU
eMKACHOCTM M eKOHOMMYHOCTM pelllaBama croposa usMehy morpomraua
U Tpropana. Y TOM cMUCTY, de lege ferenda, akTMBHA JETUTUMMCAHOCT 3a
HOKpeTame MOCTYIIKa BAaHCYACKOT pelllaBarba IOTPOLIAYKOTr CIIOpa MOITIa 61
ce IIpM3HATU U TProOBILY.

IIpema [dupextuBu 2013/11/EY o anTepHaTMBHOM pellaBamy IIO-
TPOIIAYKMX CIOPOBA, TProBall HeMa MOTYhHOCT [ja HOfHece IpemIor 3a
IOKpeTame MOCTYIKa, Beh je TO mpaBo M3pMYNTO pe3epBUCAHO 3a MOTPO-
mava.'* Ypaso us Tor pasmora ompaspaso je mro je u'y 33I1-y npuxsaheno
JVICTO pelllelbe, MMajyhy y BULy TeX by CPIICKOT 3aKOHOJaBIIa Ka ycKIahuBamwy
HaIVIOHA/IHOT TIPaBHOT OKBYIpa ca paBoM EBporcke yHnje.

IETOBY 3710ynoTpeby. Kao apryMeHT y Ipusior ToM CTaHOBHUIITY HABOZM Ce [Ja je jemyHM
mpo67ieM KOjit TProBall MOYKe MIMATH ca IIOTpolladyeM — HaIllaTa IjeHe. Jorge Morais Car-
valho, Joana Campos Carvalho, ,Online Dispute Resolution Platform - Making Euro-
pean Contract Law More Effective®, European Contract Law and the Digital Single Market
- The Implications of the Digital Revolution (editor Alberto De Franceschi), Cambridge,
2016, 250.

12 OcumM HaBeJIeHOr, Y NPaKCH Ce jaB/bajy Clly4yajeBU Kafla IOTPOIIAYyM OHJIAjH KYIyjy ap-
THKJTe, Hajuemrhe 13 061aCTV TEKCTVMIHE MHAYCTpYje (HIIp. Xa/bJHa, KOIIY/ba, IaHTasI0-
He U C1L.), ca yHanpeq, GOpMMpPaHUM LW/beM Ja VX HAKOH jefHOKpaTHe ymorpebe (HIp.
HOIIIele Ha CBEYaHOCTH) BpaTe TProBIly, T03uBajyhi ce Ha MpaBoO Ha OAYCTaHAK Of yTro-
BOpa y POKy off 14 maHa o maHa Kafa je po6a focIena y BUXOBY Ap>kaBuny. Bua. 3311,
91 27 cT. 1. ¥ TaKkBMM CHTyalujaMa yroBOp ce 3aK/bydyje 6e3 CTBapHe HaMepe IIOTpPO-
Iava fja Kynmy KOHKpeTaH apTuKal, MTo ynyhyje Ha 310ynoTpe6y IpaBa Ha OfyCTaHaK
ox yrosopa. ITocrenuiia oBe 31oynorpebe ornefa ce y TomMe LITO ce TProsuy Bpaha ap-
THKaJI KOji, 300T yOWBMBUX TParosa yrnorpebe, y 3Ha4ajHOM 6pojy caydajesa Buute Hehe
6UTH MPUXBAT/BMB APYTMM HOTPOLIAYMMA, YMMe TProBall TPIM LITETY.

13 CarmacHo 4. 188 ct. 1 tau. 23 33II-a, Tprosal, 4Y1HM IPEKPILAj YKOIMKO He OATOBOPU
IIOTPOIIAYYy Ha M3jaB/beHy PeK/IaMalijy Y 3aKOHOM IIPOIMCAaHOM POKY Off OCaM JlaHa.

14 npexrtusa 2013/11/EY, npeambyna (16), (25), (50), 4. 1, 2, 5 u 10.

15 TIlpema Ypenbu o eleKTPOHCKOM pellaBamy crioposa (Regulation (EU) No 524/2013 of
the European Parliament and of the Council of 21 May 2013 on online dispute resolution
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CarnacHO TIO3UTMBHOM IIpaBy, TProBal 61 MOTrao jja IIOKpeHe IOCTY-
IaK IPOTUB IOTpoLIaya, amu He Ha ocHoBy 33II-a, Beh Ha ocHOBY 3akoHa
0 TIOCpefioBamy y pelraBamwy crioposa (y mamem Tekcty: 3IIPC). Jemna op
K/bYYHUX pa3/iuKa usMeby oBa 1Ba 3aKOHa OIJIeia ce Y pacHofie/M TPOIIKOBa
nocrynka: ok ce npema 3[IPC-y Tpomkosu fene usmeby crpana y cropy,
nocrynak BoheH y ckmapy ca 33I1-om y mormyHocTH je 6ecniaTaH 3a mo-
Tpomaya u Tpropua.'® V Besu ¢ tum, nmpumena 3IIPC-a y pellaBamy Io-
TPOIIAYKUX CIOPOBA MOJKE IeOBATY NeCTUMY/NIATUBHO U 32 IIOTpOIIaJe 1 3a
TProBlie, HAPOUNTO Kajia ce yrmopeau ca nocrynkom npensubernm 33I1-om,
KOjU 3a CTpaHe He IpeficTaB/ba GpuHAHCKjCKO onTepehembe.

YBakaBajyhm mporiec ycarmamasama CpIICKOT IpaBa ca IpaBoM EB-
pOIICKe YHMje, MIIAK je HEeONXOZHO mpenBupeTy ofpebene msyserke, cBe
ca IM/beM OTK/Iamama MpobieMa Koju Cy yO4eHM Y IpaKcy. JedaH of Tak-
BUX M3y3eTaKa OJHOCHO OV ce Ha IpU3HaBambe aKTUBHE JIETUTVMIUCAHOCTU
TPrOBIY 3a IIOKpPeTambe MOCTYIKA BAHCYACKOT pPellaBamba MOTPOIIAYKOT CIIO-
pa npef MUHUCTapCTBOM Y CIy4ajy Kaja IOTPOLIad TO He Y4MHM, a CIIOP U
fla/be OCTaHe HepelleH.

OBakBO pelrere He 6M HapyIINIO OCHOBHY NPVHIMI 3aLITHTE IIO-
Tpoluaya Kao caabuje CTpaHe y YTOBOPHOM ORHOCY, jep 6u moTrpomrad u
fajbe 3afipXKao IpaBo Jja CTIOOOIHO yYecTByje M Aa ofbuje ydeuhe y mo-
crynky. Hanporus, oHo 6u 06e36enmno Behn cTereH npaBHe CUTYPHOCTH U
eduKacHuje IpeBasuIaXeme CIOPOBa.

Ykonuko 6m 0Baj M3y3eTak y OfHOCY Ha mpaBo EBporcke yHuje mo-
HpuHeo epMKaCHUjeM pelllaBarby MOTPOIIAYKIX CIIOPOBA Y CPIICKOj IPAKCH,
OH 6 pro futuro Morao ha IOCTYXV Kao IpUMep U APYTUM Ap)KaBaMa, a y
KPajib0j MMHUjU U Kao MOTEeHLIMjaTHa CMEPHMIIA 3a M3MeHY caMe [IupeKTuBe
2013/11/EY."

for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/
EC (Regulation on consumer ODR), Official Journal of the European Union, L 165, 18.
6. 2013), mpaBo Ha IORHOLIEHE IPUTYKOE Pafy eIeKTPOHCKOT MOKpeTama IOCTYIIKA
BaHCY/ICKOT pelllaBama CIOpa VIMaayu Cy M IOTpowad u Tprosan (Wi 4 cr. 1 Tad. j).
Ypen6a je npectana ga Baxu 20. 7. 2025. ropuHe.

16  Bug. 3I1PC, un. 29; 3311, w1 167.

17 Vimajyhm y Bugy fa je 3akoH 0 3amTUTK moTpoluada u3 2021. ropuHe meTH IPOINC Y
nomaheM mpaBy kojuM ce ypebyje obmact samTuTe morporuada (IPeTXOAHNU Cy TOHETH
2002, 2005, 2010. 1 2014. ropuHe), YKOIMKO NIPEJIOKEHO OficTyname off Jupexruse EY
He 61 [IaJIo [IeNIOTBOPHE pe3y/ITaTe, OHO 611 MOIIO GMTH OTK/IOKmeHO Beh HapenHOM usMe-
HOM 3akoHa. CaI/lacHO [JOCafalllbhoj IIPaKkcK, 3aKOH O 3alTUTy norpourada y Cpouju ce
y IIPOCEKY Melba Ha CBaKMX IIeT TOfIMHa.
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6) IlogHowere tipegnoia og cilipare GoMwipouiaua u weioso
pasmatuparwe 0g citipane ocpegHuxka

Cagpx1Ha Ipepjora 3a IoKpeTame IIOCTYNKa BaHCY[CKOT pelllaBamba
HOTPOIIAYKOT Criopa AeduHMCaHA je 3aKOHOM O 3aIITUTU HOTpomaqa.18
V3ocTaHak Hekor ofy 06aBe3HUX elleMeHaTa JOBOAY IO HeIOTIYHOCTH IOf-
HeTOT IIPeJJIOra, a YKOMKO IOTPOLIAd ¥ OCTaB/beHOM POKY He OTK/IOHU YyO-
yeHe HeJOoCTaTKe, TO Y KpajibeM MCXOAY MOKe IIPOy3POKOBAT! JOHOLIEHE
OITyKe O Ofi0alVBamby MpejIora O CTpaHe MOCPeHNKA.

Jeman o o6aBe3HUX eleMeHara IIPeIora 3a IOKpeTame IOCTYIKa
jecte mormmc morpomada. IIpegmor ce MMHMCTapCTBY MOXe [LOCTaBUTH
HETIOCPE/IHO, TIOUITOM VM emekTpoHckuM myTem.”’ JIok y crydajy Hero-
CPeNHOT MM TOIITAHCKOT IOJHOIIEHa HUje CIIOPHO Ja MOTpOoIlady MOXKe
CBOjepPyYHO IOTIMCATY IPEMJIOL, Ta MOTYhHOCT M30CTaje y CIydajy emek-
TpoHCKor moHomea.?! Hanume, mmatdopma 3a eeKTPOHCKO MOJIHOMIEHe
IpefsIora 3a BAaHCY/ICKO pelllaBaibe IOTPOLIAYKOr Criopa nIpyu MMUHMUCTApCTBY
He npefiBuba OIIINjy eIeKTPOHCKOT NMOTHNCYBAba HUTY IpyIaraba CKeHM!-
PaHOr, CBOjepy4HO MOTIMCAaHOT Ipepora. [lociequyno, cBaku IpejIor Moy -
HeT IPeKo ITaTpopMe cMaTpa ce HeIOTIIYHNM.

Haxon mro MMHUCTapCTBO NpENIOr IOJHET NpeKo IvtaTdopMe f10-
IenM MOCPeJHMKY, Ha IbeMy je obaBesa Jja MOTpoLIadya 006aBeCTy O IOTpe-
Ou HoIyHe, OBHOCHO [OCTaB/balba IOTIIMCAHOT MPEJIOra, y3 YIO30peme Ha
IpaBHe IOC/TIeANIle YKOMKO Mpefior He Oyne ypebeH y ocTaB/beHOM POKY

18  Carmacno 4. 159 ct. 1 33II-a, mpepsor 3a MOKpeTame MOCTYIKa BAHCY/CKOT pelllaBamba
IIOTPOLIAYKOr CIIOpa MOpa fia Cafipu: 1) mMe, mpesuMe u mpebuBanumre i 6opa-
BUIITe MOTPOIIAYa; 2) IMOCAOBHO MMe, CefUINTe U MOPeCcKM UAEHTUDUKALUOHU Opoj
TProBla; 3) MOfaTKe O MpeAMeTy HOTPOIIAYKOr CIOPA, Ca OIMMCOM YMIEHNYHOT CTamba I
IOKasMMa KojuMa ce YTBPhYjy pelleBaHTHe dnmbeHMIle; 4) IpeyIor IOTPOIIada O MCXO0-
Iy CIIOpa; 5) M3jaBy fa je MOTpOLIaY NMPETXOZHO U3jaBUO peKIaMaliijy WM IPUIOBOP
TProBlly; 6) aTyM IIOJHOIIEHkA PeKIaMallije MU IIPUTOBOPa; 7) U3jaBy fia CIOp Huje y
TOKY HUTH je Beh pellleH y CyACKOM, apOUTPasKHOM WM APYTOM HOCTYIKY; 8) U3jaBy O
HauNMHY Bohema MOCTyIKa (HeIOCPeRHO WM eIeKTPOHCKUM IIyTeM); 1 9) JaTyM U IOT-
IIC NOTpOIIaya.

19 Bup. 33IL, um. 159 ct. 4 y Besn ca um. 160 ct. 1 Tau. 3.

20 Hanprom HOBoOr 3aKoHa O 3alUTUTU IOTpoOILIaYa npeasuheHo je ma moTpoliadm mpes-
JIOT TIOJHOCE AMPEKTHO IMOCpeNHMIMMa, 6e3 mocpepoBama Munmcrapcra (wi. 181
cT1. 2). [Tocpepuuimma ce Tume Hamehe 1 06aBe3a ga JOCTaB/bEHM MIPERIOT 32 IOKPETathe
IIOCTYIIKA BAHCYACKOT pelllaBaiba HOTPOIIAYKOr CIIOpa YHeCy Y MHGOPMALMOHY CUCTEM
y POKY Of cefaM HaHa of mpujeMa (Wi 173 ct. 2 Tau. 1). OBOM M3MeHOM [jO0cajallbe
obaBe3e MMHICTapCTBa PEHOCE Ce Ha MTOCPEIHKeE, IITO MMOTEHIIMjaTHO MOXe JJOBECTI
IO HapylIaBama epUKACHOCTH Y CIPOBODeY caMor MOCTYIKa.

21 33IL wr. 159 cT. 2. TIpeasior ce MOFHOCK €eKTPOHCKUM IyTeM NpeKo miargopme, Koja
je mocTymHa Ha appecn: https://vansudsko.must.gov.rs/, 16. 8. 2025.
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(moHOWIEWe OfTyKe O OfbaLMBaLY Hpe)mora).22 OBaxkBa JJUHaMUKa IIOCTYII-
Ka HapyIllaBa 3aKOHCKO HA4yelo XUTHOCTM, KOjUM ce IMPOKIaMyje fa ce Mo-
CTyIaK crpoBoau 6e3 ofjaramwa 1 y Hajkpahem moryhem poky. Crora je He-
OIIXOJHA M3MeHA 3aKOHCKe HOPMe KOja Ce OFHOCH Ha Cafp>KMHY IIPefIora,
yBODemeM M3yseTKa 3a CIIy4aj eJIeKTPOHCKOT ITOJHOLIeHa MPeKo Iiatdop-
Me, TaKO Ja ce OACYCTBO IOTIMCA IOTpOIIada He TpeTupa Kao HeZOCTaTaK
npemora.® Ha Taj HauYMH OTK/IOHNO 6u ce mocrtojehu mporjecHn mpobiem,
Koju upe Ha ymTtp6 edukacHor cripoBobera MOCTYIKA, CYIPOTHO HAYETy
XUTHOCTML.

1) TpeHyTak y KOMe HOTpPOIIA4Y MOXKe Jja MOKPeHe MOCTYHaK

3aKOHOM O 3alUTUTH IOTPoOIlaya IPOIMNCAHNU CY YCTIOBU 3a IIOKPeTame
MOCTYIKa BaHCY[CKOT pellaBama IOTPOLIAYKOr CIIOpa. JefaH of TUX yCIIo-
Ba OJJHOCM Ce Ha IIPETXONHO U3jaB/beHy peknamanujy. MebyTum, y morneny
OBOT YC/IOBa yO4YaBajy ce /iBa CYIpOTCTaB/be€Ha 3aKOHCKa pellema. C jegHe
CTpaHe, y IMaBy X 3aKOHa, IOJ HAC/IOBOM ,,YC/IyTe Off OIIITET €KOHOMCKOT
UHTepeca®, IpeaBubheHo je fa MOTpoIIay MOXKe IIOKPEHYTHU CYACKM WM BaH-
CYICKM IIOCTYIIaK pellaBarba IOTPOIIAYKOr CIIOpa T€K HAKOH IIpyjeMa Ofiro-
BOpa Ha M3jaB/be€Hy peKIaMalujy, OHOCHO HAKOH IIpMjeMa OIJIyKe TProsua
TI0 13jaB/beHOM IIPUTOBOPY, Y CKIaJy ca 3aKOHOM KojuM ce ypebyje ommuru
yIpaBHU HOCTyHaK.25 C mpyre crpane, y rnasu XIII, nopx HacimoBoM ,,IloTpo-
IIAYKY TIPUTOBOPYU M BAHCYJCKO pelllaBaibe NOTPOIIAYKUX CIOPOBA‘, U3PK-
YITO je IIPOIMCAHO fia Ce IOCTYIAaK MOXe IOKpeHy Ty Beh caMym Tum mro je
HoTpolIay NPeTXONHO M3jaBUO PeKIaMalyjy VI IPUTOBOP Tprosuy.26

Onpenba cagpyxana y r1aBy X 3aKOHa O 3aIITUTY MIOTPOIIAYA OHOCK
ce U Ha CY[ICKO IIOKpeTame IOCTYIKa, Tok ce oxpende rmase XIII opHOCce
UCK/BYYMBO Ha IOKpeTame MOCTYIKAa BaHCY[CKOT pelllaBaia MOTPOIIAYKOr

22 Pok Koju OCpeIHMK OCTaB/ba MOTPOIIaYy panyu ypebemwa mpeiora He MoXe OMTI Kpa-
hu o mer mana.

23 Kao moTeHUMjaIHO pellere oBOr mpobrema MoOrIo 6u ce pasmorputu yBobeme ernek-
TPOHCKOT HOTINCYBaba IOTPOLIAYa IPUINKOM IIOJHOLIEHA [IPEIora IPeKo IaThop-
Me. VInax, nmajyhu y Buny fa sHadajan 6poj rpahana He mocenyje kBanuduKoBaHM eIeK-
TPOHCKU IIOTIINC, OBAKBO PEUICIHE 6]/[ Mamno I[eCTI/IMy]IaTI/IBHO HejCTBO Ha KOp]/IHIheH)e
mwiarpopme. C 0631poM Ha To fia ce Hajsehu 6poj npenora MOKHOCK yIIPaBO €1EeKTPOH-
CKMM IyTeM, yBoDheme oBe omiyje 61 HeraTMBHO YTHUIIANO HA 06MM ¥ e(PUKACHOCT I10-
CTYIIKa BaHCY/CKOT PelllaBarba MOTPOIIAYKIX CIIOPOBA.

24  HampToM HOBOT 3aKOHA O 3aLITHUTH HOTpOLIAYa IpenBuleHa je M3MeHa y HOITERy ca-
Ap>KMHe HPeNIora, KOjoM ce Kao 06aBe3HN elleMeHT IIPOICYje: ,,AaTyM U HOTINC II0-
TpOIIAYa, OCUM y CIy9Yajy Kafia Ce IPeJIor MOZHOCK eNeKTPOHCKMM myTeM” (wi. 181,
cT. 1, Tau. 9).

25 33I1, umi. 92.
26  33II, um. 151 cT. 1.

594



[1aBHM HegocTaly y CIipoBoherby IOCTYIIKA BAaHCYCKOT pelllaBaba NOTPOLIAYKOTr CIIopa

criopa. Kibydna puctmHkimja msmehy oBMX, HamsIlef, CyHpOTCTaB/beHUX
HOpMM, OITIEfa ce y CTpokeM ycnoBy m3 4diaaHa 92 33II-a, kojum je 3a
HOKpeTame CYACKOT JWIM BAaHCYACKOI IIOCTYIIKa MOTPeOHO Jja MOTpoLIay
IPeTXOQHO Hobuje OAroBOp TProBlia Ha V3jaB/beHy peKIaMalyjy VUIM IOf-
Hety npurosop. Hacynpor tome, wian 151 33II-a npensuba 6maxu ycnos,
3axTeBajyhy jefHO Ja je IOTPOIIAY IPETXONHO M3jaBMO PeKIaMalujy VIn
TIPUTOBOP TPTOBITY, HE3ABUCHO OfI TOTA Jia I je Ha WUX A061o0 ofirosop.?’

YcnoppaBamwe morpourada MoryhHomhy nokperama CyfcKOr WIN BaH-
CYACKOT TIOCTYIIKA TeK IO JoOujamy OAroBOpa TProBlia HMje OIPaBJaHO Ca
CTAaHOBUINTA 3aIITUTE MOTPOIIAYKMX MHTepeca. Pasmor Tome Hamasu ce y
YMIbEHNIY JIa je TProBal y>KaH [ja Ha U3jaB/beHy PeKIaMaljy OgroBOpu y
POKY Off 0caM JjaHa, IIpM YeMY je 3a HEeIOCTYyIame y TOM pOKy npensubena
IpeKplllajHa HOBYaHA calHKuI/[ja.28 Mebytum, kaxmapamwe Tproua 360r
noBpefie oBe obaBese MOXKe, alM M He MOpA, IPEICTaB/baTy MOPAIHY
carucdakiujy 3a norpomayda. Yak u y ciydajy uspuiama caHkIyje, oTpo-
a4 ocTaje yckpaheH 3a MOTYhHOCT fla OCTBapy CyACKY MIM BaHCYACKY 3a-
HITUTY CBOjUX IIpaBa CBE JOK He IPMMI OATOBOP TPTrOBIA.

Cnemy fma CTpoXM peXUM, KOjU 3a IOKpETame IMOCTYIKa 3aXTeBa
mobujarme OfroBOpa TProBIa, [elyje Ha yIITPO MaTepujaIHUX MHTepeca I10-
Tpouraya. Hamme, npernocrasba ce 1a mOTpolIad M3jaB/byje peKaamMalnujy
YIIpaBo ycief MaTepyjaiHe IOBpefie CBOjUX MpaBa II0 OCHOBY KyIl/beHe pobe
WM ycyre, aim he y oficycTBy ofrosopa Tprosija 6ty oHeMoryheH jja mpep
CYZIOM WM TIOCPEHMKOM TPa)K! 3aIUTUTY CBOjUX MHTepeca. VI3 Tor pasio-
ra, HeOIIXO/IHO je OTKJIOHUTM HocTojehy 3akoHCKy 6Gapujepy u ob6e3benutu
Ja OTPOIlaY, y CIy4Yajy M3OCTaHKA OfIFOBOPA TProBlia Ha PeK/IaMalujy MK
IPUTOBOP, UIIAK MOXKE IIPUCTYIUTY CYLCKOM MM BaHCYI,CKOM IOCTYIIKY 3a-
LITUTE CBOjUX IpaBa.

OcyuM y wrany 92, yc/IoB y Be3) ca IIpeTXOAHO BoheHuM pekraManmo-
HJM IIOCTYIIKOM 32 IIOKPETame BAHCY/ICKOT pelllaBaiba IOTPOIIAYKOT CIIopa
ypeben je n umanom 151 3akoHa o 3amTuTy norpouraya. [Tpema opom uma-
HY, YC/IOB Ce OJHOCY Ha IIPETXOJHO U3jaB/beHY peKIaMalijy TProsiy, 6e3

27 ¥V 3akoHy 0 3aIITUTK HOTPOIIAYa IPUCYTAH je TEPMUH ,,IIPUTOBOP, KOjU MMa MCTO 3Ha-
qeme Kao 1 ,peknamanyja‘. OBY TEPMUHM Ce 3ajeHO KOPYCTE CaMO y OIPaHNYeHOM
6pojy HopMu, oK ce y BehuHu apyrux oppentu HaBOJE MOjefMHAIHO, MAKO HOCE UCTO
3Hademe. TakBa HefocnenHa ynoTpeba Moxke moBectu o 3abyHe Mehy moTpouraunma.
Jleta/pHnja aHanusa oBe mpobmemarnke 6uhe usHera y HactaBKy (meo papa — I11.3.6).

28  Bup. 33II, um 188 ct. 1 Tau. 23. IIpekpuiajHo Ka)XkKibaBarbe TPTOBIla He 3aMelbyje IheroB
OJIFOBOP Ha U3jaB/beHy PEKIaMALUjy UM YIO0XKEHM IPUTOBOD, TAKO 1a M HAKOH U3pe-
JeHe CaHKI[Mje NMOTpOIIAY ¥ fake Hehe 6utu y mMoryhHOCTH [ja HOKpeHe CyfCKO WM
BAHCYJICKO pelllaBaibe IOTPOUIAYKOT CIIOpa. JefllHa IpeocTaa Onlyja MoTpouada jecre
Jla IOHOBO W3jaBM PeKIaMallijy TProBIy, y Haju ia he OH HaKOH KaKHaBara UITAK J0-
CTaBUTH OfiroBop. IIpuTOM, MOTpOIIAY MMa ITPaBO Jla HeOTpaHMYeH 6poj IMyTa MoJHece
peK/IaManujy y Besy ca KyI/beHUM MPOU3BOJOM UM TIPYKEHOM YCITYTOM.
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3axTeBa Jla je MOTPOIIAY 110 TOM OCHOBY IIPUMMO M OATOBOp Tprosia. [laTa
ozpen6a cafipxu OMaKu ¥ CBPCUCXOFHMjU KPUTepUjyM, jep omoryhasa mo-
TpolIayy /Ia OCTBapyje CBOja MpaBa y CAy4ajy Kaja Tprosal He OATOBOPU Y
3aKOHOM IIpeiBUheHOM POKY Off OcaM JjaHa.

MebyTum, n mopen HaBefeHe NPENHOCTM, OBA HOPMaA je HEMOTIyHa
U3 yI7Ila 3aLITUTe NpaBa Tprosama. Haymme, HAKOH IITO MOTpPOIIAY ¥3jaBU
peK/aMalujy, Tprosall je Jy>KaH Ja ce M3jacHU y POKY Off OCaM JjaHa, a Ipy-
TOM 3aJjp>KaBa IIPaBo Ja TO YYMHNU Yy 6MI0 KOM TPEHYTKY y OKBUPY TOT pOKa
- 6uno mpBor, 6wIo mocnenmwer AaHa. IloTeHnujanHa 3/m0ynoTpeba jaBba
ce y CUTyaluju Kaja IOTpOlIay, OAMax IO M3jaB/byBaly peKaamaluje, 6e3
YeKama JCTeKa OCMOJHEBHOI POKa, IOfHece MMHUCTapCTBY IpemIor 3a
IIOKpeTambe MOCTYIKa BAaHCY/CKOT pelllaBaiba IOTPOIIAYKOT CIIOpa. YKOIUKO
Cy, IOpef, JoKa3a O M3jaB/beHO] peKIaMallVjy, MICITYIEHN VI CBU OCTa/IN YCIIO-
BY, DOPMATHOTIPABHO He MOCTOjM TMpenpeka fja ce MOoCTymnak mokpene.”’ Y
TaKBOM C/Iy4ajy, IOTPOLIAY je de jure IOCTYINO y CKIafly ca 3aKOHOM, aJli je
de facto 3moynorpe6buo npaso, mogHocehy mpeIor mpe Hero IITO je TPrOBLY
MICTEKAO POK Jia Ce U3jacHMU.

Crora je mocrojehy HOopMy MOTpe6HO JONYHWUTH Y Jieny Koju medu-
HIIIIE YCIOB 3a MOKpeTarbe MOCTYIKa BAaHCY/CKOT pelllaBaiba IMOTPOIIAYKOT
criopa. De lege ferenda, ogpen6a 6u Tpebano ma rmacu jja MOTpoOLIad MOXe
HOJHETY IPEJJIOT CaMO YKOJIMKO je IPeTXOAHO IIPUMIO OATOBOP TProBIla Ha
peK/IaMalujy WIM aKo TPropall Hije OITOBOPMO Y 3aKOHOM yTBpheHOM poKy
of ocam pmaHa. Ha Taj HauumH 00e36ebyje ce paBHOTeXXa y 3aLITUTH IpaBa
06ejy cTpaHa U CrpedyaBa eBeHTYya/IHa 3/I0yIOTpeba Off CTpaHe IMOTpOLIAYa.

29 Ilorpowiay je HOAHEO HMpEJIOT 3a IOKpeTame MOCTYIIKA BAHCYACKOT pelllaBama I0TPo-
IIAYKOT CIIOpa Ipy MUHMCTApCTBY YHYTpalllibe U CIIO/bHE TProBUHE HAKOH ILITO TPro-
Ball HHje JOCTaBMO OATOBOP Y POKY O OCaM JlaHa Of laHa M3jaB/bMBaba peKIaMalyje.
ITocTymak je OKOHYAH CIIOPa3yMOM O BAaHCYACKOM pelllaBary [OTPOLIAYKOr criopa 17. 6.
2025. rogue (6poj mpenmera npu Munnctapersy — V]I 10817).

30 Ilorpomay je mogHeo MMHMCTApCTBY NPEN/IOr 3a IIOKpeTame MOCTYIKA BaHCYHCKOT
pelllaBarba IOTPOLIAYKOT CIIOPa HAKOH LITO je M3jaBMO PeKaaMalljy, IIpe HEro IITO je
TProBalj JOCTaBUO OATOBOP I TIpe MCTeKa 3aKOHCKOT POKa Off 0CaM JaHa 33 U3jallliberbe
TpProeua. Y KOHKPETHOM CTy4ajy, IIOCPEHMK je JOHEO OfTYKy O OfOalnuBamy HpeIora
norporava 5. 11. 2024. roguue (6poj npenmera npu MuHuctapcty — VIIT 8461).

Y mpyrom cimydajy, HOTpoOIaY je MICTOBPEMEHO IOIHEO PEK/TAMalVjy TPTOBIY U IIPEMJIOT
MuHNCTapCTBY 3a IOKpeTame IMOCTYIKA BAaHCYACKOT pelaBama crnopa. Ilocpegnux je n
OBJIe IOHEO OIIYKY O OfbalMBamy IpeIora norpouaya 6. 2. 2025. roguHe (6poj mpep-
Merta ipu Munucrapcrsy — V]I 9230).

VMako cy y oba cnydaja ofIyKe o ofbaluBamy IHpemIora AoHeTe 360T IpeypareHOr
HOKpeTama MOCTYNKA BAaHCYACKOr pelllaBaka IMOTPOIIAYKOT CIOPa, 3aKOHOM O 3allTH-
T TOTpollaya HUje NpefBubao mpeypameHO MOKpeTame IOCTYIKa Kao OCHOB 3a
opmbanuBame npeprora. CTora ce MoXKe JOBECTU Y MMUTambe ONPABJAHOCT OBUX Of/IyKa,
umajyhu y Bupy onpen6by uiana 151, cras 1 33I1-a, mpema kojoj: ,IlocTymak mpen Te-
70M (IIOCPeIHMKOM) MOYKe MOKPEHYTH HOTPOLIAY CaMO YKOMMUKO je IPETXOHO U3jaBMO
PeKJIaMaliljy WM IPUTOBOP TPIOBIY .
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De lege ferenda, mpepnake ce ycarnamabamwe 4iaHoBa 92 u 151 3a-
KOHa O 3aIITUTY MOTpPOLIaYa y HOITIEAY YC/IOBa 3a MOKpeTabe (BaH)CY[CKOT
nocrynka. ITorpomray 6u MOrao mokKpeHyTH NMOCTYNAK CaMo Y CIydajy Aa
jé IPEeTXONHO IPMMMO OATOBOD TProBIla Ha M3jaB/beHY PEKIaMalujy WIN,
YKOJIMKO TProBal HUje OATOBOPMO Yy POKY Off OCaM [JaHa Off U3jaB/bUBamba
peKk/laManyje, HaKOH MCTeKa Tor poka. Ha Taj maumH o6e3bebyje ce 6a-
naHc u3Mel)y samTnuTe MHTEpeca MOTpoOIIaYa ¥ IpaBa TPropala, cMamwyjyhn
moryhHocT 3710ynoTpe6e mpasa.

2. CnpoBoheme nocrynka

a) Ogroc Munuctiapciiea u iocpegHuka y ioinegy
ypegHociiu ipegnoia

EduxacHoct Bohemwa mocryrka BaHCYACKOT pellaBama IOTPOLIAYKOT
criopa Moria 61 ce yHalpeuTV M KpO3 Ha4yMH JIofiefie IpefMeTa MOCPeTHNI-
muMa of, ctpaHne MuHucrapcrsa. Iloctoju mpoctop 3a mo6osplrame KOOp-
AVHMCaHe capafimbe usMehy MuHMCcTapcTBa M OCpenHMKa, uMajyhu y Bugy
a 3Ha4YajaH 6poj MOFHETUX IpeIora Huje MOTIIYH U 3aXTeBa JOTATHM aHTa-
>KMaH TIOCPEeHMKA.

Y mpakcu ce jaB/bajy clIy4ajeB) Kajia IIOTpOIIAY MOJHece MpejyIor 6e3
IPUIOKEHMX J0Ka3a, a HAKOH IITO IOCPENHNK 06aBeCcTy IOTpoIIaYya O Mo-
Tpebu HOIyHe Ipefjiora YTBPAU Ce [a JOKYMeHTaluja, Ha IIpUMep, puIa-
Ia IIpaBHOM /MLy MM Jla U3 IPYTUX 4MIbeHUIIA NPOoU3IasK Aa Huje ped o
MOTPOILIAYKOM CIOpY.”~ Y TaKBUMM CUTYyallMjaMa aHTa)XMaH IOCpeJHMKaA je
OTIpaBJIaH pajiy yTBphMBarba YnmbeHnIa. >

31 Y ucTpaxkuBamy CIpOBeGEHOM 3a IOTpede OBOT pafja yOUeHO je Aa je kof 34,4% ucmura-
HIKA y BuIlle off 75% Cy4ajeBa JOCTaB/beH! IIPeyIor 610 HeMOTIyH, Aok 43,8% mcru-
TAaHMKA HABOJY ia je Taj mpobyem mpucyTad y 50-75% IIOZHETHX IMpefiora HOTpoUIaya.

32 VY jemHOM Cy4ajy M3 IpaKce, IOSHOCKUIAL] IPEJIOra 3a BAaHCY/ICKO pellaBarbe IOTPOLIad-
KOT cropa 6o je de facto KOpUCHUK peKTaMUPaHOT apTUKIIA, a/lii je ICTU KYIUbeH IIPEKO
CHHJMKATa 3aII0C/IeHMX YMjJ je MOFHOCKUIAL IIpeyiora wiaH. C 0631poM Ha TO Jia IIOHO-
CHIIaly peJyIora Hyje KyTal, apTuK/Ia, Beh CHHMKAT ca CTaTycoM IPaBHOT JIMIA, OH HUje
aKTVMBHO JIETUTVMMMUCAH 3a Boheme moctynka. HesaBucHo op Tora, Hu osnmamheHo nuie
Y CMHIMKATy He 6U MOIVIO [ja IIOKpeHe IOCTYIaK, MMajyhu y BUAy fa ce BaHCY[CKM IIO-
CTYTaK MOXKe TIOKPEHY T UCK/bYYMBO Off CTpaHe NoTpoutaya. VI3 Tor pasnora, MoCpegHIK
je 27. 3. 2024. roguHe [OHEO OFNYKY O OFOALMBaIby IpeIjIora 3a BAHCYACKO pelllaBarbe
noTporadkor cropa (6poj npeamera mpu Munucrapcrsy — V]I 5772).

33 IlocpemHMK JOHOCK OFIYKYy O OfbauuBamy mpemiaora u3 crefehux pasmora: 1) mo-
CPelHUK HMje HaJIeXXaH 3a pellaBame CHOpa; 2) crmop je Beh pemieH y cynckom,
apOUTpa>KHOM MU IPYTOM HOCTYIIKY; 3) IOTPOIIAY He ypeRyu HPeNor y OCTaB/beHOM
POKY; 4) TIpefyIor je TIOHET HAKOH JICTeKa POKa Off jeiHe TONMHE Off JaHa IOJHOIIeHa
pexIamManje TPropIy; 5) HOTpOLIAY Ipe MOJHOILIea MpeIora Hije M3jaBuo peKa-
Manujy y cknagy ca 33I1-om (wr. 160 ct. 1).
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MelbyTnm, nonekas u3 Beh mopHeTor mpeayora jacCHO IMpoM3Iasy Ja
HUje y IUTaky MOTPOIIAYKM CIIOp — Ha IPUMeEP, Kaja je MOJHOCUIAL] IIPef-
jiora IpaBHO JIMIie, IPETXONHO HMUje M3jaB/beHa peklamanuja, crop je Beh
pellleH, IpeAMeT HUje Y Ha/UIKHOCTY IIOCPENHMKA M CIMYHO, HITO CE MOXe
YTBPOUTH U3 MOAATaKa O IOJHOCKOLY, NPEeAMETY U OMUCY CIOpa WIN U3
OpUIOXKEHE JOKyMeHTauuje. Y OBaKBUM C/IydYajeBMMa, Kaja Mumnucrap-
CTBO HEBOCMINC/IEHO YTBPAY Ja Ce He pafiul O HOTPOLIAYKOM CHOpy, edu-
KaCHOCTM pajia MOCPeJHMKa TOIPIMHENO OU fla M TaKBU Ipeao3n He Oyay
nopepuBann.>* Ha Taj HAYMH IOCpenHuuy 6u 6umm pacrepehenn ox oba-
Bese JIOHOIIeka OITyKa O OfbaluBamy IpeIora 3a Koje HeMajy IpaBo Ha
HaKHa/ly TPOIIKOBA, YMMe OM ce yHampenyo ¥ eMKACHMjU TOK IOCTYIIKa
BaHCY/ICKOT pelllaBamba IOTPONIAYKMX CIIOPOBa.

6) M3jawrverve fipiosya Ha HogHettiu Tipegnoi

HakoH mTo moTpomrad mofHece ypefaH Ipeljor 3a BaHCYACKO
pellaBambe MOTPOIIAYKOT CIOPa, MOCPENHMK MCTU [JOCTaB/ba TProOBLY Y3
obaBelITeme Jja ce y pOKy off 15 maHa off faHa IpujeMa ImpefIora ca Ipuio-
3MMa M3jacHM Jia iU MpM3Haje WM OCllopaBa IpefjIor MoTpollada. 3aKOHOM
ce mpexsuba [ja, YKONMMKO TPropall OCIiopaBa IPEJIor, y M3jallllbeby Mopa
HaBECTY YMILEHNIIE Ha KOjuMa 3acCHMBA CBOje TBPJIbE, KA0O I JJOKa3e KOjuMa
ce ytBphyjy Te anmennte.’” OBOM 06aBe30M LITUTH Ce MOTpoUIAY Of Tay-
IIA/IHUX M3jalllberba Tproama u obesbelyje cMymcao mocTymka BaHCYCKOT
pellaBama MOTPOIIAYKOT CIOPa.

34 Yxonmko MMHMCTapCTBO HEIBOCMICIEHO YTBPAY [ia Ce He pajiil O IIOTPOLIAYKOM CIIOPY
U TIOCTOje OCHOBM 3a ofialluBarmbe IIPEJ/IOTa, TAKaB HPEIOr ce He 6J Jofe/bUBao I0-
cpenHuxy, Beh 6u opmamheno muue y MUHICTapCTBY HOHENO OMIYKYy O OfOalMBamby
IIpef/Iora 3a BaHCY/ICKO pellaBaibe IOTPOIIAYKOr CIIopa.

35 Bup. 3311, un. 161. V jemHOM crmydajy M3 Impakce BaHCY/ICKOT pelllaBamba IMOTPOUIAYKOT
Cropa, MOTpoIIay je CBOj ypelaH IpeAsor 3a MOKpeTame MOCTYNKa HOMyHUO U OATO-
BOPOM Ha IIPETXOJHO IIONHETY NpeAcTaBKy, y dopmu ObaBerntersa CeKTOpa TP)KMUIIHE
uHCHeKIyje y Yxuiy, 6p. 001284822 o 4. 4. 2025. rogune. Y 0BOM akTy ce, usMehy
OCTaJIOrL, HaBOAM: ,,Hamsupanu cy6jekt yunumo je mpekpiaj u3 wiana 90. 3akoHa o 3a-
wruty notpouada (Caymbenu inachux PC, 6p. 88/2021), kaXmbus 1o wiaHy 188. ctas
1. Tauka 29. ¥ CTaB 2. ICTOT 3aKOHAa". Y CBOM M3jallliberby Ha JOCTAB/bEHN MIPEJJIOT, TPro-
Ball ce HIje OCBPHYO Ha KOHCTaTallUjy TP>KMIIHOT MHCIEKTopa, Beh je McTakao ma mo-
TpOIIAY HHyje IpeTpIIeo WITETY ¥ MPeIoXKI0 IIOCPeNHNKY fia TOHece OIIyKy o 00ycTa-
BM noctynka. [loctynak je okonyan IIpemopykoM o HauMHy pelllaBama MOTPOIIAYKOT
CIopa, y Kojoj je mocpenuuk, usmeby ocraor, HaBeo: ,VIMajyhu y Bugy mocraBmeny
TMOKYMEHTALMjy Off CTpaHe MOTPOIIaya, TEIO KOHCTaTyje fla je HAMIEXHU TPXKUIIHI
MHCIIEKTOpP YTBPAMO Ja je Tprowal yIMHMO IpeKplraj u3 umaHa 90. 3akoHa o 3amITu-
Ty norpouraya (Caymbenu inachux PC, 6p. 88/2021), Koju je KaXmMB IO 4raHy 188.
cTaB 1. Tayka 29. u cTaB 2. ucTor 3akoHa. CarnacHo ToMe, TeIO IPeNopyyyje fa TProsalj
IpYUXBATY MpeyIor MOTpolIaya ¥ M3BpIM ...“ (6poj mpemmeTa mpyu MUHUCTApCTBY —
]I 10383).
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Hepocrarak Bakeher 3akoHa 0 3alITuUTH MOTpOIIAaYa Or/efia ce y Ofi-
CYCTBY CaHKIMje 3a TProBIja YKOIMKO ce oBe 0baBese He mpuapxasa. Ham-

Me, HOBYaHO he OMTHU KaXKbeH TPropal] aKO Ce He M3jaCHM Ha IIpeMIor Io-

Tpolla4ya JOCTaB/bEeH HOCpeI{HI/IKOM,36 anmmy CHY‘Ian [a ocropaBa IIpeajIor a

y3 Usjalllibelbe He HaBefle YMIbeHMNIIE U JJOKase KojuMa ce oHe yTBpDyjy, oH
He TOJJIeXe CaHKLII/IjI/I.37

Jla 6u mpommcana o6aBesa Omma edukacHa y 3alUTUTU IpaBa IIO-
Tpolllaya, MOTPeOHO je M3BPIINTH HOIYHY 3aKOHA KOjoM OM ce IpefBuzena
CaHKIIMja TProOBIy Y CIIy4ajy A3, Y3 M3jallllberbe KOjUM OCIIOpaBa IIPeJyIor, He
JOCTaBM JOKa3e Koju MOTBphyjy ummeHnIle Ha KOjiiMa 3aCHVUBA CBOje HAaBO-
me. Ca oBakBuM de lege ferenda 3aKOHCKUM pellleeM, cMamuo 6u ce 6poj
HaylIaTHNX U3jallllbelba TProBalld, Y KOjuMa OHM (OPMATHO VICIYHaBajy
o6aBe3y IIOCTyIIKa BaHCYACKOT pelllaBama CIIopa, 6e3 CTBapHe HaMmepe Ja
Y4eCTBYjy Y IOCTYIIKY Ca L1/beM IIPOHaTaXeha KOMIIPOMICHOT pellera.

8) Ilojegrocitiaémwerve TOCHYIKA Yy 6e3U ca HOMHUCUBAIbEM CHOPA3YMA

EdukacHOCT mOCTyIKa BaHCY[CKOT pelllaBama IIOTPOIIAYKOr CIIOpa
MOXKe Ce YHAIpefIUT! U Yy IOINefy INOjefHOCTaB/beba HerOBOT OKOHYamba
Kajia 0 KOMIIPOMMCHOT pellea fohe. Y TakBUM crlydajeBuMa IOCPETHUK
cauMmpaBa HALPT CIOpa3yMa, KOj HaKOH ycaI/alllaBalma CTpaHa IIOCTaje

36 Ilocrojame caHKIMje YKa3yje Ha 06aBe3HOCT yuenrha TProBua y MOCTYIKY BaHCYACKOT
pelraBama IOTPOIIAYKOr CIIOpa ImpeMa 3aKOHY O 3alITUTM IOTpomada. Y Bemmkoj
bpurtaHuju, TProBUM Cy JYXXHM Ja YIECTBYjy Y BAaHCYACKOM pelllaBamby MOTPOIIaYKIX
CIIOPOBa y CeKTOpuMa (PMHAHCUjCKMX YCIIYTa U TeNeKOMYHMKAIja, JOK je Y OCTaluM
obnmactuMa wuxoBo ydeuthe pobposomHO. Alexandre Biard, ,Impact of Directive
2013/11/EU on Consumer ADR quality: evidence from France and the UK, Journal
of Consumer Policy, Vol. 42, No. 1/2019, 122. Cnu4Ho pelleme noctoju 1 'y Hemaukoj,
Ifie je Tprowal ob6aBe3aH fja IMPUCTYNINU HOCTYIKY BaHCYACKOT pelllaBaiba CIIopa caMo
YKONMKO je WIaH VAPY)Xelka y OKBUPY KOra felyje IOCPeSHMK 3a aJITepHATUBHO
pellaBame CIOpa, MIM aKo je TakBa obaBe3a m3puumuto npensubeHa moceOHMM
npomucom. Miquel Rosa, ,The Implementation of the Consumer ADR Directive in
Germany®, The New Regulatory Framework for Consumer Dispute Resolution (editor
Pablo Cortés), Oxford, 2016, 173.

37  33IL un. 188 c1. 1 tau. 32. ITpema Ilony Octuny (eHrn. John Austin), jefHOM Of TBO-
palia Teopuje MpaBHOT NO3UTUBM3MA, IIPABO NIPEACTaB/ba Hapendy cyBepeHa, mpaheHy
[IPeTHOM CaHKIMje Yy CIydYajy HemocTymama, ITo My obesbebyje obasesyjyhy cha-
ry. Rajib Hassan, ,Law Is a Command of the Sovereign Backed by Sanction: Austin-
ian Command Theory of Law — Revisited®, International Journal of Law Management ¢
Humanities, Vol. 6, No. 1/2023, 2107. CarnacHoO 0BOM T€OPMjCKOM IIPUCTYITy, 0OaBe3a
TPIoBIia fIa ¥ M3jallliberby KOjUM OCIIOpaBa MpEIOr MOTPOlIaYa HaBefle YMIbeHNUIe Ha
KOjUMa 3acHMBa CBOje TBPJibe M NPUIOXKM HOKade KojuMa ce OHe yTBpDyjy uma mpe
CBera MOpAJIHM, @ He IpaBHNU Kapaktep. OcHOoBHO momasuinTe OCTHHOBe Teopuje je fia
Cy IpaBO U MOpas OfBOjeHM, Ia ce obaBesyjyha mpaBHa cHara OocTBapyje MCK/bY4YMBO
KpO3 MpeTHy CaHKIMje, a He IIPeKO MOpasHe WM eTHYKe 0baBese CyOjeKTa Ipasa.
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TIpe[MeT BUXOBOT MOTNMCHBatba. >t Hajsehe mpakTiune morenikohe jasbajy
ce ympaBo y 0BOj (asu — y flelly KOj Ceé OFHOCK Ha IIOTHMCHUBAaH€ CIopa-
syma namehy morpormnava, Tprobia u nocpeganka. Hamme, y mpakcn ce ge-
CTO JiellaBa Jla TPropall IPUXBAaTH U VICIYHM IPENIOr MOTPOLIayda, alin fia
MOTHUCHBAbe CTIOPasyMa M3ocTaHe.” TakBa CHTyaIuja MOXKe HACTaTM Ha
BuIe HadyHa. [IpBeHCTBEHO, YecTa je MojaBa fa Tprosal] M3jaBy Jla IPUXBa-
Ta IPEJIOT MOTPOLIaYa M Yy MOTIYHOCTY I'a M3BPILIN, /i Jia, YIPKOC BUILE
TMO3MBa MOCPEIHNKA, He MPUCTYNM MOTHUCUBamby cropasyma.’’ Vpentuy-
Ha CUTYallMja TOCTOjU U y CTy¥ajy OACyCTBa ToTmica norpomaya.*! Tlopen
TOra, HAKOH IITO IIOCPEJHMK HOCTAaBM yPeJaH IPeIor NOTPOoIIaYy, y IIpaKkcu
Ce 4ecTo JiellaBa Jla IIOTPOLIa4 U TProBal] IOCTUTHY HEMOCPENaH OTOBOP
0 pelllery cropa 6e3 3Hama NMOCPeHNKA. Y TaKBMM CITydYajeBMMa TPropalj
ce HaKHaJHO (OPMAJHO M3jalllibaBa O HPEIOTy pajy MCIyHherha 3aKOHCKe
ob6aBese, a/ KOHAYHM CIIOPasyM OCTaje HEMOTIVICaH — HY Off CTpaHe MOTpo-
11avya, HX Off CTPaHe TProBLa, UM CAMO Off je[jHe Off CTpaHa.

Y HaBeJeHUM CIIOpHVM CJIy4ajeBMMa He IIOCTOju IpelpeKa fa ce, U
HaKOH IITO je TProBal] NOCTYIINO CAIJIACHO MPeJJIory MOTpPOLIaYa VN je Ha
APYTM HauMH IIOCTUTHYTO KOMIIPOMNCHO pelleme, 3aK/bydl CIOPasyM y
KOMe 01 ce KOHCTATOBAJIO JIa je CIIOp pellleH MCIymemeM 0b6aBe3a off CTpaHe
TproBua u norpourada. IIpo6mem, mehytum, Hactaje ycren ogcycTBa gobpe
BO/bE CTPaHA Jla MIPUCTYIIe NOTIUCUBAbY CIOpa3yMa. YKa3uBame Ha JoOpy

38  Bupm. 33I1, un. 165.

39  Papu maxurer pasyMeBarma He3aMHTEPECOBAHOCTH IIOTPOIIAYa fla HacTaBe ydemhe y 1mo-
CTyHKY HAaKOH IITO TpI‘OBaII Hp]/[XBaTI/I BUX0B HPCIUIOF 3a peLHaBaH:e CHOpa, HOTpe6HO
je MMaTy y BUAY [ja IOTPOLIAYN YeCTO TeXe Ipe CBera [oOujarby N3BUIbEba Off TProBLa,
YMeCTO [ja CBoja IIpaBa OCTBapyjy Kpo3 KOMIUIETaH MOCTYIAK peluaBarma cropa. Emma
van Gelder, ,The European approach to consumer ODRS, International Journal of Online
Dispute Resolution, No. 2/2019, 226.

40 Y cnyd4ajy fa He gobe mo moTmucuBama CrIopasyMa, MaKo je TProBal IPUXBATIO U UCITY-
HIO TIPENJIOr NOTPOIIaya, IIOCPENHUKY He IIPeoCcTaje HUIITA APYTo HeTo ja JoHece Off-
nTyKy o obycraBu moctynka. Takas mpumep ce yodasa y mpakcu: ,Vmajyhu y Bumy fa
je TIOTpOUIaYKyM CIOP pelIeH Ha 3a[j0BO/bCTBO IOTPOIIAYa M TPrOBIA, Iy [ja TProBall
Beh yeTnpy Mecela Huje MOTIICAO CHOPa3yM, MAKO je Ha TO y BUIIe HaBpaTa mopcehan,
TeJI0 CMATpa Ja [ja/be Boherme MOTPOIIAYKOr CIIopa Huje LIe/IMCXOHO Y M3 TOT Pasyiora
JIOHOCH OIJIYKy O 0OyCTaBM BaHCYJCKOT pelllaBarba IIOTPOIIAYKOr CIIOpa, KAaKo je Ha-
BefIeHO y AUCIO3NTUBY ofayke‘. Ommyka o 06ycTaBM IOCTYIKa BaHCYACKOT pelllaBama
morporiaykor cropa of 18. 2. 2025. roguHe (6poj mpenmera mpu MMHMCTApCTBY —
]I 8138).

41 Y mpakcu ce Gelexxe 1 C/Iy4ajeBy Y KOjuMa TPropall HOTIMILE CIOPAa3yM, GOK IOTPO-
I1aY, MaKo je MPETXONHO IMPUXBATUO HErOBY CalpXKUHY, TO He yuuHu. Tako je y jemHOM
IIpeMeTy HaBefleHO: ,[prosall je MOTIMCAO CIOPA3syM O PelllaBaiby HOTPOIMIAYKOT CIIO-
Pa, a HOTPOIIAY, ¥ MOPEN MOHOB/BEHOT C/Iakba €EKTPOHCKOM IOLITOM ¥ MPENOPYIEHNM
HONIM/bKAMa, HMje IIOTINCAO CIIOPa3yM, HUTH je 6uno Moryhe ocTBapuTU KOHTAKT ca
BuM*. Omyka 0 06ycTaBM HOCTYIKA BAHCYZICKOT pelllaBarba IIOTPOIIAYKOT CIOpa Off
22.9.2023. rogune (6poj mpeamera nipyu Mununcrapctsy — V]I 1686).
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BO/bY NOTPOIIAYA ¥ TProBIla MPOUCTIYE U3 UMEbeHNIIe Ja OHU HUCY y 06a-
Be3M fla MOTIHIIy criopasyM. TakBa o6aBe3a, cBakako, He 6M HM MOIJa Ja
nocroju, uMajyhu y Buny na je Haueno cnobope yropapama conditio sine qua
1101 YTOBOPHOT IIpaBa.

HeraruBHe mociennije oBakBe CHUTyallyje OI/Iefilajy Ce y TOMe IITO
ce MOTpOIIAYKM CHOp de facto OKOHYAaBa CIOPasyMHUM pelLIemeM, aau y
OJICYCTBY MOTINCA TProBLa W/VIM IOTpPOIIaYa NOCPeSHMK je HpuHyheH
fla IOCTYMAaK BAHCY[CKOT pellaBara ITOTPOLIAYKOr CIIOpa OKOHYaA de iure
IOHOIIIEHheM Of/TyKe 0 00yCTaBM MOCTYIIKA. VI3 OBe JUCTMHKIIMje IIPOU3Iasn
¥ HapyluaBame (QMHAHCHMjCKOT CTaTyca IOCpefHuKa, Oynyhn na BucuHa Ha-
KHajle 33 BUXOB paj 3aBUCH Off MCXOfa mocTynka.*® JIpyruM pedmma, mo-
CPelHNUIM OCTBapyjy IpaBO Ha HMpaBUYHY U Behy HakHaly yKOMMKO CIIOp
OKOHUY4jy CIIOpasyMoM, Y OGHOCY Ha CUTYalyjy Kajja ce IIOCTYIAK 3aBpIIaBa
OJTYKOM O 00yCTaBH.

Kako 6u ce mo6ospimana epukacHOCT crpoBobema IOCTYIKA, y3
JICTOBpEMEHY 3allTUTY MHTepeca CBUX Y4YeCHMKA, pelllele OBOrI Ipobiema
MO)Xe ce IpoHahy y mojefHOCTaB/PMBaby HAauMHA IOTINCUBAMA CIIOPa3y-
Ma O BAaHCYZICKOM pellaBamy HoTpouadkor cropa. CliopasyMHO pelllaBaibe
criopa He OM HY>KHO 3aXTeBajo HOTIMCHMBAmbe CaMOr NOKyMeHTa, Beh Ou
MOIJIO OMTM HPOMIMCAHO Jla Ce CAaIIACHOCT IIOTPOIIadya ¥ TProBLA Y IIOIVIe-
Iy cafipKuHe CIIOpa3yMa, JOCTaB/beHa eeKTPOHCKUM IIyTeM (HIIp. MejIoM),
cMaTpa 3aK/by4eHVUM CIIOPasyMOM, IIpM 4eMy 61 JI0Ka3 O TOMe HOCPEeIHUK
nocTaB/ba0 MuHMcTapcTBy. Kao anTepHaTMBHO pelllerbe, MOXKe Ce NpefBU-
HeTV M MOTYRHOCT fa ce mMoTpolIay M TProsal] Ipeko Iarpopme MuHm-
CTapcTBa MOTBPJIHO M3jaCHE OKO CIIOpasyMa KOju je IPeIoXKMO IOCpef-
HYK. VIMIJIeMeHTanMjoM jeHOT Off OBMX MeXaHM3aMa y 3aKOH 3Ha4yajHO Ou
ce TOjeJHOCTAaBMO IMOCTYNMAaK BaHCYACKOI pelllaBamba MOTPOLIAYKOr CIOpa.
Y TOoM ciy4ajy, KOMIPOMUCHO OKOHYame CIopa (OpMajHOIpPaBHO Ou ce
OI7IEflAI0 Y JOKYMEHTY KOjiU IOTHNCYje MOCPENHMK, a KOjUM Ce KOHCTaTyje
MOCTUTHYTA CaIIaCHOCT MOTpolIada 1 Tproeua. Ha mocpenHuky, kao opro-
BOPHOM JIMIIY ¥ HNOTIMCHUKY JJOKYMEHTa, OCTana Oy AY>KHOCT Aa IOTBPAY

42 Onusep Auruh, O6nuiayuono ipso, beorpaz, 2009, 210.

43 YKONMMKO Ce MOCTYNAaK BaHCY[CKOT pellaBaiba IIOTPOLIAYKOT CIIOpa OKOHYa CIOpasy-
MOM, HaKHaja 3a paj rocpegHuka usHocu 8.000 puuapa. Hacympor ToMme, y crydajy
IOHOLIEea OfIyKe 0 06yCTaBM MOCTYIIKA, IOCPENHNUKY He ClIefyje HaKHafa.

44 HakHaja 3a pajj IOCpeHNUKA je YIMTHA U3 Buie pasyiora. [IpBo, y 3aKoHy O 3aIuTu-
TY MOTpOILIAYa HUTZE HUje M3PUYUTO MPOIMNMCAHO Ja je TO MpaBoO IOCpefHMKa, Beh ce
moMuibe kao Moryhuoct. JIpyro, He IOCTOju 3aKOHCKa 0baBe3a MCIUIaTe HaKHafie 3a
pan nocpennuka. Tpehe, ncriara HakHaze 3a paj HOCPEHMKA je YCTIOBHO MOCTaB/beHa
(Bup. wi. 167 33II). CarmacHO HaBefeHMM pPas3/Io3MMa, ITOCTaB/ba Ce MUTalbe IPaBHe
CUTYPHOCTM TIOCPefHUKA Y IOITIefy OCTBapyBama HaKHaje 3a CBOj pai. Y HAacTaBKy
CrIeny feTa/bHuja aHam3a (pUMHAHCHjCKOT CTaTyca MOCPEfHMKA ¥ IOCTYIIKY BaHCY/ICKOT
pelaBama IOTPOLIAYKUX CIIOPOBA.
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O CarmaCHOCTM OJOCTaBM MI/IHI/ICTapCTBy mim pga OMOI‘th/I fa moTpoua4y un
TProBal] CBOjy CAaIIACHOCT JICKa3yjy AMPEKTHO ITyTeM IvTaTgopme MuHM-
CTapcTBa.

3. CucremcKa nurama
a) QuHaHcujcKu cllailiyc ocpegHuxa

Pap mocpepgHyuKa y HOCTYNKY BaHCYICKOI pelllaBaiba IOTPOIIAYKOT
cropa je GecrraTtaH 3a IOTpoIIaya M TProBla, LITO NPEACTaB/ba jefHY Of
Haj3HaYajHUjUX OJJIMKa OBOT IocCTymKa. CTpaHe y CIOpY HeMajy HMKaKBe
TPOUIKOBE, OCUM YKOJIMKO aHTaXKyjy 3acTyIIHMKA, IIpM 4eMy CBaKa CTpaHa
cHOCH cBoje m3matke.*” TToCpeTHMIM y OBOM TOCTYTIKY MMajy MoryhHOCT
OCTBapyBama HaKHaJe 3a pafi y 3aBMCHOCTHU Off MICXO/la IIOCTYIIKA.

Y TOM KOHTEKCTy yodaBa ce oncryname o [Jupextuse 2013/11/EY o
aJITepHATMBHOM pelllaBaiby IIOTPOLIAYKIX CIIOPOBa, KOjoM je mpenBubeHo aa
Ce He3aBJMCHOCT ¥ HeIIPUCTPACHOCT MocpenHuKa obesbebhyje, nuamebhy ocra-
JIOT, ¥ VICTITATOM HaKHaJle Ha Ha4MH KOjy HYje IOBe3aH Ca MCXOOM IIOCTYII-
ka."® OBakBMM pelllerreM €BPOTICKM 3aKOHOABAIl PABHOMPABHO BpENHYyje
pajl IOCpefHMKA U THMe JONPMHOCK e(UKACHOCTU IOCTYIKa, uMajyhu y
BUJIY 71 VICXOJI CIIOpa HMje VICK/bYYMBO YC/IOB/bEH PAZioM ITOCPETHIKA.

Hamme, mocpegHuny ymaxy HOfjefHAK HAIOp y pelIaBamy CBAKOT
CIIOpa, I1a je YIUTHA IPaBUYHOCT OCTBApyBamba HIXOBEe HAKHAJIe aKO Ce OHa
oppebyje Mck/pyunBo mpema mcxopy mocrynka. CXOfHO TOMe, M3MEHOM U
HOIyHOM 3aKOHa O 3aIUTUTI IOTPOLIaYa HOTPeOHO je MMIUIEMEHTHpAaTu
pemewse upextuse 2013/11/EY, xako 6m ce mocpegHMIMMa IapaHTOBA-
JI0 IIPaBO Ha jeflHAKY HaKHAZy 3a paji II0 OKOHYamYy IOCTYIIKA BaHCYHCKOT
pelaBama IOTPOIIAYKOT CIOPA, HE3aBMCHO Off OJITyKe KOjOM je IOCTYIaK

OKOH‘IaH.47

PemraBame moTpouraykor cmopa mpy MUHUCTapCTBY YHYTpalllbe I
CIIOJbHE TPTOBJMHE MOYKE Cé OKOHYATH Ha BUIIE HA4YMHA: 3aK/by4eheM CIopa-
3yMa O pelllaBamy CIIOpa, IPEIOPYKOM O HAuMHY pelllaBaiba IOTPOIIAYKOT

45  OcuM TpOIIKOBA 3aCTyIIamba M KOHCYITOBaba, MOTY Ce I0jaBUTY U CIIOPEHY TPOLIKOBYI
IIOITyT TPOLIKOBA Of/IAcKa [0 IMOCPeIHNUKA, YKOIMUKO 6yae 6110 HoTpebe, Kao U CIMIHN
usgany. Bup. 3311, i 167.

46  upekrtusa 2013/11/EY, un. 6 ct. 1 (1).

47  Hexu o youeHUX mpobeMa BAHCYACKOT pelilaBaiba MOTPOLIAYKIX CIIOPOBA y XpBaTCKOj
OfIHOCe Ce, IIpe CBera, Ha AMCKPEeLMOHO IIPaBO TProBIa [a caM ONIy4u fAa nu he ydue-
CTBOBATH y TIOCTYIIKY, 3aTHM Ha IIOTEHIMjaIHy He06aBe3HOCT KOHAYHOT pelllerba Cropa,
Kao M Ha YMEbeHUIY fja TOCTYIAaK MO)Ke OMTY HAIIATWUB, IIPU 9eMy BICKMHA TPOIIKOBA
HIje YHaIpeJ, ITO3HaTa 1 Bapupa y OFHOCY Ha CybjeKTe KOjy IOCTYIAjy y HOjeAMHUM
mpxasama wiaHunama EY. Paula Poretti, ,Sudska zastita prava potro$aca — (naj)bolji
put?, Zbornik Pravnog fakulteta Sveucilista u Rijeci, Vol. 39, No. 1/2018, 564.
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CIIopa M1 OfyTyKoM 0 006ycTaBy MOCTYINKA. VIIak, HOCPEIHNK 110 OKOHYAmY
IIOCTYIIKAa OCTBapyje HaKHA[y 3a CBOj paji MCK/bYYMBO AKO j€ 3aK/by4eH CIIO-
pasym o pemasamy criopa.*® OBakBso pemere 3akoHOTaBIA HITje CBPCUCXOI-
HO, ¢ 003MpOM Ha TO fla TIOCPENHNK y/IaXKe NOAjeHAK HAIop y MOCTYIIKe
KOj! ce OKOHYaBajy IPENOPYyKOM O HaulMHY pelllaBaba CIiopa UK OITyKOM O
obycrasu. VI3 Tora mpomsasu nuTame fa M CPIICKY 3aKOHOMIABall, y3 CBAKY
IIPOMeHY HOPMaTMBHOT OKBMpa, 3aMCTa yHaIpehyje MexaHM3aM BaHCY/CKOT
peuraBama cnopoBa 1, CaMM THUM, jaqa 3alITUTY INOTPOLIAYKMX IIpaBa.

ITopen HaBeeHMX ONIMjA, TMOCPESHMK Y TOCTYIKY MOXKE JIOHETU U
OJTyKy O ofiballMBamby Ipeyiora MoTpoIlaya 3a MOKpeTambe MOCTYIKA BaH-
CYZICKOT pelllaBarba MOTPOLIAYKOT CIIOPa, YKOIMKO je Ipemsior HeypenaH. J
y TOM CIIy4ajy, IOCPeIHMKY He IIpUIafia HaKHaja 3a paf. VsocraHak npasa
Ha HaKHaJy IIpM JOHOLIEHhY OBaKBe OIyKe MOCeOHO yTude Ha MHTepec Io-
cpenHuKa, Oyayhn a oH 1 y OBOM IIOCTYIIKYy aKTMBHO Y4eCTByje U ymaxe
pan.* [lakre, mocpenHuk HeMa TIpaBO Ha HAKHAMY 32 PAJl Y OBOM IMOCTYIIKY,
Beh camo ocTBapyje MoryhHOCT fa HakHay IPUMU MCK/BY4IMBO YKOJIMKO Ce
MOCTYIIAK BAaHCY/CKOTI pelllaBaiba MOTPOLIAYKOT CIIOpa OKOHYA CIIOPa3yMOM.
Hacympor ToMe, y ciy4ajy fja ce IOCTYIAK 3aBpIL JOHOLIEHEM IIpeIopyKe
0 HAYMHY pelllaBaiba CIIOpa, JOHOIIEHEM OfTyKe 0 00yCTaBM MOCTYIIKA MU
op0anyBameM IIpeJIora, paj MOCPeIHNKa OcTaje 6e3 HaKHafe.

Y nwpy 3alITHTe MHTEpeca MoCpefHMKa 1 yHanpehema epukacHOCTH
HOCTYyIIKa, Moryhe je mpepnoxxutu cneneha pememwa. IIpso, MuHncTapcTBo
Oy MOITIO IpefyIore y KOjuMa je HeJBOCMUCIEHO YTBpheHO fja ce He papu
0 TOTPOIIAYKOM CIOPY, U 3a KOje IOCTOje OCHOBM 3a ofbaljuBame, fia He

48 Haknaja 3a paji MOCpefHMKA Yy IOCTYNKY BaHCYACKOT pelllaBarba MOTPOIIAYKMX CIIO-
poBa ypebena je IIpaBMIHMKOM O pajiy Tela 3a BaHCY[CKO pelllaBarbe IOTPOIIAYKIX
criopoBa - IIpaBunnuk, Caymbenu inacHux PC, 6p. 67/2022 n 68/2025. VismeHama u
nonyHaMma [IpaBunHuka us 2025. roguHe, y 4I. 5 IPONNCAHO je Ia HaKHAaZla 3a paji Tela
(mocpenHyKa) 3a 3aK/pydeH cropasyM usHocu 8.000 guHapa Heto u uciahyje ce fok
Ha oproBapajyhoj anponpujaruju 6yyera Perry6nuke Cpbuje 3a Texyhy roguny moctoje
pacronoXxmnBa cpefcTsa. [lo CTymama Ha CHary HaBefleHMX M3MeHa, Of[HOCHO Jio 9. aBry-
cra 2025. ropuHe, wiaHoM 5. ITpaBuIHMKa OUIIO je IIPOIMCAHO Aa HaKHafa 3a paf II0-
cpenHuKa u3HocK (Heto): 1) 3a 3aKk/pydeH cropasym — 8.000 gmHapa, 2) 3a IpenopyKy
- 6.000 fuHapa, 3) 3a OAIyKy 0 o6ycTaBy HocTymnka — 3.500 guHapa.

49 'V jemHOM Cryd4ajy M3 IIpakce HOTPOIIAY je MOJHEO HeypelaH IpefyIor 3a MOKpeTarmbe
mocTynka. HakoH IITO je IOCPEFHMK YOUMO MamKaBOCTY Ipedsora, 06aBecTyo je mo-
TpollIaya fia UCTU Ypeny, IITO je IOTPOIIad Y OCTaB/beHOM POKY M yumHno. ITotom je
IIOCPeIHNUK YTBPAMO fia Ce IIPeAMETHNU CIOp OFHOCK Ha (MHAHCHUjCKe YCIyTe, Ha Koje ce
npyMersyje 3aKOH 0 3aIUTUTY KOPUCHUKA GMHAHCH]CKUX yeyra, Cryxbenu inacnuk PC,
6p. 36/2011 u 139/2014, a He oppenbe 3akoHa O 3aWITUTH HOTpolIada. VI3 Tor pasiora
IIOCPeNHIK je BoHeo OmIyKy o ofbaliBary IIpesIora 3a BAaHCY/CKO pelllaBarbe IIOTPo-
ImavyKor cropa of 23. 10. 2023. roauHe (6poj mpeameTta npu Munucrapcrsy — V]I 3147).
IToBomoM oBe oOfTyKe ITOCPEFHNKY HUje MpUIafana HaKHa/ja 3a pajl, MaKo je HeCIOPHO
JMIMa0 3HAaYajHO aHTAKOBame Y IOCTYIKY 1 JOHEO Ofrosapajyhy ommyky.
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monebyje mocpenHuky, seh ma osmamheHo yume y MuMHUCTapCcTBY JoOHece
Opnyky o opmbanyBamy Ipefjiora 3a BaHCYACKO pelllaBaibe IIOTPOLIAYKOT
criopa.”

JIpyro, moctojehm HemocTaTrak 3aKOHCKOT pellema MoOrao 6m ce
OTKJIOHUTH IIPOINUCUBAmbeM HaKHaJle 3a paji IOCpPeNHMKA M Y CIydajeBuMa
IOHOIIea OJTyKe O O0alMBabY IPEJJIOora, IPelopyKe O HAaUMHY pelllaBarmba
criopa, Kao M ofIyke o oOycraBu mocrtynka. IToce6aH 3Hayaj oBakBoOTr
pelllema IpoN3Iasy U3 YNbeHNIe Ja Y OpOjHMM IpefMeTMa MHUIVjaTHO
Huje Moryhe yTBpAMUTY HOCTOjalbe OCHOBA 32 ofbaluBame mpepiora, Beh je
3a JIOHOIIelbe OBMX OJJTyKa HEOIXOHO aKTMBHO aHTa)KOBambe IMOCPETHMKA
(na mpuMep, Kajia je mpeyIor HeypesiaH 1 3axTeBa foryHy). [Topep Tora, Tpe-
6a MMaTK y BUAY Aa Cy Ipernopyka O Ha4MHY pellaBama CIopa ¥ OfIyKa O
obycTaBM IOCTYIKA, 10 n3MeHe [IpaBunHuKa, Oune mpefMer HakHafe, Te je
HOC/IebY M3MEeHY KOjOM je YKMHYTa Ta MOTYRHOCT IMOTpeOHO CTaBUTY BaH
CHare 11 MOHOBO YCTAHOBUTY IIPABO IIOCPEJHNMKA Ha HAKHA/Y 3a paj] y OBUM
clIy4ajeBMMa.

1) YcnoBmeHOCT HakHafe: M3Mehy mpaBa 1 o6aBese

[TocpegHMK IO OKOHYAMY IOCTYIKAa BAaHCYACKOT pellaBama IOTpPO-
IIAYKOT CIIOpa OcTBapyje MoryhHocT HakHaje 3a usBpueHn paf. Kaxo je seh
HaBeJleHO, BYICMHA HaKHaJle 3aBUCK Of MICXOJa IOCTYIKa, 10K je caM IOCTY-
mak OecIlaTaH 3a IOTpOIIAYa 1 TProBIja. 3aKOHOM O 3aLUTUTU NOTPOIIAYa
IIPOIMCAHO je Jja MOCPERHNUIIN MOTy fia ce puHaHCKpajy u3 Oyeta Perry6mm-
ke Cpbuje, y ckazy ca 3akoHoM, Crparerujom u Ilnanom paga Brage.”!

/3 TakBe 3aKoHCKe (opMynanyje IpousIasy Aa je HAKHAfA 3a paj
IOCpeHMKA YCTIOBHO IIOCTaB/beHa. HamMme, Hacmpam O4YeKMBAaHOT IIpaBa
HOCpefHMKA He IOCToju obaBe3a MUHMCTapCcTBa fla MCIUIATM HaKHAZy 3a
BUXOB paf, Oynyhu fa mocpegHmuuy Mory, amu He MOpajy 6utyu ¢puHaHCHpa-
Hu u3 6yyera Pery6mke Cpbuje.”

50 Iloce6aH mpo6seM y mpakcy HpeAcTaB/bajy MpeIosy HoTpollaya u3 kojux Beh y crapry
HEBOCMICTIEHO IIPOM3/Iasy Jia IOCTOje pasiosy 3a HUXOBO ofbarBarme. TakBe OKOJI-
HOCTM MMHHUCTapCTBO MOXe fja YTBpAM Beh M3 mofaTaka O IOZHOCKOLY IIPENIora,
IIpeMeTy U OIUCY CIIOpa WM JOCTaB/beHe JOKYMEHTallMje — Ha IpUMep, Kajia je Io-
OHOCM/IALL TIPEJJIOra IIPaBHO JIUIie, Kajla MPeTXOQHO HUje U3jaB/beHa peKlaMallnja, Kaja
je cop Beh OKOHYaH MM Kajla IpefMeT CIopa He CIafia y HaIKHOCT IOCPeJHIUKA.
Y TakBUM CHMTyallMjaMa CBPCUCXOJHO je Aa ce mpepior oxdamy Beh y oBoj dasu, 6e3
HETOBOT JIOCTaB/baba MTOCPETHIKY.

51  33I1, un. 167 crt. 3.

52 ¥V Be3u ca HaBe[eHMM TyMademeM ofpefde 3aKoHa O 3aIUTUTY NMOTpPOLIAYa, MOXeE Ce
yKaszaTu Ha CTyd4aj M3 Ipakce 3amTUTHMUKA rpabhaHa. Y KOHKpeTHOM CiIyd4ajy NORHeTa
je mputyx6a rpahana Ha pas MuHUCTapcTBa YHyTpAllllbe U CIIO/bHE TPrOBUHE, IIOBO-
ToM ofryke MMHUCTapCTBa fja TIOCPEIHUIIMMA 32 BAaHCY/ACKO pelllaBaibe MOTPOIIAYKIX
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Y Besu ¢ TuM, OIPaB/IaHO Ce IIOCTaB/ba MMTaMbeE: KO je Iy>KaH /1a UCII/Ia-
TV HaKHAJy 3a paJi IIOCpeJHMKA Yy MOCTYNIMMa BaHCY[CKOT pelllaBama Io-
TPOLIAYKMX CIIOPOBA, AKO je BIUXO0BO PMHAHCUpambe 13 OylieTa YCIOB/bEeHO 1
3aCHOBAHO Ha JVICKPEIMOHO] OITyLI pecOpHOT MuHucrapcrsa? Onarosop je
fla TakBa o6aBe3a He IIOCTOjM — JaKJIe, HacIpaM MOTryhHOCTM IIOCpeHIKa Ha
HaKHaJly 3a paji He CTOju 06aBe3a 3a IeHY JCIIATY.

OBaKBO HOPMATMBHO pellere MIPOU3BOAN HOCTEANLY Y BUAY OACY-
CTBa IpaBHe CUTYPHOCTY IIOCPESHIKA Y IIOIVIEfly OCTBAapyBama HaKHAJe 3a
usBplIeHn paj. 36or Tora je maMeHa mocrojehe oppenbe HeolxonHa, Impu
yemy 6u ce de lege ferenda Tpebano mpommcati M3pPUUNTO MIPABO TOCPENHIM-
Ka 1 6e3ycloBHa 06aBesa (MHAHCUpPamba BIXOBOT pajia u3 Oyiera Pemy6mm-
ke Cpbuje.>®

[Tpob6nem ¢umHaHCUpama paja MOCPeSHMKA IOCTOjao je U Ipe Hero
ILITO UM je PeCOPHO MUHICTAPCTBO JOCTaBIUIO 0baBelITebe a Hehe BpIInTy
UCIUIATy HaKHaJe 3a paj y IpeaMeTuMa Koju 6u UM Ommu fofe/beHI HaKOH
matryma Tor obaBemTema.”* CymTuHa mpo6meMa orefiaNa ce y 3HavajHOM
saKallmbery MUHMCTApPCTBA Ca MCTTATOM HAKHA/[A 32 Paj| TOCPENHMIMMA. >

criopoBa Buute Hehe ucrutahuBaTy HakHazie 3a paj Ha MpegMeTUMa HOLe/bEHNM HaKOH
5. jyna 2025. roayHe, Kao U Jia je IOTPeOHO f1a MOCPeTHMIN JOCTaBe CAIllaCHOCT 32 paj
6e3 HakHage. 3amTUTHUK rpabaHa je OleHNO /ja HEMa OCHOBA 3a HE3aKOHUTO W/IM He-
MIPaBU/IHO IOCTYIalhe PECOPHOr MUHMUCTAPCTBA NMPUIMKOM IOHOLIEHa CIIOPHE OIJIyKe,
obpasnaxyhu to crmemehum: ,,....y ckafy ca 3aKOHOM O 3aIITUTU MOTPOILIAYa, KOjUM je
U3PUYUTO IIPOIICAHO Jla Ce TPOILIKOBM pelllaBara MOTPOILIAYKMX CIOPOBa MOTY (pMHaH-
cupaty u3 OylleTa, anu He M fja MOpajy*. 3amrutHuk rpabana, VsBemraj o cay4ajy y
npenMety 6p. 4237-499/25 op 8. 7. 2025. ropuHe.

53 ¥V Hampry 3axkoHa 0 3alUTUTH HOTpoIIaya y 4. 174 ct. 1 Tay. 2 nmponucyje ce ja Munnu-
CTapCTBO BPIIN JICIUIATy HaKHaJe 3a paj MOCPefHNKa y cMucty 4. 189 cr. 3. oBor 3a-
KOHa, IIpY 4eMy 4IaH Ha Koju ce ynyhyje npensuba na ,Tena Mory fa ce puHaHCKpajy 13
6yuera Peny6muke Cpbuje 1o 13HOCA PAaCIONIOKMBIX CPeCTaBa ONpefe/beHNX 6ylleToM
Penry6rmmke Cpbuje y ckmapy ca sakoHoM.“ OBakBO pelliele CaMO KOHKpeTH3yje
nocrojehy Hopmy 3aKoHa koja ypebyje oBo nurame — ,,Tera Mory fa ce punancupajy n3
6ynera Perry6rmuke Cp6uje y ckmagy ca 3akoHom, Crparerujom u Iltanom paga Brage.”
(3311 m3 2021. ropuHe, wi. 167 ct. 3). C TUM y Be3u, U Ja/be OCTaje YIMTHA IIPaBHA CH-
TyPHOCT IOCPEHNKA Y OCTBApMBalby IpaBa HA HAKHAJY 3a pajl y IOCTYIIMMA BaHCY/-
CKOT pelllaBaiba HOTPOIIAYKOr CIIOpa.

54 MMHUCTapCTBO YHYTpAlllbe U CIO/bHE TPrOBUHE 00aBECTIIO je MOCpeRHMKe 5. 6. 2025.
rojuHe Aa Hehe BpIIMTM MCIIATy HaKHafe 3a paj y IpefMeTHMa Koju 6y um Ommm
HOfie/beH) HAKOH TOT JaTyMma. Y HMCTOM obaBellTey HOCPeSHULM Cy 3aMO/beHM [a,
HajKacHUje MO Kpaja JaHa [JOCTaB/baiba 00aBelITeHba, JOCTaBe CBOjy M3PUUMTY caryia-
cHOCT fia he o HaBeleHOT JaTyMa BOAWUTY MOCTYIIKE BaHCY/ICKOT pelllaBarba MOTpPOLIaY-
KIX CIIOpoBa 6e3 HakHafe. YKOMMKO IOCPeIHNUIM He JOCTaBe TaKBY CaIlacHOCT, MuHu-
CTapCTBO MM IIPEMIOTe 3a MOKpeTame IMOCTYNKa BAHCY/CKOT pellaBarba IOTPOMIAYKIX
crioposa Hehe mopepuBati. 3amTUTHMK TpabaHa, VsBemTaj o caydajy y mpemMery
6p. 4237-499/25 op 8. 7. 2025. rogune; IToBepeHNIla 3a 3alITUTY PaBHOIPABHOCTH,
Ob6agereme 6p. 07-00-541/2025-02 op, 14. 7. 2025. roauHe.
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3aKOHOM O 3aIITUTU NOTPOILIAYa IpOMNCcaHa je MoryhHocT mocpep-
HIKa JlJa OCTBape HaKHafly 3a CBOj pafl, foK je IIpaBuaHMKOM o pafy Tema
3a BaHCY/CKO pelllaBame NOTPOLIAYKUX CIIOpoBa ypeheHa MCK/by4nBo BuCHK-
Ha HakHaze.”® MehyTum, HaBeenn mponmcyu He cajpxke ofpenéy 0 POKy y
KojeM je MMHMCTapCTBO AY>KHO [la M3BPIUM UCIIATy HaKHaJe IMOCPeJHUIN-
Ma. Ta npasHKHA IeTMMIYHO je IONyHeHa UHTEPHUM aKTOM — [MpeKTMBOM
MuHucrapcTBa — KOjoM je 0Baj acleKT fAenmuMu4yHo ypebheH, any He u Ha Ha-
qIH Kojut 611 06e36e1110 MOTIYHy MPaBHY CUTYPHOCT TIOCPeHIKA.”’

IIpema HaBemeHOj [IMpeKTNBY, HAKOH LITO TOCPEAHMK IIOIHeCE 3aXTeB
3a HaKHaJy 3a pafl, 3alOC/IEHM y CEKTOPY 3a 3alITUTy IOTpomrada Munu-
CTapCTBa BPIIN NIPOBEPY Ierose GpopManHe MCIPABHOCTY, OTHOCHO fa JIN
je IPUIOXKEH aKT KOjUM je CIIOp OKOHYaH M Jia /I TPAyKeHM M3HOC OiToBapa
BUCUHM IPOIMCAHO] H};aBI/I}IHI/IKOM 0 pajy Tejla 3a BAaHCY/ICKO pellaBame
TMOTPONIAYKMX criopoBa.”® ITo yTBphuBamy bopMamHe UCIPaBHOCTH 3aXTeBa
u mpatehe moxymeHTanyje, 3anocnenn y CeKTopy y poKy Off TpM pajiHa laHa
mocraB/bajy npenMer Cekperapujary, y3 Hajmor 3a Ivrahame, pagm ucIare
HaKHaJle NMocpefHNKy. HakoH mpujema, 3allOC/IeHM y CeKpeTapujaTy BpIle
MICIUIATy IpeMa pefociefy IpyjeMa Halora 3a Iahame.

MebyTum, [IupekTuBOM Huje IPOINCAH POK y KOMe Cy 3aIllOC/IeHN Y
CEeKTOpY 3a 3aIUTUTY MOTpOIIaYa Ay>KHU Ja YTBpAe (pOpManHy MCIPaBHOCT
HOJJHETOT 3aXTeBa, HUTU POK y KOMe je cekpeTapujar obaBe3aH ja M3BPIIN
uciary. OBakBa HOpMaTHBHa IIpa3HuHa oMoryhasa HeofpeheHo omtarame
mwrahama MocpegHMIMMA, IITO MMa J[eCTMMY/IaTMBaH edeKaT Ha HUXOB
pan.%

Jla 6m ce obe3bemmma eprKaCHOCT MOCTYIKA BAaHCYACKOT pelllaBarba
MOTPOLIAYKMX CIOPOBA, HEOIXOMHO jé OTK/IIOHNUTHM HaBefeHe HEeJOCTAaTKe W3-
MeHaMa ¥ JioIlyHaMa 3akoHa. Ilopep mspuuuror mpomvcubama obaBese pe-

55 Y OKBMpY MCTpaXKMBama CIIPOBE[EHOT 3a IOoTpebe oBor pafa, yrBpheHo je ma 56,7%
JMCIUTAHMKA Y€Ka Ha UCIJIAaTy HakHazie of 12 mo 18 meceunu, nok 20% deka Buuie of 18
Mecenu.

56  Bup. 33II, un. 167; IlpaBumHuK 0 pajly Tefa 3a BaHCYACKO pelllaBambe MOTPOIIAYKIX
crioposa, Cryscbenu inachux PC, 6p. 67/2022, wi. 5.

57  JIupeKTMBa O HauMHY IIOCTyIara 3aMOC/IeHNX, POKOBYMA 1 IIOTPEOHO] JOKYMEHTALIM)U
y Be3U ca IOJHETUM IIPENIO3MMa 33 BAHCY[CKO DEIlaBame IOTPOUIAYKMX CIIOPOBa I
3aXTEBMMa 3a VCIIATy HAKHAJIE TE/IMMa 33 BAHCY/ICKO PEIlaBambe MOTPOIIAYKIX CIIOPO-
Ba — [lnpextrBa MuHucrapcrsa, 6p. 110-00-00085/2022-11 og 4. 7. 2022. roauHe.

58 JlupextuBa MuHMCTapCTBa, 4. 5.
59 JupextuBa Munucrapcrsa, 91 6, 9, 10 m 11.

60 ¥V mcrpaxmBamy CIIpOBEIEHOM Yy LIW/bY M3pajie OBOT pajia, yrBpbheno je na 90,3% ucmu-
TaHMKA HMje 3aJJ0BO/bHO AMHAMUKOM MCIIZIaTeé HaKHafle of CTpaHe MMHHMCTapCcTBa.
He3a/j0BO/BCTBO MCIIATOM MOXKe JOBECTU JIO0 CMamema IocBeheHoCTH ImocpenHmka y
pafy, IITO y KpajimbeM MUCXOy MOXKe HeraTMBHO YTUIATU Ha edVKACHOCT cripoBobema
IIOCTYTIKA BAHCY/ICKOT pelllaBarba IIOTPOIIAYKOT CIIOpa.
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COpPHOT MUHMCTApPCTBA [ja BPIIM UCIIATy HAaKHA/A IIOCPeNHUIIMA, HEOIIXOLHO
je ¥ HOpMaTUBHO YPeAUTH IPMMeEPEH POK 3a U3BpIIeme Te 0baBese, KOji He
6u cmeo 6utn yxn of 30 faHa Off jaHA MOHOIIEHA 3aXTeBa 3a HaKHany.61
PefoBHA 1 mpaBOBpeMeHa MUCIUIATA MOCPENHUIMMA TOTPUHETA OU BHUXOBOM
IpefaHujeM paay, a THUMe IIOCpeqHO ¥ eduKacHujeM ¥ eeKTUBHUjeM
CIIpOBOberby IIOCTYIIKA BAHCY/CKOT pelllaBamba IIOTPOIIAYKOr CIIOpa.

6) Tepmunonowiku Hegociayu

ITopen 3aKOHCKMX HeJOCTaTaKa y Be3M ca CIIpOBODemeM IOCTyIKa
BaHCY/ICKOT pelllaBarba MOTPOLIAYKOr CIIOpa, IPUCYTHY Cy 1 ofpehenn Tep-
MMHOJIONIKM HEJOCTALIM. JeflaH Off IJIX OJHOCH Ce Ha OCTIOB/baBarbe IIOCPef-
HUKA KOjM BOJM OBaj MOCTYTAK TepMUHOM ,,Teno”®? OBakas TepmuH Huje
aJileKBaTaH, 13a3MBa 3a0yHy KOJ IOTpOIIaYa M TProBala ¥ KPUTUKOBAH je
KaKo y TPaKcH, Tako 1 y Teopujun.®® [IpenMuHapHu ycoB 3a YIIC Ha JTUCTY
Te/la 3a BaHCY/CKO pelllaBambe IMOTPOUIAYKMX CIOPOBA, CAaIaCHO 3aKOHY O
3aIITUTH MOTPOIIAYA, je MPEeTXOLHM YIIC Ha MUCTY NOCPeTHMKa mpyu MuHu-
cTapcTsy npaspe,*? y ckmajty ca 3aKOHOM O TIOCpeIOBambY Y pelllaBarby CIIo-
poBa. Pasjor 3a Heoc/IOB/baBabe IMOCPETHNKA TEPMUHOM ,,[IOCPEHUK ;, Beh
»TeJI0", HaJla3! Ce Y 3ay3eTOCTY OBOT TEPMIHA y CAMOM 3aKOHY Y Jiely KOju
ce OJHOCH Ha YroBOpe O TYPUCTMYKOM IyToBamy.~ Kako 61 mocpemHuk
3aJIp>)Kao CBOje CTBApHO 3HAayeme Y 3aKOHCKOj peryaaTuBy, IMPEMTIOKEeHO je
ia ce Ccy6jeKT Koju Mmocpefyje y pellaBamy IOTPOIIAYKOT CIIOpa OCTIOB/baBa
TEPMIUHOM ,,IIOCPENHNK y pellaBamy cropa‘. Ha Taj HauuH, HapefHOM M3-
MEHOM U JIOITYHOM 3aKOHa O 3alITUTY IOTpPOIIaYa TEPMIH , IO MOTao 6u
OUTK 3aMerbeH OAroBapajyhyM ¥ mperysHujuM HasBOM.

[Ipyru TepMMHOMOWIKY HEFOCTATaK Y 3aKOHY O 3aLITUTH IOTpOIIada
OIHOCH Ce Ha ynorpeby TepMuHa ,IpUroBop“ u ,,pexnamanuja‘. Yranom 54

61 Ogn yxynHor 6poja ucnuTaHuKa, 80,6% IocpeIHMKa OFHOCK 3aXTeB 3a HAKHAJYy 3a CBOj
Paj HAaKOH OKOHYalba CBAKOT IPeMeTa I0jelMHAYHO, 12,9% 3aXTeB MOJHOCH NePUOAIY-
HO — Ha MECEYHOM HUBOY, IOK 6,5% TO YMHIU KBapTa/IHO.

62 VimeHTHYHO OC/IOB/baBame MOCPENHIKA Y BAHCY/ICKOM pelllaBaiy IIOTPOLIAYKOr CIIopa
TEPMUHOM ,,Te/I0“ IPUCYTHO je U y 3aKOHOJABCTBMMA ApKaBa permoHa. Tako, 3akoH
o samrutyu norpomada Lipue Tope, Crymbenu nuci LI, 6p. 2/2014, 6/2014 - ucnp.,
43/2015, 70/2017 n 67/2019, un. 132a, KOpuCTH UCTH TepMuUH. VcTo Baxku u 3a 3akoH O
samTuTy norpourada y bocuu n Xeprerosunn, Cnymbenu inachux buX, 6p. 25/2006 n
88/2015, un. 124, kao u 3a 3aKOH 0 3aIITUTH NOTpolnada XpBaTcke, Hapoghe Hosute PX,
6p. 19/22, 59/23, Ha cHasu of 25. 6. 2023, ur. 113.

63 M. Kapauukuh Mupuh, 9.
64  33I1, uir. 150 cT. 2.

65 ¥ 33II-y mocpefHMKOM Ce CMaTpa TPropal Koju IIpOfaje WA HyA) Ha IIPOJajy Typu-
CTUYKO ITyTOBame KOje je CAauMHMO OpPraHM3aTop, Kao M IpyTre YCIyTe IyTOBamba 3a Koje
HUje OTpe6Ha Ipomnucana muieHna (Wi 5 ¢T. 1 tad. 5).
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33I1-a 6mmxke je oppehena pexnmamanmja ¥ IOCTYIAK pelllaBama UCTE, TOK
ce wiaHOM 147 meduHuIIe MOTPOLUIAYKY IIPUTOBOP KAO ,,CBaKa IpeNCTaBKa
VIV TIPUTY>K0a KOjOM IIOTpOIIaY IpKjaB/byje MoBpeny npasa ypeheny 33I1-
OM MM JAPYTUM 3aKOHOM', @) Ceé He HaBOAM Jla/be IOCTyIame HAKOH IITO
HOTpOIIaY MOfHECe IPUTOBOp Tpropuy. OBY TEPMMHU Ce 3ajeHO CIIOMUIbY
CaMoO y cCBera HEKOIMKO HOPMM, IOK C€ Yy OCTaJMM HOpMaMa KOPMCTe
nojem/IHaqu,66 VAaKO MMajy UCTO snauere.’’ Ha Taj HAa4MH 3aKOHOJaBal] KO-
PUCTY OBe TePMUHE HEJJOC/IEHO, IITO MOTEHIIMjaTHO MOXKe TOBECTH JIO 3a-
OyHe norporraya.®® Vimajyhm y Bupy ma ce Ha IMOCTYIAK 110 IOJHETOM IIPH-
rOBOPY IIPMMEYjy ofpende Koje ce OHOCE Ha peK/IaMallMOHY MIOCTYIAK, de
lege ferenda ce Moyke IpeyIOKUTH yIOTpeba jefHOT TepMMHA 3a ITOKpeTame
TOT IIOCTYNIKAa — NPUTOBOP MM peKlamanuja. TepMmH ,pekrmamanmja“ je
IpUXBAT/BUBMjY, C 063MPOM Ha TO Ja je IOCTYINAK 0 peKIaMaluji y 3aKo-
HY fieTa/bHO ypeheH u fa ce de lege lata, npunnKkoM NoMMibama MIPUTOBOPA,
ynyhyje Ha mocTymak peknamaryje.

Kapa je pey o ynmoTpebu TepMuHa ,,lipuroBop‘, y 3akoHy O 3aIITUTH
IOTpOIIaYa yoyaBa ce jolll jeflaH HemocTarak. Haume, rpemka je mpucyTHa
y wiany 150 33II-a, xojum ce 6mmke oxpehyje cappxuua miucte Tema (mo-
CpefHNMKa) 332 BaHCY/CKO pelllaBabe MOTPOIIAYKNX CIIOpOBa. Y OBOj Ofipesi-
O IPOMNMCAHO je Ja JIUCTa CafipXKU U ,,je3VK, OfTHOCHO je3UKe Ha KojuMa ce
MoXXe TIofiHeTH TipuroBop u BomuTu moctymak“®® Ilpomyct sakoHomaBIa

66 Tepmunn ,pexnamanmuja“ u ,npuropop” y 33II-y kopucre ce HeROC/IEHO. Y YWIaHOBMMA
92, 98, 151 m 159 oHM ce HaABOJE aJTEPHATUBHO, YMME C€ HUXOBO 3HaYeHe qoaKTMq—
K1 usjenHavaBa. MehyTum, TepMuH ,,pexnamanyja“ caMoCTamIHO ce jaB/ba Y YWIAHOBMMA
12, 19, 26, 55, 82, 113, 115, 116, 145, 160, 185, 187 u 188, fok je TepMuH ,,nperBop“
T0jefi T HavHO yHOTpe67beH y una”HoBuMa 18, 134, 139, 143, 147 n 150.

67 33IL un. 98 c1. 1 Tau. 2 y mpormucyje o6aBe3Hy Cafp)XMHY YrOBOpa O OPraHM30Bamy
IIyTOBama, IIPM UeMY je jelaH Off eleMeHaTa I HaBoDeme ,MHbOPMaLMja O IOCTyNABY
110 IpUroBopuMa (ajpeca, IOCTYIAK U POK 32 y/Iarame peKl1aMallja, poK 3a pellaBaibe
pexmamaryje u fp.). Ha Taj HaunH ce, nako ce GOpMamHO KOPUCTH TEPMUH ,,IIPUTOBOP
cymrtuHCKy ynyhyje Ha nHQOpManuje Koje ce OAHOCE Ha peKTaMalMOHN TOCTymaK. M3
HaBeJIeHOT IIPOM3/Ia3t fla ce MOCTYIAaK MO HpUroBopy GaKTUYKM M3jeHaYaBa ca peKa-
MAaIMIOHMM TIOCTYTIKOM.

68  TepMmiuH ,IIpUroBOP" MMa IIMpPa 3HAYEHA Y OHOCY HA TEPMIH ,,peKIaManija’ u y mpakcu
Ce MOXXe OJHOCUTI M Ha OKOJIHOCTH KOje HIICY IMPeKTHO IIOBe3aHe ca Hecao6GpasHouihy
pobe unu ycnyre. Tako, Ha IpuUMep, IIPUTOBOP Ce MOXKE OFHOCUTY Ha IIOHALIAbe 3aII0CTIe-
HOL, Ha HEIOLITOBake H0OPUX IIOCTOBHMX IIPaKCy (HIP. HEMCTHHNTO OIVIALABaibe) W
Ha Jpyre o0/uKe HOBpefie IpaBa MOTPOLIaYa KOjIi HIUCY HEIIOCPE[HO Be3aHN 3a KBA/IUTET
KyIbeHOT IIpousBofa. Kaza ce mpuroBop mOfHOCHK IOTPOIIAYKO] OPTraHM3ALY VTN Haf-
JI&)KHOM MVHICTAPCTBY, OH Ce MO>Ke ORHOCUTH Ha 61JI0 KOjy ITOBPEy IIOTPOLIAYKIX IIpa-
Ba, a He ICK/bY4MBO Ha HecaobpasHOCT pobe mm ycmyre. Vs Tor pasiora, TepMyH ,,IIpy-
roBop“ He cMe 6MTHU MoucToBeheH ca TepMIHOM ,,peKnTamMalnuja‘. YKOIMKO ce y 3aKOHCKO]
WM TIOA3aKOHCKO] Pery/IaTuBy ynoTpe6/baBa, HEOIXONHO je jaCHO M CTPUKTHO OfjpefuTH
IerOBO 3HAYCHe, KAKO 611 ce n36era TepMIHOIONIKA 1 IIPAKTNYHA HEJOCTIEJHOCT.

69  33I1, ui. 150 crT. 4 Tau. 4.
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orjefia ce y ynorpeOu TepMMHA ,IPUTOBOP“ YMeCTO ,,IIpeaior , byayhnu fa ce
IIOCTYIAK BaHCY/CKOT pelllaBakba IIOTPOLIAYKOr cropa nokpehe mpemmorom,
a He mpurosopoM.’ CarlacCHO TOMe, U OBaj TEPMMHOJIONIKN HEJOCTATaK je
NOTPe6HO OTK/IOHUTH Y HAPEJHUM M3MeHaMa I ONyHaMa 3aKOHa.’ '

IV 3akpydak

JenHO of MO3UTUBHMX pelllerba Bakeher 3akoHa O 3aIITUTH IOTPOILIA-
Ya jecTe TO IUTO je y MOCTYIKY BaHCY[CKOT pellaBaiba MOTPOIIAYKUX CIIO-
poBa pajj NOCPefHMKA 3a MOTPOLIAYa U TProBlja Y HOTIYHOCTH OeCIUIaTaH.
Vnak, oBa IpegHOCT He MOXKe Jja HeyTpanulle 6pojHe IpobieMe Koju cy ce
TI0jaBU/IN Y IOCA/Ialllboj TpYMeHM 3aKoHa u3 2021. roguue. TokoM mpeTxof-
He n tekyhe ropune uspaben je Harpr HoBOr 3akoHa O 3amITUTH ITOTPO-
Iava, aay Cy 6pojHM HefoCTaly y 06/1acTy BaHCYACKOT pelllaBarmba IOTPO-
IIAYKMX CIIOPOBA U Jja/be OCTaaM HEpelweHu. Y Besu C TUM, Y OBOM Pajy ce
aHa/MM3Mpajy cmabocTy mocrojeher 3aKOHCKOT TEKCTA, U3 KOjUX IPOU3NIA3N
norpeba 3a 3Ha4ajHNM yHarpehemeM 3aKOHCKOT OKBUpA Y BUIIE CETMEHATa.

Hepocraun de lege lata 3akoHa 0 3alITUTK IIOTpOLIaYa 3aXTeBajy Gop-
My/vcame ofiroBapajyhux de lege ferenda pemema. VI3 cpoBeneHe aHanmmse
Ipou3Nasu Jia je, mpe CBera, MoTpe6HO NMPOIIVPUTY AKTUBHY JETUTUMAIV)Y
3a IOKpeTame IIOCTYIKAa BAaHCYACKOT pelllaBaiba IMOTPOIIAYKOT CIOpa M Ha
tprosia. OBo 61 61110 HAPOUMTO 3HAYAJHO Yy CUTYaIMjaMa Kajia IIOTPOIIaY,
HAaKOH OKOHYalba PEeKIaMallMOHOT IIOCTYIIKa, He HMOfHece Mperior MuHu-
CTapCTBY 3a IOKpeTame IOCTYIIKA, a CIIOPHU ofHOC M3Meby moTpornada n
TProBla U fla/be Tpaje.

Jlaibe, HEONMXOMHO je M3BPLIMTU ycaIlallaBame ofpefada 3aKoHa
(a1. 92 n 151 33I1-a) Koje MPOMMNCYjy YCIOBe 3a MOKpeTare MOCTYIIKa BaH-
CYACKOT pelllaBara IIOTPOLIAYKOr cropa. IToce6Ho je BaxkHo omoryhmtn ma
IOTPOIIIaY OKPEeHe 0Baj IIOCTYIIAK U Y CJIy4ajy Kajja TPropall Hije OAroBOpuo
Y 3aKOHOM IIPOIMCAaHOM POKY Ha M3jaB/beHy peKnamauujy. JIpyrum peunma,
YCTIOB 3a TOKpeTame IIOCTyNKa Tpeba fja Oyze /ja je IMOTpoUIay IPETXOTHO
IPVYMIO OATOBOP Ha peKjIaMallMjy WV, aJTepHATUBHO, [ja je peKlaMaluja
TIIOJIHETA, ajlif fla TProBall Hyje JOCTABUO OfTOBOP Y POKY Off OCaM JaHa.

Hapenna HeonxoHa 3aKOHCKa ITPOMeHa y CKJIafly Ca Hauye/lOM XUTHO-
CTH cripoBolersa MOCTYTIKa OJHOCH Ce Ha Cafip)KVMHY IpeJyIora 3a MOKpeTarmbe

70 Bwugm. 3311, 9. 149 ct. 3; win. 151 cT. 45 wi. 152 u a1, 159-161.

71  OBaj mpomycT 3aKOHOJABIA HYje OTPaHNYeH caMo Ha Bakehy TekcT 3akoHa O 3aIlITUTU
norpomava, seh je nmpexer u y Haupt HoBor 3akoHa (41 172 cT. 4 Tau. 4). Ha Taj Ha-
YIH, YMECTO Jia ce HpeJICTOjehI/IM M3MeHaMa U JOIyHaMa M3BPIIM KOPeKIyja HOCTojehe
TEPMIHOJIOIIKE TIpEIlKe, MCTa je 3ap)KaHa y HOBOM 3aKOHCKOM TEKCTY, IITO HOJATHO
Ipofy6/byje Ipo6ieM MpaBHe HECUTYPHOCTY U HEOCTETHOCTH Y IPMMEHM.
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BaHCYZICKOT pelllaBama MOTpoIIadykor cropa. Ilpensubena nsmena tpebano
6u fa yBeZle M3y3eTaK KOjM Ce OFHOCH Ha OfICYCTBO HOTIMCA IOTPOIIAda y
CIIy4ajy elleKTPOHCKOT MOJHOIIeka MPeJIora IpeKo IIaTdopMe, ¢ 0631upomM
Ha TO Jja I1aTdopMa He oMoryhaBa elleKTPOHCKO NOTINCUBAE, 1A je Y TOM
CIIy4ajy CBaKy IPEM/IOT MOFHET eeKTPOHCKMM ITyTeM (HOPMATHO HEMOTIYH.

YeTBpTy UAEHTU(UKOBAHN HEJOCTATaK 3aKOHA OTHOCH Ce Ha OFHOC
PECOPHOT MMHUCTApCTBa M TOCPeJHMKA y Be3M Ca JIONE/IOM IIpefMeTa.
[ToTpe6HO je HOPMAaTMBHO HpeABUAETY Aa, YKOIMKO MmuHucrapcrso Beh
U3 IOJaTaKa O MOJHOCKOLY Ipeisiora, MpefMeTy ¥ OINCY CIOpa WM U3
IoCTaB/beHe MOKYMEHTalllje HeJBOCMUCIEHO YTBPAU fla Ce He Pafiu O IIo-
TPOIIAYKOM CIIOPY ¥ IIOCTOje OCHOBM 33 Ofi0alIlMBarbe IIPEMIIOra, TaKaB Ipei-
nor He Oyzie JOfie/beH MOCPENHNKY. Y OBUM CUTYyalujaMa oBjiamrheHo jmije
MunncrapcrBa Tpebano 6u a foHece ofroapajyhy omnyky o ogbanusamy
Ipefyiora 3a BaHCY/CKO pelllaBaibe MOTPOIIAYKOr CHOpa, 6e3 [jofie/bMBarba
IpefMeTa MOCPENHMKY.

Crnenehn HeocTaTak 3aKOHCKOT TEKCTA OfHOCK Ce Ha OfICYCTBO CaHK-
I1je 3a HENOTIYHO M3jallllbehe TProBIla Kajja OCIopaBa Ipesor IOTpo-
mayva, 6e3 HaBohema UMbEeHNIIA HA KOj/IMa 3aCHUBA CBOje HaBOJie U JIOKa3e
KojuMa ce yTBpDyjy Te ummeHMlle, MaKo MY je 3a TO IpomucaHa obasesa y
g1 161 33II-a. Kako 6m mpommcana o6aBe3a MMana CBPCUCXOAHY Y/IOTy Y
3aIITUTY IpaBa MOTpOIIAYa, HEONXOMHO je YBECTV CAHKIVjy 3a HEIOTITy-
HO M3jallllberbe TPrOBIIa, a He CaMo y C/IydYajy Kajja ce TPropall yOIIlITe He
M3jacHM Ha Ipemyior moTpomada. OBaKBUM 3aKOHCKUM pellermheM OTKIamba
ce MOryhHOCT mayIIajHMX M3jaBa TPropalja U3 KOjUX IPOM3IA3Y OfCYCTBO
CTBapHe HaMepe fla aKTUBHO YYEeCTBY]y Y IOCTYIIKY.

[IlecTa moTpe6Ha M3MeHa 3aKOHA OTHOCK Ce Ha II0jeTHOCTaB/bJBaIbe
IOCTYINKa MOTINCYBAMKba CIOPa3yMa O BAHCY[CKOM pellaBamy MOTpPOIIad-
Kor cropa. CaracHOCT MOTpOIIada ¥ TProBlja OKO Cafp>KMHe CIOopasyMa,
Kao aKTa O OKOHYaIby IIOCTYIIKA, He MOpa HY)XHO OMTHU M3pa)kKeHa Yy BUAY
HOTIMCAHOT IOKyMeHTa. Mo)ke ce IpOMNCcaT Jja eeKTPOHCKA CarIacCHOCT
(Ha mpuMep, Iy TeM e-TIOIITe) MPefiCTaB/ba 3aK/by4eHN) CIIOPa3yM, y3 00aBesy
IOCpeHMKA J1a JOCTaBM J0Ka3 o Tome MuHucrapcrsy. Kao anTepHaTBHa
omnuyja mpepsuba ce ¥ MOryhHOCT ia MOTpoOIIaY U TPropal nyTeM miaTdop-
Me MUHMCTapCcTBa MOTBPAHO M3jacHe O Caflp>KMHM CIIOpasyMa Koju IIoCpef-
HUK TIPUTIOXKIL.

CenMu HefocTaTak 3aKOHA OJHOCH Ce Ha OfICYCTBO IIPaBHE CUTYPHO-
CTH TIOCpeJHMKA Y TIOITIeAy HaKHaje 3a usBplueHu paj. Haume, sakoHoM je
npensubeHa caMo ycroBHa MOTYhHOCT BUXOBOT (MHAHCUpamwba, JOK U3PU-
yuta obaBesa MuHMCTapcTBa Hije TpomnncaHa. HeonxonHa n3Mena 6u mop-
pasyMeBasna yBoheme GesycnoBHe obaBese UCIUIaTe HakHafie n3 Oyliera, y3
jacHo neduHMCAaH POK 3a UCIUIATY KOju He 611 cMeo 6uty fyxu o 30 aHa of
JlaHa MIOJHOLIeA 3aXTeBa 3a HakHafy. [lopen Tora, y ummy obesbehusama

610



[1aBHM HegocTaly y CIipoBoherby IOCTYIIKA BAaHCYCKOT pelllaBaba NOTPOLIAYKOTr CIIopa

npaBHe 1 QUHAHCHjCKE CUTYPHOCTH IOCPEeIHNUKA, IOTPEOHO je MpeBueT!
HaKHaJly 3a paj U y Cy4dajeBMMa KajJja ceé IOCTYMaK OKOHYA IIPEIOPYKOM O
Ha4MHY pelllaBarba CIIopa, OfTyKOM 0 00yCTaBM IOCTYIIKA VTN Off0alIBabeM
IPEeNJIora, a He UCK/bYYMBO y CITy4ajy 3aK/byderba CIIOpasyMa, KaKo je TO caja
npenBuieHO O3UTUBHIM IPAaBOM.

[Tocnep by aHAMM3MPaHM HEJOCTATAK 3aKOHCKOT TeKCTa OHOCHU Ce Ha
ynorpeby oppeheHUx TepMuHa y IOCTYNKY BaHCYACKOT pelllaBarba MOTPO-
maykor cnopa. Heo6muHO 0coB/paBame MOCPESHNKA TEPMUHOM ,,TeI0" [0-
TpeOHO je 3aMeHNUTY CBPCUCXOZHUjUM HA3MBOM — ,[IOCPEIHUK Y pelIaBamby
criopa®. JIpyru TepMMUHOMOIIKM HEJOCTAaTaK KOjii MOXKe JOBECTU HO 3abyHe
HOTpOIIaYa OHOCYU Ce Ha Iapajie/iHy ymnoTpeby TepMMUHA ,IIPUTOBOP“ U
»PeKIaMaluja‘, Koju y CyuITHHM MMajy UcTo 3Hadewe. C 063MpoM Ha TO fia
Ce Ha IOCTYIAK IO MOHETOM IIPUTOBOPY IPUMEHY)y ofpende Koje ce ofi-
HOCe Ha peK/JaMallMOHM IIOCTYHAK, Koju je meta/bHO ypebeH, ompasaaHa je
jenMHCTBEHa yHOTpeba TepMIHA ,peKIaMalyja‘ yMeCcTo mapasieaHe ynorpe-
Oe oBa /1Ba TEpMUHA.

IToctojehn 3axkoH 0 3amITUTK MOTPOIIAYa CafpKu 6pojHE HEOCTATKe
KOje je HEOITXO[JHO OTK/IOHUTY. VIMITEeMeHTaIjoM MpeIoKeHNX Mepa 06e-
36emmma 61 ce epuKkacHMja, TPAaHCTIAPEHTHNUjA U TIPABHO CUTYPHMja TIpYMeHa
IOCTYIIaKa BaHCY/CKOT pelllaBarba MOTPOUIAYKMX CIIOPOBA, Y3 yPaBHOTEXe-
HY 3aIUTUTY IIpaBa IIOTPOLIAYa, TProBala I MOCPeHIKA.
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Summary

By the end of 2025, or at the beginning of the following year, the adoption
of a new Consumer Protection Act is expected, which will be the sixth piece
of legislation in this century governing this area. Although the currently
applicable law largely aligns the extrajudicial resolution of consumer disputes
with Directive 2013/11/EU, the 2024 White Paper highlighted the lack of an
obligation for mediators to publish reports on their work. This administrative
shortcoming is not the only problem with the existing law, as a number of
practical difficulties have been identified in its implementation. Some of the
key shortcomings refer to: the submission of proposals by consumers and
their consideration by mediators; the merchants response to the submitted
proposal, particularly where it is incomplete or absent; the need to simplify
the procedure for signing agreements; and the status and role of the mediator
in the extrajudicial resolution of consumer dispute. In this context, this paper
will analyze all disputed norms and shortcomings of the Consumer Protection
Act related to the extrajudicial resolution of consumer dispute, with special
reference to the Draft Consumer Protection Act, comparative law solutions, and
past practice. Simultaneously, de lege ferenda proposals for improving the legal
framework will be presented.

Key words: Shortcomings of the Consumer Protection Act. - Extrajudicial
resolution of consumer dispute. - Consumer proposal. -
Agreement signing. - Status of the mediator.
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VJIOTA CYIA IIPEMA YJIAHY II(3) BYJOPIIKE
KOHBEHIIUJE O IIPYI3HABY U U3BPIIEHY
CTPAHUX APBUTPAKHUX OIJIVKA:
PRIMA FACIE VI TIOTIIYHA KOHTPOJIA
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Caxkerak

Kaga imiysunay, tiogrece wiyx6y cygy yupkoc uociiojary apouilipa-
HHOT cilopasyma, ile TWyxeHu uciliakHe tpuiosop 3601 yiosopere apouitipa-
e, cyg wpeba ga ognyuu o ceojoj (ne)nagnexcuocimiu. IIpema Ebyjopuikoj
KOHBEHUUjU 0 TPU3HAIY U U3BPULerpY CHIPAHUX APOUTHPANHUX 0gryKa, cyg he
YUYTUTY clipanKe HA apOUTlPa*y oCuM YKonuKko je apouttipaicHu ciopasym
HUwinas, 6e3 gejciiea, unu ia je Hemoiyhe usspuutiu. Mehyiium, fiociiiasmwa
ce nuilawe - ga U HAYUOHANIHU CYJoBU gpiasa YiosopHuua tpebda ga
dpumerbyjy cucitiem UoiLyHe uny prima facie KoHWpone apOUTAPANCHUX CHO-
pasyma? Iuitiarwe ce cymmluHcKuy c60gu Ha ymaerve unana 11(3) Ebyjopuike
koneenyuje. CxogHo itiome, aymwiop y pagy upumervyje jesuuku, UCIOPUjCKuU,

EnextpoHcKa afpeca ayTopke: fanispalevic14@gmail.com.

Paji mpepicTaBiba pe3ynTar MCTPaXXMBakba CIPOBEEHOT 33 IOTPebe CTPATEIIKOT IPOjeKTa
IlpaBHOr ¢axynrteta YHuBepsurera y beorpapgy ,IIpo6nmemMu cTBapama, TyMauemwa 1
IpuMeHe ImpaBa“ 3a 2025. roguHy.
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Ynora cyna npema unany 11(3) Ibyjopmke xonBenmmje

CucilieMcKy, UieneonowKy U KoMUapamiueHu meiiog iwymayera. Takobhe,
ayiiop aHanusupa penesanilinu 3aKOHOJAGHU OKBUP U CYGCKy Upaxcy y
Cpbuju, e gonasu go ogpehenux 3axmyqaxa o moiyhem tiociiytiarwy cygo-
éa upu tpumenu unana 11(3) Fbyjopuike koHeeHyuje — HACYUPOIi cuciiemy
prima facie koHilipone Koju cygosu upumervyjy Ha ocHosy 3akoHa o apouitipa-
HU, YKOIUKO apouttipaxcHu chiopasym tpegeuha cequuiitie apbuitipaxce sar
Cpbuje, wipebano 6u upumeHuitiu cuciiiem HoiiilyHe KOHIUPOTIe.

Kmwyune peuu: Ibyjopuika xoHeeHuuja o GpusHary u usspuiervy CipaHux
apouitipaicHux ognyka. — Apouiipancru ciopasym. — Cygcka
kouitpona. — Cucitiem prima facie xonitipone. — Cucitiem ioii-
tyHe KOHUporne.

I YBomHe HamtoMeHe

KonBennuja YjennmeHux Hanuja O NpU3HAlhy U M3BPLIEY CTpa-
HIX apOUTpaXHUX ofyka (y gabeM TeKcTy: Ibyjopuika koHBeHImja, KoH-
BeHIMja)! je HajsHauajHMjM caBpeMeHM 3aKOHOJABHM MHCTPYMEHT y 06a-
ctu MelyHaponHe TProBuHCKe apOMUTpaxe, Te je BpeMEeHOM IIOCTa/a TeMeb
1[eNIOKYTHOT ap6uTpakHor mporeca.” OBaj ycmex Ibyjopmka KoHBeHIMja

1 Ibyjopiika KOHBeHIMja je HacTajla Kao pe3ynTaT He3aloBO/bCTBa yKeHeBCKMM IpoTo-
KO/IOM O apOUTpakHMM Kiaaysynama u3 1923. roguue u YKeHeBCKOM KOHBEHIUjOM O
U3BPIIEHY CTPAHMX apOUTPaXKHUX OTyKa u3 1927. ropuHe. VIHnnujartusa pa ce JKe-
HeBCKI YrOBOpH 3aMeHe MOTeK/a je of Mebynapopue tprosuticke komope (ICC), koja
je mspamgmra HaupT Korsennuje. Hanpr je moTom maMemeH of ctpaHe ExoHOMCKOT 1
couujanHor caBera Yjemumenux Hanumja (ECOSOC). KonseHuuja je ycBojeHa 10. jyHa
1958. ropuHe, y OpUTMHATY Ha €HITIECKOM, IITTAHCKOM, PYCKOM, KITHECKOM 1 pPaHI[yCKOM
jesuKy, a TpeHyTHO 6poju 172 pp>kaBe yroBopHuie. Buire o Hbyjopikoj koHBeHIjH,
EHOj JIETMCIATUBHO] MCTOPUjU M JAp)KaBaMa YTrOBOPHMIIaMa JOCTYIIHO Ha afjpecu:
https://www.newyorkconvention.org/, 3. 3. 2025.

2 Tamo Kuexesuh, Brnagumup ITaBuh, Apbuinpana u AP, Beorpan, 2009, 41; Maja
Cranusykosuh, Mehynapogna ap6uitipaxca, Beorpap, 2013, 56; Mapko JoBanoBuh,
»O HekmM pasnukama usMely TProBMHCKe M MHBecTHMLMOHe apbutpaxe’, IIpaso u
ipuspega, 6p. 4-6/2018, 360-361; Ilpeapar Bacuh, ,IIpyxame MebyHaponte mpasHe
nomohym kao rapanTuja Cpbuje Ha IIyTy Ka eBPOIICKMM WHTerpauujama‘, busifien
cygcxe upaxce Buwei cyga y Beoipagy, Beorpag, 2010, 172; Gary B. Born, International
Commercial Arbitration, 2009, 92; Marike Paulsson, The 1958 New York Convention in
Action, 2016, 1; Hans Bagner, ,,Article I Recognition and Enforcement of Foreign Arbitral
Awards: A Global Commentary on the New York Convention (editors Herbert Kronke,
Patricia Nacimiento, Dirk Otto, Nicola C. Port), 2010, 20; Albert Jan van den Berg, The
New York Arbitration Convention of 1958, The Hague, 1981, 1; Christoph Liebscher, ,,Pre-
liminary Remarks®, New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards of 10 June 1958: Commentary (editor Reinmar Wolff), Munich, 2012, 2;
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AyTyje YMIeHMIM Jla je YCIena fla YCIOCTaBU PaBHOTeXY u3Mehy pasBoja
mebyHaponHe TprosuHCcKe apOuUTpaXke M 3aIUTHUTE NPABHUX IPUHINUIA pa-
3MMYNTUX Op>KaBa yropopHuija. KoHBeHnuja je moBena Jo MojepHu3alje
¥ XapMOHM3allMje HAIVOHAJHUX 3aKOHA KOjU Pperyamiury apouTpaxy.
Ibyjopuika xoHBeHIMja ce MpUMeElbYje Ha IPU3HAKE UM U3BPLIEIE CTPAHMUX
apOUTpaXHUX OITyKa M yrnyhmBame Ha apoUTpaxy of cTpase cyma. Cym-
TUHCKY, KOHBeHI[Mja 3axTeBa Off HALMOHATHMX CYHOBA Jia a) NPU3HAjy U
usBpiIaBajy mehynaponme apburpaxue criopasyme,’ y3 ompebene nsyserke
(wr. II(1) m I1(3)) u 6) npusHajy 1 U3BpLIaBajy CTpaHe apOUTPaKHE OIJIYKE,
ys, Takobhe, onpebene usyserxe (wr. Il u V).>

Jeman op HaBemeHMX M3yseTaka, wiaH 1I(3) Ibyjopiike koHBeHIyje,
roBopu o ynyhusamy cTpaHaka Ha apOUTpPaxKy Of CTpaHe HAI[VIOHAHUX Cy-
ToBa, U Imack: ,Cyg gpicase yiosopHuue Kome je iogHeill Ha peuiasarve ciiop
{0 HekoM UUiHArby 0 Kome cy Cliparnke 3axKpy4use yiosop y CMUCTY 0801 47a-
Ha, ytymuhe clipanke Ha apOUTHPax}cy, HA 3aXiie6 jegHe 0g HUX, OCUM aAKO
yciianosu ga je taj yiosop tpecitiao ga 6yge éamau, ga je 6e3 gejcitiea unu
HetiogobaH 3a upumeny.”

Dennis Solomon, ,,The New York Convention®, International Commercial Arbitration: A
Handbook (editor Stephan Balthasar), 27 edition, Munich, 2021, 76; Daniel Girsberger,
Nathalie Voser, International Arbitration in Switzerland, Zurich, 2008, 36; Emmanuel
Gaillard, Benjamin Siino, ,,Enforcement under the New York Convention, The Guide
to Challenging and Enforcing Arbitral Awards (editors J. William Rowley QC, Emman-
uel Gaillard, Gordon E. Keiser), London, 2019, 86; Margaret Moses, The Principles and
Practice of International Commercial Arbitration, 2" edition, 2012, 8; Nigel Blackaby,
Constantine Partasides, Alan Redfern, Martin Hunter, Redfern and Hunter on Interna-
tional Arbitration — Student Version, 5 edition, New York, 2009, 87; Alan Uzelac, Mirela
Kresi¢, ,, Arbitraza (izbrano sudenje) u Korculanskom statutu i statutima isto¢ne obale
Jadrana®, Liber Amicorum Gaso KneZevi¢ (urednici Tibor Varady, Dobrosav Mitrovi¢,
Dragor Hiber, Vladimir Pavi¢, Milena Pordevi¢, Marko Jovanovi¢), Beograd, 2016, 369.
3 C. Liebscher, 9; E. Gaillard, B. Siino, 86-87; Julian D. M. Lew, ,,Achieving the Dream:
Autonomous Arbitration®, Arbitration International, Vol. 22, No. 2/2006, 185.

4  VisBplueme apOUTPaKHMX CIIOpasyMa IIpefCcTaB/ba pajiibe KOjuMa Hal[IOHA/IHN CYLOBU
IIPU3H4jy JIePOTaLOHO JIejCTBO apOUTpaXHUX criopadyma. Bug. M. CranuBykosuh, 149.

5  Gary B. Born, International Arbitration and Forum Selection Agreements: Planning, Draft-
ing and Enforcing, 1999, 98; D. Girsberger, N. Voser, 36; Andreas F. Lowenfeld, Interna-
tional Litigation and Arbitration, Minnesota, 1993, 345.

6  3akoH o parudukauuju KoHBeHIje O IpuM3Hamy 1 WUSBPLICEHY NHOCTPAHMX
apOuTpakHux omnyka, Crysbenu nucit COPJ, 6p. 11/81, wn. II cr. 3.

TekcT nenokymHor 4nana II rmacn:

»1. CBaka Jp>kaBa yrOBOPHUIIA IPV3HAje IIMCMEHM YTOBOP KOjUM Ce CTpaHKe o6aBe3yjy
Ila CTaBe Y HAJUIOXHOCT apOUTPaXKy CBe CIIOPOBE MIN HeKe Off CHOpOBa KOjyi HacTaHy
nnmmn 61/[ MOI/II HACTATN I/I3Meby BUX 110 OﬂpebeHOM IIpaBHOM O HOCY, yI‘OBOpHOM nm
HeYrOBOPHOM, KOj! Ce OfHOCK Ha IUTambe Koje je MOf00HO 3a pelllaBare apOUTpasKHUM
Ty TEM.
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Tlakre, Ha 3aXTeB je;fHe Ofl CTpaHaka,” Cyd he MX ymyTuTu Ha apou-
TPaKy, OCUM y TPM CIydaja — YKOIMKO Ce YCTAaHOBM fia je apOMTpakHM
criopasyMm a) mpecrtao fa 6yae BabaH, 0) 6e3 mejcTBa MM B) HemofobaH 3a
npumeny. HecriopHo je fa je mpenmer u cBpxa wiaHa II(3) jauame o6aBese
U3BpIIeha apOUTPAKHUX cnopagyMa.8 IlocToju unTaB HM3 IUTamba Koja ce
jaB/pajy Beh Ha mpBU moIIen y Besu ca TymadeweM wiaHa 11(3) Ibyjopike
KOHBeHIIje.

Kako mocToje Tpy pasmiumra OCHOBA 3a OfibMjarbe M3BpIIEHa apOu-
TPa>KHOT CIIOpa3yMa, IIOCTaB/ba Ce IMTalbe IMXOBOT 3Hayera JM I'PaHUIIA.
ITonexap pasnuka usMmehy oBa Tpu ocHoBa Hehe 6UTH OUUITIEHA U HBUXOBO
pasrpaHuUYere MOXe TIOCTaTH HejacHo.” Y CBaKoM Cydajy, TeHfieHIja Ha-
IIIOHA/THNUX CYIOBa Y ,,OKPY>XXembJMa Koja Cy IOrofHa 3a apOouTpaxy” (eHri.
arbitration friendly environments) jecte fa oBe TepMuHe Tpeba TyMauUTH
YCKO, IIOTOTOBO Y3€BIIM y 003Up UMIbeHMI[Y fIa IIVPM KOHTEeKCT Ibyjopiuke
KOHBEHIVje TI0fjpasyMeBa Jja IleHO ayTOHOMHO TyMademe Tpeba fia IpeBya-
fla TyMauele 3aCHOBAaHO Ha MOCEOHOCTMMAa MHOTMX HAIVIOHA/JHUX IIpaBa
meHux pxasa yropopuuna.'’ Jlajme, Mako je mTo ce THYe 3HAUEHA TEPMU-
Ha ,ynyhyuBame Ha apOUTPaKy  y TEXHMYKOIPOLIECHOM CMMUCIY jacHO Ja
noapasyMeBa Hapef0y cya KojoM ce 06ycTaB/ba CYACKM NOCTYIIAK, HYU OB3j
1ojaM Huje nuuleH ofpebennx Hemoymuia. Hanme, Mormo 61 ce mocTaBUTH

2. Tlop IMCMEHMM CIIOPasyMOM IOfpasyMeBajy ce apOuTpakHa Kiaysyna yHeTa y yro-
BOD, W/IM KOMIIPOMIC, IOTTIVICAHN Off, CTPAaHaKa VI/IN Cafp>KaHNU Y Pa3MeEeHNM MICMIMa
WM Te/lerpaMmma.

3. Cyn npkaBe yrOBOpHMIle KOMe je TIOfHET Ha pelllaBame CIOp II0 HEKOM INUTAmby O
KOMe Cy CTpaHKe 3aK/bydljIe yTOBOP y CMICIIY OBOT WiaHa, ymyTuhe cTpaHKe Ha apOu-
TPaXKy, Ha 3aXTeB jefHe Off HIX, OCUM aKO YCTAHOBHU [ja je Taj YTOBOP IpecTao fa byme
BaJbaH, fIa je 6e3 flejcTBa MM HeNoKo0aH 3a MpUMeEHY.

7 AKo ce CyJ; CyouM ca yrOBOPOM KOji CafIpKu apOUTPakKHY CIIOPasyM KOju TOTIIAfA TIOf,
Ibyjopiky KOHBeHIIUjY, anMy HIjeHa Off CTpPaHaKa He MICTAKHe IIPUTOBOP HEHATIEXKHOCTHI
CyJia Ha OCHOBY TOT CIIOpa3yMa, CyZ, HE MOXXe Ha COICTBEHY MHMIVJATUBY YIIyTUTH
cTpaHKe Ha apbutpaxy. Bua. A. J. van den Berg, 137-139.

8  Kaxko je mpumeheno y mpecymu Bpxosaor cyma Kamame op 22. 7. 2005. rommue,
6p. 30217, GreCon Dimter Inc. v. J.R. Normand Inc. and Scierie Thomas-Louis Trem-
blay Inc., ,Ibyjopllka KOHBeHLIMja CTOTa HABOAM OIIITY NMPUHINIL: IPU3HAaBabe apou-
TPaXKHUX CIIOpasyMa‘

9  Ha mpumep, matonomka ap6uTpaxkHa Kiaysyna koja npepgsuba ma he apburpakuum
IIOCTYIIKOM PyKOBOAMTH HemocTtojeha apburpakxa mHCcTMTyHHMja, win ga he ce mak
apOUTPaXHM MOCTYIIAK OABUJjATH Y CKIAfy Ca IIPaBIINMA JCTe, MOXe ce, y Hadery (u
Y 3aBMCHOCTY Off OKOJIHOCTH C/Iy4aja), IIOfBECTH KAKO IIOf ,HEIIOXOOGHOCT 3a IIPUMeEHY ',
TaKo U IO ,IIPeCTaHaK Ba/baHOCTU“ OHOCHO ,,IyOUTaK fiejcTBa. 3a BUIIIe O HABEJCHOM
npobnemy Bua. Michael Pryles, ,The Kaplan Lecture 2009 — When is an Arbitration
Agreement Waived?*, Journal of International Arbitration, No. 27/2, 2010, 107-108.

10  Julian D. M. Lew, Loukas A. Mistelis, Stefan M. Kroll, Comparative International Com-
mercial Arbitration, Hague, 2003, 342.
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nuTame fla /M CyACKO ,ynyhmBame Ha apOuTpaxy“ ocuMm Hapenbe o
obycTaB/bamy CYACKOT MOCTYIIKA MOApasyMeBa U Hapenby Kojom ce Hamehe
ap6butpaxuu nocrymak.'! MebyTum, kako je Taksa Hapenb6a HerosHaTa
BehuHM npaBHMX CMCTeMa, HaBefleHO MUTalbe He IOCTaB/ba Ce Y MPAKCH, Te
TAaKoO U He IpeficTaB/ba pobem npu npumenn wiana 11(3) Kouseniyje.

KonauHo, mocTaB/ba ce U NMNUTakbe OKO KOjer Cy MUI/bEHma MOJe/beHa
Kako y MehyHapoiHOj CyficKoj IpaKcy, TaKo U y JOKTPUHY — KaKO ce Off CyAa
3axTeBa /Jja OLIEHM ia /I je apOMTPaKHY CIIOPa3yM IIpecTao Aa bye Ba/baH, 6e3
iejcTBa WM Hemofo6aH 3a IMpYMEHY, HejaCHO je [a 1M HaIllMOHA/IHY CYHOBM
Tpeba f1a MpUMeHe CUCTeM prima facie Uy MOTIIYHe KOHTPOJIe apOUTPa>KHOT
cropasyma. Kaxko je Beh 13 mpukasaHor kpaTtkor yBopa (mopHacnos I) jacHo
Jla TEKCTya/IHO TyMadembe CIIOpHe ofipefibe y OBOM C/Iy4ajy He MOXKe OMTH Off
nomohu, ayrop he y pagy npumenntu ncropujcko (mopgxacnos II), cucrem-
cko (mopgHacnos III) um nwseHO (mopgHacnoB IV) Tymademwe y ImpoHamaKemwy
OZITOBOpa Ha MUTalbe yIore cyna npema wiany 11(3) Ibyjopiike konBeHnmje.
[Toper, Tymadersa HaBefieHe ofpenbe, 6uhe moTpe6HO 06aBUTH U YIOPERHO-
IpaBHY aHAIN3y OBOI MHCTUTYTA, KAKO Y KOHTMHEHTAJTHOM, TaKO U Y aH-
IJIOCAaKCOHCKOM HpaBy (mogHacnos V). Crieiu IpMKa3 3aKOHCKe perynaTuBe
u mpakce cyposa y Pemy6mumu Cp6uju (nmognacnos VI). Ha camom kpajy,
ayTOp M3HOCK CBOje 3aK/byuKe Yy IOITIEy MUTamba fja 1 OU CyAcKa KOHTPO-
a apOUTPaKHUX CIIopasyMa Tpebao fa MofIexe CUCTeMY prima facie vam
HOTIyHe KOHTposte (rmopHacnos VII).

IT JIermcraTuBHa ucTopuja

Travaux préparatoires Ibyjoplike KOHBeHLMje He TOBOPU O OOUMY
o6asese cymosa ma ymyhyjy cTpanke Ha ap6uTpaxy,'’ HuTHM TpyKa 6UIT0
KOjy Ha3HaKy CTaHfIap/ia KOHTPOITE KOjy 61 cy/ioBU Tpebano a mpumMeyjy.'?
Ynan I1(3) Ibyjopuike KoHBeHIIMje IIpefiCTaB/ba M3MEbeHy Bep3ujy umaHa 4

11 A.J. van den Berg, 128-129; M. Paulsson, 63.

12 TIlpunpemun wmatepujamu Kondepenuuje Vjenummenux Hanuja o MebynapopHoj
TPrOBMHCKOj ap6utpaxky, CaxkeTu 3ammc ca jBafjecer mpsor cactaHka, E/CONE.26/
SR.21 (Travaux préparatoires, United Nations Conference on International Commercial Ar-
bitration, Summary Record of the Twenty-First Meeting, E/CONFE.26/SR.21); [Ipunpemun
matepujamn  Kondepenumje Vjenummennx Haumja o MehyHapopHoj TproBuHCKoj
apburpaxun, Pasmarpame Haupra KOHBeHI[Mje O NpUSHAWHY M M3BPIICHY CTPAHUX
apburpaxHux opnyka, E/CONF.26/L.59 (Travaux préparatoires, United Nations Confer-
ence on International Commercial Arbitration, Consideration on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards, E/CONE.26/L.59).

13 United Nations Commission on International Trade Law, UNCITRAL Secretariat Guide
on the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Vi-
enna, 2016, 62.
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JKenesckor nporokona o apourpaxHuM Kiaysynama u3 1923. roguHe, HO y
CB0jOj CYIITVHM, TO jecT 06aBesy Cy/a /ja CTPaHKe IO 3aXTEBY jefHe Of HBUX
ymyTu Ha apbutpaxy, ocrao je ucti.'* Kako je o6um byjopuike koHBeHImje
npBOOUTHO Tpebano ma Oyme OrpaHMYeH MCK/BYYMBO Ha IpU3HAIbe U
U3BpIIeHe apOUTPAXKHNX OfTyKa, a TBopuy KoHBeHIIMje ofTyunm cy cBera
HelyHe TPY Hefie/be Ipe Hero mTo he Tekct KoHBeHLuje 6uTtn ycBojeH ma
UMK YK/byde Moce6Hy ofipeiby O M3BpIIery apOuTpakHUX criopasyma,'”
Huje n3HeHabyjyhe mro kpyunn acnexkrn wiana I1(3), monyT cranpapgpa cya-
CKe KOHTPOJI€, HUCY IUCKYTOBaHM.

III PereBaHTHN IPAaBHOCUCTEMCKN OKBUP

OmuTe je TO3HATO Jja IpaBHY MPOIVICK He TTOCTOje CBaKy 3a cebe, Beh
MICTOBPEMEHO ca IpyruM BakehyM nponmcuma, Te 3ajeJHO YMHe jeflaH CUCTEM
- Y OBOM CTy4ajy, ¢ 063MpOM fla ce pafii O MY/ITHU/IATEPATHOj KOHBEHIUjI
MebhyHapozHOr jaBHOr IpaBa, KOja je YjeJHO M MHCTPYMEHT yHuQUKaluje
MeDyHapOJHOT MpPUBATHOT TIPaBa,’'® rOBOPMMO O cUCTeMy MehyHapomHOT

14  Ynan 4 JKenesckor nporokorna riaacu: ,Cyosu JIp>kaBa yroBOpHHMIIA IIpef Koje ce U3He-

ce CIIOp y Besy ca HeKVM yrOBOPOM 3aKk/bydeHNM n3Meby /mija o Kojuma je ped y IpBoM
YIaHy a KOjU Cafip)Ky KOMIIPOMIC VJIM IIyHOBaXXHY apOUTPaXKHY K/Iay3y/ly Ha OCHOBY
IOMEHYTOT WIaHAa ¥ KOjU Ce MOTy HpPMMeHMTH, ymyrtuhe 3aMHTepecoBaHe Ha 3aXTeB
jemHOT Off BUX Ha apbuUTpaXkHO cybheme.
To ynyhusame He npejyauiypa y moriefy HaJJIe©KHOCTH CyIOBa Y CIy4ajy fia Cy U3 Ma
KOT' pasjiora KOMIIPOMIC, apOuTpaKHa Kjaysyaa MaM apOurpaxka moctanu HeBaxehm
mmu 6e3 fejcTBa.; Ypenba o patudukanyju IIpoTokona o apoUTpaXkKHUM KIIaysyaama 1
KoHBeHIMje 0 U3BpIIeHY MHOCTPAHUX apOUTpaKHUX ofnyka, Cryxbenu nuciti PHPJ -
Hogaitiak, 6p. 4/59, un. 4 ct. 1 n 2.

15 United Nations Commission on International Trade Law, UNCITRAL Secretariat Guide
on the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 39;
M. Cranusyxkosuh, 150; Dorothee Schramm, Elliott Geisinger, Philippe Pinsolle, ,,Ar-
ticle II%, Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary
on the New York Convention, (editors Herbert Kronke, Patricia Nacimiento, Dirk Otto,
Nicola C. Port), 2010, 39; Emmanuel Gaillard, John Savage, Fouchard Gaillard Goldman
On International Commercial Arbitration, Hague, 1999, 124; Stephan Wilske, Todd J.
Fox, ,,Recognition of Arbitral Agreements®, New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 10 June 1958: Commentary (editor Reinmar
Wolff), Munich, 2012, 152-155; Hassan Raza, New York Convention Article II(3) — ‘Re-
fer the Parties to Arbitration’ — Shield or a Compelling Measure?, 2020, gocTynHo Ha
appecu:  https://arbitrationblog. kluwerarbitration.com/2020/11/03/new-york-convention-
article-ii3-refer-the-parties-to-arbitration-shield-or-a-compelling-measure/, 3. 3. 2025.

16 O pBojHOj npupopu Ibyjoplike KOHBeHIMje, a Ipe CBera mweHOM MebhyHapomHo-
jaBHOIIPABHOM aCIIEKTY, CBELOYM U UMHeHMIA fa ce KOHBeHIMja TyMmadm Ha OCHOBY
Beuke KOHBeHI[Uje 0 yrOBOpPHOM IpaBy m3 1969. romune. 3a Bume o Tymademy Iby-
joplliKe KOHBeHIWje Ha OCHOBY IIpaBumia MehyHapopHor jaBHor mpasa Bup. Marike
Paulsson, Interpreting the New York Convention under the Vienna Convention from
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npaBa. CXOHO TOMe, MOTPeOHO je KOHCYATOBATM M JipyTre IpOjeKTe YHM-
¢uxanuje mpasa, momyT MehyHapomHMX KOHBEHI[Mja M MOJe/l-3aKOHa, C
0031pOM [ia IIpOjeKTU yHU]UKAILMje YeCTo Je/le 3HadajaH Opoj 3ajeTHUYKUX
II0jMOBA ¥ OCHOBHUX ONIITUX NPMHIIUIIA.

Y HacTojamy Ha ce XapMOHM3Yyje MehyHaposHO ap6uTpaXkHO IIpaBo,
HacTao je YHIIUTPAJI-os'” Monen-sakon o mehyHapomuoj TprosuHCKoj
apburpaxn u3 1985. ropuHe, ca M3MeHaMa U HolyHama ycBojeHuM 2006.
romuue (y mameM TekcTy: Monen-3akon),'® koju je ymmorome yrmmao ma
caBpeMeHY 3aKOHCKY perymatusy.'® Mopien-3akoH JiM3ajHUpaH je f1a TIOMOT-
He [ip)kKaBaMa y pedopMIUCamby U MOJEPHU3AIMjI CBOjUX 3aKOHA O apbuTpa-
JKHOM IOCTYIIKY KaKo Ou ce y3ene y 003up moce6He KapaKTepPUCTHKE U I10-
Tpebe Mehynaponue TprosuHcke ap6uTpaxe.’’

Ynan 8(1) Monen-3akona®! nactao je mo ysopy na wran I1(3) Fbyjopmxe
KOHBeHIMje.*% 3a pas/muKy off IerucnaTusHe ucropuje Ibyjopiike koneHIwje,
travaux préparatoires Mopen-3akoHa npyxa ofpehene Harosemraje o o6u-
MY Cy/[CKe KOHTpOJe apouTpakHux criopasyma. Beh na npsu nornen, unan
ce fla cy TBOpIM Mogen-3akoHa MMaIM HaMepy fia CyicKa KOHTporna Oype
HOTIIyHa — Ipemyior ga ce wiaHy 8(1) moma ped ,,ounrnenHo (eHINI. mani-
festly), TO jecT ma TEKCT I/1acH ,,...0CUM aKO YTBPAY Ja je CIIopasyM ouuinegHo
HUIITaB, Ja je 6e3 HejcTBa oM fja ra Huje Moryhe m3BpmmTu“ (Harmacax

a National Perspective: Paulsson Snail Diagram, 2016, focrynHo Ha apgpecu: https://ar-
bitrationblog. kluwerarbitration.com/2016/07/25/interpreting-new-york-convention-vienna-
convention-national-perspective-paulsson-snail-diagram-judges-tool/, 3. 3. 2025.

17 Komucmja Yjemumenux Hauuja 3a MehyHapomno Tprosuncko mpaso (United Nations
Commission On International Trade Law - UNCITRAL).

18  Bum. https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09
955_e_ebook.pdf, 3. 3. 2025. C 063mpom fa ce He paiu O KoHBeHuwju, Beh o mopen-
-3aKOHY KOjM ce MOXKe IIpey3eTH y Lie/IMHM WIN [e/NOBYMa, YK/bydyjyhu 1 eBeHTyamHe
u3MeHe, MHOTY HallMOHAHU 3aKOHM O apOMTpaxu IpefcTaB/bajy perenuujy Mopgen-
3aKOHA. JeflaH Off BUX jecTe U 3aKoH o apburpaxu, Crnymbenu inachux PC, 6p. 46/2006.

19 Tu6op Bapapu, Bepraper Boppaur, Tamo Kuexesuh, Bnagumup Ilasuh, Mehynapogro
apusaiiino ipaso, 21. uspame, beorpan, 2022, 579; J. Lew, L. Mistelis, S. Kroll, 27-28; D.
Girsberger, N. Voser, 43-44.

20 [octymHo Ha appecu: https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_
arbitration, 3. 3. 2025; J. D. M. Lew, 190.

21 ,,Cyn mpep KojuM ce IOFHOCK Ty»X06a y CTBapH Koja je IIpeMeT apOUTPasKHOT CIopasyMa
he, ako cTpaHKa To 3axTeBa, HajKacHMje MIPUIMKOM IOZHOLIeHa TIPBe U3jaBe O CYLITUHA
CIIOpa, YIyTUTU CTPAHKe Ha apOMTPaXKy, OCMM aKO YTBPAM Ja je CIOpa3yM HMINTAB, Ja
je 6e3 mejcTBa iy fa ra Huje Moryhe M3BpIMTIL, [OCTYIHO Ha agpecu: https://unci-
tral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09955_e_ebook.pdyf,
3. 3.2025.

22 O mpukmafHOCTM TyMadema Ibyjopike KOHBeHIMje HA OCHOBY KaCHUjUX KOHBEHIWja,
CropasyMa 11 MOfie/l-3aKOHa Kao MIMper IpaBHOCKCTeMCKOT KoHTeKcTa KoHBeHIje Buz.
M. Paulsson, 50-51. O Besu usmeby Ibyjopuike kouBeHIuje 1 Mopen-3akoHa, y CMUCTY
TyMadelba OBUX MHCTpyMeHaTa, Buj. E Bachand, 470-471; M. Moses, 90-91.
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aytopa), je oibujen of cTpane TBopana.>> IIpucranmie oBOr TmpeTora Ha
ymy cy umane npuniun Kompetenz-Kompetenz,** omHoCHO mpuHIMI Tipe-
Ma KojeM Cy apOouTpy HaJjIeKHM (KOMIIETEHTHM) Jia CaMM OfTyde O CBOjOj
HA/UIeKHOCTY (KOMIETEHTHOCTY) — MO3UTUBHY edeKaT OBOT IPUHIINIIA, Te
6u Tpebano ga apOouTpaXHMU TpUOYHa/I ¥MMa MOTYRHOCT #a JOHece NpBY Ofi-
YKy O TIPUTOBOPY Ha COICTBEHY HAJJIEXHOCT, KOja je TeK IOTOM IOfTOXKHA
CY/ICKOj KOHTPO/IN — HeraTuBHY eeKaT OBOT MPUHINMIIA.> Y CBaKOM CITy4ajy,
mokrpuHa Kompetenz-Kompetenz TpefcTaBba IpaBHY QUKLMjy Ipema
K0joj je ap6I/ITE6a>KHI/I TpuOYHa/I yBeK HaJIeXXaH [ja OIJIy4yje O COICTBEHO]
HaJIJIEKHOCTH.

Hacynpor craBy BehmHcke rpyme ayrtopa fa, ¢ 0631poM Ha IEroBy
JeTMCITATUBHY UCTOPH]y, MOJIeN-3aKOH yCBaja CUCTeM MOTIyHe KOHTpOTe,”
[pyra Tpylia ayTopa 3aroBapa CUCTeM pritma facie KOHTporne, ¢ 003upoM Ha
HpoleaypanHy epuKacHOCT Kao mpefaMeT 1 CBpXy Mofen-3akoHa, Kao 1 He-
ratusHu edexar npuniuma Kompetenz-Kompetenz.?® Kaxo cy moxrpunapna
MIIbeba MOfle/beHa, TAKO Ce pas/iKyje U IpaKca HalMOHATHNUX CYHOBa.
CXOfHO TOMe, MIaKO aHa/IM3a Pe/IeBaHTHOT IPaBHOCUCTEMCKOT OKBYPA MOXe
HOCTY>KUTH Kao apryMeHT y IpUIOT CUCTeMa IIOTIIyHe KOHTPOJIe, CBEJO-
Y)Y HaM YjeHO M O HEONXOZHOCTM AyObe aHanmmse wiana 1I(3) Ibyjopuike
KOHBeHIIMje, 4mja ce HeoppeheHOCT oumrienHo mpeHena u Ha wian 8(1)
Mogmen-3akoHa.

23  WUssewraj Pajue rpyme 3a MelyHapoaHe yroBopHe Ipakce O pajy eHe IleTe CeHULIe
(22. ebpyap — 4. mapt 1983), XIV UNCITRAL Yearbook, A/CN.9/233, Ibyjopk, 1983,
60, 67.

24 Frederic Bachand, ,,Does Article 8 of the Model Law Call for Prima Facie Review of the
Arbitral Tribunal’s Jurisdiction?®, Arbitration International, No. 22/3, 2006, 471.

25 T. Kuexesuh, B. Ilauh, 71; E. Gaillard, J. Savage, 401; Andreas Borner, ,,Article III
Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the
New York Convention (editors Herbert Kronke, Patricia Nacimiento, Dirk Otto, Nicola
C. Port), 2010, 95; D. Solomon, 127; D. Girsberger, N. Voser, 106-107; Thomas E. Car-
bonneau, Cases and Materials on The Law and Practice of Arbitration, ond edition, 2000,
20-21; John J. Barcelo III, ,The Competence-Competence Principle’s Negative Effect,
Cambridge Compendium of International Commercial and Investment Arbitration (editors
Stefan Kroll, Andrea K. Bjorklund, Franco Ferrari), Cambridge, 2023, 808.

26  Mebyrum, naxo ce oBo opnauthere TpubyHana cMaTpa ,MHXEPEHTHUM Y eKCIUIALIMTHO
je mpensubeHo y MHOIMM MehyHapogHMM KOHBeHINjaMa, HAI[OHATHMM 3aKOHMMA
U apOUTpaXHMM IIpaBUINMA, CYHOBM Cy ympkoc pnokrpurm Kompetenz-Kompetenz
He3a00WIa3Hy (AKTOp OIyuyBama O HAIJIEKHOCTH, IOLITO Ce Pajy O OpraHuMa
Koju cy oBnamrheHy fa HaA3MpPy MPABIIHOCT apOUTPAXKHOTL CIIOpasyMa 1 apOuTpaxkHe
opnyke. I. KuexxeBuh, B. ITaBuh, 70; M. Cranusykosuh, 153.

27  Bugp. Ha mpumep, J. Lew, L. Mistelis, S. Kroll, 349; Howard M. Holtzmann, Joseph Neu-
haus, A guide to the UNCITRAL Model Law on International Commercial Arbitration:
Legislative History and Commentary, Deventer, 1989, 303.

28 Bug. Ha nmpumep, E Bachand, 466-467; E. Gaillard, J. Savage, 401.
29  Bug. F. Bachand, 464.
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IV Ilpeamet u cBpxa: BpeGHOCTU Y KOHPINKTY

Y KOHKpPeTHOM CIIyu4ajy, ocToju TeH3uja usMebhy ocurypaBama epu-
KaCHOCTM apOUTPa’KHOT IOCTYIKA, C jefHe, ¥ 0IarOBPeMEeHOr ¥ KOHAYHOT
pasMaTpama IpUroBopa (He)HaJIeXKHOCTY apOUTPaXHOr TpUOYHa/Ia KakKo
CTpaHKe He Ou rybmae BpeMe, HOBAl] 1 Jpyre pecypce Ha IOTEHIMjaTHO
MamKaB apOUTpPaXXHM MIOCTYIAK, C [PyTe CTPaHe.

TpaguimonamHy NpUCTYI, IpeMa KojeM CYJ, MOXe Y IOTITyHOCTH
UCIIUTATU IIOCTOjalbe M BAIMAHOCT apOUTPa’KHOI CHOpasyMma, U To 0Oe3

JyeKama Ha OJIyKy apOuTapa o TMM NUTamkIMAa, Ha4elHO BOAY Ka ofpehennm

yiTefama BpeMeHa u Tpomkosa.’’ I[To ce BpeMeHa Tude, ymiTe#a ce

MOTeHIWja/THO MOCTIDKe TYMe IITO ce m3beraBa ja cTpaHKe mporpahe u
II0 HEKOJVKO Mecely y MIIYeKMBarmby OfjIyKe apOMTpaKHOr TpubyHama o
COTICTBEHO] HAJT&KHOCTH, CAMO KaKo 611 ojyTyka 6va HeratusHa.”! [lofyire,
OBaj apryMeHT y IPWIOT CUCTeMa MOTIIyHe KOHTPOJIe OC/Iab/beH je y ciydajy
Kaja Cy apOUTpM CIpeMHM Jja JOHeCy HOCeOHy OIyKy IO MUTamy Hajyle-
YKHOCTH — OBO je OJf HAPOUUTe BKHOCTU y CJIOKEHMM CIIOPOBUMA, Kaja 6u
OJTy4MBammbe y MEPUTYMY HY>KHO TpPajasio Ly>XU BPEMEHCKA 1Iep1/10,t[.32 lTo
ce TU4e TPOLIKOBA, OIIITE je MO3HATO f1a apOUTPa’KHU HOCTYIIAK HUje HU
Majio TIPUCTYTaYaH>> (MaKo je HauyelTHO TOBO/BHU}U off CycKor).>* CxomHo

30 E. Gaillard, J. Savage, 410; E Bachand, 465; M. Moses, 89.

31 E. Gaillard, J. Savage, 410; Pierre Mayer, ,,Cautonomie de I' arbiter international dans
lappreciation de sa propre competence®, Collected Courses of The Hague Academy of In-
ternational Law, Vol. 217, 1989, 346.

32 E. Gaillard, J. Savage, 410.

33 Y ucTpaxmpamy CHpPOBEIEHOM Off cTpaHe YHuBepsutera Queen Mary y JIOHTOHY n
ajiBoKaTcke KaHuenapuje White ¢ Case us 2018. rofuHe, IpeTepaHO BICOKY TPOLIKOBM
apbuTpake U jajbe ce CMATpajy beHOM HajropoM ocobuHoM. Bua. Paul Friedland, Stav-
ros Brekoulakis, 2018 International Arbitration Survey: The Evolution of International
Arbitration, 2018, 8. YV nurepaTypu ce Kao INlaBHe CTabOCTH apOUTPaXKHOT IOCTYIIKA
MCTVYy HOBAIl U BpeMe Koje je moTpebHO fa ce ciop mper apburpaxkoM pemun. Bugern
M. Cranusykosuh, 30-31; Gunther J. Horvath, ,,The Judicialization of International Ar-
bitration: Does the Increasing Introduction of Litigation-Style Practices, Regulations,
Norms and Structures into International Arbitration Risk a Denial of Justice in Interna-
tional Business Disputes?, International Arbitration and International Commercial Law:
Synergy, Convergence and Evolution — Liber Amicorum Eric Bergsten (editors S. Kroll, L.
A. Mistelis, P. Perales Viscasillas, V. Rogers), 2011, 257; Jean-Claude Najar, ,,Inside Out: A
User’s Perspective on Challenges in International Arbitration, Arbitration International,
Vol. 25, No. 4/2009, 526-527; Peter Morton, ,,Can a World Exist Where Expedited Arbi-
tration Becomes the Default Procedure?®, Arbitration International, Vol. 25, No. 1/2010,
103-104.

34 OBo BaXu IIpe CBera 13 pasjora MTO CTPaHKe MOTY M3PafUTI U MPYMEHUTH TI0jeffHO-
CTaBj/beHy IPOLERYPY KOja MOXe 3HAYajHO CMAbUTH TPOIIKOBe U 06e30efUTi MHOTO
6pxce pelllerme HETo y Clydajy crmopa mpep cyfnoM. CTpaHKe Ha paclolaramy MMajy
IIPOKY ayTOHOMMjy y HOINefy ofpehuBama IpaBmma IOCTYIKa, je3auKa MOCTYIIKa,
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TOMe, OYMITIEHO je /la je y MHTepecy CTpaHaKa fla ce apOMTpaXKHM IOCTY-
nak usberte yKommko he BOAUTM HeraTMBHOj OITyLi TpUOYHaNIa O CBOjOj
HagyiexHocT. OcKM Tora IITo ce M30eraBa jja CTpPaHKe MOBeNy apOUTpakKHU
IIOCTYIIaK Ha OCHOBY HeBakeher cropasyma, 0Baj IIPUCTYH YjeHO OTK/Iamba
u pusuk oy yckpahmsama (o6udHe, cymcke) mpasme” 300T HeNocCTojama
Baxkeher ap6urpaxsor cropasyma.®® Jlakie, OCHOBHM I[W/b KOjeM CHCTeM
HOTIIyHEe KOHTPOJIE TeXU jecTe 6/1aroBpeMeHO 1 KOHAuYHO pa3MaTparbe Ipu-
roBOpa HEHAMIIeKHOCTI apOUTpPaKHOT TpUOYHAIA.

Prima facie mpucTyn KOHTpONIM apOMTPaKHMX CIIOpasyMa 3aCHOBAaH
je Ha JBa OCHOBHA, YCKO IIOBe3aHa, LM/ba: OHeMoryhaBamy CTpaHKe Koja
e Jla OMeTa TOK apOMTpake TaKO IITO Ipef CYAOM MCTUYe HEOCHOBA-

He HeJOoCTaTKe KOjU ce TUYy IIOCTOjarba, o0uMMa M BaJMAHOCTU apOuTpa-

JKHOT cnopasyMa37 " IITO IIMPpEM IOLITOBaby TaKO3BaHE ,,CKIOHOCTU Ka

u3BpIIewY* (eHIT. pro-enforcement bias) ap6butpaxuux cropasyma.”® O6a

MecTa apOuTpaxke, u3bopa MepOFaBHOI IpaBa, Kao 1 usbopa 6poja M IUIHOCTH
ap6urapa koju he o nmpegmery wuxoBor cropa ogmyunsary. Bua. Edna Sussman, ,Why
Arbitrate? The Benefits and Savings, NYSBA Journal, 2009, 20-24; Jelena Perovi¢, Milena
Pordevi¢, ,Resolution of Commercial Disputes Through Arbitration as a Contributor to
Improvement of Business Environment in Serbia®, Serbian Association of Economists Jour-
nal, Beograd, 2013, 238-239; Jby6una Munytunosuh, Munena Hophesuh, ,,Mennjanuja
u apburpaxa“, bunilien Bpxosnol xacayuonoi cyga, 6p. 2/2016, 286-287; MmuneHa
Bopbesuh, ,,Apbutpaxse noyke us 2020. roguxe — CMepHULe 3a TPaHCIAPEHTHU)H,
bnexcnbunanju u edukacuuju apoburpaxsn mocrymak’, Liber Amicorum: tipogecop
gp Mupxo Bacumwesuh (ypepuuk [yuran B. ITomosuh), Beorpan, 2021, 403; Mapko Jo-
BaHoBuh, ,,OmIyunBame 110 NPAaBMYHOCTY y HOBMjoj mpakcu CIO/BHOTProBUHCKe /
Cranne ap6urpaxe npu IIpuspenHoj komopu Cpbuje®, Liber Amicorum: ipogecop gp
Mupxo Bacumwesuh (ypemuuk [Iyman B. ITomosuh), Beorpan, 2021, 284-285; Butomup
IMomouh, ,,PjernaBare (MHBECTULIMOHNX) CIIOPOBA ¥ obnactu eHepretuke', Liber Ami-
corum: apogecop gp Mupko Bacumesuh (ypenuuk Iyman B. ITonosuh), Beorpag, 2021,
357. Mebytum, tpouikosu MehyHapoznHe TpropuHcke apourpaxe decto he 6ury u Bumm
Hero 110 611 6111 Kafa 61 ce MCTH CIIOp MOBEO IIPef HALMOHATHNM CYOM — HapaBHO, Y
3aBMCHOCTH Off KOMIUIEKCHOCTY CaMOT CIIOpa, Kao 1 HaulHa Ha KOjM je caM apOUTpaskHM
[IOCTYTaK OpraHu3oBaH. Bup. Ha npumep, J. Perovi¢, M. Pordevi¢, 252; D. Girsberger, N.
Voser, 32; G. J. Horvath, 257-259; Jeffrey Waincymer, Procedure and Evidence in Interna-
tional Arbitration, 2012, 21-22.

35 IlpaBo Ha IPUCTYII Cy[y IPEACTaB/ba jeflaH O OCHOBHUX €JleMEHaTa IIPaBa Ha IPaBUYHO
cybeme. Bun. Huxona Bonupora, ,,Pasnosu 3a onbauusare Tyxbe 11 IpaBo Ha IPUCTYIL
cyny*, bunitien cygcke tpaxce Buwei cyga y Beoipagy, Beorpan, 2023, 193.

36 M. Paulsson, 66.

37 Emmanuel Gaillard, Yas Banifatemi, ,,Prima Facie Review of Existence, Validity of Arbi-
tration Agreement®, New York Law Journal, Vol. 225, No. 105/2005, 3; D. Girsberger, N.
Voser, 108-109; J. Lew, L. Mistelis, S. Kroll, 362; M. Moses, 89.

38 Markham Ball, ,The Essential Judge: The Role of the Courts in a System of National and
International Commercial Arbitration, Arbitration International, Vol. 22, No. 1/2006,
91; C. Liebscher, 21-22; D. Solomon, 79; Cre¢dan Josanosuh, ,MepopaBHO IpaBo 3a
apburpabuaHOCT HmpeaMera criopa: lex fori, lex arbitri u wuxose anrepHatuse’, IIpaso
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HaBeJleHa 1[J/ba BOJie YBa)KaBamy HeraTMBHOr edexTa npuHuuma Kompe-
tenz-Kompetenz. Ako apOUTpaKHM CIIOpasyM HHUje ouuinegHo HUIITAaB, Oe3
fejcTBa WM HeMoryh 3a M3BpIINTM, cMaTpa ce fja 6u apOuTpakuu Tpuby-
Has Tpebano ma Oyze Taj Koju omydyje o cBojoj HamnexxHoctu. Croopasym
0u, MOTeHIIMjaTHO, HA 3aXTeB CTPAaHKe y IOCTYIKY IpU3Haba U U3BpIICHa
CTpaHe apOUTpaKHe OIJIyKe, MOTao IoAjehy MOTIYHOj KOHTPOMU — jeaH
Of pasnora 3a opbujare NpMU3HaWa M M3BpIIeHma, npema uwiaHy V(1)(a)
Ibyjopiuke KOHBeHIVje jecTe HEHAIIEKHOCT apOuTpake Koja je oHenma ofi-
nyky.> Vs ucror pasnora ce jomaha ap6uTpakHa ofTyKa MoYKe IOHUIITUTY
Ha 0CHOBY Mojen-3aKoHa, OJHOCHO Yy ipXKaBaMa 4uje je 3aKOHOJJaBCTBO 3a-
CHOBaHO Ha WM TIO yTuiajeM Mogen-sakona.’’ Mebytum, kaxo ce wran

u dpuspega, 6p. 3/2021, 415; United Nations Commission on International Trade Law,
UNCITRAL Secretariat Guide on the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, 64.

39 Ynan V Ibyjopiike KOHBeHI[je TIacy:

»1. IIpu3Hame ¥ U3BpIIee ofTyKa 6uhe onbmjeHn, Ha 3aXTeB CTpaHKe IIPOTUB Koje ce
OITyKa MCTHYe, jeflHO aKO Ta CTPaHKa IOffHece OKa3 HaJl/IeXXHO]j B/IACTHU 3eM/be Y KOjoj
Cy Tpa)KeH! IIpM3HaKe U N3BpLIEHeE:

(a) ma cy cTpaHke U3 yroBopa o KoMe je ped y wiaHy II, Ha OCHOBY 3aKOHa KOju ce Ha
BUX IpMMemYje, HECIOCOOHe, WM Ja HOMEHYTU YroBOp HUje Ba/baH IO 3aKOHY
KOMe Cy I'a CTpaHKe HOJBPIJIE MIN, aKO HeMa Ha3Hayera y TOM IIOI7Iefy, Ha OCHOBY
3aKOHa 3eM/be Y KOjOj je [JOHeTa OfIyKa; MIn

(6) ma cTpaHKa HpOTMB KOje ce MCTMYe OfIyKa Huje Ouma ypemHo obaBellTeHa O
ozpehuBamy ap6uTpa UMM 0 APOUTPAKHOM MOCTYIKY, MM JIa jOj je M3 HEeKOT PyTor
pasora 6un0 HeMOryhHoO Ja yrmoTpe6u cBOja CpeicTBa; WIN

=

lla ce OfTyKa OJHOCK Ha CIOp KOju Huje mpeiBubeH y KOMIPOMMUCY WIM HUje
obyxpahen ap6UTpaXHOM KiIay3y/ioM, MM Jia CaipXu ofpenibe Koje mpenase rpa-
HIIIe KOMIIPOMICA WM apOuUTpakHe K/Iaysyse; UIaK, aKko ofpenide OfTyKe Koje ce
OffHOCe Ha TNTama MOJBPTHYTa apOMTpakum MOry OMTH pasfBojeHe Off ofpemaba
KOje ce OffHOCe Ha IUTama KOja HWCY MOABPTHyTa apbmuTpaxky, mpse he mohm ma
6yny npusHarte M M3BPIUICHE; VN

(1

(m) ma obpasoBarme apOUTPa>KHOT Cya WM apOUTPaKHU IOCTYIAK Huje OMO y CKIamy
ca yroBOpOM CTpaHaka WM, aKo He IIOCTOji YTOBOP, fia Huje 610 carjacaH 3aKOHy
3eM/be y K0joj je 06aB/beHa apOUTpaka; MK

(e) ma ofryKa jour Huje TOCTaIa 06aBe3Ha 3a CTPAHKe WIK [a jy je MOHMUIITIIA Wi 06y-
CTaByMJIa HaJJIeXXHA BACT y 3eM/bM Y KOjOj, M/IM Ha OCHOBY 4Mjer je 3aKOHa JIOHeTa
ofTyKa.

2. IlpusHame U U3BpIIeHe apOUTPaXKHe OfJIyKe MOIy Takobe OuTH OombujeHM ako Ha-

AJIeXKHA BJIACT 3eMJbe Y KOjOj je TPa)KeHO IIPU3HAIbE U U3BPLICHhE OIyKe YCTAHOBM:

(a) ma, mpeMa 3aKOHy Te 3eMbe, IIPeMET CIIOpa HMje MOR0OaH 3a perymucame apou-
TPOKHUM Iy TeM; VN

(6) ma 6m mpu3Hae WM U3BpLIEHE OFJTyKe O1JI0 IPOTUBHO jaBHOM IIOPETKY Te 3eM/be.

40 3axkoOHOAABCTBO 3aCHOBAHO HA WM IIOf yTuIdjeM Mopena-3akoHa YCBOjeHO je y
93 np>xaBe y yKynHO 126 jypucamknnja. Crycax fip>KaBa 1 jypUCAMKI[Uja ca HalOMeHaMa
Jla JIV Ce pajiyt O pellellMjy WIN YTUIIAjy JOCTYIIHO Ha ajpecu: https://uncitral.un.org/en/
texts/arbitration/modellaw/commercial_arbitration/status, 3. 3. 2025.
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I1(3) KoHBeHIMje IpyMembyje jefHO YT MaKap Hajdenrhe Kaja je cepuiTe
apOuTpaxke y MHOCTPAHCTBY,  HAIMOHAJIHU CYHOBU YIJIABHOM MIIaK Hehe
Mohn jja mpeucnutyjy oyKy TpuOyHaaa 0 HaJJIe)KHOCTH — IITO je jeaH Of
IIABHMX apryMeHaTa y IPUIOT CHCTeMa MoTIyHe KouTpore.* VI masbe, ocraje
HECIIOPHO JIa CYCTeM prima facie KOHTpPOJIe Ujie y IPUIOT OCUTypaBarba edu-
KaCHOCTY apOUTPa)KHOT MOCTYIIKA.

CyWITMHCKM, BPENHOCTH y KOHQMKTY jecy TaKO3BaHa ,eKOHOMMUja
cpencTaBa“ (eHIN. economy of means) u npolenypanHa epuxacHoct. Iby-
jOplIKa KOHBEHIMja, Y CBOM HAacTOjamy Aa 006e36ey MOLITOBame apOuTpa-
KHUX CIIOpasyMa UM IpU3Hambe U M3BpIIee apOMTPaKHUX OITYKa, TeXM
jemHOM LIMpeM LWbY — NMOACTHIame MehyHapopgHe TproBuHe mmyTeM edu-
KacHOI ¥ HeyTpaJHOI IIpolleca pelraBama croposa.”” Cam wiaH II(3)
KonBeH1je 3a CBOjy CBPXy ¥Ma Jja OJIaKIIa 1 cTabumsyje MehynaponHe mo-
CTIOBHE TPaHCaKIVje IPOMOBICAbEM CIIPOBOhema apOUTpaKHIUX ClIopasyMa
y mebynapomuum yrosopuma.** ¥ tom cmucry, wunu ce ma mpouemnypansa
epMKaCHOCT Kao BPEIHOCT y3UMa IIPMMaT HaJj ,eKOHOMIjOM CpeficTaBa‘“ mpu
ynopebusamy ca npeameroMm u cBpxoMm KoHBeHIuje, Te na je cucreM prima
facie xoHTpOTIE ofroBapajyhu kako 61 ce MCITyHMO OCHOBHU Im/b Ibyjopiuke
KOHBEHLYjeE.

V YnopegHonpasHa aHammsa

HeratuBan edexar npuunuma Kompetenz-Kompetenz perynncas je
yranoM 1I(3) Ibyjopiuke koHBeHIuje camo y oppehenoj mMepu. 3a murama
Koja HICY (YOIIITe MM Makap He y moTnyHoctu) obyxsahena KonseHIjom

41 Ibyjopuika KOHBEHIMja He TOBOPM HHUIITA O TOME /Ia /M je HEOIXOJHO fa apOUTPaXKHM
CIopasyM MMa Be3e ca CTPaHOM J[p)XXaBoM (M3 IepcHeKTuBe [pkaBe Qopyma) mwm
He. CXOHO TOMe, OBO IMTame OCTaje OTBOPEHO 3a pellaBame Of CTpaHe goMahux
Impommca U CyfcKe IIpakce pApkaBa yrosopuuua Komsenumje. Ilpemopyka jecte pa
ce KoHBeHLuja mnpuMemnyje U Ha apOuTpaxHe cropasyMme koju mnpensubajy ma je
ceMIITe apOUTpaxke y Ap>kaBU HOPyMa, YKOTMKO MOCTOji ofpeheHy CTpaHM eleMeHT
y CIIOPHOM IPMBATHONPaBHOM OJHOCY (Ha IpuMep, y Cy6jeKTy — jemHa O CTpaHakKa
MMa HALMOHAJIHY IPUIAJHOCT ApXKaBe pas3nudute Of Apxkase ¢opyma). OHo mITO je,
mebyTuM, HecnopHo, jecte #a ce KoHBeHIMja mpuMemyje Ha apOuTpakHe CIOpasyMme
Koju npenBubajy fa je cemuiuTe apObuTpake y MHOCTPAHCTBY — Y TOM CITy4ajy, wiaH II(3)
ce puMemyje 1o aHanoruju ca wianoM I Konsenuyje, xoju npegsuba na ce Konsennuja
IpyMelyje Ha IpU3Hakbe M U3BPLIeHhe apOUTPAKHNUX OIIyKa JOHETUX Ha TePUTOPUjI
Ip>KaBe pasnmunte off Ap>kaBe popyma. Bumern S. Wilske, T. J. Fox, 156-157; D. Solo-
mon, 102-103; A. J. van den Berg, 61; Andrew Tweeddale, Keren Tweeddale, Arbitration
of Commercial Disputes: International and English Law and Practice, Oxford, 2005, 46-49.

42 D. Schramm, E. Geisinger, P. Pinsolle, 109.
43 M. Paulsson, 1.
44  S. Wilske, T. J. Fox, 152.
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IpUMemYje ce HalloOHaTHO IpaBo. Mehy npkaBama yroBopuuuama Ibyjop-
IIKe KOHBEHIUje M Ja/be IIOCTOje 3HavajHe PasIMKe y IOIefy TpaHuIlA
npunuuna Kompetenz-Kompetenz. Pasnuke ce ofHOCe, IIpe CBeTa, Ha MUTamba
CTeIleHa IPUOPUTETA KOjU apOUTPaKHU TPUOYHAT Y)XKIBA y OFHOCY Ha HallM-
OHaJTHe Cy/i0Be Kajla TOBOPMMO O OJ/Iy4MBamy O Ba/baHOCTU apOUTPasKHOT
CIIopasyMa, Te 06¥Ma BbIX0Be KOHTPOJIE, Kao I JIa JIM Ce Y C/Ty4ajy HeBa/baHOT
CIlopasyMa CYJOBM OIVIALIaBajy HEHA[UIeKHMM WM IIaK caMO 00yCTaBIbajy
nocrynak.*> O6uM KOHTpO/e HAIMOHATHOT CY/[a, IAK/Te, 3ABUCH Off TOTA Jja
1M je, M y KOjoj Mepy, HeraTupaH edekar npuHuuna Kompetenz-Kompetenz
TpenosHar y apxkasu popyma.*®

YnopegHONIpaBHO MOCMAaTPaHO, IIOCTOje TPY HAauMHA Ha KOje IpaBHM
CHCTEMU pas/IM4INTHUX Ap>KaBa TPETUPAjy OBO IMNUTambe — 1) MprMeHa cucreMa
HOTIIyHe KOHTPOJIe, 2) IPUMEHA prima facie cucteMa KOHTpoJie U 3) puMe-
Ha 00a c1cTeMa, y 3aBUCHOCTH Off ofpeheHnx dakTopa, OZHOCHO TaKO3BaHU
xubpuman mpuctym.*’

1. Cucrem IMOTIIYHE KOHTPOIIE

Y HeKONMMKO jypUCAMKIIMja, CYJOBU IPUMERYjy NOTIYHY KOHTPOIY
Ba)XKema U INPYMEH/BMBOCTY apOMTPa)KHOT CHOpasyMa y CIydajy 3axTeBa
3a ynyhuBame Ha apOUTpaKy KOji Cy OCIIOPEHU Ha OCHOBY HaBOJHE HeHa-
IIXHOCTM apOUTPa’KHOT Cyfja — TaKBU IpeliefileHTV MOry ce npoHahu, Ha
npumep, y Kanagu, Aycrpanuju, HoBom 3enanny, Kunn u XoHr KOHry,48 a

45 D. Schramm, E. Geisinger, P. Pinsolle, 96.

46 J.J. Barcelo III, 810; D. Schramm, E. Geisinger, P. Pinsolle, 109; S. Wilske, T. J. Fox, 183;
M. Moses, 91.

47  XubpupHM CHCTeM KOHTpOJe Ce, HOAylle, Hajuemrhe OfHOCK Ha 3aKOHOJABHA pellera
IIpeMa KOjUMa Ce prima facie cucTeM KOHTpPOJIe IIpUMembyje Ha apOUTpakHe CIopasyMe
KojuMa 6u ce KOHCTUTyMCana foMaha apOuTpaxa, JOK Ce CUCTeM MOTIyHe KOHTPOe
IpUMerbyje Ha CIopasdyMe Koju 61 JOBelu [0 HOHOLIeHa CTPaHe apOUTpakKHe OfIyKe.
Jaxie, 3a morpebe anammse wiaHa II1(3) Ibyjopiuke KoHBeHLUje, ApXKaBe Koje 6MCMO
IIOOBEIN 110 XI/I6PI/IHHM CUCTEM MITIAK Hp]/manajy Jp>XaBaMa yFOBOpHI/IL{aMa KOje pu-
MemYyjy CUCTeM IOTIYHe KOHTpOJe, C O03MpOM Jia CUCTeM prima facie KOHTpolne
IIpYMeHYjy Ha OCHOBY HAIlMOHAIHOT 3aKOHA 0 apbuTpaxy, a He Ibyjoplke KoHBeHIHje.
MebyTtum, cucteM KOHTpOJIe apOUTPa>KHMX CIOpasyMa MOXKe 3aBUCHUTM U Of APYTUX
¢daxropa - Ha npumep, y Kananu, prima facie iy mormnyHa KOHTpO/Ia IIPUMEYjy ce y
3aBIMCHOCTH Off TOTA [a M CYA MCIUTYje BaKTMIKa WIM IMpaBHa muTama. Bup. United
Nations Commission on International Trade Law, UNCITRAL Secretariat Guide on the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 65-66.

48 Jomymre, y Xonr Konury u Kanagu (y ko0joj je cucteM HOTHyHe KOHTPOJE pe3epBUCAH
UCK/BYYMBO 33 pasMaTpame IPaBHUX INTama) Cé MOy ce NpoHahm u IIpelefeHTH
y KojuMa je IpuMermseH prima facie cucrem konTtpore. IlIto ce tiye Kune, ¢ 063upom
fla KMHECKM TIPaBHU CUCTeM IPAKTUMYHO He MosHaje mpuHuun Kompetenz-Kompetenz,
HaIlMOHAJIHY CYZlOBM HUKaja Hehe OrpaHMYNTH CBOjy COTICTBEHY HA/IEKHOCT Y KOPUCT
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IpKaBe yroBopHuiie Ibyjopiuke KoHBeHIMje Koje 6e3 M3y3eTKa MpUMEmbYjy
CUCTeM TIOTITyHe KOHTpore jecy Vtamuja u Hemauka.*® Taxobe, IlBajiapcka
je IPUK/IOmeHa OBOM CHCTEMY, MaKap KaJja ce pafiy 0 apOUTPaXHUM CIIopa-
3yMyuMa Koju npeziBubajy cemuiite apbuTpake y MHOCTPAHCTBY, Te CyJ, Tpe-
6a ma npumenn unas I1(3) Ibyjopiike koHBeHIMje.

Wranujancky KacauvioHu cyg je, y omnyuu Heraeus Kulzer GmbH v.
Dellatorre Vera SpA,50 cMarpao faa wiaH 1I(3) Konsennuje fo3Bo/paBa Haum-
OHAJTHMM CYZJOBMMa Jja OLIeHe Jla /IX je apOUTPa’kHU CIIOPa3yM HUILNTAB, 6e3
iejcTBa MM Jla Ta HUje MOTyhe M3BPIINTM Y3 HAIIOMEHY Ja Ce PajM O MHXe-
PEHTHOM Jieny opjamherma cyaa ja y HOTIIYHOCTY IIPEUCINTA Ba/baHOCT ap-
OUTPaXKHOT CIIOpa3yMa, Ha OCHOBY 4era ce OfpJde COICTBEHe HaJlIeKHOCTL.
Cyp je Harmacno kako ynpaso wiaH 1I(3) KonBenumje mpemymra nmpaBHOM
HOPETKY Jip)KaBe YyTOBOPHUIIE 1a Ofpey MeXaH!3aM KOjUM Ce HallMOHa/THU
CYZIOBU IIOTEHIMjaTHO OfpUYY CBOje HaJJIeKHOCTH.

Mako ce He mosusajy nspnunto Ha KoHBeHLM)jy, 1 HeMadyKy CY[OBU
NPYMEmYjy MOTIIYHY KOHTPOTY apOMTPaXKHNUX CHOpasyMa IIpU IIPOLIeHU
fla M Jia CTpaHKe YIyTe Ha apOUTpaXKy M TUMe Ce OfIpeKHY COIICTBEHe Ha-
mnexxHoct. Hamme, mpu crpoBobermy HMOTIyHe KOHTpOTE apOMTpaKHMX
cropasyMa, HeMadKy CyJOBM ce 1o31Bajy Ha Hemauku rpabancku npomecan
3aKOHNK, ! Koju je Hemauku CaBe3HM BPXOBHU CyJl TyMaulo TakKo fia, 6e3
o63upa Ha npuHuun Kompetenz-Kompetenz, HajJIeXXHOCT Cyfja He MOXe
OUTK OrpaHMYeHa VIV yMarmeHa apOUTPaXHUM CHOPa3yMOM CTpaHaKa, Te
fla CyJ CBaKaKo MMa IIPaBO Jia CIPOBefe MOTIIYHY KOHTPOITY apOUTpaXkKHOT
cropasyMa Kako 6y yTBpPAMO Ja /M je MCTU HMIUTaB, 6e3 /lejcTBa WM Ta je
nemoryhe usspmmtn.>> OBaka cTaB HeMadkor CaBe3HOT BPXOBHOT CYJ[a CBe-
[OYM O TEHJEHIMjU HeMayKor IpaBa Ja 130eraBa Ipy3HaBambe HETaTUBHOT

apburpaxHux Tpubynana. Bug. E Bachand, 464; M. Moses, 91; Jingzhou Tao, Clarisse
Von Wunschheim, ,,Articles 16 and 18 of the PRC Arbitration Law: The Great Wall of
China for Foreign Arbitration Institutions®, Arbitration International, Vol. 23, No. 2/2007,
309-312.

49  United Nations Commission on International Trade Law, UNCITRAL Secretariat Guide
on the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 63.

50 Opnyka Kacaumonor cyna Vranmje ox 5. 1. 2007. roguue, Heraeus Kulzer GmbH v. Del-
latorre Vera SpA.

51 Kmura 10 Hemaukor rpahanckor npouecHor sakonuka (eurn. Code of Civil Procedure)
3acHoBaHa je Ha YHIIVITPAJI-oBom Mopgen-3akoHy. CxonHO ToMe, wiaH 1032(1) riacn:
»AKO ce Ty>X6a IofHece Ipefl CYAOM Y CTBapy Koja je IIpefMeT apOUTPaXkKHOT CIIOpasyMa,
CYA je myXaH Ja Ty0y ombaly Kao He[03BO/bEHY, IIOJ] YCTIOBOM [ia je TYXKEHU YIOXKIO
ozrosapajyhy mpuroBop Ipe modeTka pOUMIITa O MEPUTYMY, OCHM aKo CyJ YTBPAMU fia
je apOUTpaKHY CIIOpa3yM HUINTAB, 6e3 AejcTBa Win Ja ra je Hemoryhe usBpmti.“ Bug.
https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html, 3. 3. 2025.

52 Opnyka Casesnor BpxosHor cyg Hemauke op 13. 1. 2005. roguse, III ZR 265/03.
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edexra mpunnuna Kompetenz-Kompetenz.>> CxopHO ToMe, HeMauku CyJio-
BU IIOCTYTIAjy Ha MAEHTWYaH HAuMH U KaJa ce paay o nmpuMenn wiana [I(3)
Ibyjopike konBeHIuje.>t

IBajuapcku CaBesHM BpPXOBHM CY[, cMaTpa fa Kaja je cefuIlITe ap-
OuTpake y MHOCTPAHCTBY, IIBAjLAPCKV CYZOBM MMajy IpaBO fia y IOTIy-
HOCTU MCIIUTAjy Ba/baHOCT apOUTPaXKHOI CIOpa3yMa, OGHOCHO Ja JM je Y
KOHKPETHOM CITy4ajy UCITyIeH HEeK! Off U3y3eTaKa HaBefleHMx y wiaHy 11(3)
Ibyjopuike KoHBeHIMje, 63 MKAKBOT OTpaHNYaBamba Ha prima facie KOHTPO-
ny>> - TaKaB HPUCTYI je pesepBUCaH 3a ClopasyMe Koju npensubajy zomahy
ap6MTpal>1<y.56 IlTBajuapckyu CaBe3HM BPXOBHU CYH je y cnydajy Fondation M
v. Banque X’ cMmaTpao Ja je Cyfcka KOHTpOJIa OrpaHN4YeHa Ha prima facie
HOTBP/Y ITOCTOjalba ¥ Ba/baHOCTHU apOUTPaXKHOT CIIOpasyMa, C 0631poM Ja
je cnopasym npensubao IlIBajiapcky kao cepuiurte apourpaxe. Pasmor 3a
OBaKBO pe30HOBame Cyfia je crefehm — ykonmmko je cemmiire apoburpaxe y
IlIBajrapckoj, mBajuapcku CaBesHM BPXOBHM CYJ, MMa LIMPOKM JI€IOKPYT
oBjalhema a UCIUTYje IpaBHA MUTamba KOja Ce OFHOCE Ha HAJIOKHOCT ap-
OuTpakHOT TpUOYHAa, Te HeMa MoTpebe 3a BUILINMM CTEIIeHOM KOHTPOJIE Off
CTpaHe HIDKMX Cy[OoBa — HACyIIPOT TOMe, YKOJMKO je CeaMITe apouTpaxe

53 IlltaBuine, M3PUYNUTO je NPOIMCAHO KaKO CBE O KOHCTUTYMCarba apOUTPaKHOT TpH-
GyHarma, CTpaHKa MOXKe YIIyTHTM 3aXTeB Cymy 3a yrBphusame ma nm je apburpaxa y
[aTOM CIy4ajy HOIYLITeHa VI HemomywteHa. Bumetu Hemauku rpabancku nporecHn
3aKOHMK, wiaH 1032(2): ,[lo ¢opmuparma apburpaxHor TpubyHama MOXe ce HOFHETH
3aXTeB CyAy fia YTBPAM HOMYLITEHOCT WV HENOIYIITEHOCT apOUTPasKHOT MOCTYIIKA'.
HoctynHo Ha appecnu: https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.html,
3. 3.2025.

54 J.J. Barcelo III, 821-823; D. Schramm, E. Geisinger, P. Pinsolle, 99-100; Peter Huber,
»Arbitration Agreement and Substantive Claim Before Court®, Arbitration in Germany:
The Model Law in Practice (editos Karl-Heinz Bockstiegel, Stefan Michael Kroll, Patricia
Nacimiento), 2007, 139; Jean-Francois Poudret, Sebastien Besson, Comparative Law of
International Arbitration, London, 2007, 72; S. Wilske, T. J. Fox, 183; Klaus Peter Berger,
Private Dispute Resolution in International Business — Negotiation, Mediation, Arbitration:
Handbook, Vol. 11, ond edition, 2009, 434-435; William W. Park, Arbitration of Interna-
tional Business Disputes: Studies in Law and Practice, Oxford, 2006, 94.

55 Opnyka CaBesHor Bpxosaor cyna llIBajuapcke op 16. 1. 1995. ropune, Compagnie de
Navigation et Transports S.A. v. MSC Mediterranean Shipping Company S.A.

56 BuUTHO je HallOMEHYTM Ja je TEKCT WiaHa 7 LIBajuapckor 3akoHa o MehyHapomHOM
mpuBaTHOM mpaBy (eHrn. Swiss Private International Law Act) MIZEHTUYaH TEKCTY
unana II(3) Ibyjopiike koHBeHIMje — MehyTuM, OBM 4IaHOBM Ce PAa3TUYMUTO TyMadue
U TIPUMeIsYjy, X TO C 063MPOM Ha pasnuyuuTe LbeBe KOjUMA Ce IpH MpUMEHN OBUX
Ipomyca TeXM. 3a BMIe O LIBAjLApCKOM IIPaBy Koje ce IpMMelbyje Ha apOMTpakHe
criopasyme koju mpepsubajy cemuimre apoutpaxe y IlIBajuapckoj Bua. Martin Wie-
becke, ,,Switzerland®, The International Arbitration Review (editor James H. Carter), Lon-
don, 2010, 282-285.

57 Opnyka CasesHor Bpxosaor cyna IlIBajiapcke op 29. 4. 1996. ropusne, Fondation M v.
Banque X.
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Yy MHOCTPAHCTBY, He IOCTOjU HAI©KHOCT HMje[HOT IIBAjIapPCKOr CyHa fa
omydyje o (He)HaIIeXHOCTH TpUOYHaIa, Te je HEeOIIXOQHA ITOTITyHA KOHTPO-
J1a apOUTPAKHOT CIIOpasyMa.

2. Prima facie cucreM KOHTpoO/e

Prima facie cucTeM KOHTpOJIE je, CBEYKYIIHO IIOCMAaTPaHO, 3aCTyIl/be-
Huju Meby ppxaBama yroBopHuuama Ibyjopiike KOHBeHIMje — pasjor 3a
TAaKBO IIOCTYIambe /XN Yy YMIBEHNIMN Ja je 0Baj IPUCTYI MHXepeHTaH Ta-
KO3BaHNM ,,OKpY>KemJMa MOTOHUM 3a apbutpaxy®> Vako Bemku 6poj
Ip>KaBa YTOBOPHMIIA yCBaja OBaj IPUCTYII, HErOBY MOJIATUTETH PA3IUKYjY
ce Off ApKaBe JI0 Ap>KaBe — Ha IIPUMeD, prima facie CTaHZAPH KOHTPOJIE MOXe
OMTY CHYIITEH TOMVKO HUCKO Jla HALMOHATHU CYOBU YTBPDYjy jeguro ma mu
IIOCTOjU pa3yMHa BepoBaTHoONha Jja Cy CTpaHKe IIpefi CyAOM IIPeTXOHO IIpK-
CTajie Ha ap6MTpa>1<y.60 butHo je HarmacuTy fa HaLMOHATHM CYHOBM KOjU
IpUMeYjy OBaj CUCTeM KOHTPOJIe MIIaK HUCY CIpeyYeHu Aa, of oppehernm
OKOJTHOCTMMA, OJIVDKe VICIUTAjy apOUTPaskKHU CIIOpasyM He OM /i ce yBepHu-
JIM Jla Cy CTpaHKe 3aycTa IpuCcTane Ha apbuTpaxy.®!

/3 ynopepHoIpaBHe IlepCreKTuBe, (PPaHIyCKO IpaBO y HAjIINPO]
Mmoryhoj Mepu npusHaje HeraTuBHU edekaT npuHumna Kompetenz-Kom-
petenz.®? Ykonuko ce pamy o ap6UTPaKHOM CrOpasymy Koju Tipensuba ce-
puite apburpaxke y PpaHIfyckoj, a apOuTpakHu TpUOYHaNl je KOHCTUTY-
VICaH, HAIlVIOHATHU CYIOBU ce 0e3 M3y3eTKa OI/alllaBajy HeHaIeXHUM, Oe3
cripoBobeHa 6MI0 KakBe BPCTe KOHTPOJIE CIOpasyMa — YKOJIMKO TpuOyHas
HYje KOHCTUTYVCAH, OTPaHMYEHM CY Ha prima facie KOHTpomy apburpa-
JKHOT CIIOpa3yMa, IOITO (PaHIyCKO MPaBO eKCIUIMIUTHO IpefBuba Kako

58 United Nations Commission on International Trade Law, UNCITRAL Secretariat Guide
on the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 65;
J. J. Barcelo III, 836; D. Schramm, E. Geisinger, P. Pinsolle, 97-98; D. Solomon, 128;
D. Girsberger, N. Voser, 97-98; E. Gaillard, J. Savage, 409; Philippe Bartsch, Angelina
M. Petti, ,,The Arbitration Agreement®, International Arbitration in Switzerland: A Hand-
book for Practitioners (editors Elliott Geisinger, Nathalie Voser), ond edition, 2013, 47;
W. W. Park, 93-94; Daniel Girsberger, Pascal J. Ruch, ,,Pathological Arbitration Clauses:
Another Lawyer’s Nightmare Comes True®, International Arbitration and International
Commercial Law: Synergy, Convergence and Evolution — Liber Amicorum Eric Bergsten
(editors S. Kroll, L. A. Mistelis, P. Perales Viscasillas, V. Rogers), 2011, 128-131.

59 S. Wilske, T. J. Fox, 184; J. Lew, L. Mistelis, S. Kroll, 362.

60 M. Moses, 89; E Bachand, 466-467.

61 Ha npumep, Kafia MOCTOje MHANLIMjE [a je apOUTpaKHU crniopasyM ¢ancudukosaH. Bu.
S. Wilske, T. J. Fox, 184.

62 J.J. Barcelo III, 816; D. Schramm, E. Geisinger, P. Pinsolle, 9709-057398; D. Girsberger,
N. Voser, 107; J. Lew, L. Mistelis, S. Kroll, 362; A. Tweeddale, K. Tweeddale, 171-172;
M. Moses, 93; W. W. Park, 93.
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CIIOpa3yM Mopa OMUTH o4ui/legHO HUILITAB WM HeMOryh 3a M3BpIINTH He Ou
TN CYJ OIUTYYHO Ia CTPaHKe He ymyTu Ha apburpaxy.®® [lakre, ppanirycko
IpaBo flaje BeoMa IIMPOK edeKaT apOUTPaKHUM CHOPA3yMMMa, MICTOBpe-
MeHO He [[03BO/baBajyhu cTpaHKaMa [ia OMeTajy MM ONIaKy apOuTpakHu
nocrynak 6ecnorpe6HuM obpahamem Harmonamsom cyny.** Ha mctu Ha-
4yH QPaHIYCKM CY/JOBY IOCTYIAjy U Kajja IpuMersyjy wial 11(3) Ibyjopmke
KOHBeHIIMje. 360r (paHIyCKOr ,,IIPUHIMIIA BaKemha apOUTPaXHUX CHOpa-
3yMa“ y MehyHapogHUM CIIOpOBMMa, CyHOBU pPeTKO yTBpDyjy oumrienHy
HMIITABOCT CIIopasyMa (0BO ce, Ha IIpMMep, MOXKe JJeCUTH YKOMKO IHpeMeT
cropa ounreHo Huje apburpabuman).®®> Opaj mpunmun notsphe je y of-
nyuy ¢panuyckor KacaimoHor cyza, y Kojoj je HaBefleHO Kako ¢ 0631poM
Ha ,IPUHIIMI BaXKewba apOUTPaXHUX cropasyma“ y MehyHapogHuM cropo-
BVMa, a 63 0631pa Ha HBUXOB TPTOBMHCKM KapaKTep, IOCTOjarbe 1 BajKeme
apOUTpaXKHOT CIIOpasyMa Mopa ce yTBpAMTM 6e3 mosuBama Ha 610 Koju
HaIVIOHA/IHM 3aKOH — aKO 3al{HTepPeCOBaHa CTPaHKa JOKaXKe II0CTojambe CIIo-
pasyma, cMaTpa ce fia je oH Baxehm ocuM ykomuko He kpum MelyHapopmam
jaBHu mopenak.®® ®paHirycka cysicka TIpakca je KOH3UCTEHTHA y TIPUMEHM
prima facie cuicTeMa KOHTPOJIe apOUTPAXKHUX CIIOpasyMa.

63 Ynau 1455 dpannyckor Ipahanckor nporecHor 3akonnka (eHrn. French Code on Civil
Procedure) rmacu: ,AKo je apOUTPaXXHM CIIOPasyM OYUIVIEAHO HUIITAB VIM OYUITIELHO
Hemoryh 3a usBpmmTy, moMohHu cyauja he yTBpAuTH Ha HeMa OCHOBa 3a MMEHOBambe.
(ap6utpakHor TpubyHara).

64 D. Girsberger, N. Voser, 107.
65 D. Schramm, E. Geisinger, P. Pinsolle, 97.

66 Omnyka Kacarnuonor cyma ®@pannycke — rpahaHckor omebersa of 1. 1. 1999. roanxe,
6p. 96-21.430. Pe3soH je motBphen u y, Ha ipumep, npeamerty Editions du Seuil v. Editions
Phidal Inc and Quatro Children’s Books Ltd, op 16. 10. 2001. rogune u npegmety Ocea V.
Mr. X, ox 9. 7. 2008. roguse, 6p. 07-18.623. OBaj npuHLuUI YCBOjeH je u y Beneryen,
C TMM IUTO, YMHM Ce, CyHoBM BeHemyene upy jom fabe TUMME IITO Ceé OrpaHMYaBajy
JCK/BYYMBO HA IPOLEHY fa /M IIOCTOjM IMCaHM apOuTpakHu crmopasym. Haume,
BpxoBHu cyr npasfe BeHenyere, ca ocmamarmeM Ha npuHiyn Kompetenz-Kompetenz,
TauyHMje HeroB HEeraTVBHM edeKaT, yTBPAVIO je He caMo IIpUMeHY prima facie cucrema
KOHTpOJIe, Beh ¥ /la HAllMOHA/IHM CYZIOBU He 61 Tpe6aJio 4aK Hi fa yylase y IUTambe fia I
je cTpaHKa 3a1CTa IIPUCTAJIa Ha apOUTPaXy y Cydajy IOCTOjarba MMCAHOT apOUTPaXKHOT
cnopasyma. Bup. Opnyky Bpxosnor cyma Benenmyenme om 10. 11. 2011. ropgume,
6p. 09-0573, Astivenca Astilleros de Venezuela C.A. v. Oceanlink Offshore A.S.; United Na-
tions Commission on International Trade Law, UNCITRAL Secretariat Guide on the Con-
vention on the Recognition and Enforcement of Foreign Arbitral Awards, 65. O mocrynamy
cymoBa y Benenyenu npe opyke BpxosHor cyna npaspe Bufi. Ramon J Alvins, Elisabeth
Eljuri, Clovis Trevino, ,,Venezuela®, The International Arbitration Review (editor James H.
Carter), London, 2010, 338-339.

67 Bup. Ha mpumep: Omnyka Anenanyosor cyma ®panmycke on 15. 6. 2006. ropuse, Le-
gal Department du Ministére de la Justice de la République d’Trak v. Société Fincantieri
Cantieri Navali Italiani, Société Finmeccanica et Société Armamenti E Aerospazio; Opnyka
AnenanyoHor cyga ®@panirycke ox 21. 11. 2006. roguse, 6p. 05-21.818, SA Groupama
transports v. Société MS Régine Hans und Klaus Heinrich KG; Opyiyka AnenaiinoHor cyna
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Vupujcku BpxoBHM cyf je y opnyun Shin-Etsu Chemical Co. Ltd. v. Aksh
Optifibre Ltd. ¢ Anr. Tymauno unan 11(3) Ibyjopiuke KOHBeHI[uje Ha OCHO-
By IEHOT IIpefMeTa ¥ CBpXe. 3aK/bYy4MBIIN [ je ,,CKTOHOCT Ka M3BPIIEHY
apbuTpaxHux crnopasyma“ y pyxy KoHBeHLuje, IIpMMEHOM Te/lI€OIOIIKOT
MHTEPIPETaTUBHOT apryMeHTa CYJ, je YCTAaHOBMO Jia prima facie mpucTyn
KOHTPO/IM apOUTPaXHUX CIOpa3yMa, Koju Tpeba fa oMmoryhm excremuTus-
HM apOMTpaKHM INOCTYHaK 0e3 MHTepBEHIMje MPAaBOCYZHUMX OpraHa Koja
ce Moxxe n36ehn, 6ome cmyxu cBpcu Ibyjopiuike KOHBeHIje, Ka0 U CaMOT
wrana 11(3).%® Jlomyme, MamwuHCcKko MUIIberbe, Koje ce OBAKBOM 3aK/bYUKY
IPOTUBWIO, OKapaKTepUCano je CUCTeM prima facie KOHTpoOJe Kao ,Iipe-
TepaHO MMbepanHy NPUCTYI KOju HUje Y CKIafly ca je3NYKUM TyMadermeM
criopue onpen6e.’” Ono mTo je mpenommo y Kopuct prima facie mpucryma
jecTe ocnamame Ha npuHUMN Kompetenz-Kompetenz — y ciaydajy IpuMeHe
CUCTeMa MOTIYHe KOHTPOJIe, apOUTPaXKHM IIOCTyIaK 61 ce, TOKOM CYHCKOT
OTy4MBama, HaJlA3MoO y CBOjeBPCHOM ,,IMMOY", IITO je y IMOTIYHOCTH Cy-
IPOTHO Kako oMoryhaBamy eKCIIeIMTMBHOT apOMTPaXKHOT IIOCTYIKA, TaKO
Y HeraTMBHOM e(eKTy IpuHIMIIA Kompetenz-Kompetenz.70 Bpxosunu cyp
upuje je oBoM ommykoM yTBpano mMoh ap6urpakHor TpubyHana jja ofpe-
IV COTICTBEHY HAMIEKHOCT, Te OJJIOKMO MOTIIYHY KOHTPO/Y TakBe Mohu 1o
(dase HaKOH JOHOLIEHA APOUTPAKHE OJTyKe.

HacymnpoT oBako jacHOM ompefie/bersy 3a CUCTEM prima facie KOHTpoOe
apOUTpPaXHUX CIIOPa3yMa, 3aHMM/BYB je IIPUCTYI KaHaJCKOT BpxoBHor cyzna
y opnyuu Dell Computer Corporation v. Union des consommateurs and Olivier
Dumoulin.”! 3axmyuusmm ma Ihyjopuika KOHBEHI[Mja He TOBOPU HUIITA O
omabupy usmelhy oBa iBa cucteMma, cyj je aHamm3upao oba npucryna. Cyxn je
YTBPAMO BaKeke OILITET ITPABMJIa IIpeMa KOjeM CBaKO OCIIOpaBambe HallIex-
HOCTM apOUTpaXKHOT TpMOyHasIa, OFHOCHO apOuTpa IOjeANHIIa, MOpa IIPBO
fia peut TpuUOYHAI, OHOCHO apbuTap, y cKi1apy ca npuHuunom Kompetenz-
Kompetenz. Mebytum, of oBor mnpasua, ipeMa KojeM Hal[MOHAa/IHU CY[JOBU

®pannycke o 11. 7. 2006. roguHe, 6p. 05-18.681, Société Generali France Assurances et
al. v. Société Universal Legend et al.

68 Opnyka BpxosHor cyna VMuanje o 12. 8. 2005. ronune, Appeal 5048, Shin-Etsu Chemical
Co. Ltd. v. Aksh Optifibre Ltd. & Anr.

69  CylWTKMHCKY, OBaj TEKCTYalHM MHTEPIPeTaTUBHY apPIyMEHT 3aCHOBaH je Ha UMIbeHUIIN
fa je ped ,,0UMIIE[HO M30CTAB/bEHA M3 TEKCTa CIOPHe ofpenbe, Te Aa O TyMadereM
KOje je 3aCHOBAaHO Ha IpeIMEeTy U CBpcu Ibyjoplike KOHBeHLMje SOIIIO IO NOflaBamba
peun y TexcT wmaHa II(3), kojy cy TBopuM KOHBeHIMje (HaMepHO WM HeHaMepHO)
nsocraBunu. Bup. E. Gaillard, Y. Banifatemi, 3.

70  E. Gaillard, Y. Banifatemi, 3.

71  Opnyka BpxosHor cyna Kanaze ox 13. 7. 2007. roguse, Dell Computer Corporation v. Union
des consommateurs and Olivier Dumoulin. 3a Bullle 0 IOCTyNawky KaHA/ICKUX CYHOBa BU.

David R Haigh QC, Louise Novinger Grant, Sonya Morgan, Romeo Rojas, ,Canada®, The
International Arbitration Review (editor James H. Carter), London, 2010, 36.
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MIMajy IIpaBo fla CIPOBOJie CaMO prima facie KOHTPOITY apOUTPAXKHUX CHOpPa-
3yMa, YCTaHOBJbEH j€ M3Y3€TaK — YKOIMKO C€ Pajy O NPaBHMM IUTAmbUMA,
HACyIpoT PaKTUYKMX (IMIeHIYHNX) [IUTakba, CYJOBY 3aIp>KaBajy IpaBo Aa
ce yIycTe y MOTIYHY KOHTPONTY criopasyma.’

3HauajHe OIIyKe O NUTalmy O0MMa CyHCKe KOHTpOJe apOUTpasKHMX
criopasyma no wiany II(3) Ibyjopuike KoHBeHIMje joHeTe Cy U y Bemmkoj
bpurannju (Taunnje, Enrneckoj) u Cjegumennm AmepnukuM [p>kaBama. He-
ratuBHM edekar npuHiuna Kompetenz-Kompetenz norsphen je y Fiona Trust
& Holding Corp. v. Privalov” u First Options of Chicago Inc. v. Kaplan,”* unwme je
IIOCTAJI0 HECTIOPHO [ Cy NpaBHU CUCTEMU OBUX Ap>KaBa NMPUKIOWEHN Prima
facie cuctemy xoHTpOTTe. Y 06e ofyKe, CyROBU Cy YTBPAWIM JIa je y HaJJIeX-
HOCTY HAIIVIOHAJTHMX CyJoBa yTBphuBame nocrojama Baxkeher apourpaxHor
criopasyma — MebyTuM, jemHOM Kajia Cysi TO yTBPAM, IPETIOCTaBKa HaJIeX-
HOCTU OKpehe ce y KopucT apouTpakHOr TpuOyHaIa Koju je, CBaKako, IpBU
II03BaH fla TeME/bHO YTBPAY IIOCTOjarbe COIICTBEHEe HAMJIeXKHOCTH.

VI 3akoHcKa peryraTuBa 1 CyAcKa IpakKca
y Penry6numm Cpouju

IIprsHaBame MepOralMOHOr [ejcTBa ApOMTPOKHMX CIIOpasymMa Of
CTpaHe HalVOHAIHMUX cymoBa y Cpbuju 06e36ebyjy kako Ibyjopuika koH-
BeHIMja, Tako 1 noMahu 3akon o ap6urpaxun.’® ITomro je Cpbuja npxasa

72 Takobe, mpu ucmuTUBaKY IpaBHUX MUTaka, CY[OBM 3affp>KaBajy IpaBo [a IpOLieHe Aa
JIU ce pajiMt O OCIIOpaBaky Ha[UIKHOCTY apOuTapa Kao TaKTHKe OJlIaramba apOUTpasKHOT
noctynka. TuMe ce oTkIama Hajeha MaHa cucTeMa HOTIIyHe KOHTPOJIE apOUTPasKHUX
criopasyma. Bug. United Nations Commission on International Trade Law, UNCITRAL
Secretariat Guide on the Convention on the Recognition and Enforcement of Foreign Arbi-
tral Awards, Vienna, 2016, 66.

73  Opnyka Anenaryosor cyna Exnrmecke u Berca ox 24. 1. 2007. ropue, 6p. 2006 2353 A3
QBCME Fiona Trust & Holding Corp. v. Privalov. Buute o oBoj ognyuu Bug. M. Moses,
93; N. Blackaby, C. Partasides, A. Redfern, M. Hunter, 345-346.

74  Opnyka BpxosHor cypma Cjemumennx Amepnuknx JpskaBa ox 22. 5. 1995. rogmne, First
Options of Chicago Inc. v. Kaplan. 3a Buie o oBoj opnyuy Bug. Tibor Varady, John J. Bar-
celo III, Arthur T. von Mehren, Teachers Manual to International Commercial Arbitra-
tion: A Transnational Perspective, 4™ edition, 2009, 41-43; M. Moses, 93-95; K. P. Berger,
434-435; W. W. Park, 84-92; Jack Graves, Yelena Davydan, ,,Competence-Competence
and Separability — American Style®, International Arbitration and International Commer-
cial Law: Synergy, Convergence and Evolution — Liber Amicorum Eric Bergsten (editors S.
Kroll, L. A. Mistelis, P. Perales Viscasillas, V. Rogers), 2011, 161-162.

75  United Nations Commission on International Trade Law, UNCITRAL Secretariat Guide
on the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 66-68.

76  JleporalmMoHO JiejcTBO apOuTpakHMX criopasyMa obesbebyje u EBporncka KoHBeHIMja 0
MmebyHapopHoj TproBuHCcKoj apoutpaxku. M. Cranusykosuh, 150.
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yrosopuuia Fbyjopiike KoHBeHIMje,”’ HAIIM HAIMOHATHYU CY/IOBU Tpe6amo
6u na npuMemnyjy wiaH II(3) KoHBeHIMje YKONMUKO apOUTPAKHU CIIOPasyM
npenuba f1a je ceguiiTe apoUTpaske y MHOCTPAHCTBY, ¢ 003MpoM fia 6u, 110
CIIPOBEIEHOM apOMTPa)KHOM IIOCTYIIKY, HOLIJIO IO JOHOILIeHa ClipaHe ap-
OuTpaxkHe ofTyKe. YKOIMKO, IIaK, apOUTpaKHU CrlopasyM mpesuba cemy-
Te apbutpaxe y Cpbuju, Te 61 apburpakHa ofjiyka Koja 61 HacTana 6mia
gomaha, HaLMOHAIHY CyfoBU 6U Tpebano ga npuMeHe fomahu 3akoH o ap-
6urpamn.’®

1. PeneBaHTHU 3aKOHOJAaBHU OKBUIP

3akoH 0 apoutpaxxn n3 2006. roguHe (y gameM TekcTy: 30A) HacTao
je mo y3opy Ha Mopgern-3akoH — tuMe je Cpbuja mocrana TakossaHa Moger-
-3aKOH jypMCAMKIMja, OHOCHO IPUITQHMK CKYIIa 3eMajba duje je apourpa-
YKHO 3aKOHOJaBCTBO yCaIJIallleHO ca IIPaBWIMMa Koja ce CMaTpajy Hajoo/puM
Moryhum saxomckum oksupom.”” MebhyTum, 3a pasmuky op byjopike
KOHBeHIIMje 1 Mofien-3akoHa Koji Cy 110 INUTamy oOuMa CyAcKe KOHTpOIe
apOuUTpaXHUX cropasyMma octanu HeompenebeHnu, y 30A je ompenebere
3a prima facie cucreM KoHTpose jacHo. Hamme, wian 14 30A rmacu: ,Cyp
KOMe je IIOf{HeTa TY>K0a y CTBapy Koja je IpefMeT CIopasyMa 0 apOuTpaku
OI7IalllaBa Ce HeHAJIOKHMM U ofbalryje Ty)Oy II0 IIPUroBOpy CTpaHKe KOju
Mopa fia Oyfie MOHET Ipe yIyLITamba y paclpaB/bame O IpeIMeTy CIopa,
OCMM aKO YTBPAY JIa je COPasyM O apOMTPaXkn o4uisegHo HUIITAB, Ja je 6e3
nmejcTBa wm fa ra Huje mMoryhe msspmmti.“®® (marmacak ayropa) Hamr 3a-
KOHOZaBal] ce OIIPeNenio fa U3MEHM U II0jada 3Hadaj npuHuuna Kompetenz-
—Kompetenzg1 y omHOCy Ha Ibyjopumiky koHBeHLMjy U Mojen-3akoH, Te Ja

77 MebyHapogHu yroBopu cy moce6HO BakHM Yy o06macTu MehyHapomHe TproBMHCKe
apburpaxe y Cpbuju, te je, nsmeby ocranor, Cpbuja wianmna u OpojHUX APYTUX
KOHBEHIVja ¥ OWIaTepalHMUX CIIOpa3yMa, KOju CYy, JOAYIIe, HOCTaaM MpeIeBaHTHN
padurukanujom Ibyjopuike kouseHnuje u goHouemeM 30A. Bua. Vladimir Pavié, ,Na-
tional Reports: Serbia“, World Arbitration Reporter (editors L. Mistelis, L. Shore, H. Smit),
2™ edition, 2010, 8.

78 O 3Havajy cemuiuta apburtpaxke Bup. Jenexa Ileposuh, ,Cepgumure apburpaxe y
MehyHaponHoj TproBuHCKoj apbutpaxu’, IIpaso u ipuspega, 6p. 4-6/2018, 157-172.

79  Bmagumup ITaBuh, ,OcBpT Ha Ipakcy BpxoBHOT KacalMOHOT Cyfia y apOUTpaXKHOj MaTe-
puju, Yexnahusare iocnosroi ipasa Cpouje ca ipasom Espoiicke ynuje (2019) (ypenHuk
Byk Paposuh), beorpan, 2019, 370-371; T. Bapapgu, b. boppaur, I. Knexesuh, B. ITaBuh,
579; Jb. Munytunosuh, M. Bopbesuh, 284; Bragumup ITaBuh, Munena BHopbesuh,
»HoBuHe y npaBHoM okBupy 3a AIIP y Cpbuju®, Harmonius Journal of Social and Legal
Studies in South East Europe, Beorpagn, 2014, 245; M. CranuBykosuh, 55.

80 3axoH o apourpaxu — 30A, Cnymbenu inacnux PC, 6p. 46/2006, 4. 14.

81 W mpe monomema 30A, mpuauun Kompetenz-Kompetenz ce cMaTpao MHXePEHTHOM
OIIMKOM apOuTpaxke Off CTpaHe CPICKMX CyHoBa U JoKTpuHe. Mebytum, tex je 30A
03aKOHMO OBy HOKTpuHY 4iaHoM 28(1), koju mpensuba: ,ApOUTpaKHM CyI MOXe [a
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YBaXX! " 1€TOB HETAaTUBHN erEKaT, ITa €€, CXOAHO TOME, CYy[ MOXX€ OITTaCUTI
Haq/JIC>)KHUM je,T.H/IHO aKO Cy HeJoCTaln ap6I/ITpa)KHOI‘ Cliopa3yMa O4mnIaefHn
Ha IIpBU IIOT/IEN.

Haxine, npema 30A, HalTIe>KXHOCT apOUTpaXke MOXKe Ce OCIIOPUTU Ha
cinefehy HaumH: Ty>Kmian MOZHOCK TY>KOy CyAY YIPKOC IIOCTOjamy ap6u-
TPa)XXHOT CIIOpa3yMa, TY>KEeHM MCTUYe HMPUTOBOP MOCTOjatba apOUTPasKHOT
CIIOpas3yMa, Te ce Cyj OIIallaBa HEHAUIeKHUM U ofbalyje TyXOy ocum
ykonuko Habe 1a je criopasym ouuinegHo HUIITaB, 6e3 JejcTBa WINU fia ra je
Hemoryhe usBpummty. Ynyhname Ha apOUTpaxy je IOTMYHA TOC/IEANUIIA OBOT
peema, nako 30OA To He KOPUCTH U3PUUUTO Kao (1)opMy)IalLU/ij.g3 Naxko cyn
Huje (y TpaJMIMOHAMTHOM cMICTy) Hajpehen ap6urpaxm,®® ap6urpaxa ce
MOpa HOBMHOBATY aKO CYJ OIy4M Ja jecTe HajJIeXkKaH — MIIAK Ce pajy O
CBOjeBPCHOM ,,cyKo6y HamrexxnocTun %> BaxkHo je HarmacuTy fa je mpuro-
BOP TY>KEHOT HEOIIXOJIaH, Te Jja Ce CyJ He MO)Ke OITIACUTI HEHAJIKHNM ex
officio, 6am xao u mpema npaBuwinMa Ibyjopuike konBeHiyje u Mopen-3a-
xona.®® Taxobe, cyn ce Hehe ormacuTu HeHaISKHUM YKOMMKO apOUTpaKHa
Ky1ay3y/a ipenBula, anTepHATUBHO, HAIUTEXKHOCT Cy/a Uy apburpaxe.s’

2. Cypacka mpakca

IlIto ce cyncke mpakce y CpOuju Tude, mpemMa pacloNIOKUBUM
undopmanujama, wian II(3) Ibyjopuike KoHBeHIMje O cajfa Huje IMpu-

OfTydyje O CBOjOj Ha/IeXKHOCTH YK/bY4yjyhu u ofyryunBarme 0 IPUrOBOPY O TIOCTOjamby
VI TTYHOBAXXHOCTH CIIOpasyMa o apbutpaxu . Bug. V. Pavi¢, 14-15.

82 I Kuexesuh, B. ITasuh, 71.

83 Credan JoBanosuh, ,Pemasae 0 IPUrOBOPY HEHATIEKXHOCTU 360T yroBOpeHe ap6u-
Tpaxke y Cynckoj npakcu', ITpaso u ipuspega, 6p. 2/2020, 261.

84 UYnan 7 30A mpepsuba fia cyn Moxe, y Be3u ca apOUTpaskoM, Jia IPefy3uMa ,Camo OHe
panme Koje Cy uspuuuitio ogpehere oBUM 3aKOHOM“ (HaI/lacak ayTopa).

85 TI. Kuexxesuh, B. ITaBuh, 75-76; C. JoBanosuh (2020), 261.

86 IlpuBpegHM ameNalMOHM CyI MCIpPaBHO je moctymuo y Pememwy 9730/2011(1) ogm
18. 1. 2012. ropuHe: ,Kapa TyxeHM y OArOBOpY Ha TY>KOy He MCTaKHe IIPUTOBOP HeHaIe-
YKHOCTH, HUTH Ce TT030Be Ha 3aK/byUeH CIIOpasyM o apbutpaxu nsmeby crpanaka, npema
MMIIEpaTVBHOj HOPMM WiaHa 14. 3aKoHa 0 apOUTpaKy CyH HeMa 3aKOHCKVX YC/IoBa ja
ce oI/Iacy HeHaJJIOKHVM I10 TIORHETOj TY)XOu, uMajyhm y BUAY [ia ce Ty>KeHU YIIyCTHO
y pacipaBibaibe, JOCTaB/balbeM OArOBOpa Ha TYXOy, y KOMe HUje MCTaKao IPUroBoOp.”
ITpuBpennnu anemaumonu cyg ucTo je omgayuuo u y Pememy IDx. 1013/2011 op 18. 1.
2012. roguHe.

87  Pememwe Bumer npuspensor cyma on 21. 12. 1995. rogune, IIx. 7560/95: ,Kapa yro-
BOpHe CTpaHe — NpUBPeRHM Cy6jeKTM Y C/Iyd4ajy CIopa IO yrOBOPY IpefBUie Hajje-
XKHOCT apOuTpake WIM HPUBPENHOT CyHa Ia TyX6a Oyhe IOZHECeHA IPVBPESHOM
CYARY, Ty’KeHa CTpaHa He MOXKE Ca YCIIEXOM IIPUTrOBAPATH HEHAJIEXHOCTI IIPUBPEFHOT
CyHa, jep TOJHOCWIALL Ty>X6e MMa IpaBo ja 6upa fa 1 he mMapHUIYY MOKPEHYTH IIpeq
MIPUBPENHUM CYIOM WIN apOuTpaskoM.
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Memen.3® Pasyior 3a (mocaaliby) HempuMeHy OBOT Y/laHa MOXEMO MOTpa-
XXUTHU y CTaBy OpOjHMX ayTOpa KOjii CMAaTpajy fa CPICKU CY[OBU HUCY cac-
BUM [JOpaciM 33JaTKy CTBapama IOBO/LHOI IIPABHOT OKPY)XXeHa 3a Pas3sBoj
apbutpaxe y Cpbuju — ayropu HaBofie Kako cymou y Cpbuju Tymauemy
Hpomnyca MpUCTYIajy IOBPIIHO, 6e3 pasMaTpama Koju je ratio legis pene-
BaHTHVX OIpefiOM, Te la HeloCTaje M KOHCY/ITOBambe yIOpenHe CyACKe paK-
ce (u TO, mpe cBera, cyAcke Impakce Mopen-3aKoH jypl/lcm/mm/lja).89 Cxopn-
HO TOMe, ayTOpM YKasyjy M Ha IpobjeM HemociefHe npuMeHe Ibyjoprixe
KOHBEHIIMje, KOja je Jeo Haller NO3UTMBHOT IpaBa Beh Bume on detmpnu
felleHMje — MUIUbekha O CHOPHUM apOMTPaKHMM IUTambUMa KOja ce Ty
npumeHe KoHBeHIMje cy MM HeTOBO/BHO 0OpasIoXKeHa, WIN, MK, Y MOTIIY-
HOCTHU 6€e3 00pasIoxKema.

Y ToM cMuCTy, 3aHMM/bUBA je ofIyKa [IpuBpefHOr amenaioHor cyaa
(y mammem texcry: Cyn) op 31. 10. 2012. ropuue’! — OJITyKa ce TU4e TaKo3Ba-
He ,TIATONOIIKe apOuTpaxHe Kaysyne,”> Te Huje 61I0 jacHo AeUHMCAHO
ma mu crnopasym mnpensuba apburpaxuu nocrymnak y Cpouju win y mHO-
crpaHcTBy. CriopHa ap6uTpakHa Kiaysy/a racu: ,,CIIopoBY Be3aHU 3a OB3j
yrOBOp, MV IIOBOZOM OBOT YrOBOpa, pemraBahe ce apOMTpakoM y CKIamy
ca IlpaBunHKMKOM O usMupewy u apburpaxu MehyHaponHe TproBuHcke

88  Bup. 3BammuaH Be6-cajT Ibyjopumike KoHBeHIMje, Koju omoryhasa mpeTpary CymcKux
ofTyKa TpeMa ofipeheHuM mapameTpyMa, Kao IITO CY jypUcAuKIMja u wiaH KoHBeHIyje
Koju je cyn mpumenno. IIpema oBoj 6asu opnyka, wian 1I(3) KoHBeHnuje 3a cafa Huje
npuMemseH y Cpbuju. JJocTymHo Ha appecu: https://www.newyorkconvention.org/court-
decisions, 3. 3. 2025.

89  Muena Hophesuh, ,,[IpoljecHe HePaBUIHOCTY KA0O PAs/IOr 3a IIOHMIITAj apOUTPaXKHEe
OflTyKe — IOYKe U3 yIOpeRHe CyACKe IpaKce, Apyru geo, Harmonius Journal of Social and
Legal Studies in South East Europe, Beorpaz, 2020, 49; Jb. Munytunosuh, M. Bopbesuh,
295; B. ITaBuh, 2019, 396; Yrpemra Ipyumh, ,CybjextuBHM HoMalinaj apOUTpasKHOT
cropasyMa y CpIicKoM IpaBy', Pesuja Koniaonuuke wikone ipupogroi ipasa, 6p. 2/2020,
95; C. Josanosuh (2020), 274-275.

90 M. Dopbesuh (2020), 49; B. ITaBuh (2019), 385-391; V. Ipymwnh, 84-90.
91 Pememe IIpuBpennor anemanyonor cyfa og 31. 10. 2012. roguse, 6 Ik 4758/12.

92  Ilaromomuike ap6buUTpa>kHe KIay3yle IPpeACTaB/bajy fedeKTHe CopasyMe Yujy HeZOCTALN
MOTY jja OHeMoryhe HecMeTaHO OIBHMjame apOUTpaXke, TO jeCT Aa HOBEAY JIO CIopa y
TyMadely caMor Clopadyma. TakBe MaHe Ce MOTY OJHOCUTM Ha HeJOC/IeNHOCT, HeCu-
TYPHOCT VI HEONepabMIHOCT, @ Y HajropeM C/lydajy MOTy HOBeCTM [0 Tora ja ce
apOUTpaKHM CIIOpasyM cMaTpa HeBakehum. Jlakie, paiu ce o cropasymMmma Koju
cangpxe oba OMTHa eleMeHTa — jaCHO OIpefle/bere 3a apOuTpaxy (a He 3a cyn) u
medunucan mpenMer crnopa. MehyTum, mocroje ogpehenn HemocTalu Koji CIpedaBajy
edukacHo Bohere MOCTYIIKa, K0 IITO je, Ha IIpUMep, IIOCTaB/bakbe IUTakba HaJIeKHOCTI
apOuTpake Ipef KOjOM je TyXmmal IOKPeHyo CIop. THIMYaH IpuMep IaTOJIOLIKe
apbuTpakHe Kiaysysle jecTe Kaay3yla Koja mpensuba HaJJIeXXHOCT IBe apOMTpakHe
nHcturynuje. Bup. Mupocnas Ilaynosuh, ,O Tymademy MamKaBUX apOUTPaKHUX
criopasyma‘, Liber Amicorum: apogecop gp Mupxo Bacumesuh (ypemuux Jyman B.
IMonosuh), Beorpap, 2021, 368-369; D. Girsberger, P. Ruch, 126.
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koMope y [Tapusy, 1j. ca Cio/bHOTProBUHCKOM apburtpaskoM pu IIpuspenHoj
komopu Cpb6uje. ITo oppehuBamy apbutpa, npumemnnsahe ce jesuk Tor ap-
6utpa. [IpaBua 3a pajg apburpaxke Bopuhe ce 1o mponucyMa MIBajIapcKor
npasa.” Jlakne, mpepgsuleHa je HafyIeKHOCT ABe apOUTpakHe MHCTUTYIIje,
mro Cyj MCIIpaBHO KapaKTepuille Kao LIKOICKY IpYMep IaTONOLIKe apom-
TpaXKHe Kaysyne. Y cBoM pasmaTpamy, Cyn ce mosuBa Ha unaH 14 30A, Te
Har/IalllaBa JOKTPUHY ayTOHOMUje apOUTPaKHOT CIopadyMa Koja je LIMpo-
Ko mpuxBaheHa y ymopegHOM IIpaBy ¥ MHCTUTYILVIOHAJHUM IPaBVUTHUIIN-
Ma, ymyayjyhu u 30A.%° Ha ocHoBy Te cymapue ananuse, Cyn 3ak/byudyje
ia je apOUTpaXKHU CrIopa3yM ouuinegHo Hemoryhe usBpunTy, Te HOTBphyje
JICTOBETHY OJIyKy IIPBOCTENIEHOT Cy#a U >amby Ty»XeHOor ofbuja Kao
HEOCHOBAHY.

Huy jennoM TpenyTKy ce Cyn (a Hu IpBOCTENeHN CYAi) HUje YIIYCTHO Y
pasMaTpame NMuTama npuMeHe Ibyjopiuke KoHBeHIMje, TauHMje wiana I1(3).
Kao mrto je Beh 6uno peun, npumenssuBocT wiana 11(3) Kousenumje saBucu
off Tora je ceguiute apburpaxe npensubeno y gpxasu ¢opyma mwim He. Y
HaBeJJeHOM CJIy4ajy, He MOXKeMO ca CUTypHOUINY HaTu OATOBOP Ha TO MUTabe
- cTora 6MCMO OBaKBY KJIay3y/ly MOITM IIOABECTY jefAMHO IOJ, KaTeTOpUjy
apOUTpaXXHNUX CIIOpa3yMa Koju He npenBubajy cemuiite apburpaxe, ¢ 063u-
POM J1a ce pajy O jeTHOM Off MOJA/INTeTa TAKO3BaHe ,,Kox Kyhe (eHr1. home-
on-home)®> ap6urpaxue xnaysyne.”® ,,06e cy cTpaHke kenene fa MMajy mo

93  Ynan 28, ct. 2 1 3, 30A rmacu:

»AKO je criopasyM 0 apOUTpaky 3aK/bydeH Kao apOUTpakHa K/Iaysya, OHa Ce, IIPU/IN-
KOM O/TyYMBaE-a O IIPUTOBOPY O TIOCTOjakby MM IIHOBAKHOCTY CIIOpa3yMa o apbuTpa-
M, CMaTpa He3aBUCHOM Off OCTA/INX Ofipefflaba yroBopa.

Opnyka ap6UTpaXkKHOT Te/la O IIPOIIAIIABAY HUIITABMM YLOBOpa KOji CafpxKu apbu-
TPaXHY K/Iaysyily, He MOB/A4YM HUIITABOCT Te KiIaysyre.”

94 BaxHO je HATIOMEHYTH Ja 611 jkaba Ty>XeHOT CBaKaKo OyIa ofdujeHa Kao HEOCHOBaHa,
Te O/IyKa IIpBOCTeNeHor cyia moTephena, yak u ga je Cyp Hammao fia apOUTpaKHU
criopasyMm Huje oumrnenHo HeBaxehn, 6e3 fejcTBa, mam ra je Hemoryhe msBpuIuTH.
Hamnme, maTonomka apO6urpaxksa Kaaysyana Ha KOjy Ce Ty)XeHH II03MBa Jie0 je Yrosopa
0 3aCTymamy, a IpeMa HaBOAMMA TYXMOIA, Koje je Cyj HAallao MCIPaBHUM, HETOBO
HOTpaXMBarbe YOIIITe Ce ¥ He OHOCK Ha YTOBOD O 3aCTyMamy, Te je Y JaTOM CITydajy
HeCIOPHA HAJUIEKHOCT IIPBOCTEIIEHOT CY/a.

95 Y ymoTpebu je u uspas ,home country“ (eHITL.) apOUTpa>kHa Kiaysyaa. Bum. Ha mpu-
Mmep, Bedard, Timothy G. Nelson, ,Home Country“ Arbitration Clause: More Trou-
ble Than It's Worth?, 2018, goctynHo Ha agpecu: https://www.skadden.com/insights/
publications/2018/01/2018-insights/home-country-arbitration-clause, 3. 3. 2025.

96  Anbept Jan BaH fieH bepr, jefjan off HajsHAYajHUjUX KOMEHTaTopa Ibyjopike KOHBeHIMje,
Py pa3MaTpamy IpUMeH/BUBOCTH WiaHa II(3) mem apOuTpakHe cropasyMe Ha TpU
Kateropuje: 1) copasymu koju npegsubajy cemminrte apOuTpake y 3eM/bU Pa3INdnTO]
of gpxaBe Gopyma, 2) CIOpasyMyu Koju IpenBubajy cemuiute apOuTpaxke y Ap>KaBu
¢dopyma u 3) ciopasymm koju He mpeiBubajy cemyire apéurpaxe. Yupaso mog Tpehy
KaTeropujy cBpcTaBa cropasyMe koju mpenBubajy ma he cepgmuire apbutpaxe 6utu y
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fie0 CBOT IO3HATOT IIPABHOT OKPY>KeIba, ajlii Cy XKe/by 3a HeyTpanusalujoM
apOuTpake M3Bese Ha HajrOpy MOryhu HauMH — JPYTMM pedyMa, KOMIIPO-
MIIC He cMe 61T caM cebu cBpxa“, mpumetno je CyJ, He OCBPHYBILY Ce Jja/be
Ha IpaKTUYHe NOC/IeNNIe YMbeHNIIe Ia Huje jeguHo TpenBubeHo cepmiaTe
apbutpaxe y fgpxasu Gopyma, 1o ject Cpouju.

C 063upoM fa ce yropapameM OBaKBe apOUTpaXKHe KiIay3ysle cMarpa
ma ceguuiTe apbuTpaxke Huje Hu yrosopeHo, Cyz je Tpebano fa crmposefe
»TecT MebyHnaponHocTu® (eHrn. internationality test) xako 6u yTBpAMO fa
My JaTtoM cnydajy Tpeba ma npumenu wiaH I1(3) Konseniuje, momro ce y
oBOM cy4ajy wian I Kouseniuje He Mosxe mpuMeHUTH o aHanoruju.”’ Tect
ce OfHOCK Ha yTBphUBame CTpaHOT eleMeHTa Y CIIOPHOM INPUBATHOIPAB-
HOM OJJHOCY — O6mIo y cy6jeKkTy (HalMOHa/IHa IPUIAJHOCT CTPaHaKa), 6110
y objexTy (IpepgMer cropa), Ia 4ak 1 y IpaBuMa 1 obaBesama (Ha mpumep,
MecTo U3BpIema yroopa).”® Kako je y 0BOM CTyuajy caMo Ty>keHU MpaBHO
muue n3 Cpbuje, TOK je TyXwan mpasHo nuie u3 Manesuje, Cyx je Tpe6ano
Ia Makap pasmorpu npumeny wiana II(3) Ebyjopiuke koHBeHIMje, Koja ce y
ommyun Cyfia HU Ha jeTHOM MeCTy He criomube. Vaxo npumena Konsennuje
ymecto 30A y HaBefleHOM C/Tyd4ajy He OM HM Ha KOjU Ha4MH yTHUIATa Ha
UCXO omIyKe, oBaj mpomycT Cyfa CBeouM O HEJOCIENHOj IPUMEHNU
Ibyjopiike KoHBeHIMje Off CTpaHe CPIICKUX CYHOBa.

VII 3akmy4ax

[Iurame ob6yMMa Cyficke KOHTpOJEe apOUTPa>KHUX CIIOpasyMa Of IIO-
ceOHOT je 3Hayaja jep Hea/leKBaTHO pellaBame OBOI IMNUTalba MOXKE JOBECTHU
mo cnegehmx curyanmja: 1) mormyHor oHemoryhaBama fma ce apburpaxa
CIIpOBefie, MAKO je M3paKeHa BO/ba CTPaHaKa O TaKBOM HAuMHYy pelllaBamba
IBJIXOBOT CIIOpa, WM 2) CUTyalyuje Aa ce CyJ[, cMaTpa HeHa/JIeKHUM jep ap-
OUTPaXHN CHOpa3yM CMaTpa BaJMAHUM, JOK apOUTpaka VICTOBPEMEHO He
MOJe, jep MMa CYIIPOTHO CTAHOBMIIITE, Id 3aCHYje CBOjy HAJIeKHOCT.”

Jla pesumupamo Tymademe wiaHa 1I(3) Ibyjopuike koHBeHIuje — je-
3MYKO TyMadere He pellaBa JUIeMy; UCTOPUjCKO TyMaderhe He MpYy)Ka HM-
KaKBe HasHaKe O pellemy MpobremMa; CUCTeMCKO TyMademe faje oppehene

jemHoj of 3eMajba 4Mjy HAlMOHAIHY IPUIIAJHOCT CTpaHKe UMajy. Bugern A. J. van den
Berg, 69-70.

97  Hacympot ToMe, y IuTepaTypu MOCTOj U cTaHOBHINTe fa 61 wian 14 30A tpebamo
MpUMeBUBATH He CaMo ako je cepmiute apbutpaxe y Cpbuju, Beh 6u oBy onpenby
Tpe6ao TYMa4nTH HELITO LIMPE, ¥ TO TAKO Jia Ce IPUMelbyje i Kajla CeAMIITe apOuTpaxe
y Cpbuju Huje yroBopeHo, anu 6u Morno 6utu y Cpéuju. Bug. M. Cranusykosuh, 152.

98 A.]J.van den Berg, 63-69.
99 C.Josanosuh (2020), 261, 266-267.
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HaroBellITaje y IPWIOT CUCTEMY MOTIIYHe KOHTPOJIe; TeeO/IOUIKO TyMaderbe,
IaK, yKasyje Ha IPegHOCTH prima facie cuctema KoHTpoe. [IpuMeHOM KOM-
HapaTUBHOI MeTO[a TyMaueka, OHOCHO YIOPEeSHOIPABHOM aHA/IN30M, JI0-
Ja3MMO 0 3aK/by4Ka fla pellere IpobieMa YMHOTOMe Bapupa of Ap>KaBe J10
ApKaBe (Mako je, Jopylle, prima facie CTaHAAPH KOHTPOJIE 3aCTYIUbEHUjN).
Ananmusom pomahmx mpommca u cyacke Ipakce, Takobe ocrajeMo 6e3 of-
roBOpa Ha IOCTAaB/bEHO INTAIe — MAKO je HECIIOPHO JIa CYMOBH, y CIIy4ajy
apbuUTpaKHUX cropasyMa Koju npensubajy cegumire apbutpaxe y Cpbuju,
npuMenyjy 3OA Koju, 3a pasnuky op Ibyjopuike KOHBeHIMje, aje 3HATHO
npenysHuje MHCTpyKumje fomahum cymosuma. To je n odekmBaHO, ¢ 0631-
poM ja je KonBennuja myntunatepanay Me)yHapogHM yroBOp KOju HAaCTOju
fla TIOMMpPU Pas3IM4IUTe MHTEpece MHOTOOPOjHMX [p)kKaBa YrOBOPHMIA, Te
MHOTa IIITaba OCTaB/ba OTBOPEHUM KaKo OU MX JIp)KaBe caMe ypenuie — ap-
OUTpa’KHO MpaBo y 106poj Mepy 3a/jp)KaBa CBOj HALIMOHATHU KapaKTep Y HO-
IJIefly MATamba Koja HUCY jeHooOpasHo ypehena Ibyjopiikom KOHBeHIUjOM.

Kaxo KonBeHnuja He 3abpamyje cyfoBuMa Jja CIpOBOfie HUTHU Prima
facie KOHTpOTY apOUTPaXKHUX CIIOPa3yMa HUTYU MOTIIYHY KOHTPOITY HeroBOT
IIOCTOjalba ¥ Ba/baHOCTHU, HE MOXKE ce CMATpaTy Ja MjeflaH IPUCTYI KpPLIK
byjopiky KOHBCHLU/ij.lOO Vmajyhm y Bupy onmrenpuxsaheHe jokTpune
apburpaxkHor npasa, Kompetenz-Kompetenz n ayToHOMHUjy apOUTpa>kHOT
criopasyma,'®! Tpe6ano 6u TexuTH ma ap6UTPaKHM Cy[ OTYYM O CBOjOj
Hamrexnoctn. % MehyTum, Tpe6a mmaty y Bumy ma npumena urana I1(3)
KonBeHuuje faje CprckuM cymoBuMa MOTyhHOCT KOHTpO/e apOMTpakKHUX
CriopasyMa y C/lIy4ajeBMMa y KOjUMa HeMajy HaIJIeKHOCT Jja KOHTPOINIIY
IIOCTOjarbe, IYHOBAXKHOCT U IEjCTBO CIIOpa3yMa y IOCTYIKY IIOHMIITAja ap-
6urpaxue omyke.'®> CxofHO TOMe, M3 pasiora MpaKTUYHE HEOTXOTHOCTH,
KOPEKTHMjUM CMATpPaMo CTaB fla prima facie cranpapy Tpeba ocratu pesep-
BUCaH 3a npuMeHy wiaHa 14 30A, ok 6u cTaHfapy IMOTIIyHe KOHTpPOJIe ap-
OUTPa>KHOT CIIOpa3yMa Bajbajio IPUMEHNUTH Kajla Cy VICIYHheHe IIPEeTIOCTaB-
Ke 3a npuMeHy 4iaHa II(3) Ibyjopuike koHBeHIMje.

100 C o63upom fa y bopmynanuju wiana I1(3) HegocTaje ped ,,04UITERHO", MOXKe Ce 3aK/by-
IUTHU A KOHTPOJIA apOUTPAXKHOT CIIOpasyMa Huje OrpaHmdIeHa Ha prima facie cTaHAapE,.
I. Kuexxeuh, B. ITaBuh, 71; D. Solomon, 127; D. Schramm, E. Geisinger, P. Pinsolle, 109.

101 3a Buime O JOKTPUMHM ayTOHOMMje apOUTpaXHMX cropasyma Bug. M. Cranusykosuh,
78-81; Jenena Ileposuh, ,HumiraBoct yrosopa o apburpaxu’, Ilpaso u iupusepega,
6p. 4-6/2019, 557-560.

102 OBO Ba)X1 IIOTOTOBO Y3€BIIM Y 063Up ia je prima facie cTaH[apy KOHTPOJIE ,, IPUjaTe/bCKU
HacTpojeH npema apoutpaxu. D. Schramm, E. Geisinger, P. Pinsolle, 110.

103 B. ITaBuh (2019), 387; V. Ipyuwnh, 87; M. Cranusykosuh, 152-153.
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COURT REVIEW OF ARBITRATION AGREEMENTS
UNDER ARTICLE I1(3) OF THE NEW YORK
CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS:
PRIMA FACIE OR FULL REVIEW

Summary

When claimant files a claim with a court despite the existence of an
arbitration agreement, and respondent raises an objection to the agreed
arbitration, the court should decide on its (lack of) jurisdiction. According to the
New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, the court shall refer the parties to arbitration unless the arbitration
agreement is null and void, inoperative, or incapable of being performed.
However, the question arises - should the national courts of the Member
States apply a system of full or prima facie review of arbitration agreements?
The question essentially boils down to the interpretation of Article II(3) of the
New York Convention. Accordingly, the author applies the linguistic, historical,
systemic, teleological and comparative methods of interpretation in the paper.
The author also analyzes the relevant legislative framework and case law in
Serbia, and comes to certain conclusions about the possible conduct of courts
when applying Article I1(3) of the New York Convention — in contrast to the
system of prima facie review that courts apply under the Serbian Arbitration
Act, if the arbitration agreement provides for the seat of arbitration outside of
Serbia, full review should be applied.

Key words: ~ New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards. — Arbitration agreement. — Judicial
review. — Prima facie review. — Full review.

Hatym npujema papga: 8. 10. 2025.
HaTyMm npuxsarama paga: 19. 11. 2025.
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YIIYTCTBO 3A AYTOPE

[Ipenatyt pajoBu Tpeba a OfroBapajy CTaHAapAyMMa HAyIHOT paja y
norzefly obuMa 1 HayuHe amaparype. CraHpappian obum pajga je 1 ayTop-
cky Tabak (16 KylaHMX CTpaHa), OHOCHO IO INPAaBWIY He INpeBaswmIasu
1,5 ayropckn Tabak (24 kyuaHe ctpaHe). PamoBu ce muury ¢ontom Times
New Roman 12.

YaHak Ha CPIICKOM je3MKy Tpeba ma 6yme mucaH hupumnmom, ocum
CTPaHUX PeYM U peduy Ha JIATMHCKOM je3UKy, KOjU Ce IMINY JTaTUHULIOM U
Kyp3UBOM (KOCKM C/IOBMMA, OfHOCHO UTAJINK).

YraHak Mopa Jla Ha MOYeTKY Cafip>Ky HAC/IOB, IIYHO IIpe3uMe U MMe
(cBuX) ayTOpa, IyH (3BaHMYHM) Ha3MB U cepmiute (YK/by4dyjyhm u mpkaBy)
MHCTUTYIMje Y KOjOj je ayTOp 3amloc/ieH. Y HallOMEHM Ha JHY IIpBe CTpaHuIle
HaBOAIM Ce e-ajipeca (CBUX) ayTopa.

Pap Mopa ma cappxm cakeTak (AICTpPakT), ca OCHOBHMM LV/beBUMA
UCTpaXXMBaba, METOAAMa, pe3yaTaTuMa 1 3aK/bydnnma paga. CaxeTak Tpe-
6a ma uma o 150 peun.

HaxkoH caxxeTka paj; Mopa Jja Ma K/by4He peuy Koje Hajoo/be OMncyjy
cafip>kaj WiIaHKa 3a moTpebe MHAEKCUpaba i IpeTpakuBama. bpoj K/by4Hux
peun He MOoxke 6uTu Behnm on 5.

Pap mopa fa cappxn mucty pedepeHun (mmurepatrypa) Koja obyxsara
6ubmorpadcke nsBope (WiaHke, MoHorpaduje u C11.) 1 Jiaje ce MCK/bY4MBO ¥
3aceOHOM Ofie/bKy HaKOH TeKcTa. PedepeHIie ce HaBojie Ha HOC/IeaH HAuMH,
npeMa a30y4HOM pefoCiefly IpesyMeHa ayTopa, KaKo I7lace y OPUIMHAIY.
Pedepeniie nsBopHo o6jap/beHe Ha hupumuy ce Tako U HaBofe, Y3 JIaTH-
HIYHY BEp3Njy y 3arpaju.

Pag Mopa fa MMa cakeTak M K/by4HE peduy M Ha €HIVIECKOM je3MKY.
Pesume n K/by4He pedn ce 1ajy Ha Kpajy WIAHKA, HAKOH Oofie/bKa JIureparypa.
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YryTcTBoO 3a ayTOpe

Hacno 4iaHka ce muie Ha CpefVHM, BeMUKUM cnoBuMma. Hacmosu
YHyTap WIaHKa MOPajy fa umajy cnenehn ¢popmar.
1) IIpsu Hu60 Hacno6a — Ha CpeAUHY; HyMepauyja: puMcky 6poj (HIIp.
I, IL, III, uTH.); IpBO CIIOBO BEIMKO, & OCTajIa Maja.
2) [lpyiu Huso Hacnosa — Ha CpefuHM; HyMepaluja: aparcku 6poj ca
taykoM (HIIp. 1., 2., 3., UTA.); IPBO CTIOBO BEIMKO, @ OCTAJIa Masa.
3) Tpehu Huso Hacnoséa — Ha CpefVIHU; Kyp3uB (Koca CI0Ba, UTANNK);
HyMepanuja: Majio C7IoBO a30yKe ca 3aTBOPEHOM 3arpazoM (HIIp. a),
6), B), UT[.); IPBO CTIOBO BETMKO, a OCTA/a Masa.

4) Yeitiepitiu HU60 HACTI084 — HA CPEVIHN; HyMepallyja: apanckyu 6poj
ca 3aTBOpeHOM 3arpafioM (Hmp. 1), 2), 3), uTA.); IPBO CIOBO BEMKO,
a oCTasa Masna.

Hpumep:

I ITojam
1. Tepmunonoruja
a) Tepmunonoiuja y yiopegrnom tipasy

1) Hemauko npaBo

YraHak ce mpefaje y eleKTPOHCKOM OOMMKy Ha afipecy redakcija@
pravoiprivreda.rs. Ilpujem cBux pagoBa O6uhe mMoTBpheH enreKTPOHCKOM IO-
ITOM. AyTOp IIpefjajoM TeKCTa M3jaBjbyje fa TeKCT Huje 00jaB/beH VN IIpH-
xBaheH 3a 06jaB/pyBambe, Ja IPEICTaB/ba PE3y/ITAT COIICTBEHNX VICTPAXKMBabha
u fja ce muMe He Bpehajy mpaBa nHTe/eKTyanHe CBOjUHe HUTH [IpyTa IpaBa
tpehux numa. Ayropu cy fy>XHU fia IIOCTYIAjy y CKJIafy ca IpaBuUINMa Ha-
y4YHe METOJOJIOTHje Y MOMIefly LUTHpaba Tyhux 1u3Bopa 1 HaBOfA.

Pepaxkumja he pasmorpury momoOHOCT CBMX pajfoBa fa Oymy mo-
OBPTHYTH IIOCTYIKY peleHsupama. IlocTynak peneHsupama nogpasyMmesa
IBOCTPYKY QaHOHMMHY DeleH3Hjy.

Pepaxnuja yacommca 3afijp>kaBa IPaBo a YIaHAK IPUIATOAM jefUH-
CTBEHVM CTaHJApAMMa ypehuBama 1 MpaBONMCHUM MPABIINMA CPIICKOT U
€HIJIECKOT je3VKa.
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a)

6)

B)

hi9)

ITPABUIA OIUTUPAIBA

1. Kmure

Kmure ce nutupajy Ha cnepehu Haums:

UMe ayTopa, Ipe3lMe ayTopa, HAC/IOB fie/la HaBefleH KYP3MBOM, €BEeHTY-

aJIHO pefHM OpOj M3Iama, MeCTO M3/aba, TOVHA U3ama, 6poj cTpaHe.

IIpumep: Mupko Bacwmesuh, Tpiosurcko wpaso, 9. nsname, beorpap,
2006, 100.

Roy Goode, Commercial Law, 3rd edition, London, 2004, 429.

Kaga ce yutmpa kmura Buile ayTopa, HMXOBa MMeHa M Mpe3UMeHa ce

pasfBajajy 3ape3oM.

IIpumep: Tparnma CnujerraeBnh, Crno6oman Crnacuh, Komenitiap 3akona
o ciieuajHom ociyixy, beorpan, 2006, 67.
Hubert de Vauplane, Jean-Pierre Bornet, Droit des marchés
financiers, 3e édition, Paris, 2001, 243.

Kmura Kojy je Heko jMiie IPUPEANIO Kao YPeNHNUK Ce LUTYPa TaKO LITO
Ce HAaKOH IbeTrOBOr IMEHa U Ipe3VIMeHa y 3arpajyl HaBOAM O3HAKa ,ypef-
HUK“ i ckpahennia ,,yp., ogHOCHO ofroBapajyha osHaka Ha je3uky Ha
KOM je Kibura o6jaB/beHa.
IIpumep: Mupko BacwmweBuh (ypemuuk), Akyuonapcka gpywiniea, 6epse
u axuuje, beorpag, 2006, 27.
Fidelis Oditah (editor), The Future for the Global Securities
Market, Oxford, 1996, 74.

Heinz-Dieter Assmann, Rolf A. Schiitze (Hrsg.), Handbuch des
Kapitalanlagerechts, Miinchen, 1990, 55.

Kapma ce umrupa jemHa kmura oppeheHor ayropa, Koj IOHOBJ/BEHOT
LIUTMpama ce HaBOAM IIPBO CIOBO MMeEHa Ca Ta4KOM M Ipe3uMe, HaKOH
Jera ce jjofiaje 6poj cTpae.
IIpumep: M. Bacupesuh, 102.

R. Goode, 431.

Kaza ce uuTupa Bullle KBUTA UCTOT ayTOPa, KOJ, IIOHOB/bEHOT LIUTUPaba
ce HaBOJY IIPBO C/IOBO MIMEHA Ca TaYKOM M IIpe3VMe, IIOTOM Ce y 3arpaju
CTaB/ba TOAMHA V3Jlamha, U1 Haj3aj Opoj cTpaHe.

IIpumep: H. Jopanosuh (2010), 107.
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a)

6)

2. Ynannnm

YnaHum ce untupajy Ha cnegehy HaumH:

MMe ayTopa, Ipe3uMe ayTopa, OTBOPEH) HABOJHUIIM, HA3UB WIAHKA, 3a-

TBOPEHV HaBOJHMIYM, Ha3MB YacOINca Kyp3UBOM, OpOj 1 TOfMHA M3/atha,

6poj cTpaHe.

IIpumep: 3opan Apcuh, ,Ydemthe y CKyIIITMHU aKIMOHApCKOT Apy-
wtBa‘, IIpaso u upuspega, 6p. 1-4/2005, 23.
Klaus J. Hopt, ,Aktiondrskreis und Vorstandsneutralitit®,
Zeitschrift fiir Unternehmens- und Gesellschaftsrecht, Nr. 4/1993,
535.

Kaga ce umrupa wiaHak BUIIe ayTOpa, HIUXOBA MMeHA U Ipe3VMeHa ce

pasnBajajy 3apesom.

IIpumep: bomxko >Kuskosuh, Karapmna Bemosuh, ,Ksamurer xoprmo-
PaTMBHOT yIIpaB/bakba M TPXKUIITE KOPIOpPAaTHBHE KOHTPONE y
ycnoBuma tpansuuuje’, Ilpaso u apuspega, 6p. 1-4/2005, 43.
Michael C. Jensen, William H. Meckling, ,Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Stucture®,
Journal of Financial Economics, Vol. 3, 1976, 307.

Pan, ogHOCHO WIaHak 06jaB/beH Y OKBUPY 300pHMKA pafoBa WIN KIUTE,
KOjy je HeKO JIpyTo JnIie IPUPENUIO Kao YPeSHNK, ce IUTHpa Ha cefehn
HauVH:

MMe ayTopa, Ipe3uMe ayTopa, OTBOPEH) HABOJHUIIM, HA3UB WIAHKA, 3a-
TBOPEHV HAaBORHUIIM, Ha3uB 300pHNKA PajioBa, OFHOCHO KIUTe Kyp3u-
BOM, Y 3arpajiu O3HaKa ,,ypemHuKk  mwmm ,yp.“ (»editor wm ,ed.“), ,pe-
JaKTOp“ ¥ CJI, ¥ VMMe ¥ IpesVMe YpeJHUKA, eBEeHTYaJTHO pefHu 6poj
U3/jarba, MEeCTO M3Jlatha, TOIMHA U3flama, Opoj cTpaHe.
ITpumep: Hebojma JoBanosuh, ,OTBapame U 3aTBapame IPUBPELHUX
npyutasa‘, Akyuonapcka gpywinea, bepse u axkyuje (ypemHMUK
Mwpxko Bacumesuh), beorpan, 2006, 307.
Roy Goode, ,The Nature and Transfer of Rights in Dematerialised
and Immobilised Securities®, The Future for the Global Securities
Market (ed. Fidelis Oditah), Oxford, 1996, 110.

Kama ce nurupa jeman wiaHak ofpeheHor ayrtopa, Kof IIOHOB/BEHOT
LIUTHpaba Ce HaBOAM IIPBO CIOBO MMEHA Ca TauYKOM U IIpe3NMe, a IOTOM
6poj cTpaHe.

IIpumep: B. Pagosuh, 164.
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hy)

b)

6)

B)

r)

1)

Kapa ce uuTupa Bullle 41aHaKa MCTOT ayTOpa, KOJ, TIOHOB/bEHOT IUTHPaha
Ce HaBOJY IIPBO C/IOBO MMEHA Ca Ta4YKOM U IIPE3UME, IIOTOM Ce y 3arpaju
CTaB/ba TOAMHA M3Jaa, 1 Hajas Opoj cTpaHe.

IIpumep: B. Pagosuh (2014), 184.

Y cny4ajy fa y MCTOj TOOVHM ayTOP MMa BMIIE PafjoBa KOju ce IUTUPAjy,
y3 TOMHY M3Jama ce Nofaje TaTMHIYHO CI0BO a, b, ¢, d, nta. mpema pe-
HOCTIely [UTHpama TUX pajjoBa, HAKOH Yera ey O6poj cTpaHe.

IIpumep: V. Jaukosen (1995a), 16.

3. IIponmcn

[Tpomucu ce uuTHpajy Ha cnefgehn HaumH:

IyH Ha3MB IIPOIINCA, IIACM/IO y KOMe je MpOINC 00jaB/beH KYp3UBOM,

6poj rmacuna u rofuHa o6jaB/pMBama, CKpaheHnia 4., CT., Tad., OffHOCHO

nap. u 6poj oxpenbe.

IIpumep: 3akoH O TpuUBpeNHUM ApywTBUMA, Crymbenu inacHux PC,
6p. 36/2011, 99/2011, 83/2014, 5/2015, 4. 15.

Axo he HaBefleHV 3aKOH IIOHOBO OMTY LIUTHUPAH Y Pajy, IPUINKOM IIPBOT
IUTUpama ce MoC/Ie Ha3uBa Ipomnuca HaBofgy ckpaheHuna mox kojom he
Ce OH Jia/be N0jaB/bUBATI.

IIpumep: 3akon o maarHuM ycnyrama — 3I1Y, Caywbenu inachux PC,
6p. 139/2014, 4. 4 cr. 2.

YaH, cTaB 1 Ta4yKa MpOINCa O3Ha4YaBa ce cKpaheHmijama 4., CT. 1 Tad.,
a maparpad ckpahenuom map.
Hpumep: 4n. 24 cr. 1 Tau. 5 win nap. 14.

[IpunnKOM IIOHOB/BEHOT HUTHUPaba ofpeh)eHOr IPOoIca HABOIM Ce BeroB
IIYH Ha3uB, OGHOCHO cKpaheHMIa yBefjeHa IPUINKOM HPBOT LIUTUPAbA,
ckpahennna 4., cT., Tay. Wi nap. u 6poj oxpende.

IIpumep: 3axoH 0 IpUBPESHUM APYLITBUMA, YL 7.
3ITY, un. 25.

[Tponycy Ha CTpaHOM je3uKy ce UTKPAjy Ha clefgehy HaumH:

IyH Ha3MB IPOINNCa IpeBeleH Ha CPIICKU je3VK, rofyHa 00jaB/blBalba,
OJIHOCHO YCBajaiba, OTBOPEHA 3arpajia, IyH Ha3MB IIPOINCA Ha OPUIMHATI-
HOM je3UKY Kyp3uBOM, eBeHTyanHo ckpahennma mog xojom he ce mpormc
Ia/be II0jaB/bUBATH, 3aTBOpPEHA 3arpaja, ckpaheHuma 4., CT., Ta4. WIN
nap. n 6poj onpenoe.
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a)

6)

IIpumep: Hemauky TproBaukm sakoHuk m3 1897. rommue (Handelsgesetz-
buch), map. 29.
o6purancku Kommanmjckm 3akon us 2006. ropyuue (Companies
Act; nampe y ¢pycHorama: CA), 4. 67.

4. VIsBopu ca MHTEpHETA

VsBopu ca MHTepHeTa ce NUTHUPajy Ha ciaefehn HauwH:

¥IMe M IIpesyMe ayTopa, OMHOCHO OpraHysaluje Koja je IpUIIpeMuIa

TEKCT, Ha3UB TEKCTa, €BEHTYa/IHO MeCTO U TOiMHA 00jaB/bMBamba, afpeca

MHTEpPHET CTPaHMIle Kyp3UBOM, JaTyM IIPUCTYIIA CTPAaHNULY, ¥ 6poj cTpa-

He.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, Brussels, 2001, goctymso
Ha agpecu: http://ec.europa.eu/internal_market/financialmarkets/
docs/clearing/first_giovannini_report_en.pdf, 21. 10. 2008, 18.

ITpunukoM IOHOB/LEHOT LUTHpalba M3BOPa Ca MHTEpHETAa HAaBOOM Ce

IPBO C/IOBO MMEHA ayTOpa Ca TaYKOM I IIPE3MMe ayTOpa, OFHOCHO Ha3UB

opraHmusanje Koja je mpuIpeMmuiIa TeKCT, Ha3UB TeKCTa 1 Opoj cTpaHe.

IIpumep: Giovannini Group, Cross-Border Clearing and Settlement
Arrangements in the European Union, 6.
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